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Uniform  Bill  of  Lading:  liability  for 

goods     loaded     on     side-tracked 

car.  243 

CERTIORARI. 

Assessment  against  a  village.         159 

CHAMPERTY    AND    MAINTE- 
NANCE. 

Application   to   attorneys.  334 

Civil  aspects.  333,  338 


CHARTERPARTY. 

Damages   for  breach. 


608 


CHARITIES     AND     CHARITA- 
BLE TRUSTS. 

Decedent's  estate :  gift  in  trust.     632 

New    York    rule :     Decedent    Estate 

Law,  §  17.  632 

CHATTEL  MORTGAGES. 

Enjoining  foreclosure  of  unrefiled 
mortgage.  640 

Impairment  of  mortgage  security  by 
sale  of  chattel.  440 

Mortgagor's  right  to  sell.  440 


COLUMBIA  LAW  REVIEW. 


Sale  of  property  as  creation  of 
trust:    garnishment.  61 

CLOUD  ON  TITLE. 

Conveyance   by   infant   trustee.        61 
Relief   in   equity  :   in  general.  61 

COMMERCE. 

Intoxicating  liquors :  constructive 
arrival.  159 

COMMON  LAW. 

Court  decisions :  relation  to  the  com- 
mon law.  593 
Magna  Carta:  influence  of.  1 

COMPROMISE    AND    SETTLE- 
MENT. 

Attempted  compromise  as  evidence. 
559 

CONDITIONS. 

"Provided  that":  effect  in  mortgagee 
clause  of  insurance  policy.       642 

CONFLICT    OF    LAWS. 

Attorney's  lien:  granted  by  state  act: 
application  t<>  Eederal  statu; 

Statute  of  Frauds:  contract  enforce- 
able where  made.  633 


CONSTITUTIONAL  LAW. 

Adamson   Eight   Hour   Law.  422,  445 
Amendments:     legislative     authority 
to    call     constitutional     conven- 
634 
"Blue   Sky   Laws";   validity.  24-4 

Commerce:    ri^lit   of   states  to   regu- 
late f<  i  ii<  j  and  bridgi  s.  338 
Conflict  of  Btate  statute  and  federal 
statute.                                     240 
to    regulate    com- 
mi                                     422,  445 
tutional    1 1  inventions :    legisla 
ti'.<    authority    to  call. 

depai  iincut.il 

ition,  723 

Compul  "iv    arbitration    i  i    railroad 

lab  502 

power  i"  <  ompel  arbitration  of 
labor  di  iputi  3  in  interstate  i  om 
tm  ;  174 

powi  i  to  n  gulate  hours  of  laboi 
in  ii 

ration       r<  organizations  :    pos 
Bible  i  ontrol  ot  set  ured  minori 
523 


Courts : 

power     to     appoint     and     remove 
court  officers.  160 

power    to    declare    statute    uncon- 
stitutional. 239 
E^elegation     of     powers :     reciprocal 
legislation.                                    442 
Deprivation    of    property:     function 
of  valuation  in  determining.  588 
Error  of   state   court   in   making  de- 
cision as  denial  of  due  process. 
441 
Freedom  of  contract :  men's  ten  hour 
law.  538 
Freedom      of      contract :      minimum 
wage  law.  538 
Freedom  of  the  press : 
unmailable  matter:  statute  forbid- 
ding distribution  of.                  623 
use  of  the  mails.                           622 
Full  faith  and  credit  clause:  judicial 
separation.                                    639 
Hours  of  labor:  see  Police  Powkr. 
Imprisonment    for   debt:    unconstitu- 
tional ordinance.  557 
Intoxicating    liquors:     possession    of 
prohibited.  558 
Legislative  power: 

reciprocal    legislation.  442 

to  call  constitutional  conventions. 

634 

Magna  Carta:  influence  of.  1 

Minimum  wage  law.  538 

Rate  regulation:  constitutionality  o\ 

test    rate.  636 

Reciprocal  legislation.  442 

Self-incrimination  : 
body  of  accused  as  evidence.     633 
fingerprint   evidence.  633 

of   process :   absent    resident 

defendant.  441 

States:  treaty  making  power.        636 

Strikes:    compulsory    arbitration    of 

labor  disputes.  502 

Taxation      see    T  \\  VTI0N. 

I  1 1  ,it\  making   power ;    by   states   in 

ll    matters.  636 

titutional   statute :   subsequent 

validation.  239,   244 

Validity  of  statutes  requiring  dealers 
in  securities  to  obtain  a  license, 

regulation :    power    of    Con- 

422,  445 

CONSTRUCTIVE  TRUSTS. 

B<  in  fi.  iai  \  :    i  ights    against    adverse 
holdei  568 


CONTEMPT. 
Injunction  :  vii  ilation  of. 


161 
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CONTRACTS. 

Breach :     constitutionality     of     ordi- 
nance imprisoning  for.  557 
Consideration :    want   of :    negotiable 
instrument:    burden   of   proof. 

717 
Deposit  for  breach :  liquidated  dam- 
ages or  penalty.  49,  68 
For  "lobbying"  :  illegality.  346 
Illegal:  see  Illegal  Contracts. 
Mortgage  of  vendee's  interest  in  ex- 
ecutory    contract     for     sale     of 
land.                                    323,  350 
Option : 

in  general.  549 

specific   performance :    doctrine    of 

mutuality.  549 

Sale  of  land: 

vendor's  interest.  46,  73 

levy  on  vendor's  interest.       46,  73 

Specific    performance :    see    Specific 

Performance. 
Statute     of      Frauds :      performance 
within  a  year.  339 

COPYRIGHTS. 

Infringement     by     playing     musical 
selections  in  restaurants.         346 

CORPORATIONS. 

Charters:   renewal  by  majority  vote 
of  stockholders.  637 

Corporate  entity: 

in  general.  128 

in  law  and  equity.  129 

where  corporation  is  used  to : 

obtain  property  clear  and  free  of 

equities.  139 

evade   contract   obligation.       137 

evade  statute.  133 

hinder  and  delay  creditors.     138 

Corporate   property:   transfer  by  in- 
solvent debtor  to  corporation. 

438 

Directors  :  resident :  action  by  stock- 
holders. 162 

Effect    of    condition    in    subscription 
agreement.  340 

Failure  to   pay  statutory  percentage 
upon   subscription  to  stock.     340 

Foreign :  see  Foreign  Corporations. 

Injunction:      minority      stockholder: 
good    faith.  725 

Municipal :  see  Municipal  Corpora- 
tions. 

Powers :  practice  of  law.  78 

Public     corporations :      liability     for 
negligence.  253 


Reorganization : 

lack  of  court  supervision.  523 

need    for    controlling    secured    mi- 
norities. 523 
new  scheme  for.                            523 
Right  of  officers  to  compensation  in 
absence  of  express  contract.  245 
Situs  of   stock.  151 
Stockholders :  renewal  of  charter  by 
majority  vote.                             637 

COURTS. 

Common  law:  nature  of  court  deci- 
sions. 593 

Criminal:  jurisdiction  to  stay  execu- 
tion of  sentence.  343 

Decisions : 
nature  of,  do  they  make  or  inter- 
pret  law?  593 
retroactive   effect  of.                    604 

Federal :    interpretation   of    state 

statutes.  602 

Jurisdiction  as  effected  by  interest 
on   damages.  341 

Power  to  remove  court  officers.     160 

Prize :    See   Admiralty. 

Probate :  power  to  elect  for  insane 
widow.  726 

Stare  decisis:  foundation  of.  607 

State:  jurisdiction  over  maritime 
causes.  703 

COVENANTS. 

By  lessee  or  mortgagee  to  pay  the 
taxes  on  the  premises.  237 

Quiet  enjoyment:  nuisance  by  an- 
other tenant  of  same  lessor.  162 

Right  of  tenant  under  covenant  of 
co-tenant   with    landlord.         342 

Running  with  the  land:  affirmative 
and  negative.  342 

Tax-exempting  covenants  and  the 
Income  Tax.  237 

CREDITORS. 

Receiver:   request  for,  where  debtor 

is    solvent.  714 

Rights :  wife's  previous  savings.     65 

CRIMINAL  LAW. 

Confessions:  see  Evidence. 
Evidence :   see  Evidence. 
Larceny :  matter  in  the  mails.         723 
Perjury : 

contradictory    statements    sufficient 
to  sustain  indictment.  343 

evidence  necessary  for  proof.     343 
Power  of  court  to  stay  execution  of 
sentence.  343 

Publication :  meaning  in  statute  pro- 
tecting right  of   privacy.         638 


COLUMBIA  LAW  REVIEW. 


Seduction :  see  Seduction. 
Seditious  libel:  see  Seditious  Libel 
Suspension     of     execution     of     sen- 
tence. 343 

CURRENT   LEGISLATION. 
Statutes:  see  Statutes. 

DAMAGES. 

Breach  of  charterparty.  608 

Breach  of  marriage  promise:  exces- 
sive. 639 
Carriers  :  discriminating  rates.  631 
Excessive:  breach  of  marriage 
promise.  639 
Exemplary  damages :  pleading.  163 
Interest  as  damages.  341 
Liquidated  or  penalty.  49,  68 
Loss  of  profits :  evidence.  163 
Right  of  parties  to  fix.               49,  68 

DEBT. 

Assignor     of     chose:     debtor     after 
collection.  570 

Guaranteed    and    secured    by    collat- 
eral:  distinguished   from   sale. 

51,  73 
Imprisonment:    unconstitutional    or- 
dinate. 557 
Payment  : 
promissory  note.  66 
right  to  direct   application.  62 

DEEDS. 

Instrument    to    take    effect    on    death 

of   grantor.  245 

DESCENT      AND      DISTRIBU- 
TION. 

Adopted  children  :   i  ighl  of  heirs  al 
i.uv  t-.  set  aside  de<  i 
tion.  557 

DIRECTORS. 

Pun  base  of  claims  againsl  th< 
poiation  in  hands  of  re<  eiver. 

■ 

162 
K  i vli t  to  i  ompensation  i 
■  trad 

DIVORCE, 
fudicial   separation     extra  territorial 

Power  of  i  ourt  to  award  custody  of 
i  hildn  n  :   where   divon  e   i 
oied 

Statutory  at  tion  only  246 


DUE  PROCESS  OF  LAW. 

Adamson  Act.  114 

Compulsory  arbitration  as  violation 
of.  502 

Corporate  reorganizations :  pro- 
posed control  over  secured  mi- 
norities. 523 

Erroneous  decision  of  state  court 
as  denial  of.  441 

Investigation :  power  of  Congress  to 
legislate  before.  422,  445 

Men's   ten  hour  law.  538 

Minimum  wage   law.  538 

Police  power:  reasonableness  of  ex- 
ercise. 114 

Regulation  of  hours  of  labor. 

422,  445 

Service  of  process:  on  absent  resi- 
dent defendant.  441 

State  courts :  when  erroneous  deci- 
sions are  not  due  process.      441 

Strikes :  in  interstate  commerce : 
congressional  legislation  to  pre- 
vent. 502 

Wage  regulation :  power  of  Con- 
gress. 422,  445 

EASEMENTS. 

Evidence  of  non-acquiescence:   writ- 
ten  remonstrance.  63 
(light  of  way:  right  to  build  over. 

727 

EQUITABLE    CONVERSION. 

By  contract.  4  JO,  443 

Doctrine  of  relation  back.       4.^0,  443 
Option  to  purchase.  430,  443 

EQUITY. 

Action  in  personam:  in  general  167 
Cloud  on  title  :  relief.  61 
Defendant's  wrong  as  basis  of  equi- 
table rem<  467 
Development  of  the  trust  in  early 
law.  272 
Equitable    property    rights:  creation 

Equitable  lights:   in  general.        365 

Federal  courts:  ancillary  jurisdic- 
tion. 560 

Injunction  against  suit  in  foreign 
jurisdiction.  328 

Licenses :  see  Licenses. 

Power  of  court  to  determine  cus- 
tody  of  minor  children.  246 

Right  of  cestui  que  trust:  as  an  ob- 
ligation or  as  a  property  right 
275 

Slander  of  title:  enjoining  oral 
ents.  562 
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Specific    performance :    see    Specific 

Performance. 
Trusts : 

creation.  270 

nature  of  the   right   of  the   cestui 
que  trust.  269 

right  of  cestui  que  trust  as  a  prop- 
erty interest.  273 

ESTOPPEL. 

Defendant's  negligence  as  estoppel 
from  setting  up  fraud.  344 

Distribution  of  estate:  estoppel  of 
beneficiary.  164 

EVIDENCE. 

Admissibility: 

attempted   compromise.  559 

character  of   third  persons.  64 

of   resemblances  based  on   race   or 

color.  248 

to   show   family   resemblances.   247 

Admission :   advancement  by  insurer. 

53,  67 

Attempted  compromise.  559 

Circumstantial : 

confession  as.  559 

statute  against  conviction  on :  con- 
fession. 559 
Competency  of  testimony:  of  judge 
as    to    statement    made    in    pro- 
ceedings  before   him.  73 
Compromise :     attempt    at :    admissi- 
bility.                                              559 
Confession :     as     circumstantial     evi- 
dence.                                             559 
Damages : 
liquidated  or  penalty.              49,  68 
loss  of  profits.                                  163 
Declarations    of    intention :    admissi- 
bility.                                              443 
Easements :    non-acquiescence.          63 
Fingerprints :    constitutionality.      633 
Hearsay : 
exceptions : 

declarations  of  intention.  443 
pedigree :  when  admissible.  63 
stenographer's  notes.  450 

Injunction  against  disclosure  of 
trade  secrets.  641 

Intention:    admissibility    of    declara- 
tion of.  443 
Interested  witness.  165 
Judicial    notice : 
law   merchant.                                254 
laws   of   other  jurisdictions.        254 
presumption  of  existence  of  com- 
mon law  in  other  jurisdictions. 
254 


Negotiable    instruments :    burden    of 

proof :   want  of   consideration. 

717 
Newly     discovered     evidence :     new 

trial :  diligence.  254 

Pedigree :  statements  of  deceased  as 

to  own  age.  63 

Presumption :    production    of    note : 

complete  on  its  face  but  altered. 

247 

Reputation :    seduction.  64 

Seduction :     character    of    associates 

of    prosecutrix.  64 

Stenographer's    notes.  450 

Testimony  of  physical  resemblances: 

abnormalities.  247 

EXECUTORS    AND    ADMINIS- 
TRATORS. 

Chattel  mortgages:  enjoining  fore- 
closure of  unrefiled  mortgage. 

640 
Retention   of   debts   barred   by   Stat- 
ute of  Limitations.  155 
Revocation  of  appointment :  effect. 

727 

EXTRADITION. 

Indictment:  sufficiency:  conformity 
with  laws  of  state.  248 

State  rendition :  information  as  in- 
dictment. 248 

FACTORS. 

Lien :   distinguished   from  brokers'. 


321 


FEDERAL  COURTS. 


Competency    of    witnesses :     persons 

convicted  of  crime.  444 

Equity  suit  by  a  private  party  under 

the  Sherman  Anti-Trust  Act.  707 
Interpretation    of    state    laws :    effect 

of  change  in  state  rule.  728 

Jurisdiction : 

ancillary    equity    proceedings.    560 
suit     against    citizens    of     foreign 

state  and  an  alien.  165 

FOREIGN     CORPORATIONS. 

Statutory    service :    cause    of    action 
arising  in  another  jurisdiction. 

65 

FRAUDULENT   CONVEY- 
ANCES. 

Delaying  creditors.  438 

Transfer    of    assets   to    corporation: 

when  void.  438 
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GARNISHMENT. 

Attachment:    rights   secured   thereby. 

345 

Chattel    mortgages :    created   by   sale. 

61 

GIFTS. 

Delivery    to    bailee    sufficient:    igno- 
rance of  donee.  426,  449 


GUARANTEE. 

See   under  Offhr  and   Acceptance 
Statute  of  Frauds. 


GUARDIAN   AND  WARD. 

Duty   of   guardian   ad   litem.  24° 

Right    of    guardian    to     sell  ward's 

personalty.  249 

Sale  of  real  estate.  249 

HABEAS  CORPUS. 

Right  of  parent:  enlistment  of 
minor   in   the   army.  59 

HEALTH. 

Duty  of  one  having  contagious  dis- 
ease not  to  expose  others  to 
danger.  251 

HIGHWAYS. 

Duty  of   abutting  owner.  250 

Liability    of    abutting    owners    for 

negli|  249 

Liability    of    municipal    corporations 

to  children   playing   in   defective 

Righl  •  of  "-••  n<  r  ol  fee  over  which 
highway  is  laid  out.  249 

HUSBAND  AND  WIFE. 

•  ■  reditors 

of  husband.  6 

Witn<  '  ints   of 

. 

ILLEGAL  CONTRACTS. 

Contrai  t      foi      plans 

build 
Illegal  '  .ii    i" 

vendor's   mil   foi   price, 

Intioi  cut    pai 

1  ;    ilb  gality 


INDICTMENT  AND  INFORMA- 
TION. 
Information   as   indictment.  248 

INFANTS. 

Disaffirmance  :  trust  deed.  61 

Enlistment  in  army.  59 

Indorsement     of     negotiable  paper: 

liability.  233 

INJUNCTIONS. 

Enjoining  suits  in  foreign  jurisdic- 
tions. 328 

Evidence :  forbidding  disclosure  of 
trade  secrets.  641 

Foreclosing  unrefiled   mortgage.   640 

Licenses :  protection  against  third 
parties.  546 

Municipal  corporations:  ultra  vires 
act.  734 

Slander  of  title:  enjoining  oral 
statements.  562 

Suit  by  private  partv  under  Sherman 
Anti-Trust    Act  707 

Torts:    right   of   privacy.  735 

Trade  secrets:  forbidding  their  dis- 
closure in  evidence.  641 

Unfair    competition  : 

necessity   of   property    riidit.        730 
protection  of  pseudonym.  641 

Violation  by  debtor  constituting  con- 
tempt. 161 
INSURANCE. 

Accident:    common    carrier:    taxicab. 
71(1 
Automobiles,    theft,  643 

Beneficiary's  rights:  contingent  ri^ht 
of  a  child.  250 

Cr<  (liters'  rights : 
when    assured    can   change   benefi 
ciary.  166 

when  assured  cannot  change  bene- 
try.  167 

Fire    insurance:   origin.  109 

Indemnity : 

ity  of  loss.  66 

nl   by   note.  66 

Liability  insurance:  refusal  to  de- 
ft nd  1()7 

Life  insurance :  distinguished  From 
1 1  mtrai  t   ol   indemnity.  1 10 

Limitation  >>i  .ntions:  presumption 
of  d  444 

pmenl   ol 

lation  °3 

92 

introduction    and    d<  velopm<  nl    in 

land  96 

origin.  85 
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Mortgagee   clause :   payment   of   pre- 
miums by  mortgagee  as  a  condi- 
tion. 642 
Personal  risks:  origin.  Ill 
Policy  as  a  will.                                250 
Presumption    of    death :     Statute    of 
Limitations.                                   444 
Right   of   beneficiaries.                      250 
Subrogation : 
in  general.                                    53,  67 
shipper's  rights  against  carrier. 

53,  67 

INTERNATIONAL  LAW. 

German    legislation    regarding    trad- 
ing with  the  enemy.  653 
Law   of   prize:    development.  417 
Private  property : 

exempt  from  capture  on  land.  417 

exemptions   from   capture   at  sea. 

417 

Prize   courts:    exclusive   jurisdiction. 

185 

Prizes : 

captor's  right  to  freight.  191 

captor's   obligation   to   pay   freight. 
189 
neutral  vessel :    right  to   freight. 

190 
vessel   not    captured   but    taken   to 
captor's       country :        right       to 
freight.  194 

Requisition    of   hostile    merchantmen 
in  harbor.  417 

Seizure     of     hostile     ships     in    har- 
bor. 417 
Trading  with   the  enemy: 

German  legislation  regarding.  653 
nationality  or  locality  as  test.  658 
payment  to  resident  agent  of 
enemv  creditor :  German  view. 
660 
what  constitutes :   German  view. 

659 

INTERSTATE  COMMERCE. 

Act  of  1887: 
jurisdiction  of  cases  arising  under. 
309 
subsequent  amendments.  232 

Commission  : 
jurisdiction.  34,  37 

powers.  34 

Compulsory   arbitration   in.  502 

Congress : 

power  to  compel  compulsory  arbi- 
tration of  labor  disputes.         502 
power  to  regulate  :  in  general. 

422,  445 
Continuous  shipment.  562 


Eight-hour  daj" :   Act  of  Congress. 

422,  445 

Elements  making  shipment  inter- 
state commerce.  562 

Extent  of  power  of  Commission  to 
change    rates.  118 

Interstate  Commerce  Commission : 
powers.  231 

Interstate  ferries :  power  of  states 
to  regulate.  338 

Intoxicating  liquors :  constructive 
arrival.  159 

Jurisdiction : 

of   Interstate   Commerce    Commis- 
sion. 310 
of  the  courts.  315 

Limitation  of  hours  of  labor. 

422,  445 

Power  of  Interstate  Commerce  Com- 
mission to  compel  switching 
service.  347 

Rechecking :    continuous   shipment. 

562 

Regulation  by  the  states  to  prohibit 
violation   of   liquor   laws.         144 

Shipper's  right :  relief  denied  by 
Commission.  34 

Strikes :  Congress'  power  to  compel 
arbitration.  502 

Tank   Car  case.  230,   251 

Wages :    power   of   Congress   over. 

422,  445 

INTOXICATING  LIQUORS. 

Constructive  arrival.  159 

Possession :    constitutionality   of   law 

for  bidding.  558 

Webb-Kenvon  Act :  constitutionality. 

144 

JUDGES. 

Judicial  notice:  laws  of  other  juris- 


dictions. 


254 


JUDGMENTS. 

By  consent:   opening  or  modifying. 

168 

Equitable    relief    to    prevent    double 

recovery.  169 

Right  of  set-off  against  interest  due 

bankrupt  mortgagee.  565 

Void: 

effect.  563 

no  bar  to  suit  on  original  demand. 

563 

JURISDICTION. 

Interstate  Commerce  Commission: 
see  Interstate  Commerce  Com- 
mission. 
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JURISPRUDENCE. 

Legal    classification :    rights   and    du- 
ties :    wrongs   and    remedies.   365 

LANDLORD  AND  TENANT. 

Covenants : 

not  to  assign  :  67 

foreclosure  of   mortgage.  68 

tenant's  rights  under  covenant  be- 
tween  co-tenant   and   landlord. 

running  with   land:   not  to   assign. 
67 
Deposit  as  security:  liquidated  dam- 
ages or  penalty.  49,  68 
Dispossess    proceedings :    waiver    of 
right  to  deposit.  49,  68 
Effect    of    oral    agreement    on    new 
tenancy.  169 

Furnished  lodgings: 
implied   warranty   as   to   fitness   of 
tenant.  251 

warranty  of  reasonable  fitness  for 
human  occupancy.  251 

Holding-over  of  li  169 

Option  of  renewal  of  lease:  how  ex- 
ercised. 252 
Reletting  premises  as  acceptance  of 
nder.  731 
Renewal    h\    giving    notice    of    inten- 
tion  to   exercise  option.           252 
Surrender    of    lease    by    operation    of 
731 
LARCENY. 
ick:      not      included      in      word 

"theft".  643 

LAW. 
Arrangement:     rights     and     duties: 

wrongs    and    remedies 

Court  d  law. 

Divisions    of    the    law    under 

matic   arrange  ment.  19 ' 

atic  arrangement  291 

LEASES. 

■  ■■  urity  '  liquidated  dam- 
pi  nalty  49,  68 

LIBEL  AND  BLANDER 

■    ignmenl   of 

into-.  Mi 

Equity    jurisdiction :    injunction 

•  Ian 

der  of  title 
Publication     to    unauthorized     third 

party   other   than    addri  •  ■-  .        1  7n 

r  imputation  con 
ditionalh    made 


Seditious  libel :  see  Seditious  Libel. 

Slander     of     title:      enjoining     oral 

statements.  562 

LICENSES. 

Equitable  property  rights.  540 
Equitable   remedy  against  third  par- 
ties. 546 
Xature  of.  546 

LIENS. 

Carriers'  lien:  stoppage  ;n  transitu. 
44,  72 

Ereight:  acquisition  and  loss  of 
shipowner's  lien.  628 

Landlord's  lien :  against  bankrupt 
tenant.  721 

Lien  Law,  New  York,  §  15.  con- 
strued. 336 

Mercantile   agent's  lien.  320.   34'' 

Shipowner's  lien  for  freight:  acqui- 
sition and  loss.  628 

Statutory  lien:  waiver  by  accepting 
notes.  171 

LIMITATION    OF    ACTIONS. 

Government  as  affected  by.  732 

Insurance  policy:  presumption  of 
death.  444 

Pleadings  :  amendment  71 

Retention  of   debts   by  executor   be- 
yond  statutory  time.  155 
Suit  by  government: 
in  general.                                    732 
in   public  capacity:   when  barred. 

732 
Trusts: 
beneficiary's     right     when     trustee 
barred.  467 

constructive. 
expn 

MARITIME  LIENS. 

Shipowner's  hen  for  freight  :  acqui- 
sition and   loss  628 


MARRIAGE. 

Annulment 
for    fraud      'one  ( alment    of    epi- 
lepsy. 350 
For  impotence                              349 
us    i  eremony :     when     neces- 
564 

MASTER  AND  SERVANT. 

• 
dischai 
temporary  illness  732 

voluntary  7.^2 
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Employers'  Liability  Act :  attorneys' 
lien  :  imposed  by  state  statute. 

729 

Workmen's  Compensation  Acts :  see 
Workmen's  Compensation  Acts. 

MONOPOLIES. 

Combinations  in   foreign  trade.     404 
Patents:  see  Patents. 

MORTGAGES. 

Interest  due  bankrupt :  set-off 
against.  565 

Leasehold :  assignment.  67 

Mortgage  of  vendee's  interest  in  ex- 
ecutory contract  for  sale  of 
land.  323,  350 

Railroad  :  priorities  of  liens.  69 

Taxation  of  land  and  debt :  double 
taxation.  567 

MUNICIPAL  CORPORATIONS. 

Contracts :    failure    to    advertise    for 
bids :   no   recovery   in   quasi-con- 
tract. 734 
Liability   for   defective   streets :   chil- 
dren playing  in  streets.            252 
Ordinances  : 
approval  of  public  officer  as  con- 
dition precedent  to  enforcement. 
445 
violation  :  when  excused.             445 
Police  Pension  Act : 
constitutionality.  69 

MUTUAL    BENEFIT    SOCIE- 
TIES. 

Waiver  of  provision  of  constitution. 
351 

NEGLIGENCE. 

Carriers :  announcement  of  station 
as  invitation  to  alight.  242 

Duty  to   look   and   listen   at   railroad 
crossing: 
absence  of  flagman.  70 

when  question  for  jury.  70 

Indorsement  by  infant :  effect.       233 
Liability  of  abutting  owners  of  high- 
way. 249 
Liability  of  public  corporation  exer- 
cising  governmental   powers. 

253 


NEGOTIABLE    INSTRU- 
MENTS. 

Banks :    depository   for   collection   as 

holder  in  due  course.  631 

Bona  fide  holder :  payee.  566 


Certainty  of  amount :  provision  for 
taxes.  644 

Certifying    bank:    conditional    deliv- 
ery by  drawer  no  defense  to.  566 
Consideration,    want    of :    burden    of 
proving  between  immediate  par- 
ties. 717 
Extension  of  time :  effect  of  paying 
interest    in    advance    after    ma- 
turity. 721 
Holder  in  due  course : 

bank  holding  draft   for   collection. 
631 
nature   of  his   rights.  617 

payee.  566 

theft   of   incomplete  negotiable   in- 
strument and  negotiation  to.  617 
Incomplete :  theft  of  and  negotiation 
to  a  holder  in  due  course.     617 
Indorser:      liability:      extension      of 
time :  payment  of  interest  in  ad- 
vance. 721 
Note  broker :  lien.                             322 
Payee  as  bona  fide  holder.  566 
Personal  defenses.                              617 
Pledgee  selling:   effect.                    446 
Purchaser  at  execution  sale.          446 
Right  of  infant  indorser  to  disaffirm. 
233 
Taxes :  provision  for  rendering  non- 
negotiable.                                     644 
Theft    of    incomplete    negotiable    in- 
strument :       negotiation       to       a 
holder  in  due  course.                 617 
Title  by  estoppel.                               446 
Transfer   without   indorsement:    dis- 
count in  excess  of  legal  interest. 
51,  73 
NEW  TRIAL. 

Newly  discovered  evidence  : 
cumulative  evidence.  254 

when  granted.  254 

NUISANCE. 

Pollution  of  streams  :  rights  of  ripa- 
rian owner.  735 

Public:  special  injury:  what  consti- 
tutes. 735 

Reasonable  use  of  one's  own  land. 
383 

OFFER   AND   ACCEPTANCE. 

Guaranty : 

acceptance   by   other   than   offeree. 

561 

liability  to  other  than  offeree.   561 

OFFICERS. 

Power  of  court  to  remove.  160 

Refusal  to  act  as  excuse  for  breach 

of  city  ordinance.  445 
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PARENT   AND   CHILD. 

Adoption  : 

action  to  set  aside  decree.  357 

invalid   contract   to   adopt.  153 

right   of   heirs  at    law    of   adoptive 

parent.  557 

Emancipation.  71 

Enlistment    in    army :    parents'  right 

to   discharge.  59 


PARTIES. 

Immunity   from   civil   process.         325 

PATENTS. 

Application    of    Sherman    Anti-Trust 
V,  209 

Conditions   as   to   resale   of   patented 
articles:    rights    of    patentee.    542 
Infringement  by  one  act  of  two  dis- 
tinct  patent   rights.  242 
License  restriction:  nature  of.       663 
Nature  of  patent  rights.  663 
Patentee: 
monopoly    right.  542 
right    to   exclude   others    from   use 
of  invention.                              666 
Patent  rights  and  anti-trust  laws. 

208 

right   to  fix  in   resale.         542 

R<  -in.  tions  ■     i  ompelling    use     with 

other   products  of   patentee.     542 

"Rule    of    reason"    applied    by    Su- 

me    Court    to    commerce    in 

.  ,|  articli  -  208 

PLEADING  AND  PRACTICE. 

■\<  tion    for    wrongful    death:    amend- 
ments 71 
fudicial  notice    laws  of  other  juris- 
dictions                                     254 
Limitation    of    actions:    amendments. 

71 
Service:  statutory:  foreign  corpora- 
Statutory    Service  :    validity 

PLEDGES. 

\tta<  hmenl  as  v.  aiver  of  lien       4 16 

Right     of     pledj  nsl     true 

■   .ift-  i   v.  rongful  i 

Sale    by    pl<  dgee    of    negotiable    in 
struma  -  4 16 


POLICE  POWER. 

ulation 


Hours  of  labor:  men-  ten-hour  law. 

538 

Minimum  wage  law.  538 

POST  OFFICE. 

Departmental  regulation:  "authorized 
depository"  :    criminal    law.       723 

POWERS. 

Rule   against  perpetuities :   limitation 

of  life  estate  to  unborn  person. 

645 

Testamentary  power  of  appointment : 
specific  performance  of  a  con- 
tract to  execute.  235,  255 

PRESUMPTIONS. 

Wills:  intention  of  testator  to  create 
a    presumption.  570 

PRINCIPAL  AND  AGENT. 

Rescission  of  sale  through  agent's 
innocent   misrepresentation.     436 

PROMISSORY   NOTES. 

Negotiable  instruments:  <ee  NEGO- 
TIABLE Instruments. 

PUBLICATION. 

Criminal    law:     see    Criminal    Law. 

PUBLIC  SERVICE  COMPA- 
NIES. 

Dutj    to   furnish  change.  736 

Kate  regulation:  constitutionality  of 

test    rate.  636 

QUASI-CONTRACTS. 

Mistake:  induced  by  fraud.  447 

Municipal   corporation:    liability  for 

ultra  trivres  contract  734 

for    services    induced  by 

fraud  447 

Sri  vices  '  endered  under  belief  of 
in. u i i  447 

RAILROADS. 
1  >utv  to   furnish  chi  736 

REAL   PROPERTY. 

('loud  on  title :  see  Cloud  on  Title. 

I  )ontra<  t  to  sell : 
le\  \  on  vendor's  intei  est         46,  73 
vendor's  inl  46,  73 

Failun  if ts  on  succeeding 

i  ontingent  di  \  i  330,  352 
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Interest  of  vendee  in  executory  con- 
tract for  sale  may  be  mort- 
gaged. 323 

Landlord  and  tenant:  see  Landlord 
and  Tenant. 


SEDITIOUS  LIBEL. 


In  general. 
History. 


432,  443 
432,  443 


SEDUCTION. 


RECEIVERS. 

Appointment :  basis  of.  714 

RECORDING   AND    REGISTRY 
LAWS. 

Foreclosure  of  unrefiled  mortgages 
on  insolvent  estate:  injunction 
against.  640 

RES  JUDICATA. 

Void  judgment.  563 

RESTRAINT  OF  TRADE. 

Combinations :      foreign      commerce. 

404 

Foreign  commerce.  404 

Labor  unions.  708 

RIGHT  OF  PRIVACY. 

Motion    pictures:     injunctive     relief. 

735 

Publication :   meaning  of  term.       638 

RULE     AGAINST     PERPETUI- 
TIES. 

Powers :  appointment  to  an  unborn 
person.  645 

SALES. 

Illegal  resale  no  bar  to  recovery  of 
price.  447 

Loan  on  security :  sales :  distinction 
between.  51,   73> 

Mortgaged  chattels :  creation  of 
trust.  61 

Non-delivery  by  vendee  of  purchase 
price.  171 

Participation  of  vendor  in  illegal  re- 
sale by  vendee:  effect.  447 
Payment  of  purchase  price  in  specific 
goods.  171 
Statute   of   Frauds :   part   acceptance. 
352 
Stoppage   in    transitu  : 
in  general.                                    44,  72 
carrier's  lien.                               44,  72 
essential  elements  of  right.     44,  72 
liability  of  vendor.                     44,  72 
result.                                           44,  72 
rights  of  vendor.                       44,  72 
Usury:  discount  and  guaranty  of  ac- 
counts.                                      51,  73 


Evidence :  see  Evidence. 

SET-OFF   AND   COUNTER- 
CLAIM. 

Bankrupt's  mortgage  interest:  judg- 
ment set-off  against.  565 

SHERMAN   ANTI-TRUST  ACT. 

Combinations  in   foreign  trade.     404 
Conflict   with   patent   rights.  542 

Foreign  trade  combinations.  404 

Injunction:  suit  by  private  party. 

707 
Interpretation    as    to    foreign    trade 
combinations.  404 

Patent  monopoly:   relation  to   Sher- 
man Anti-Trust  Act.  542 
Patent  rights : 

"Rule  of  reason".  208 

SHIPPING. 

See  Admiralty,   Carriers. 

SLANDER  OF  TITLE. 
See  Libel  and  Slander. 
SPECIFIC  PERFORMANCE. 

Contracts : 

to  devise  property.  236 

to   execute  testamentary  power  of 

appointment.  235,  255 

Discretionary  power  of  court.         549 

Mutuality: 

in  general.  ^49 

application   to   unilateral   contracts. 

549 

693 


negative   covenants. 
Negative  covenants : 
contracts   for   service, 
enforcement: 
express  negative  promise, 
mutuality  of : 

performance. 

remedy.  _ 

negative  promise  incidental   to   ai- 

firmative.  690 

partial   relief. 
Lumley  v.  Wagner. 


687 
687 
698 

696 
693 


unique    services. 


687 
700 


STATUTE  OF  FRAUDS. 


Conflict    of   laws :    contract 
able  where  made. 


enforce- 
633 
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Contract  of  sale:  part  acceptance. 

352 

Contracts :     performance     within     a 

year.  339 

Guaranty :   acceptance  by  other  than 

offeree.  561 

Interest  in  lands:  status  of  licenses. 

546 

STATUTES. 

A  dam  son    Act.  114 

Corporation   Excise   Tax   Law.       140 
Corporations :    right   to   practice   law. 

78 
Emergency  war  legislation.  576 

Espionage  Act  of  June  15th,   1917. 

623 

German :    "trading   with    the    enemy" 

legislation.  653 

Grain  Standards  Act.  177 

"Honest  advertising".  258 

Judiciary  Act,   §  9:   saving  clause  in 

favor  of  state  courts.  703 

Mediation   and   Arbitration    Statutes. 

174 

Mexican  Constitution.  457 

New    York:    Decedent    Estate    Law, 

§   17.  632 

Practice  of   law  by  corporations.      /S 

Premium-giving  in   retail   trade.     453 

Public  defenders.  261 

Ri  ciprocal  legislation.  442 

Shipping  Board  Act.  ^57 

insurance:    Workmen's    Com- 

75 

Torrens  System  of  Land  t  i  1 1  - 

tration. 
Trading  with  the  Enemy  Act  i 

6th,   1917,  623 

Unconstitutional   statute:   subsequent 
valid  230 

Validity   of   statutes   requirinj 

in   securities  to  obtain  a  li- 

24  l 

Valuation    Ad    of    March    1st,    1913. 

585 

War  legislation  o  574 

Webb  Kenyoi  1  14 


STOCKS. 

Situs.  151 

Subscription  fur-  effect  of  condition 
in  subscription  agn  em<  nt       340 

Transferee's   autj    ' 

STOCKHOLDERS. 

Minority:     action     to    enjoin     ultra 

Faith. 
Preferred  :  in<  ome  tax  :  deduction  at 
the  source 


Right   to   contract   with   corporation. 

245 
Transferee's   dutv  to   register   stock. 

256 

STRIKES. 

Compulsory    arbitration    of    railroad 

strikes  by  congressional  enactment. 

502 

right  to  strike :  common  law.     502 

SURETYSHIP. 

Contract   of   guarantee  : 
acceptance    by   other   than    offeree. 
561 
distinguished    from.  172 

Liabilitv  of  surety:   illegal  arrest. 

255 

Notice:  effect  on  liability  of  surety. 

172 

TAXATION. 

Corporations : 

gross  income.  140,  448 

net  income.  149 
Double  taxation  : 

constitutionality.  567 

mortgage      debt  and      mortgaged 

premises.  567 
Income  tax  : 

construction    of  provisions    a-    to 
deducting  taxes.  23S 
deduction  at  the  source:  preferred 
stockholder.  72'- 
deductions   from  earnings  for  im- 
provements. 448 
income.  448 
tax-exempting  covenants.  237 

TELEGRAPH    AND    TELE- 
PHONE COMPANIES. 

I  )uty   to    furnish   cl  !  736 

TITLE,   OWNERSHIP  AND 
POSSESSION. 
Intention  t<>  pass  title  42h,  44° 

Mailing  of  letter :  passing  of  title. 

i.v..  449 

title    to    chattels    by    uni- 
lateral   intention  426,    140 

TORTS. 
Liability   of   servant:   non-feasance 

ble  us,-  of  one's  land 
Rtghl   oi    pi  i  R  iGHT  ok  Pri- 

vacy 
Single  tortious  act:  causing  injuries 
to  two  property  rights.  242 
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Spoliation  of  will.  571 

Unfair     competition :      see     Unfair 
Competition. 


TRADE  SECRETS. 

Disclosure    in    evidence 
against. 


n  junction 
641 


TRADE  UNIONS. 

Combinations :    restraint   of   trade. 

707 
Equitable  relief  against  expulsion. 

449 
Illegal  expulsion  of  member.  449 
Injunction:   restraint  of  trade.       707 

TRIALS. 

Motion  to  direct  verdict.  450 

Motion  to  set  aside  verdict.  450 

Stenographer's    notes    read   to   jury: 

when  legal.  450 

Stipulation     admitting     foreign     law 

without  proof  :   effect.  436 

TRUSTS. 

Assignor  of  chose  as  fiduciary  after 
collection.  570 

Basis  of  rights  of  purchaser  for 
value  without  notice.  280 

Cestui  que   trust: 
rights : 

against   adverse   holder.  568 

against  third  persons.  467 

against  trustee.  467 

solely  in  personam.  467 

Collection  by  assignor  of  chose : 
fiduciary  or  debtor.  570 

Creation  of  trusts :  sale  of  mort- 
gaged chattels.  61,  270 

Equitable  wrong  as  basis  of  cestui's 
right  against  third  persons.  467 

Nature  of  the  rights  of  cestui  que 
trusts.  269 

Rights  of  bona  fide  purchaser  of 
trust  res  for  value  and  without 
notice.  279 

Rights  of  cestui  que  trust  against 
third  persons.  467 

Rights  of  cestui  que  trust  in  per- 
sonam   against   trustee.  467 

Right  of  cestui  que  trust  as  a  right 
in  rem.  27  A 

UNFAIR  COMPETITION. 

Appropriation     of     ideas     as  unfair 

competition.  730 

Injunctive  protection.  730 

Pseudonym  :   protection   of.  641 

What  constitutes.  730 


USURY. 

Loan  or  sale  of  book  accounts. 

51,  73 

Sale     of     accounts     receivable     with 

guarantee.  51,  73 

VENDOR     AND     PURCHASER. 

Contract  to  sell  land : 
interest  of  vendor.  46,  73 

levy  on  vendor's  interests.     46,  73 
Mortgage  of  vendee's  interest  in  ex- 
ecutory    contract     for     sale     of 
land.  323 

VERDICT. 

Directed:  power  of  court.  450 

Setting  aside :  abuse  of  discretion  by 

lower  court.  450 

VESTED,  FUTURE  AND  CON- 
TINGENT INTERESTS. 

Contingent  remainders :  validity  in 
case  of  uncertainty.  352 

"Dying    intestate" :    effect    of    limita- 
tion   upon    an    executory   devise. 
625 

Effect  of  failure  of  prior  gift  on 
succeeding  contingent  devises. 

330 

Executory  devise :  effect  of  limita- 
tion  "dying   intestate".  625 

VOLUNTARY  ASSOCIATIONS. 

Authority  to  bind  members.  645 

WAIVER. 

Witnesses:  see  Witnesses. 

WAR. 

Capture  of  private  property:  on 
land  and  sea.  417 

Interest:  suspension  of,  on  debts  due 
to  alien  enemies.  661 

Payments  to  alien  enemies :  German 
laws.  653 

Requisitioning  enemy  merchantmen. 
417 

WARRANTY. 

Of  fitness: 

of    furnished   lodgings    for  human 

occupancy.  251 

of    tenant    of    furnished    lodgings. 

251 
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WILLS. 

Bequest  to  a  class  :   intention  of  tes- 
tator. 257 
Common     disaster:     presumption    of 
death.  570 
Contingent    remainders :    validity    in 
case  of  uncertainty.                   352 
Devise  to  deceased  child :  interpreta- 
tion  of   statute   permitting  issue 
of    devisees    predeceasing    testa- 
tor to  take.                                 257 
"Dying   intestate":    effect   of    limita- 
tion   upon    an    executory    devise. 
625 
Election:    insane    widow:    power    of 
court.  726 
Executory  devi-e  : 

construed    as    a   life     estate    with 
power    of    testamentary    disposi- 
tion. 625 
effect   of   limitations    "dving   intes- 
tate".                                              625 
Failure  of  prior  gifts  in   succeeding 
contingent    devises.            330,  352 
Incorporation   by   reference: 
document   made   between    will    and 
codicil.                                          451 
effect  of  codicil.  451 
Injury  to  instrument  as  a  tort.     571 
of   money   secured   by   mort- 
i  •  interest.  73 
of    testamentary   disposition: 
utory    devise    construed    as 
a  life  estate  with  power  of  tes- 
tamentary   disposition.               62; 
Spoliation  :    effect.                                  571 
Survivorship:  presumption  expressed 
in   will.                                          570 
Witn<                  Witnesses. 


WITNESSES. 

Competency : 
conviction      of      crime :       Federal 
rule.  444 

effect   of   sentence   to   reformatory 
after   conviction.  444 

testimony  of  judge  as  to  proceed- 
ings before  him.  73 
wife      against      co-defendants      of 
guilty  husband.                         572 
Immunity  from  civil  process.         325 
Interest  of  witness.                           165 
Voluntarily  coming  into   state:    New 
York  rule.                                    325 
Waiver:    by    husband    of    wife's    in- 
competency effective  against  co- 
defendants.                                   572 
Wills: 

signature  in  general.  571 

signing  name  erroneously.  571 

WORKMAN'S  COMPENSA- 
TION ACTS. 

w  e<  kly  wage  :  "tips".        565 
Conflict  with  federal  admiralty  juris- 
diction. 703 
Continuity   of   employment : 
effect  on  going  on  strike.            732 
in  general.  732 
Damages :    effect    of    insanity    subse- 
quent to  injury.                           646 
Disregarding   rules   of   work   as   bar 
to  recovery.                                  733 
Enforcement    by    state    court    where 
employment    is   maritime.          703 
Insanity  subsequent  to  injury.      646 
Misconduct   as  bar  to  recovery.     733 
Right  to  compensation :  effect  of  in- 
sanity subsequent  to  injury.  646 
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THE  INFLUENCE  OF  MAGNA   CARTA   ON 

AMERICAN  CONSTITUTIONAL 

DEVELOPMENT.* 

For  seven  centuries  Magna  Carta  has  exerted  a  powerful 
influence  upon  constitutional  and  legal  development.  During  the 
first  four  centuries  after  1215  this  influence  was  confined  to  Eng- 
land and  the  British  Isles.  With  the  growth  of  the  British 
Empire  during  the  last  three  hundred  years,  the  principles  of  the 
Charter  have  spread  to  many  of  the  political  communities  which 
have  derived  their  constitutional  and  legal  systems  from  England, 
and  which  have  owed  in  the  past,  or  which  still  owe,  allegiance 
to  the  mother-country.  The  earliest  and  perhaps  the  most  im- 
portant phase  of  this  imperial  history  of  Magna  Carta  is  its 
effect  upon  the  constitutions  and  laws  of  the  American  Colonies 
and  of  the  Federal  Union  that  was  established  after  their  War 
of  Independence. 

In  this  story  of  the  Charter's  influence  upon  American  con- 
stitutional development  three  separate  periods  should  be  distin- 
guished. The  colonial  period,  which  began  with  the  granting  of 
the  first  Virginia  Charter  by  James  I  in  1606  and  which  ended 
about  1760,  wras  followed  by  the  epoch  of  the  American  Revolu- 
tion. With  the  Treaty  of  Paris  of  1783,  in  which  Great  Britain 
acknowledged  her  former  colonies  to  be  "free,  sovereign  and  inde- 
pendent States",  the  present  period  of  national  existence  had  its 
definite  beginnings.  Each  one  of  these  periods  is  closely  related 
to   earlier   events   and   ideas   in   the   history   of    England    and    of 

*The  present  paper  was  prepared  especially  for  the  Magna  Carta  vol- 
ume of  the  Royal  Historical  Society  of  England.  Owing  to  the  War  this 
volume,  designed  as  a  part  of  the  Magna  Carta  celebration  of  1915,  has 
not  yet  appeared.  Through  the  courtesy  of  the  editor  of  the  Magna  Carta 
volume  we  are  enabled  to  publish  this  article  in  the  Columbia  Law  Review. 
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the  colonies.  Together  the  three  periods  constitute  American 
constitutional  and  legal  evolution  as  a  whole:  but  this  American 
evolution  is  one  that  rests  for  its  foundation  upon  the  long  cen- 
turies of  English  development  that  preceded  its  own  beginnings, 
and  that  bears  also,  in  a  marked  degree,  the  imprint  of  constitu- 
tional and  legal  changes  in  England  during  the  period  of  coloniza- 
tion and  even  in  later  times. 

Indeed,  rightly  to  understand  the  constitutional  and  legal 
history  of  the  colonies  and  of  the  United  States  of  America,  in 
each  period  of  which  Magna  Carta  plays  a  role,  we  should  not 
forget  that  the  Englishmen  who  settled  in  America  in  the  seven- 
teenth century  inherited  all  the  preceding  ages  of  English  history. 
To  them  belonged  Magna  Carta  and  the  Common  Law ;  to  them 
belonged  the  institutions  and  ideas  that  were  inextricably  bound 
up  with  Magna  Carta  and  the  Common  Law  ;  to  them  belonged 
the  legal  traditions  of  the  Tudor  age — the  age  that  immediately 
preceded  the  period  of  colonisation.  The  colonies  did  not  fail 
to  enter  upon  their  inheritance.  Colonial  institutions  and  prin- 
ciples, both  of  public  and  of  private  law.  retained  much  of  the 
Tudor  and  the  pre-Tudor  tradition,  and  even  today  American 
institutions  ami  principles  hear  the  impress  of  its  influence. 

For  England  the  seventeenth  centur)  was  the  first  great  age 
of  the  Empire,  the  age  of  commercial  and  colonial  expansion 
no!  only  in  the  West,  but  in  the  East,  and  it  was  the  age  also  of 
th«-  momentous  Struggle  at  home  between  the  Crown  and  Parlia- 
ment between  the  claims  of  royal  prerogative  and  of  parlia- 
mentary supremacy.  In  Vmerica  the  century  was  preeminently 
the  ag(   "t"  settlement  and  the  growth  of  chartered  colonic-,  either 

of    proprietary    or    corporate    character,    this    American    develop- 
ment constituting  one  phase  of  English  expansion.     It  was  like- 
die  age  in  which  die  results  of  constitutional  conflict  in  Eng 
land  exerted  their  firsl  influences  upon  the  development  of  colonial 
institutions  and  of  colonial  legal  and  political  ideas.    The  growth 
of  die  colonies   in     America   meant,    from   the   very   beginning,   the 
nsion  of  English  institutions  and  law-  to  these  little  Englands 
To  their  birth-right  of  the  English  traditioi 
the  sixteenth  and  earlier  centuries  was  now  added  tin-  gift  of  the 
titutional  and  legal  principles  established  in  seventeenth  cen- 
England,  the   England  of   Stuart   kings,  of  Commonwealth 
and   Protectorate,  of   Revolution;   for  the  changes  in  the  public 
and   private    law    of    England    during    the   century   directly   and 
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vitally  affected  constitutional  and  legal  growth  in  the  colonies. 
As  the  Common  Law  emerged  at  the  end  of  the  century  enriched 
by  judicial  decisions  and  constitutional  enactments,  the  funda- 
mental principles  which  they  embodied  were  added  to  the  Com- 
mon Law  heritage  of  Englishmen  in  the  colonies.  Thus,  like 
Magna  Carta  itself,  the  great  constitutional  documents  of  the 
seventeenth  century,  such  as  the  Petition  of  Right,  the  Habeas 
Corpus  Act,  and  the  Bill  of  Rights,  have  a  colonial  as  well  as  a 
purely  English  history.  To  these  statutes,  as  to  Magna  Carta, 
the  colonists  turned  as  the  documentary  evidence  of  the  funda- 
mental rights  and  liberties  of  all  Englishmen,  whether  they  resided 
in  the  home-land  or  in  the  English  communities  of  America. 

Perhaps  the  most  important  feature  of  American  history  before 
the  revolutionary  epoch  was  the  gradual  transition  from  char- 
tered colonies  to  royal  provinces  and,  owing  to  British  colonial 
and  commercial  policy  of  the  times,  the  tightening  of  imperial 
control  through  Crown  and  Parliamentary  agencies.  Although 
the  constitutional  changes  in  England  during  the  eighteenth  cen- 
tury, including  the  further  development  of  Parliamentary  sover- 
eignty, vitally  affected  the  relationship  between  the  colonies  and 
the  home-country,  yet  they  failed  to  influence  in  any  marked 
degree  purely  colonial  constitutional  development.  President 
Lowell  expresses  this  forcibly  when  he  says :  "American  institu- 
tions are  still  in  some  respects  singularly  like  those  of  England 
at  the  death  of  Queen  Anne.  .  .  .  Thereafter  the  changes 
in  the  British  Constitution  found  no  echo  on  the  other  side  of  the 
Atlantic,  largely  no  doubt  because  taking  the  form  of  custom, 
not  of  statute,  they  were  not  readily  observed."1  From  the  early 
eighteenth  century  down  to  the  present  day  American  institutions 
have  developed,  in  the  main  along  their  own  lines,  largely  upon 
the  basis  of  English  development  in  the  seventeenth  and  earlier 
centuries,  colonial  development  in  the  seventeenth  century,  and 
American  political  thought  and  constructive  statesmanship  of  the 
eighteenth,  nineteenth  and  twentieth  centuries. 

This  striking  divergence  of  American  from  English  institu- 
tions, dating  from  the  early  eighteenth  century,  is  in  sharp  con- 
trast with  the  history  of  the  law.  Throughout  the  eighteenth 
century,  though  perhaps  less  in  the  period  of  the  Revolution,  Eng- 
lish Common  Law  continued  to  influence  the  development  of 
colonial    legislation    and   judicial    decisions;    and   even    today    the 

'IT  Lowell,  Government  of  England,  472. 
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American  system  of  Common  Law  and  Equity  is  in  its  fundamental 
characteristics  the  same  as  that  of  England.  So,  too,  in  certain 
leading  features  of  constitutional  law — as  distinct  from  constitu- 
tional institutions,  such  as  the  American  system  of  three  co- 
ordinate departments  of  government  and  the  power  of  the  judica- 
ture to  declare  an  act  of  the  legislature  null  and  void  because  in 
conflict  with  the  written  constitution — we  see  a  striking  persist- 
ence of  English  principles.  Rights  and  liberties  of  Englishmen 
embodied  in  Magna  Carta,  the  Bill  of  Rights,  and  other  constitu- 
tional documents  became  vital  features  of  colonial  constitutional 
law,  and  have  continued  throughout  the  revolutionary  and  national 
epochs  to  the  present  day  to  be  essential  elements  of  the  American 
law  of  the  constitution. 

The  story  of  the  influence  of  Magna  Carta  on  American  con- 
stitutional development  is  but  one  phase  of  the  whole  history  of 
English  institutions  and  law  in  America,  and  this  in  turn  is  but 
one  chapter  in  the  history  of  a  broader,  a  further-reaching  de- 
velopment— the  extension  of  English  institutions  and  of  English 
Common  and  Statutory  Law  to  the  many  political  communities 
that  have  formed  or  still  form  parts  of  the  British  Empire.  In 
studying  Magna  Carta  in  America  we  are  concerned,  therefore, 
with  one  feature  and  one  only,  of  this  whole  vast  process.  But 
jusl  as  the  influence  of  Magna  Carta  in  England  itself  cannot  be 
understood  apart  from  the  long  history  of  the  ever-changing  body 
of  rule-  and  principles  that  go  to  make  up  the  system  of  English 
Common  Law,  of  which  the  provisions  of  Magna  Carta  form  only 
.1  part,  so,  too,  an  understanding  of  the  influence  of  Magna  Carta 
in  America  can  only  be  reached  by  considering  this  great  legal 
documenl  as  but  one  of  the  many  sources  of  English  Common 
Law    in   its     American   environment.      In   the   present    paper   certain 

main  features  of  the   Vmerican  development,  throughout  its  three 

periods,  will  be  suggested;  but   without   any  attempt   at   exhaustive 

consideration. 

I. 

1.  From  the  vo\  beginning  the  colonists  claimed  that  they 
were  entitled  as  Englishmen  to  the  law  of  Englishmen— the  Com 

mon    Law    as   a   greal    corpus  juris  based   On    the   decisions   of  the 

Courts  and  on  the  statutory  enactments  of  Parliament,  a  body 
of  the  rule-  of  private  and  public  law  which  secured  to  English- 
men their   rights   as  private   individuals  in  their   relation-  one  with 

another  and  also  their  rights  and  liberties  as  subjects  of  the  Crown. 
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It  was  this  Common  Law  of  England  which  the  various  colonies, 
acting  through  their  executive,  legislature  and  judicature,  adopted 
or  received,  either  partially  or  wholly,  as  the  law  adapted  to  the 
needs  of  English  communities  in  America.  Along  with  the  Eng- 
lish law  thus  received  by  the  colonists,  there  grew  up  in  the  various 
American  communities  new  rules  and  principles  based  on  colonial 
customs,  the  reformative  skill  of  colonial  law-makers,  and,  in 
the  Puritan  colonies  of  New  England,  natural  or  divine  law.2 

If,  for  the  moment,  we  view  the  whole  system  of  English 
Common  Law  as  partly  public  and  partly  private  law,  even  though 
English  legal  thought  does  not  draw  a  sharp  distinction  between 
the  two,  we  may  the  more  easily  grasp  the  early  attitude  of  the 
colonists  towards  the  law  of  the  home-land.  Reinsch  has  ex- 
pressed this  attitude  in  these  words :  "English  colonists,  in  their 
general  ideas  of  justice  and  right,  brought  with  them  the  fruits  of 
the  'struggle  for  law'  in  England  .  .  .  Most  of  the  colonies 
made  their  earliest  appeal  to  the  common  law  in  its  character  as 
a  muniment  of  English  liberty,  that  is,  considering  more  its  public 
than  its  private  law  elements."3  Or,  in  Channing's  phrase :  "So 
far  as  [the  English  Common  Law]  protected  them  from  the  Eng- 
lish government  and  from  royal  officials  they  looked  upon  it  as 
their  birth-right;  so  far  as  it  interfered  with  their  development 
it  was  to  be  disregarded."4  If  we  bear  this  fact  in  mind,  we  shall 
see  the  more  clearly  that  English  constitutional  statutes  and  cases 
were,  as  their  "birth-right",  of  fundamental  importance  to  the 
English  colonists  of  America  in  their  struggles  with  colonial  and 

2In  claiming  the  Common  Law  as  their  own  the  colonists  were  but 
applying  Coke's  doctrine  (12  Rep.  29)  that  "the  law  and  custom  of  England 
is  the  inheritance  of  the  subject." 

On  the  extension  of  the  Common  Law  to  the  American  colonies,  see 
Reinsch,  English  Common  Law  in  the  Early  American  Colonies ;  Sioussat, 
Extension  of  English  Statutes  to  the  Plantations ;  Andrews,  Influence  of 
Colonial  Conditions  as  Illustrated  in  the  Connecticut  Intestacy  Law  (all 
three  papers  in  I  Essays  in  Anglo-American  Legal  History,  1907,  365-463).: 
Pound.  Readings  on  the  History  and  System  of  the  Common  Law  (2nd 
ed.),  262-304;  Two  Centuries'  Growth  of  American  Law  1701-1901  (Yale 
Essays;  1901);  Stevens,  Sources  of  the  Constitution  of  the  United  States 
(1894),  ch.  I,  II,  VIII;  Warren,  History  of  the  American  Bar  (1912). 
1-208;  Andrews,  Colonial  Period   (1912),  182-185. 

On  the  diffusion  of  English  law  throughout  the  world,  see  Pollock, 
Genius  of  the  Common  Law  (1912),  especially  ch.  VI;  Bryce,  Roman  and 
British  Empires   (1914),  79-133. 

*Op.  cit.  414-415;  III  Hallam,  Constitutional  History  of  England  (1906), 
338:  "In  quitting  the  soil  of  England  to  settle  new  colonies,  Englishmen 
never  renounced  her  freedom.  Such  being  the  noble  principle  of  English 
colonization,  circumstances  favoured  the  early  development  of  colonial 
liberties." 

4I  Channing,  History  of  the  United  States   (1905),  529. 
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imperial  authorities.  In  the  earlier  Stuart  reigns  Magna  Carta, 
as  the  greatest  of  all  English  statutes  of  liberty,  was  regarded  by 
the  colonists  as  a  bulwark  of  their  rights  as  Englishmen.  As  the 
seventeenth  century  advanced,  the  great  constitutional  struggles 
in  England  were  reflected  in  the  colonies  ;5  and  the  Petition  of 
Right,  the  Habeas  Corpus  Act,  the  Bill  of  Rights,  and  the  Act  of 
lement  (1701)  took  their  place  beside  Magna  Carta  in  the 
minds  of  the  colonists  as  statutory  guaranties  of  the  rights  of 
Englishmen,  both  at  home  and  away  from  home,  in  respect  of  life, 
liberty,  and  property.6  It  is  for  this  reason  that  we  must  view 
Magna  Carta  in  its  history  in  the  colonies  as  only  part — though 
a  most  valuable  part — of  the  whole  body  of  English  constitutional 
law,  the  Common  Law  in  its  character  of  public  rather  than 
private  law,  the  Common  Law  as  it  is  found  in  constitutional 
cases  and  constitutional  statutes. 

As  Englishmen  owing  allegiance  to  the  Crown  and  settling 
upon  land  claimed  by  England  as  under  its  sovereignty,  the 
colonists  were,  it  would  seem,  entitled  to  the  rights  of  English- 
men embodied  in  Magna  Carta  and  other  sources  of  Common 
Law  without  further  sanction  of  royal  charter  or  colonial  legisla- 
tion. But,  not  only  did  royal  charters  to  the  colonists  secure  these 
constitutional  rights,  they  were  incorporated  also  in  colonial  legis- 
lation. 

2.  The  granting  of  the  first  Virginia  charter  by  James  1  in 
1606  marks  the  real  beginning  of  English  settlement  in  America 
and  the  opening  of  a  new  era  in  the  history  of  colonization  in 
ral.  In  this  famous  document — the  final  form  of  which  was 
in  part  the  work  of  Coke  himself  the  King  not  only  claimed 
the  right  to  colonize  a  large  portion  of  the  territory  of  the  New 
World,  hut  he  averted  the  principle  that   English  colonist--  in  this 

territory  were  to  enjoy  the  -ame  constitutional  rights  possessed 
by  Englishmen  in  the  home-land.  This  principle  had  been  em- 
bodied in  the  Elizabethan  patents  to  Gilberl  and  Raleigh;  but  the 
■  riments  of  these  adventurers  under  the  Queen's 
authority  had  produced  no  permanent   results,  and  it  was  not  until 

MI  Channing,  op.  cit.  1908,  ch.   VI-YIII 

'( )n   tin-   claim   of   the  I      tin-   benefits   of    Magna   Carta   and 

nth-  r  constitutional  statutes  of  England,  see  I  Osgood,  American  G 
in  the  Seventeenth  Century  (1904  III  "/ .  11.  14;  I  Channing, 

op.  ,■  •  ::-:  Warren,  op.  cil    103;  Story,  Constit 

of  1 1 1 « -  United  States.  ^   149;  Cooley,  General   Principles  of  Constitutional 
Law   (2nd  ed.)    ' 
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after  James's  patent  to  the  Virginia  Company  that  the  principle 
first  took  root  in  American  soil.  "Also  we  do",  reads  James's 
charter,  "for  Us,  our  Heirs,  and  Successors,  Declare,  by  these 
Presents,  that  all  and  every  the  Persons,  being  our  Subjects,  which 
shall  dwell  and  inhabit  within  every  or  any  of  the  several  Colonies 
and  Plantations,  and  every  of  their  children,  which  shall  happen  to 
be  born  within  any  of  the  Limits  and  Precincts  of  the  said  several 
Colonies  and  Plantations,  shall  HAVE  and  enjoy  all  Liberties, 
Franchises,  and  Immunities,  within  any  of  our  other  Dominions, 
to  all  Intents  and  Purposes,  as  if  they  had  been  abiding  and  born, 
within  this  our  Realm  of  England,  or  any  other  of  our  said 
Dominions."7 

It  was  this  principle,  repeated  in  many  later  charters  to  the 
American  colonies,  which  gave  to  English  colonization  one  of  its 
most  distinctive  characteristics.  In  ancient  times  and  in  the  six- 
teenth and  seventeenth  centuries  the  colonists  of  Other  countries 
were  not  privileged  to  enjoy  the  constitutional  guaranties  of  the 
inhabitants  of  the  colonizing  states  themselves ;  on  the  contrary, 
colonists  were  viewed  as  persons  outside  the  constitutional  and 
legal  system  of  the  home-country  itself.  It  may  well  be  questioned, 
as  already  suggested,  whether  the  solemn  declaration  of  the  prin- 
ciple by  English  sovereigns  was  essential  to  the  valid  extension  of 
English  laws  and  constitutional  privileges  to  the  colonists ;  rather 
is  it  true  to  say  that  the  colonists  who  settled  on  territory  claimed 
by  England  and  who  recognized  their  allegiance  to  the  English 
Crown,  carried  with  them,  whether  the  King  willed  it  or  not,  so 
much  of  the  English  constitutional  and  legal  system  as  was 
applicable  to  their  situation.  The  government  of  Plymouth  rested, 
throughout  its  history  as  a  separate  colony,  upon  the  Mayflower 
Compact,  not  upon  royal  charter.  Penn's  patent  as  proprietor  in 
1681,  unlike  the  other  colonial  charters,  contained  no  provision  to 
the  effect  that  the  inhabitants  of  the  colony  should  be  deemed  sub- 
jects of  the  Crown,  and  as  such  entitled  to  all  the  liberties  and 
immunities  of  Englishmen ;  but,  as  the  territory  of  the  colony  was 
claimed  by  England  and  as  the  allegiance  to  the  Crown  was  re- 
served, it  would  seem  clear  that  the  colonists  were  subjects  and 
as  such  entitled  to  all  the  privileges  of  Englishmen.  This,  at  any 
rate,  was  the  opinion  of  the  great  Chalmers  in  regard  to  Penn's 

'For  the  text  of  the  first  Virginia  charter,  see  Macdonald,  Select 
Charters  and  Other  Documents  Illustrative  of  American  History  1606- 
1775  (1910),  1-11.  Other  colonial  charters  will  be  found  in  the  same 
volume. 
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patent.  But,  whatever  view  we  may  hold  upon  this  question,  a 
solemn  enunciation  of  the  principle  in  royal  charters  furnished  a 
solid  documentary  basis  for  the  claim  of  the  colonists  that  they 
possessed  the  rights  of  Englishmen.  Royal  charters  were  held 
by  the  colonists  to  be  solemn  compacts  between  the  King  and 
themselves ;  and  these  solemn  compacts  constituted  the  earliest 
written  constitutions  of  the  colonies.  Embodied  as  they  were  in 
these  fundamental  instruments  of  government  their  constitutional 
rights  as  Englishmen  seemed  to  the  colonists  unassailable.  Time 
and  time  again,  in  their  struggles  with  colonial  and  imperial 
authorities,  the  colonists  relied  upon  their  charters  as  the  docu- 
mentary evidence — the  written  title — of  rights  secured  to  them, 
as  to  all  Englishmen,  by  Magna  Carta,  the  Bill  of  Rights,  and  the 
general  principles  of  the  Common  Law.  The  declaration  of  the 
royal  charters  thus  acted  as  a  powerful  factor  in  the  spread 
throughout  the'  colonies  of  English  constitutional  principles — in- 
cluding the  right-  and  lil  ured  by  Magna  Carta  and  its 
confirmations.8 

3.  There  is  another  feature  of  the  royal  charters  which 
deserves  attention:  their  expressed  declaration  that  the  colonies 
may    legislate    for   th  so    long   as   the   laws    thus    enacted 

conform  to  the  English  legal  system.  Thus,  by  way  of  example. 
the  Massachusetts  charter  of  1691  explicitly  says:  "And  we 
doe  .  .  .  grant  to  the  .-.aid  Governor  and  the  great  and 
Generall  Court  .  .  .  full  power  and  Authority  from  time  to 
time  to  ordaine  and  establish  all  maimer  of  wholesome  and  reason 
able  (  )rders  Laws  Statutes  and  <  Ordinances  Directions  and  Instruc- 
tion- either  with  penalties  or  without  (soe  as  the  same  be  not 
repugnant  •  r  contrary  to  the  I. awe-  of  this  our  Realme  of  Eng- 
land 

This  grant  of  legislative  power  to  the  colonies  produced  im- 
portant results,  not    the   lea-t    of  which   was  the  growth   of  a   body 

•lonial  statutory  law  adapted  to  the  needs  of  the  new  English 

( in  the  royal  ch  i  I    the  constitutional 

rights  of   Englishmen,  see   I   Channing,  oj>.  cit.   157-162,  308-309;   Stevens, 

British  Colonial   Policy  (2nd  ed.  > 
17-19,   7";   (/'.    ibid,  508,   509.     <  >n   the  charters   as   the   earliesl     American 
■  tutions  and   as  the   foundation   of   the  constitutions  of   the  national 
Thayer,   I  ■  198. 

th(    text   of   the    Massachusetts   charter   of    1691,    see    Macdongld, 
op.  cit.  205  212. 

Similar   provision  ted    in    the   commissions   and    instructions 

issued    to   provincial   goveri  Greene,    The    Provincial    Governor 

(1907),  93-97,  162  165,  :^7  270 
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communities  across  the  sea.  Both  in  form  and  in  substance  much 
of  this  written  law  of  the  colonies  was  a  re-enactment  of  the 
common  and  statutory  law  of  England,  and  thus  conformed  to 
English  legal  traditions  and  to  the  requirements  of  the  charters. 
On  the  other  hand,  the  colonial  legislatures  introduced  into  their 
laws  and  codes  many  new  features  especially  adapted  to  local  con- 
ditions. Some  of  these  features  were  archaic  in  character,  while 
others,  in  their  spirit  of  reform,  were  actually  in  advance  of  con- 
temporary law  in  the  mother-country.  In  the  Puritan  colonies  of 
New  England  the  Law  of  God  gave  a  peculiar  colour  to  the  whole 
legal  system;  while  in  all  the  colonies  local  customary  law 
moulded,  in  important  respects,  the  decisions  of  the  courts  and  the 
colonial  legislation.  Not  all  the  resources  of  imperial  control 
possessed  by  Crown  and  Parliament  could  keep  the  growing 
American  communities,  with  their  novel  conditions  and  special 
needs,  within  the  strict  confines  of  the  legal  system  of  the  mother- 
country. 

Incorporated  in  this  statutory  law  of  the  colonies  were  many 
principles  of  English  constitutional  law  derived  from  the  decisions 
of  English  courts  and  from  the  great  charters  and  statutes  of 
English  liberty.  Of  special  interest  to  us,  in  our  present  study,  is 
the  embodiment  of  various  rights  and  liberties  of  Magna  Carta 
in  the  colonial  written  law.  Even  in  the  Puritan  colonies  of  New 
England,  which  in  theory  based  their  earlier  legal  system  upon  the 
Word  of  God,  and  which  in  fact  of  all  the  colonies  departed 
furthest  from  English  juridical  models,  we  find  important  features 
of  Magna  Carta  placed  in  legislative  colonial  enactments. 
Indeed,  in  these  and  in  other  vital  respects,  English  Common 
Law  formed  a  greater  element  in  Puritan  law  than  the  Puritans 
themselves  at  the  time  suspected,  and  than  even  present-day  stu- 
dents of  their  system,  attracted  by  the  frequent  citation  of  Scrip- 
ture in  decisions  and  statutes,  are  often-times  aware.10  The  laws 
of  all  the  colonies  deserve  a  long  and  detailed  study  with  special 
reference  to  their  incorporation  of  the  provisions  of  Magna 
Carta,  but  for  our  present  purpose  it  must  suffice  to  draw  atten- 
tion to  illustrative  instances  of  this  process. 

In  early  Massachusetts  the  struggle  for  written  laws,  as 
opposed  to  the  exercise  of  wide  discretionary  powers  on  the  part 
of  the  executive  and  judicature,  finally  resulted  in  the  enactment 

10The  remarks  of  Merriam,  History  of  American  Political  Theories 
(1910),  4,  5,  might  well  serve  as  the  starting-point  in  a  detailed  study  of 
the  laws  of  the  Puritan  colonies. 
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of  the  famous  Body  of  Liberties.  In  the  discussions  that  preceded 
this  legislation,  John  Winthrop  had  argued,  in  his  tract  on  Arbi- 
trary Government,  that  it  was  unwise  to  place  too  great  a  restraint 
upon  judges,  who  should  decide  cases  in  accordance  with  divine 
justice  as  revealed  in  the  Bible.  Still,  even  Winthrop  admitted 
that,  for  the  purpose  of  restricting  capital  punishment  and  of 
making  men's  estates  more  secure  against  heavy  fines,  it  would 
be  well  to  have  a  general  law  like  Magna  Carta.  The  general 
position  of  the  colonists  was  that  their  liberties  were  not  safe  from 
arbitrary  power,  because  these  liberties  were  not  embodied  in 
positive  law.  Winthrop,  in  his  History  of  New  England,  says: 
"The  deputies  having  conceived  great  danger  to  our  State  in  re- 
gard that  our  magistrates  for  want  of  positive  law  in  mam 
cases  might  proceed  according  to  their  discretion,  it  was  agreed 
that  some  men  should  be  appointed  to  frame  a  body  of  grounds 
of  law,  in  resemblance  to  a  Magna  Carta,  which  being  allowed 
by  some  of  the  ministers  and  the  General  Court,  should  be 
received  for  fundamental  laws".  Accordingly,  at  the  General 
Court,  May  25th,  1636.  it  was  ordered  that  a  bod)  of  laws  "agree- 
able to  the  word  of  God",  to  be  the  "Fundamentals  of  this  Com- 
monwealth", should  be  drawn  up  and  submitted  to  the  General 
Court.  As  a  result  of  this  action  the  Body  of  Liberties  finall) 
became  the  law  of  the  Colony  in  1641.  Although  the  Word  of 
God  figures  prominently  in  this  code,  the  law-makers  seem  also 
to  have  followed  in  some  sections  the  model  of  Magna  Carta  and 
of  the  English  Common  Law.  Thus,  for  example,  in  its  first  sec- 
tion the  Body  of  Liberties  echoes  the  spirit  of  chapter  thirty-nine 
of  Magna  Carta  1>\  declaring  that.  "No  mans  life  shall  be  taken 
away,  no  mans  honour  or  good  name  shall  be  Stayned,  no  mans 
person   shall  he  arested,   restrayned,  banished,   dismembred,   nor 

any    waves    punished,    no    man    shall    be    deprived    of    his    wife    or 

children,  no  mans  goods  or  estaite  shall  be  taken  away  from  him, 

nor  any   ua\    indammaged   under   Coulor   of   law.  or   Countenance 

of   Vuthoritie,  unlesse  it  be  by  vertue  or  equitie  of  some  expi 
law  of  the  Country  warranting  the  same,  established  by  a  general! 

Court   and   Sufficiently  published  or  in   ease  of  the  del'eet   of  a    law 

in  am  partecul;  the  word  of  god.    And  in  Capital]  i 

or  in  ncerning  dismembring  or  banishment,  according  to 

that  word  to  be  judged  1>\   the  General!  Court.'*" 

further,    I    Osgood,   op.   cit.    180,   181.   193-195;   Warren,  op.   cit. 
63,  M      For  the  texl  oi   the   Body  of   Uberti<  .    e<    Macdonald,  <" 
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In  1646  there  arose  an  important  controversy  as  to  the  con- 
stitutional guaranties  of  the  Body  of  Liberties  and  other  Massa- 
chusetts laws,  which  involved  a  careful  examination  of  the  provi- 
sions of  Magna  Carta  by  the  colonists.  Certain  residents  of  the 
colony,  led  by  Robert  Child,  discontented  largely  by  reason  of  the 
religions  policy  of  the  colonial  authorities,  addressed  the  General 
Court,  declaring  that  a  settled  government  in  accordance  with 
the  laws  of  England  did  not  appear  to  them  to  have  been  estab- 
lished, and  that  they  did  not  feel  secure  in  the  enjoyment  of 
their  lives,  liberties  and  estates  as  free-born  English  subjects. 
They  petitioned,  therefore,  for  the  establishment  of  the  whole- 
some laws  of  England,  that  they  might  thus  be  admitted  to  the 
liberties  to  which  all  free  Englishmen  were  accustomed  both  at 
home  and  in  the  colonies.  In  their  reply  to  the  petitioners  the 
General  Court  compared  at  length  the  provisions  of  the  Body  of 
Liberties  with  those  of  Magna  Carta  and  the  principles  of  the 
Common  Law.  The  Court  maintained  that  this  comparison 
demonstrated  the  fact,  that  English  and  colonial  laws  were  in 
agreement  in  all  fundamental  particulars,  and  that  indeed  civil 
liberty  in  Massachusetts  under  the  Body  of  Liberties  was  as  well 
protected  as  it  was  in  England  under  Magna  Carta  and  the  Com- 
mon Law.  The  General  Court  also  sent  in  1646  an  address  to  the 
Long  Parliament  in  which  it  was  declared,  that  the  government 
of  the  colony  was  framed  in  accordance  with  the  colonial  charter 
and  "the  fundamental  and  common  laws  of  England,  and  con- 
ceived according  to  the  same — taking  the  words  of  eternal  truth 
and  righteousness  along  with  them  as  that  rule  by  which  all 
kingdoms  and  jurisdictions  must  render  account  of  every  act  and 
administration  in  the  last  day''.  They  then  tried  to  prove  the 
truth  of  their  statement  by  setting  forth  in  parallel  columns  the 
fundamental  and  common  laws  of  England  and  the  laws  of  the 
colony.  In  this  comparison  Magna  Carta  was  viewed  by  the 
General  Court  as  the  chief  embodiment  of  English  Common  Law.12 

Connecticut,  following  the  example  of  Massachusetts,  early 
enacted  a  law  embodying  fundamental  rights  and  liberties ;  and 
trial  by  jury,  together  with  other  English  institutions  and  prac- 
tices, became  part  of  the  colonial  system.  So,  too,  in  1647, 
Rhode  Island  adopted  a  code  of  civil  and  criminal  laws  based 
in  part  upon  English  laws  that  were  thought  adapted  to  the  needs 

12For  further  details  of  this  controversy,  see  Reinsch,  op.  cit.  380, 
381;  I  Osgood,  op.  cit.  256  et  seq.;  Stevens,  op.  cit.  15;  and  the  authorities 
cited   in   these   work-. 
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of  the  colony.  Prefixed  to  these  "Lawes"  was  a  reaffirmation  of 
chapter  thirty-nine  of  Magna  Carta  prohibiting  arbitrary  arrests 
and  punishments,  and  a  declaration  that  by  law  of  the  land  (lex 
terrae)  was  meant  the  law  enacted  by  the  General  Assembly  of 
the  colony  itself— not  the  law  of  England,  unless  a  lopted  by  the 
Assembly  as  colonial  law.18 

The  New  York  •'Charter  of  Liberties"  of  1683  was  the  first 
statute  enacted  by  the  colonial  legislature  after  the  English  con- 
quest of  Dutch  Xew  Netherlands.  This  statute,  framed  expn 
for  the  colony  by  the  Duke  of  York,  secures  a  jury  trial  to  all 
inhabitants  of  the  colony  and  contains  many  of  the  provisions  of 
Magna  Carta,  the  Petition  of  Right,  and  the  Habeas  Corpus  Act. 
Although  the  Charter  of  Liberties  never  received  the  royal  assent. 
because  it  savoured  too  strongly  of  popular  freedom  and  seemed 
to  run  counter  to  the  Crown's  prerogative  and  the  legislative 
supremacy  of  Parliament,  yet  the  colonists  always  claimed  that 
it   was  operative   in   protection   of   their   constitutional   liberties.1' 

The  colonial  Assembly  of  Maryland  passed  a  bill  in  1638  to 
recognise  Magna  Carta  as  a  part  of  the  law  of  the  province.  The 
act  expressly  declared  "that  the  inhabitants  shall  have  all  their 
rights  and  liberties  according  to  the  great  charter  of  England". 
The  act  was,  however,  disallowed  by  the  King,  because  the 
Attorney  General  expressed  himself  as  uncertain  "how  far  the 
enactment  thereof  will  be  agreeable  to  the  constitution  of  this 
colonj  -r  consistent  with  the  royal  prerogath 

In  1712  the  colonial  legislature  of  South  Carolina  by  special 
act  adopted  the  English  Common  Law  a-  a  rule  of  adjudicature, 
and  also  one   hundred  and   twenty-six   English   statutes   selected 

by  Chief  Justice  Trotl  as  applicable  to  colonial  conditions.  In- 
cluded among  the  English  statutes  thus  put  in  force  1>\  the 
colonial  legislature  were  Magna  Carta  and  the  other  great  Eng- 
lish statutes  which  declared  the  rights  and  liberties  of  the  subject. 
The  similar  adoption  of  English  Common  Law  and  statutes 
ted  by  the  legislature  of  North  Carolina  in  1715. 

•  riking  illustration  of  the  attention  paid  t"  Magna  Carta 
by  colonial  law-makers  i-  found  in  tin-  history  of  Virginia.     In 

rif    17. 

"Warren,    ->/>.    cit.    91  ;    1 1    <  rsgood,    of> 
op.  cit.  20,  n.   1 

banning,  op.  cit.  223,  n.  I;  Stevens,  op.  cit.  18. 
"Reins,  li.  op.  cit.  407,  408;  Warren,  op.  cit    119 
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the  middle  of  the  seventeenth  century  a  sharp  controversy  arose  in 
this  colony — as  elsewhere  in  America — in  regard  to  lawyers.  In 
1756  certain  colonial  acts  hostile  to  lawyers  were  repealed ;  but  in 
the  following  year  a  proposition  for  the  ejection  of  lawyers  was 
carried.  Thereupon  a  new  act  was  passed  by  the  legislature  for- 
bidding any  person  to  plead  or  give  advice  in  any  judicial  pro- 
ceedings for  reward.  The  governor  and  council  did  not  look  with 
favour  on  this  act,  but  they  promised  to  give  their  assent  to  the 
measure  "so  far  as  it  shall  be  agreeable  to  Magna  Carta".  An 
examination  of  the  terms  of  Magna  Carta  was  then  made  by  a 
committee,  who  reported  that  they  failed  to  discover  in  them 
any  prohibition  of  the  colonial  legislation  in  question.17 

These  and  other  colonial  acts  and  codes  which  might  be  in- 
stanced prove  that  the  colonial  legislatures,  representing  in  general 
the  wishes  of  the  colonists  as  opposed  to  those  of  royal  officials, 
embodied  principles  of  English  Common  Law,  including  provi- 
sions of  Magna  Carta,  the  Bill  of  Rights,  and  other  great  consti- 
tutional statutes,  in  the  written  law  of  Englishmen  within  the 
over-sea  provinces.  In  general  colonial  legislation,  which  is  an 
important  feature  of  the  working  of  early  American  self- 
government,  was  subjected  to  imperial  control  by  reason  of  the 
requirement  that  colonial  acts  must  receive  the  assent  of  the 
Crown  acting  through  the  royal  governors  and  the  executive 
authorities  in  England.  That  the  royal  veto,  which  remained  in 
full  vigour  in  the  relations  of  the  Crown  to  the  colonies  long  after 
its  disuse  in  respect  to  acts  of  the  English  Parliament,  was  em- 
ployed to  safeguard  the  interests  of  the  royal  prerogative,  is 
strikingly  illustrated  by  the  history  of  colonial  acts  which  em- 
bodied Magna  Carta  and  other  English  legal  guaranties  of  the 
rights  and  liberties  of  the  subject.  Attention  has  already  been 
drawn  to  the  fact  that  the  Maryland  act  of  1638  enacting  Magna 
Carta  was  disallowed  by  the  Crown  because  it  might  be  incon- 
sistent with  the  royal  prerogative,  and  that  the  New  York  Charter 
of  Liberties  of  1683,  embodying  Magna  Carta,  the  Petition  of 
Right  and  the  Habeas  Corpus  Act,  never  received  the  royal  assent. 
Similarly,  Sir  John  Somers,  by  reason  of  the  fear  that  it  might 
prejudice  the  royal  prerogative  and  the  legislative  supremacy  of 
Parliament,  advised  the  disallowance  of  the  Massachusetts  Habeas 
Corpus  Act  on  the  ground  that  the  right  to  that  writ  "had  never 
been  conferred  on  the  colonists  by  a  king  of  England"  and  that 

17Reinsch,  o/>.  cit.  406. 
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the  guaranty  of  a  speed)  trial  in  Magna  Carta  was  inapplicable 
to  the  status  of  colonists.18  Various  other  acts  of  colonial  legisla- 
tures which  merely  repeated  provisions  of  Magna  Carta  were  like- 
wise vetoed  by   the   Crown. 

Jt  is  clear  that  the  exercise  of  the  royal  veto — which  always  in 
theory,  and  many  times  in  practice,  acted  as  a  wholesome  restraint 
upon  unwise  colonial  legislation  and  served  to  keep  the  law  of 
the  colonies  in  general  harmony  with  English  law — worked  in- 
justice to  the  colonists  and  sought  to  deprive  them  of  their  right- 
ful privileges  and  liberties  as  English  subjects,  including  the 
guaranties  of  Magna  Carta  and  other  English  constitutional 
statutes.  The  exercise  of  the  royal  veto,  particularly  when  it  en- 
croached upon  their  rights  and  liberties  as  Englishmen,  was  irri- 
tating to  the  colonists,  but  proved  in  most,  if  not  all.  cases  in- 
effective. Bj  disregarding  the  royal  veto,  by  enacting  new 
measures  essentially  like  the  one-  vetoed,  and  by  other  similar 
device-,  the  colonists  practically  nullified  the  royal  prerogative 
of  disallowance.-'"  In  effect,  therefore,  much  of  the  colonial  legis- 
lation which  incorporated  the  principles  of  Magna  Carta  and  other 
constitutional  features  of  the  Common  Law,  remained  in  force  in 
the  colonies.  Indeed,  the  whole  history  of  Magna  Carta  and 
English  constitutional  liberties  as  incorporated  in  the  acts  and 
state  papers  of  the  later  colonial  period,  the  revolutionary  epoch 
and  the  early  national  era.  proves  the  persistence  of  the  legal 
guaranties  of  the  English  constitution  in  America.  For  the  main- 
tenance of  what  they  \iewed  a-  the  rights  of  all  Englishmen,  the 
colonics  Wen  not  onlj  willing  to  face  the  Crown  ami  Parliament 
in  constitutional  Struggles,  but  also  in  armed  conflict.  When  the 
time  of  their  independence  came,  the  people  still  insisted,  as  we 
shall  see  later,  on  the  incorporation  of  their  fundamental  rights 
and    privileges    iii    the    federal    and    state    constitutions,    the    parts 

s,,m.r>'  opinion,  ><■«•  II  Charming,  op,  cit.  223,  n.  1. 
II  Charming,  "f.  cit.  -Ml.  -'-I-'.  Bancroft,  in  his  History  of  the 
Colonization  ol  the  I  nitcd  Stat  (1  Historj  of  the  United  States  Edin- 
burgh [1840],  417),  inn. ok-:  "If  the  declarator)  acts,  l>>  which  ever) 
one  of  the  colonies  a  lerted  their  right  to  the  privileges  of  Magna  Carta, 
to  the  feudal  libert)  of  taxation  except  with  their  own  consent,  were 
always  disallowed  by  the  crown,  il  was  done  silently,  and  the  strife  on 
the  power  of  parliament  to  tax  the  colonies  was  certainly  adjourned." 

of  til.  royal  veto  in  the  colonies,  ee,  further,  An- 
drews. Colonial  Period  175  178;  II  Channing,  op.  cit.  240-245;  III  rrfl  6. 
-||:,  ,|;  regard  of  the  royal  veto  by  th<-  colonists  is  an  excellent  illustration 
of  the  wa\  in  which  Englishmen  in  America,  following  the  example  of 
th.n  kinsfolk  at  home,  were  "acquiring  a  'constitution'  b)  robbing  the 
crown  Si  e   \n<ln  u  .  op   i  \t,  243,  244. 
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of  these   instruments   containing  the   declaration   of   rights   being 
known  as  "Bills  of  Rights". 

4.  It  is  worth  noting  that  "Magna  Carta"  became  a  generic 
term  which  included  various  documents  of  special  constitutional 
significance.  Attention  has  already  been  drawn  to  the  fact  that 
the  Massachusetts  Bill  of  Liberties  of  1641  was  framed,  in  Win- 
throp's  words,  "in  resemblance  to  a  Magna  Carta".  The  act  of 
the  New  York  legislature  of  1683,  which  was  known  as  the 
"Charter  of  Liberties  and  Privileges",  and  the  Pennsylvania 
"Charter  of  Privileges",  which  was  the  fundamental  law  of  the 
province  from  1701  to  1776  and  the  "most  famous  of  all  colonial 
constitutions",  may  also  perhaps  be  reckoned  in  this  category. 
The  instructions  issued  by  the  Virginia  Company  in  1618  to  Sir 
George  Yeardley  as  governor  are  known  to  Virginian  writers  as 
the  "Great  Charter"  ;  and  the  term  is  said  to  be  found  also  in  some 
of  the  land  grants.  But  while  this  document  of  1618  was  undoubt- 
edly of  great  importance  in  the  constitutional  development  of  the 
colony,  it  is  perhaps  going  somewhat  too  far  to  liken  it  to  a 
Magna  Carta.21  The  use  of  the  term  "Great  Charter"  is  instruc- 
tive, however,  as  showing  the  influence  of  Magna  Carta  upon 
legal  terminology.  Another  illustration  may  be  taken  from  the 
history  of  the  Carolinas.  In  1668  the  proprietors  of  northern 
Carolina  authorized  the  governor  to  grant  land  on  the  same  terms 
and  conditions  as  those  that  prevailed  in  Virginia.  The  colonists 
always  referred  to  the  instrument  containing  this  authorization 
as  the  "Great  Deed  of  Grant"  and  regarded  it  as  a  species  of 
Magna  Carta.-2 

A  point  of  even  greater  importance  for  our  present  purpose  is 
that  constitutional  documents  granted  by  colonial  proprietors 
sometimes  contain  the  clauses  of  Magna  Carta  itself.  Thus,  for 
instance,  in  the  constitutions  granted  by  the  proprietors  of  New 
Jersey  and  Pennsylvania  in  the  latter  part  of  the  seventeenth 
century,  careful  provision  is  made  for  the  protection  of  personal 
liberty  and  of  property  and  the  familiar  phrases  of  Magna  Carta 
reappear.23 

2,On  the  Instructions  of  1618,  see  I  Channing,  op.  cit.  203. 
^II  Channing,  op.  cit.  16,  17. 

"For  further  details,  see  II  Osgood,  op.  cit.  192,  193;  II  Channing, 
op.  cit.  46,  56. 

As  William  Pcnn  seems  to  have  had  a  hand  in  the  framing  of  all  these 
documents  which   embodied   the  phrases   of   Magna   Carta,    it    is   instructive 
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As  a  result  of  the  constitutional  struggles  in  England  during 
the  seventeenth  century,  the  Petition  of  Right-4  and  the  Bill  of 
Rights  similarly  served  as  models  for  colonial  constitutional 
d<  icuments ;  while,  after  the  American  Revolution,  the  "Bill  of 
Rights"  in  which  fundamental  civil  rights  and  liberties  are  de- 
clared, takes  its  place,  as  already  observed,  as  an  established  fea- 
ture of  the  constitutions  of  the  federal  and  state  governments. 

Thus,  the  very  names  of  Magna  Carta  and  the  Bill  of  Rights 
were  transmitted  to  America  through  the  influence  of  the  Eng- 
lish Constitution,  and  terminology  in  this  case,  as  so  often  in 
the  history  of  institutons  and  laws,  masked  no  mere  shadow,  but 
the  very  flesh  and  blood  of  living  rights. 

5.  Hitherto  we  have  considered  the  embodiment  of  the  prin- 
ciples of  Magna  Carta  in  the  written  law  of  the  colonies  in  royal 
charters,  colonial  laws  and  codes,  and  colonial  documents  of  con- 
stitutional significance.  A  further  question  suggests  itself  in  regard 
to  the  unwritten  law  of  the  colonies.  Were  the  provisions  of  Magna 
Carta  incorporated  in  case-law?  In  a  Massachusetts  case  of  1687 
the  defendant  pleaded  that  Magna  Carta  and  the  statute-law 
ire  the  subjects'  properties  and  estates".  To  this  one  of  the 
judges  replied,  the  rest  of  the  court  by  silence  assenting,  "We  must 
ii'  t  think  the  laws  of  England  follow  us  to  the  ends  of  the  earth".-'' 
But  such  a  judicial  utterance  is  characteristic  of  the  general  attitude 
of  Massachusetts  and  of  the  other  Puritan  colonies.  Their  legal 
system,  avowedly  based  on  the  Law  of  God,  contained  many 
English  features,  but  only  in  case  they  had  been  expressly  adopted 
by  the  colonial  authorities  were  they  viewed  as  binding.  It  was 
bul  natural,  therefore,  for  the  Massachusetts  judges  to  declare  that 
they  were  not  bound  by  Magna  Carta  itself,  which  as  a  complete 
document  had  never  been  adopted  by  the  colony.  But,  through  the 
Bill  of  Liberties  and  possibly  other  colonial  acts  — certain  pro- 
visions of  Magna  Carta  were  taken  up  into  Massachusetts  law.     In 

t"  "i, serve  that  in  1670,  when  In-  was  indicted  in  an  English  court  for 
being   present  at   an   unlawful   and   tumultuous   assembly   in    Gracechurch 

-.  ami  there  addressing  tli*-  people  in  contempt   of  the  King  and  of 

In-    l.iw  and   against    Ins   peace,    Penn   claimed    for   himself   the   rights  of 

linnn  as  set   forth  in   Magna  Carta  and  its  confirmations      Penn's 

may  be  studied  in  6  Howell's  State  Trial-,  ii  Channing  <>/>.  cit.  105, 
Hki  gives  a  short  account  of  it. 

Ml  Channing,  op.  cit.  330,  n.  2,  refers  to  a  "Petition  of  Right"  in 
colonial  Pennsylvania. 

■•   Warren,   0*.   cit.    11 
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general  we  may  say  that  principles  of  Magna  Carta  and  the  Com- 
mon Law  actually  adopted  by  the  legislatures  of  the  colonies  as 
their  own  law,  undoubtedly  bound  the  colonial  courts,  unless  such 
enactments  had  been  effectively  vetoed  by  the  Crown ;  and,  in  this 
connection,  it  should  not  be  forgotten,  as  we  have  already  observed, 
that  the  veto  of  the  Crown  often  proved  of  no  avail  in  checking 
the  growth  of  colonial  statutory  law,  even  though  that  law  seemed 
to  the  Crown  to  be  infringing  upon  its  prerogative.  In  colonies 
where  Magna  Carta  was  adopted  as  a  complete  instrument,  and 
where  the  royal  veto,  if  it  was  applied,  proved  ineffectual,  it  would 
seem  that  the  courts  must  surely  have  applied  its  provisions  in  the 
cases  that  came  before  them.  It  has  been  impossible  to  examine 
the  court  records,  many  of  them  still  in  manuscript,  from  this  point 
of  view ;  but  it  may  be  supposed  that  their  careful  study  would  dis- 
close many  cases  where  the  courts  applied  the  colonial  Magna 
Carta — if  one  may  be  allowed  the  term — just  as  they  applied  in 
general  the  principles  of  the  colonial  Common  Law.  It  may  well 
turn  out,  on  further  research,  that  in  at  least  four  distinct  ways 
the  courts  embodied  the  principles  of  Magna  Carta  in  colonial  case- 
law:  first,  in  cases  interpreting  and  applying  colonial  legislation, 
such  as  the  Massachusetts  Body  of  Liberties,  the  Rhode  Island 
Code  of  1647,  and  the  New  York  Charter  of  Liberties  of  1683, 
which  contained  certain  provisions  of  Magna  Carta;  secondly,  in 
cases  interpreting  and  applying  colonial  acts  which  adopted  the 
whole  text  of  Magna  Carta ;  thirdly,  in  cases  decided  under  colonial 
acts  which  adopted  the  whole  of  the  English  Common  Law  as  the 
rule  of  colonial  adjudicature;  fourthly,  and  in  general,  in  decisions 
of  the  many  courts  that  were  engaged,  together  with  other  institu- 
tions of  the  colonies,  in  adopting  and  adapting,  either  consciously 
or  unconsciously,  such  portions  of  the  English  law  as  best  suited 
the  legal  requirements  of  the  colonial  communities.  This  view, 
that  colonial  case-law  will  be  found,  on  examination,  to  embody 
principles  of  Magna  Carta,  is  strengthened  by  the  well-known  fact 
that  in  judicial  proceedings  of  the  period  parties  frequently  claimed 
the  rights  of  "every  free  born  English  subject".26 

6.  There  is  abundant  evidence  that  in  the  political  and  con- 
stitutional controversy  of  the  colonial  period  the  rights  of  the 
colonists  as  Englishmen  played  a  vitally  important  part.  In  these 
disputes  Magna  Carta  and  other  English  statutory  guaranties  of 

"For  an  instance  of  this,  see  II  Channing,  op.  cit.  479;  cf.  ibid.  487. 
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the  subject  were  relied  upon  as  the  source  of  political  privilege  and 
civil  right.27 

An  illustration  of  this  is  to  be  found  in  the  Dyer  affair  in  New 
York  during  the  governorship  of  Edmund  Andros.  Complaints  as 
to  the  administration  of  Andros  and  even  suggestions  that  New 
York  officials  had  been  guilty  of  peculation  and  extravagance,  re- 
sulted in  the  Duke  of  York's  summons  to  Andros  in  1680  to  return 
to  England  for  the  purpose  of  rendering  an  account  of  his  doings. 
Before  his  departure  from  the  colony  Andros  had  neglected  to 
renew  the  customs  duties.  Learning  that  the  duties  had  thus  legally 
expired,  colonial  merchants  declined  to  pay  the  imposts  which  the 
Duke's  collector,  William  Dyer,  continued  to  levy.  Having  seized 
a  vessel  and  her  cargo,  Dyer  was  successfully  sued  by  the  owner 
for  unlawfully  detaining  property  which  was  not  his  own;  and  he 
was  also  indicted  for  high  treason,  the  indictment  charging  him 
with  having  "contrived  innovations  in  government  and  the  subver- 
sion and  change  of  the  known,  ancient,  and  fundamental  laws  of 
the  Realm  of  England  .  .  .  contrary  to  the  great  Charter 
of  Liberties,  contrary  to  the  Petition  of  Right,  and  contrary  to 
other  statutes  in  these  cases  made  and  provided."  <  »n  appealing 
his  case  to  England,  Dyer  was  successful  there  ;  and  Andros  also 
exculpated  himself.  Despite  all  this,  however,  the  colonists  still 
refused  to  pay  the  duties  levied  on  the  authority  of  James.  Chan- 
ning,  in  his  Historj  <>i  the  United  State-,  has  drawn  attention  to  the 
fad  that  "this  movement  was  the  first  colonial  rebellion  against 
taxation  from  England,  and  [that|  the  words  of  Dyer*s  indictment 
carry  one  backward  t<>  the  times  of  the  Puritan  Rebellion  in  England 
and     forward    to    the    days    of    Otis,     Henry,    and     Dickinson    in 

America."  Looked  at  from  the  point  of  view  of  the  rights  of 
Englishmen  away  from  home,  the  Dyer  ease  is  a  striking  instance 
of  the  colonists'  dependence  upon  Magna  Carta  as  the  bulwark  of 
their  libertit 

A  further  illustration  may  be  taken  from  the  history  of  Massa- 
chusetts. In  this,  ;is  in  other  colonies,  questions  in  regard  to  the 
rnor's  salary  loom  large  in  the  political  controversy  of  the 
times.  Th'  assembly  of  Massachusetts  insist,-, l  on  making 
temporary  salary  grants,  thinking  by  this  means  to  secure  a  real 
control  over  the  governor's  actions.     The  governor's  contention, 

"On  political  and  constitutional  controversy  in  the  o  Greene, 

<>p.  cit.  en.  VIII  XI;  II  Channing,  <•/-   cit.  ch.  X.  XI. 

'in  the  I1  Greene,  "p.  cit.  38;  II  Osgood,  "p   >it   130,  131, 

163.  164 ;  II  Channing,  <•?   cit.  '•<> 
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on  the  other  hand,  was  that  permanent  provision  should  be  made 
for  his  salary,  thus  ensuring  his  free  judgment  in  matters  of  legis- 
lation, on  the  analogy  of  English  provision  for  the  Crown  by  a 
permanent  civil  list.  In  one  of  Governor  Burnet's  messages  to 
the  Assembly  in  1728  in  regard  to  the  salary  question,  he  drew 
their  attention  to  the  provision  in  the  colonial  charter  that  they 
were  to  pass  wholesome  and  reasonable  laws  which  were  not  harm- 
ful to  the  English  Constitution.  The  members  of  the  Assembly 
caught  up  this  reference  to  the  charter  and  contended  that  the 
governor  himself  had  thus  admitted  that  they  possessed  the  rights 
of  Englishmen.  In  support  of  their  contention  they  then  pro- 
ceeded to  trace  their  rights  as  Englishmen  not  only  to  the  Eng- 
lish legislation  of  the  Stuart  and  Tudor  periods,  but  also  to  the 
English  Constitution  in  the  time  of  Edward  I  and  Henry  III,  and 
even  to  Magna  Carta  itself.  The  exciting  events  that  followed 
did  not  result  in  a  settlement  of  the  controversy  in  Burnet's  time ; 
and  only  under  his  successor,  Belcher,  was  it  finally  arranged  that 
the  governor,  with  the  consent  of  the  English  government,  should 
receive  an  annual  grant,  to  be  voted  at  the  beginning  and  not  at 
the  end  of  the  sessions  of  the  assembly.  The  course  of  this  con- 
troversy thus  forms  an  interesting  chapter  in  the  history  of  Magna 
Carta  as  the  foundation  of  colonial  rights  in  opposition  to  the 
claims  of  the  Crown  and  of  royal  governors.29 

7.  The  importation  from  England,  as  well  as  the  colonial  pub- 
lication, of  English  statutes  and  documents,  law  reports  and 
juristic  treatises,  diffused,  especially  in  the  eighteenth  century,  a 
knowledge  of  the  common  and  statutory  law,  and  thus  acted  as 
a  very  considerable  factor  in  the  extension  of  its  principles — 
including  the  principles  of  Magna  Carta  and  the  English  Constitu- 
tion— throughout  the  colonies.30  Prominent  among  the  books  in 
the  hands  of  the  colonists  were  those  dealing  with  the  rights  and 
liberties  of  Englishmen.  Thus,  among  the  first  seven  books 
printed  in  the  colonies  were  Hawles'  The  Englishman's  Rights 
(1693),  Petyt's  Lex  Parliamentaria  (1716),  Somers'  The  Security 
of  Englishmen's  Lives  (1720),  and  the  fifth  edition  of  Henry 
Care's    English   liberties   or   the    Freeborn    Subjects'    Inheritance 

"A  short  account  of  the  salary  controversy  in  Burnet's  time  is  given  by 
II  Channing,  op.  cit.  292-294.  A  valuable  contribution  to  the  literature  of 
the  salary  question  in  the  colonies  generally  will  be  found  in  Greene, 
op.  cit.  59-64,  78.  79,  117,  118,  167-176. 

30Nearly  all  the  law  books  of  the  colonists  were  imported  from  Eng- 
land.    Only  thirty-three  were  printed  in   America  before   1776. 
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(1721),  the  last  of  which  contained  Magna  Carta,  the  Petition  of 
Right,  the  Habeas  Corpus  Act,  and  various  other  English  statutes, 
as  well  as  some  of  the  leading  English  constitutional  decisions  and 
a  general  account  of  the  liberties  of  the  subject,  trial  by  jury,  and 
other  constitutional  matters.  Both  in  public  and  in  private 
libraries  were  to  be  found  copies  of  Year  Books,  English  reports, 
Magna  Carta  and  collections  of  English  statutes,  and  the  classics 
of  English  literature,  such  as  the  works  of  Glanvill,  Britton, 
Fortescue,  Prynne,  Bacon,  Selden,  Coke,  Plowden,  Hale,  and 
Blackstone.31 

In  this  way  the  printed  text  of  Magna  Carta  and  the  com- 
mentaries of  the  English  jurists  upon  that  text  played  their  own 
special  part  in  the  legal  education  of  the  colonists  and  thus  in 
their  adherence  to  the  Charter's  principles  of  constitutional  liberty. 
One  or  two  interesting  facts  will  illuminate  this  textual  power. 
Thus,  in  1647,  the  Governor  and  Assistants  of  Massachusetts 
ordered  the  importation  of  two  copies  each  of  Coke  on  Magna 
Carta  and  various  other  books  of  English  law  "to  the  end  that 
we  may  have  better  light  for  making  and  proceeding  about  laws".32 
As  early  as  1687  William  Penn  published  at  Philadelphia  an 
edition  of  Magna  Carta,  the  Confirmation  of  the  Charters  and  the 
so-called  Statute  de  Tallagio  non  Conccdcnda,  accompanied  by  an 
address  to  the  reader  wherein  the  colonists  were  exhorted  "not  to 
give  away  anything  of  Liberty  and  Property  that  at  present  they 
do  .  .  .  enjoy,  but  take  up  the  good  example  of  our 
ancestors,  and  understand  that  it  is  easy  to  part  with  or  give  away 
great  privileges,  but  hard  to  be  gained  if  once  lost".33  As  a  silent 
teacher  of  English  notions  of  liberty,  not  only  in  Massachusetts 
and  Pennsylvania,  but  in  the  other  colonies  as  well,  the  printed 
text  of  the  Charter  exerted  its  own  unique  influence  upon  the  legal 
and  political  ideas  and  the  actual  institutions  of  the  Americans. 

8.  Throughout  the  colonies  there  existed  a  deep  distrust  of  the 

legal  profession.  Most  of  the  colonial  judges  were  laymen;  and 
there  was  much  colonial  legislation  hostile-  to  lawyers  as  a  class. 
In  the  course  of  the  eighteenth  century,  however,  the  legal  pro- 
fession, many  of  its  members  trained  in  the  English  Inns  of  Court 


"Full  details  of  the  importation  and  colonial  publication  of  English  legal 
texts  and  treatises  will  In-  found  in  Warren,  op.  cit.  ch.  II-YI,  VIII,  IX, 
XIV.    See  especially  ch.  VIII. 

"Two  Centurit     Growth  of  American  Law.  13,  n.  3;  Warren,  op.  cit.  71. 

3,II  Osgood,  of.  cit.  253;   Warren,   of.  ,it.   103. 
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and  in  American  Universities,  began  to  take  a  more  prominent 
part  in  colonial  affairs.  During  the  revolutionary  epoch  lawyers 
played  a  leading  role  in  political  and  constitutional  controversy; 
while  in  the  early  days  of  independence,  when  the  federal  and  state 
constitutions  were  drafted  and  adopted  and  the  laws  and  insti- 
tutions of  the  youthful  Republic  were  moulded  to  fit  the  new  con- 
ditions, some  of  the  foremost  statesmen  and  judges  were  lawyers 
of  high  distinction.34 

The  rise  of  a  legal  profession  introduced  a  new  and  powerful 
factor  in  the  growth  of  American  legal  ideas.  Learned  in  the 
principles  of  English  Common  Law  and  in  English  constitutional 
ideas  and  practices,  the  early  American  lawyers  exerted  a  pro- 
fessional— a  legal — influence  upon  American  development;  and 
their  share  in  the  work  of  incorporating  the  principles  of  Magna 
Carta  in  colonial  and  revolutionary  documents  and  in  the  con- 
stitutions of  the  federal  era  must  have  been  considerable. 

Without  pursuing  this  special  topic  further,  in  the  present 
connection,  we  may  yet  note  in  a  general  way  the  services  of  the 
early  American  lawyers  in  the  cause  of  the  rights  and  liberties 
of  the  people.  Warren,  in  his  History  of  the  American  Bar, 
expresses  the  main  point  in  these  words :  "The  influence,  on  the 
American  Bar,  of  these  English-bred  lawyers  .  .  .  was 
most  potent.  The  training  which  they  received  in  the  Inns,  con- 
fined almost  exclusively  to  the  Common  Law,  based  as  it  was 
on  historical  precedent  and  customary  law,  the  habits  which  they 
formed  there  of  solving  all  legal  questions  by  the  standards  of 
English  liberties  and  of  rights  of  the  English  subject,  proved  of 
immense  value  to  them  when  they  became  later  (as  so  many  did 
become)  leaders  of  the  American  Revolution".35  Again,  in  an- 
other place,  Warren  remarks :  "The  services  rendered  by  the 
legal  profession  in  the  defense  and  maintenance  of  the  people's 
rights  and  liberties,  from  the  middle  of  the  Eighteenth  Century 
to  the  adoption  of  the  Constitution,  had  been  well  recognized  by 
the  people  in  making  a  choice  of  their  representatives ;  for  of  the 
fifty-six  Signers  of  the  Declaration  of  Independence,  twenty-five 
were  lawyers ;  and  of  the  fifty-five  members  of  the  Federal  Con- 
stitutional Convention,  thirty-one  were  lawyers,  of  whom  four 
had  studied  in  the  Inner  Temple,  and  one  at  Oxford,  under  Black- 


"On  the  history  of  the  legal  profession  in  America  before  1789,  see 
Warren,  op.  cit.  1-238;  Two  Centuries'  Growth  of  American  Law,  13-17, 
265,  266. 

"Op.  Cit.  188. 


22  COLUMBIA  LAW  REVIEW. 

stone.     In  the  First   Congress,  ten  of  the   twenty-nine   Senators 
and  seventeen  of  the  sixty-five  Representatives  wore  lawyers 

II. 

By  the  close  of  the  colonial  period  principles  of  Magna  Carta, 
adapted  to  social  and  political  conditions  in  the  American  com- 
munities, had  become  firmly  embedded  in  their  systems  of  law 
and  government.  In  the  revolutionary  epoch — extending  from 
1760  to  1783 — these  principles,  as  part  of  the  whole  body  of  Eng- 
lish constitutional  law  claimed  by  the  colonists  as  English  sub- 
jects, were  to  enter  upon  a  new    phase  of  their  American  history. 

The  years  that  immediately  preceded  the  outbreak  of  War 
in  1775  and  the  Declaration  of  Independence  in  1776  were  char- 
acterized by  a  momentous  controversy  between  the  colonies  and 
the  mother-country  over  constitutional  principles.  The  doctrine 
that  the  colonists  had  all  the  rights  of  Englishmen  had  more  and 
more  strenuously  asserted  itself  throughout  the  eighteenth  cen- 
tury. At  last  the  claims  of  the  colonist-,  were  largely  focussed  in 
the  demand  that  there  should  be  no  taxation  without  representa- 
tion, a  principle  which  they  held  to  be  based  on  firm  English  foun- 
dations. \-  the  controversy  increased  in  intensity  the  colonists 
appealed  less  to  the  guaranties  of  the  royal  charters  and  more  and 
more  to  the  principles  of  the  Common  Law.  especially  the  prin- 
ciples contained  in  Magna  Carta,  the  Bill  of  Rights  and  other 
documents  of  English  liberty,  in  support  of  the  views  which  they 
so  strenuously  asserted  in  opposition  to  the  position  taken  up  by 
Crown  and  Parliament.  In  the  ten  years  just  before  the  War 
there  was  indeed  a  marked  tendency,  evidenced  by  all  the  great 
state  papers,  such  as  the  Massachusetts  Circular  Letter  of  1768, 
the  Virginia  Resolutions  of  17o().  the  Declaration  and  Resolves  of 
the  First  Continental  Congress  of  1774,  the  Declaration  of  the 
Causes  and  Necessity  of  Taking  up  Anns  <  1 775 ) .'7  and  the 
aration  of  Independence  I  1776)  itself,"  to  base  colonial  rights 
on  political  and  legal   fundamentals  to  be  found  in  the   Law  of 

Nature  and   the    English   Constitution.      The  colonists   looked   upon 

the  English  Constitution  as  their  own  and  revered  it  as  the  em- 
bodiment of  their  rights.     The  "common  rights  of   Englishmen" 


'Op  l  it.  211. 

e<     Macdonald,   op.   cit. 
I 

■  1  in   Macdonald,  Documentary   Source   Book  of 
American   Histon    W*.  1878   <  [908),   190-194 
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formed  the  shield  behind  which  they  resisted  what  they  held  to  be 
attempts  upon  their  liberties.  When  the  War  at  last  came,  it  was 
fought  out  by  the  colonists  in  defence  of  what  they  held  these 
rights  to  be — rights  won  in  England  in  the  long  struggle  for  the 
rule  of  law  and  embodied  in  the  doctrines  of  Common  Law, 
especially  in  the  principles  of  Magna  Carta,  the  Bill  of  Rights  and 
other  English  documents  that  visualized  for  the  colonists  their 
claims  for  freedom  as  opposed  to  tyranny.  Thus  it  resulted,  that 
the  controversy  between  England  and  her  colonies  and  the  war 
that  followed  it  were  largely  caused  by  differences  of  opinion  as 
to  constitutional  and  legal  questions,  and  that  in  the  struggle  of 
the  colonists  for  what  they  looked  upon  as  their  rights,  Magna 
Carta,  as  one  of  the  fundamentals,  as  a  part  of  the  legal  inher- 
itance, the  "birth-right",  of  Englishmen  at  home  and  in  the 
colonies,  played  a  role  of  great  prominence."9 

III. 

In  respect  of  private  law  the  Revolution  resulted  in  no  break 
with  the  past.  After,  as  before  the  Revolution,  the  Common  Law, 
adapted  and  modified  by  its  American  environment,  formed  the 
general  basis  of  private  rights ;  and  this  feature  of  American  law 
survives  to  the  present  day.  So,  too,  in  the  matter  of  constitu- 
tional institutions,  the  Revolution  made  less  difference  than  is 
sometimes  imagined ;  for,  in  many  of  their  main  characteristics, 
the  federal  and  state  governments  of  the  national  era  followed  pre- 
cedents of  the  colonial  and  revolutionary  epochs.  Thayer,  in  his 
essay  on  the  American  Doctrine  of  Constitutional  Law,  sums  up 
the  Revolution  in  two  short  sentences :  "The  Revolution  came, 
and  what  happened  then?     Simply  this:  we  cut  the  cord  that  tied 

^On  the  political  and  constitutional  controversies  of  the  revolutionary 
epoch,  see,  further,  VII  Cambridge  Modern  History,  ch.  V :  The  Quarrel 
with  Great  Britain  1761-1776  (Doyle),  ch.  VI:  The  Declaration  of  Inde- 
pendence 1761-1776  (Bigelow),  ch.  VIII:  The  Constitution  1776-1789 
CBigelow)  ;  III  Channing,  op.  cit.  (The  American  Revolution  1761-1789)  ; 
Channing,  The  United  States  of  America  (1896),  ch.  II;  Stevens,  op.  cit., 
ch.  II;  Two  Centuries'  Growth  of  American  Law  9-47;  Merriam,  op.  cit. 
ch.  II,  III. 

The  American  theory  was  summed  up  by  Otis  in  one  of  the  earliest 
(1764)  political  pamphlets  of  the  Revolution:  "Every  British  subject, 
born  in  the  continent  of  America,  is,  by  the  laws  of  God  and  Nature,  by 
the  Common  Law,  and  by  Act  of  Parliament,  entitled  to  all  the  natural, 
inherent,  and  inseparable  rights  of  our  fellow  subjects  in  Great  Britain.'* 
See  Channing,  The  United  States  of  America,  45.  To  what  extent,  if  any, 
Magna  Carta  alone  and  of  itself  gave  the  colonists  a  basis  for  their  ver- 
sion of  the  principle  that  there  should  be  no  taxation  without  representa- 
tion may  be  seen  by  a  perusal  of  McKechnie.  Magna  Carta  (2nd  ed.). 
231-240. 
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us  to  Great  Britain,  and  there  was  no  longer  an  external  sover- 
eign." That  the  federal  and  state  constitutions  contained  vitally 
important  features  that  were  distinctively  American,  as  opposed  to 
English,  is  one  of  the  commonplaces  of  political  history.  The 
institutional  divergence  from  English  models  which  set  in,  as  we 
have  already  observed,  during  the  early  eighteenth  century  was 
sure  to  produce  ultimate  results  very  different  from  some  of  the 
leading  features  of  the  English  Constitution.  The  federal  nature 
of  the  Union,  the  sanctity  of  the  written  constitution  as  a  docu- 
ment embodying  the  fundamental  law,  the  co-ordination  of  the 
legislature,  executive,  and  judicature  as  the  three  departments  of 
government  which  operate  in  distinct  spheres  and  enjoy  equality 
of  position,  the  remarkable  power  of  the  judicature  to  declare  an 
act  of  the  legislature  that  conflicts  with  the  written  constitution  null 
and  void — these  are  four  of  the  main  characteristics  which  mark 
a  wide  gulf  between  American  constitutional  institutions  and  the 
unwritten  Constitution  of  England,  under  which  Magna  Carta 
and  the  Bill  of  Rights,  although  of  fundamental  significance,  are 
yet  subject,  like  any  ordinary  statute  and  the  decisions  of  the 
courts,  to  the  legislative  sovereignty  of  Parliament.'"  But,  in  at 
least  one  highly  important  respect  the  American  constitutions  dis- 
play a  striking  adherence  to  the  traditions  of  the  English  Consti- 
tution. In  the  "Bill  of  Rights",  which  forms  a  part  of  each  of  the 
written  constitutions,  both  state  and  federal,  there  is  a  persistence 
of  those  fundamental  rights  of  Englishmen  embodied  in  Magna 
Carta,  the  Bill  <>f  Rights  of  1689,  and  other  leading  sources  of  the 
Common  Law.  This  whole  development  is  summarized  by  Sir 
Frederick  Pollock  in  one  sentence  of  The  Genius  of  the  Common 
Law:  "Our  fathers  laboured  and  strove  chiefly  in  the  field  of 
.•.  n   law    to    work   out    those   ideals   of   public   law   anil   liberty 

'  It  should  nnt  be  forgotten  that  one  of  the  deep-seated  causes  of  the 
lution  was  that  ever  since  th<   early  eighteenth  century  the  institutions 
ngland  and  of  the  colonics  had  been  drifting  apart,  ami  that  the  colo- 
nist-, unlike  their  kinsfolk   in   the   mother-country,  did  nut   recognize  the 
supremacy   <>f    Parliament    as   an    imperial    legislature.     In    one   important 
the  American   Revolution  of  the  eighteenth  century  was 
like  the  English  Revolution  of  the  seventeenth  century.     Mcllwain  forcibly 
■  the  words:     "As  in  1688  England  itself  destroyed  what 
might,  with  show  of  truth,  he  argued  t ■  >  be  the  legitimate  powers  of  the 
King,    so   in    17"'»   the    Americans,   by    another    Revolution,    threw    off   an 
authority    which    was    unque  tionable   on    its   merely    legal    side 
['I'h' |    American    Revolution    was   primarily   a    struggle   t<>    repudiate   the 
legal  in    imperial    Parliament  .      Strict    adhesion    to   that 

theory  had  led  to  the  division  of  the  British  Empire;  it  had  'rent 

asunder  the  English  ra  further,  nfcllwain,  High  Court  of  Parlia- 

ment and  I  1910),  366;  HI  Channing,  History  of  the  United 

States,    1.    12  .    Mi  mam,   op.   ,it    eh.    IP 


MAGNA  CARTA  IN  AMERICA.  25 

which  are  embodied  in  the  Bill  of  Rights  and  are  familiar  to 
American  citizens  in  the  constitutions  of  the  United  States  and  of 
their  several  commonwealths."41  It  is  this  American  Bill  of 
Rights,  forming  an  important  element  in  constitutional  law,  as 
distinct  from  constitutional  institutions,  which  chiefly  links  the 
American  constitutions  of  to-day  with  the  Magna  Carta  of  1215. 

1.  As  the  direct  descendants  of  the  royal  colonial  charters, 
these  charters  being  based  on  still  earlier  models,  the  state  consti- 
tutions are  the  oldest  feature  of  American  political  life.  Nearly 
all  of  the  original  thirteen  colonies,  when  they  declared  their 
independence  and  framed  their  state  constitutions,  included  in 
these  documents,  as  perhaps  their  most  important  feature,  a 
declaration  of  the  fundamental  rights  and  liberties  of  man.  Most 
of  the  clauses  of  this  declaration,  known  collectively  as  the  Bill  of 
Rights,  were  taken  over  from  colonial  and  revolutionary  laws  and 
constitutional  documents,  the  contents  of  which,  in  turn,  as  we 
have  already  seen,  had  been  derived  originally,  in  important  par- 
ticulars, from  Magna  Carta,  the  Bill  of  Rights  and  other  great 
constitutional  statutes  which  secured  the  liberties  of  Englishmen. 
As  new  states  have  been  admitted  into  the  Union,  from  time  to 
time,  they  too  have  embodied  a  Bill  of  Rights  in  their  constitutions. 
In  this  way,  therefore,  the  Bill  of  Rights  of  the  state  constitutions 
traces  its  pedigree  back  to  Magna  Carta.  In  each  separate  state 
of  the  federal  republic,  as  in  England,  the  Great  Charter  of  1215 
still  exists,  protecting  men  in  their  lives,  liberties,  and  estates  from 
the  encroachments  of  arbitrary  or  tyrannical  government.42 

Naturally  the  state  constitutions  vary  in  the  form  of  words 
chosen  to  express  the  rights  and  liberties  derived  from  Magna 
Carta.  Some  constitutions,  more  especially,  perhaps,  the  earlier 
ones,  follow  the  original  model  closely ;  others  are  couched  in  terms 
more  suited  to  American  conditions.     But  the  main  features  of  the 

llOp.  Cit.  89. 

"I  Bryce,  American  Commonwealth  (1910),  426-463,  gives  a  summary 
account  of  state  constitutions  and  their  history.  On  p.  438  he  says :  "The 
Bill  of  Rights  is  historically  the  most  interesting  part  of  these  [State] 
Constitutions,  for  it  is  the  legitimate  child  and  representative  of  Magna 
Carta,  and  of  those  other  declarations  and  enactments,  down  to  the  Bill  of 
Rights  of  the  Act  of  1  William  and  Mary,  session  2,  by  which  the  liberties 
of  Englishmen  have  been  secured."  Bryce  refers  (p.  447,  n.  1)  to  a  re- 
markable decision  of  Chancellor  Kent  of  New  York,  in  which  the  great 
jurist  proceeded  upon  the  broad  general  principle  which  he  found  in 
Magna  Carta.  Dicey,  Law  of  the  Constitution  (8th  ed.),  195,  n.  1,  con- 
trasts the  English  and  American  Bills  of  Rights  with  similar  declarations 
in  continental  countries. 
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original  are  in  all  cases  retained  in  the  American  derivations.  So, 
too,  the  constitutions  vary  one  from  the  other  in  the  extent  to 
which  they  borrow  from  the  Great  Charter.  Some  take  more 
and  some  less,  but  in  all  are  to  be  found,  in  one  phrasing  or 
another,  the  essence  of  chapter  thirty-nil* 

2.  The  Federal  Constitution  of  1789,  including  the  Amend- 
ments of  1791  and  of  later  times,  is  likewise  derived  in  part  from 
the  colonial  charters  and  from  other  constitutional  and  legal 
sources  of  the  colonies  and  of  England.  In  Lord  Bryce's  felicitous 
words:  "The  American  Constitution  is  no  exception  to  the  rule 
that  everything  which  has  power  to  win  the  obedience  and  respect 
of  men  must  have  its  roots  deep  in  the  past,  and  that  the  more 
slowly  every  institution  has  grown,  so  much  the  more  enduring  is 
it  likely  to  prove.  There  is  little  in  this  Constitution  that  is  abso- 
lutely new.    There  is  much  that  is  as  old  as  Magna  Carta.'"" 

The  Constitution  of  1789  embodies,  in  one  article  or  another, 
various  declarations  of  the  fundamental  rights  of  men.  Thus,  for 
example,  it  provides  for  taxation  by  the  legislature  only,  for  the 
privilege  of  the  writ  of  habeas  corpus,  for  trial  by  jury  in  criminal 
cases,  for  the  prohibition  of  bills  of  attainder,  ex-post  facto  laws, 
laws  impairing  the  obligation  of  contracts,  and  laws  imposing 
religious  tests.  These  and  other  provisions,  derived  in  large 
measure  from  English  and  colonial  precedents,  constitute  a  body 
of  constitutional  guaranties  of  the  highest   value. 

lint  the  absence  of  a  formal  I 'ill  of  Rights  similar  to  the  one 
included  in  state  constitutions  was  at  once  severely  criticised  by 
the  people  as  a  feature  of  the  Constitution  dangerous  to  their 
liberties.4-'  In  response  t,,  persistent  demands,  ten  Amendments, 
taking  effect  in  1791,  were  added  to  the  original  instrument.  Tlu  se 
first  ten  Amendments,  which  are  to  he  viewed  as  a  supplement  or 
postscript   to  the  original  Constitution,  and  not   as  an  alteration  of 

"See  Dillon,  Laws  and  Jurisprudence  of  England  and  America  (1894), 
207  In  g  16  Const,  of  Oklahoma,  admitted  to  tin-  Union  in  l(»i)7.  Chapter  39 
>A  Magna  Carta  appears  in  the  phrasing,  "No  person  shall  be  deprived  <>f 
life  liberty  or  property  without  due  process  of  law."  See  the  comments 
I  rankfurter,  28  Harvard  Law  Rev.  790-793,  on  the  Bill  of  Rights  of 
the  State  of  New  York  in  tlu-  light  of  present  judicial  and  legislative  tend- 

"I   Bryi  i .  "/•.  cit.  28. 

,1,,.  leading  statesmen  held  the  same  view.  Thus,  JefFerfon 
v;,i,| :  "]  hope  thai  a  Declaration  of  Ki^lns  will  be  drawn  up  to  protect 
,1,(.  ,„,,,,],  •    federal  government,  as  they  are  already  protected 

jn  m0Sj   ca  the   Stat,    governments."     Jefferson   seems  t"  have 

I,,-,,!  in  mind  tin-  Bill  of  Rights  embodied  in  Stat.    Constitutions. 
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it,  make  up  what  is  called,  after  the  English  and  earlier  American 
precedents,  the  Declaration  or  Bill  of  Rights.  In  essence  this 
Bill  of  Rights  secures  the  rights  and  liberties  of  the  individual 
citizens  and  the  separate  states  against  the  encroachments  of  the 
federal  government.40  Although  each  of  the  Amendments  added 
to  the  Constitution  after  1791  demands  separate  consideration, 
both  in  respect  to  its  general  scope  and  the  place  it  holds  in  the 
whole  body  of  the  Constitution,  yet  we  may  regard  the  Thirteenth, 
Fourteenth  and  Fifteenth  Amendments,  in  certain  of  their  funda- 
mental characteristics,  as  later  additions  to  the  Bill  of  Rights  con- 
tained in  the  first  ten  Amendments. 

It  is  said  that  the  people  regarded  the  liberties  embodied  in  the 
first  ten  Amendments  as  their  own,  because  they  were  based  on 
old  English  law.47  Certainly  a  study  of  the  Amendments  reveals 
the  fact  that  the  origin  of  some  of  their  features  is  to  be  traced  to 
the  common  and  statutory  law  of  England.  Certain  of  their 
clauses  are  undoubtedly  based  directly,  or  indirectly  through 
colonial  and  revolutionary  precedents,  upon  Magna  Carta,  the  Bill 
of  Rights,  and  other  English  constitutional  documents.  Thus, 
upon  Magna  Carta  rests  the  provision  in  the  Fifth  Amendment 
that  no  person  "shall  be  deprived  of  life,  liberty,  or  property,  with- 
out due  process  of  lawT".  Similarly,  the  Fourteenth  Amendment 
(1868),  in  declaring  that  no  state  shall  "deprive  any  person  of 
life,  liberty,  or  property,  without  due  process  of  law",  adopts,  like 
the  Fifth  Amendment,  the  thirty-ninth  chapter  of  Magna  Carta. 
The  last  clause  of  the  First  Amendment,  which  provides  that  Con- 
gress shall  make  no  law  abridging  the  right  of  the  people  "to  peti- 
tion the  Government  for  a  redress  of  grievances",  seems  to  go 
back  for  its  origin — through  various  American  documents — to  the 
English  Bill  of  Rights.  So,  also,  upon  the  English  Bill  of  Rights 
is  based  the  Second  Amendment,  which  declares  that  "A  well- 
regulated  militia  being  necessary  for  the  security  of  a  free  state, 
the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  in- 
fringed." In  the  words  of  Judge  Cooley :  "The  amendment,  like 
most  other  provisions  in  the  Constitution,  has  a  history.  It  was 
adopted  with  some  modification  and  enlargement  from  the  Eng- 
lish Bill  of  Rights  .  .  .  where  it  stood  as  a  protest  against 
arbitrary  action  of  the  overturned  dynasty  in  disarming  the  people, 

"Stevens,  op.  cit.  211-214;  I  Bryce,  op.  cit.  27,  367.  Macdonald,  Docu- 
mentary Source  Book  of  American  History  1606-1898,  216-232,  494,  536- 
538,  546,  547. 

47Stevens.  op.  cit.  213,  214. 
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and  as  a  pledge  of  the  new  rulers  that  this  tyrannical  action  should 
cease."  Again,  the  Eighth  Amendment  is  almost  an  exact  tran- 
script of  the  clause  in  the  English  Bill  of  Rights  which  provides 
"That  excessive  Baile  ought  not  to  be  required  nor  excessive  Fines 
imposed  nor  cruell  and  unusuall  Punishments  inflicted".  The 
Eighth  Amendment  reads :  "Excessive  bail  shall  not  be  required, 
nor  excessive  fines  imposed,  nor  cruel  and  unusual  punishments 
inflicted".48 

These  and  other  provisions  in  the  Federal  Constitution  rest 
upon  the  constitutional  law  of  England.  Magna  Carta's  contribu- 
tion to  the  federal  instrument,  and  to  the  state  constitutions,  con- 
sists fundamentally  in  the  adaptation  of  the  famous  chapter  thirty- 
nine  to  meet  American  conditions.  This  chapter  had  been  em- 
bodied in  colonial  law.  By  its  incorporation  in  state  constitutions 
and  in  the  Fifth  and  Fourteenth  Amendments  to  the  Federal  Con- 
stitution it  still  serves  as  the  basis  of  the  rule  of  law  throughout 
the  Republic. 

3.  Legal  and  historical  accuracy  may  well  be  placed  in  jeopardy 
by  considering  the  "due  process  of  law"  clauses  apart  from  their 
full  setting  in  the  Amendments  and  in  the  whole  scheme  of  funda- 
mental law  as  set  forth  in  the  complete  federal  instrument.  But, 
with  this  caution,  a  few  words,  in  explanation  of  the  meaning  and 
scope  of  the  clauses  may  bo  ventured. 

The  last  words  of  the  Fifth  Amendment  (1791)  declare  that 
"no  person  shall  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law;  nor  shall  private  property  be  taken  for  public 
use  without  just  compensation."  The  last  portion  of  section  one  of 
tin-  Fourteenth  Amendment  MSoS)  reads:  "no  State  shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  or  immun- 
ities of  citizens  of  the   United   States;  nor  shall  any   State  deprive 

any  person  of  life,  liberty,  or  property  without  due  process  of  law; 

nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection 

of  the  laws."     American   political   and   constitutional   history   of 
orbing  interest   and  momenl   surrounds  every   word  of  these 

due  process  of  law  clauses.  Suffice  it  here  to  say  that  the  prohibi- 
tion of  tin-  Fifth  Amendment  was  introduced  as  a  check  upon  the 
federal  government  as  distincl  from  the  state  governments;  while 
iu  the  Fourteenth  Amendment,  adopted  after  the  great  Civil  War 

"Sec.   further,   Cooley.   op.   cit.  281;    Stevens,   op.   cit.  222-224.  230,  232, 
233     Some  of  the  American  precedents  of  the  colonial  and  revolutionary 
da  will  In-  found  in  Macdonald's  collections  of  sources. 
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between  the  North  and  the  South,  the  prohibition  is  directed 
against  the  individual  states  that  compose  the  Union.  Thus  the 
two  Amendments,  under  the  dual  government  inseparably  incident 
to  American  federalism,  supplement  one  the  other.  Together  the 
Amendments  ensure  to  the  people  their  individual  rights  to  life, 
liberty  and  property  under  the  rule  of  law  as  opposed  to  arbitrary 
and  tyrannical  action  on  the  part  of  either  state  or  federal  govern- 
ments. 

The  due  process  of  law  clause  of  the  Fourteenth  Amendment 
represents,  therefore,  the  latest  obligation  of  America  to  Magna 
Carta.  Indeed,  as  Judge  Dillon,  in  commenting  on  the  constitu- 
tional guaranties  of  the  two  Amendments,  remarks :  "This  was  not 
new  language,  or  language  of  uncertain  meaning.  It  was  taken 
purposely  from  Magna  Carta.  It  was  language  not  only  memor- 
able in  its  origin,  but  it  had  stood  for  more  than  five  centuries  as 
the  classic  expression  and  as  the  recognized  bulwark  of  'the 
ancient  and  inherited  rights  of  Englishmen'  [Burke]  to  be  secure 
in  their  personal  liberty  and  in  their  possessions.  It  was,  more- 
over, language  which  shone  resplendent  with  the  light  of  universal 
justice ;  and  for  these  reasons  it  was  selected  to  be  put  into  the 
Fifth  Amendment  of  the  Federal  Constitution,  as  it  had  already 
been  put  into  the  charters  and  constitutions  of  the  several  States. 
.  .  .  It  was  of  set  purpose  that  [the  prohibitions  of  the  Four- 
teenth Amendment]  were  directed  to  any  and  every  form  and 
mode  of  State  action  [as  opposed  to  Federal  action] — whether  in 
the  shape  of  constitutions,  statutes,  or  judicial  judgments — that 
deprived  any  person,  white  or  black,  natural  or  corporate,  of  life, 
liberty,  or  property,  or  of  the  equal  protection  of  the  laws.  Its 
value  consists  in  the  great  fundamental  principles  of  right  and 
justice  which  it  embodies  and  makes  part  of  the  organic  law  of  the 
nation  .  .  .  [It]  will  hereafter,  more  fully  than  at  present,  be 
regarded  as  the  American  complement  of  the  Great  Charter,  and 
be  to  [America]— as  the  Great  Charter  was  and  is  to  England— 
the  source  of  perennial  blessings."49 

The  Supreme  Court  of  the  United  States  has  never  attempted 
to  give  a  rigid  and  complete  definition  of  "due  process  of  law". 

49Dillon,  op.  cit.  208-212.  Adams,  Origin  of  the  English  Constitution 
(1912),  243,  in  commenting  on  chapter  thirty-nine  of  Magna  Carta,  re- 
marks: "What  was  then  [1215]  demanded  was  a  trial  according  to  law 
and  securing  to  them  [the  barons]  their  legal  rights.  Taken  in  this  sense 
clause  39  of  Magna  Carta  would  correspond  somewhat  closely  to  the  gen- 
eral prohibition  included  in  Amendment  XIV  to  the  Constitution  of  the 
United  States :  'nor  shall  any  State  deprive  any  person  of  life,  liberty,  or 
property   without   due   process  of  law.'  " 
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The  policy  of  the  Court  has  been  expressed  in  the  recent  case  of 
Twining  v.  New  Jersey7':  "This  court  has  always  declined  to  give 
a  comprehensive  definition  of  it,  and  has  preferred  that  its  full 
meaning  should  he  gradually  ascertained  by  the  process  of  inclu- 
sion and  exclusion  in  the  course  of  the  decisions  of  cases  as  they 
ari>e.  There  are  certain  general  principles  well  settled,  however, 
which  narrow  the  field  of  discussion,  and  may  serve  as  helps  to 
correct  conclusions.  These  principles  grow  out  of  the  proposition 
universally  accepted  by  American  courts  on  the  authority  of  Coke, 
that  the  words  'due  process  of  law'  are  equivalent  in  meaning  to 
the  words  'law  of  the  land',  contained  in  that  chapter  of  .Magna 
Carta,  which  provides  that  'no  freeman  shall  be  taken,  or  im- 
prisoned, or  disseised,  or  outlawed,  or  exiled,  or  any  wise  de- 
stroyed; nor  shall  we  go  upon  him,  nor  send  upon  him,  hut  by  the 
lawful  judgment  of  his  peers  or  by  the  law  of  the  land'  ".  In 
Hagar  v.  Reclamation  Dist:,x  the  Court  had  already  expressed  the 
view  that  the  meaning  of  "due  process  of  law"  is  that  "there  can 
be  no  proceeding  against  life,  liberty,  or  property  which  may  re>ult 
in  deprivation  of  either,  without  the  observance  of  those  general 
rules  established  in  our  system  of  jurisprudence  for  the  security  of 
private  rights".  So,  too,  in  Bank  of  Columbia  v.  Okely62  it  was 
said:  "As  to  the  words  from  Magna  Carta,  after  volume-  spoken 
and  written  with  a  view  to  their  exposition,  the  good  sense  of  man- 
kind has  at  length  settled  down  to  this:  that  they  were  intended  to 
secure  the  individual  from  the  arbitrary  exercise  of  the  powers  of 
rnment,  unrestrained  by  the  established  principles  of  private 
right  and  distributive  justi< 

Although  the  <\nv  process  of  law  phrase  i-  thus  historically 
derived  from  and  closely  related  t<>  the  phrase  per  legem  lenae  <^i 
Magna  Carta,  nevertheless,  in  the  application  of  the  clause  to  the 
institutions  of  government  in  the  two  countries,  there  i-  a  marked 
difference  between  the  Constitution  of  England  and  that  of  Amer- 
ica. In  England  the  provisions  of  Magna  Carta,  including  chapter 
thirty-nine,  were  originally  intended,  and  have  since  been  regarded, 

limitation    upon   the   executive  and   judicature,   not    upon   the 
lature.     In   English  law  chapter  thirty-nine  is  held  t"  mean 

"(1908)  211  U.  S.  78,  100,  28  Sup.  Ct.  14. 
ills   7<ii.  708,  4  Sup.  ct.  663. 
19)  17  1     S    235,  244. 
Tin-  literatim   upon  the  due  process  "i  lav  clauses  is  verj  voluminous. 
'Ill,   main  points  are  considered  by  Cooley,  op.  cit.  J_"'-_'.^;  ||  Willoughby, 
titutional  Law  of  tin-   United   States    (1910),  §§  4ni-47o:   Hall,  Con- 
stitutional Law  d«*ll  i.  §§  144-149 
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that  no  person  is  subject  to  the  arbitrary  acts  of  the  Crown  or  its 
Courts — that  no  person  shall  be  deprived  of  his  life,  liberty,  or 
property  unless  in  accordance  with  the  existing  law  of  the  land, 
whether  it  be  common  law  or  statutory  law.  Parliament  is  not 
affected  by  the  limitations  imposed  on  the  Crown  and  the  Courts. 
Legally  the  Parliament  is  the  sovereign  power  and  can  at  any 
moment  alter  the  law  of  the  land  by  its  enactments :  the  rights  of 
the  individual  are  in  theory  and  in  practice  subject  to  the  supreme 
legislative  power  of  Parliament.54 

As  this  legislative  supremacy  of  Parliament  was  fully  estab- 
lished by  the  time  of  the  adoption  of  the  Fifth  and  Fourteenth 
Amendments,  it  might  be  contended  that  historically  their  due  proc- 
ess of  law  clauses  were  not  intended  to  operate  as  a  limitation 
upon  the  powers  of  the  state  legislatures  and  of  the  federal 
Congress.  But  American  constitutional  government,  both  state 
and  federal,  is  based  on  written  instruments,  which,  in  the  sphere 
of  political  and  legal  activity,  are  fundamental  and  supreme,  though 
subject,  of  course,  to  the  principle  that  they  may  be  amended  by 
the  people  acting  through  the  machinery  which  the  constitutions 
themselves  provide.  In  vital  differences  between  the  English 
unwritten  Constitution  and  the  American  written  constitutions  we 
must  seek  for  the  explanation  of  certain  features  of  American 
divergence  from  English  precedents.  In  result  the  general  pur- 
pose of  written  constitutions  in  America  has  gradually  come  to  be 
entirely  different  from  the  purpose  of  Magna  Carta  and  the  other 
great  constitutional  documents  of  England.  In  America,  to  em- 
ploy Willoughby's  careful  analysis,  "written  instruments  of  govern- 
ment and  their  accompanying  Bills  of  Rights  have  for  their  aim 
the  delimitation  of  the  powers  of  all  the  departments  of  govern- 
ment, the  legislative  as  well  as  the  executive  and  judicial,  and  it  is, 
therefore,  quite  proper  to  hold  that  the  requirement  of  due  process 
of  law  should  not  only  prohibit  executive  and  judicial  officers 
from  proceeding  against  the  individual,  except  in  conformity  with 
.  .  .  procedural  requirements  .  .  .  but  also  operate  to 
nullify  legislative  acts  which  provide  for  the  taking  of  private 
property  without  compensation,  or  life  or  liberty  without  cause,  or, 
in  general,  for  executive  or  judicial  action  against  the  individual 
of  an  arbitrary  or  clearly  unjust  and  oppressive  character."55 

MSee  II  Willoughby,  op.  cit.  §  469. 

"II  Willoughby,  op.  cit.  §§  469-470.  On  the  general  character  of  the 
American  Written  Constitution,  see  I  Bryce,  Studies  in  History  and  Juris- 
prudence   (1901),   145-254.     See,  also,   I   Bryce,  American   Commonwealth, 
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By  a  long  and  careful  process  of  judicial  construction  the  pro- 
hibitions of  the  due  process  of  law  clauses  have  thus  come  to  be 
applied  to  all  three  departments  of  the  state  and  federal  govern- 
ments— the  legislative  no  less  than  the  executive  and  judicial.  The 
Supreme  Court  of  the  United  States  in  the  leading  case  of  Hurtado 
V.  California™  emphasises  the  fundamental  distinction  between  the 
constitutional  doctrines  of  England  and  of  America,  and  shows  that 
the  provision  of  Magna  Carta  has  been  incorporated  into  American 
constitutional  law,  but  incorporated  in  a  way  which  brings  it  into 
harmony  with  American  notions  not  only  of  the  supremacy  of  the 
written  constitution  and  of  the  co-ordination  of  the  three  depart- 
ments of  government  under  that  constitution,  but  of  the  great 
power  entrusted  to  the  courts  of  declaring  legislative  acts  which 
conflict  with  the  constitution  null  and  void.  In  this  case  the  Court 
say'7 :  "The  concessions  of  Magna  Carta  were  wrung  from  the 
King  as  guaranties  against  the  oppressions  and  usurpations  of  his 
prerogative.  It  did  not  enter  into  the  minds  of  the  barons  to  pro- 
vide security  against  their  own  body  or  in  favor  of  the  Commons 
by  limiting  the  power  of  Parliament;  so  that  bills  of  attainder, 
ex  post  facto  laws,  laws  declaring  forfeitures  of  estates,  and  other 
arbitrary  acts  of  legislation  which  occur  so  frequently  in  English 
history,  were  never  regarded  as  inconsistent  with  the  law  of  the 
land;  for  notwithstanding  what  was  attributed  to  Lord  Coke  in 
Bonham's  Case™  the  omnipotence  of  Parliament  over  the  common 
law  was  absolute,  even  against  common  right  and  reason.  The 
actual  and  practical  security  for  English  liberty  against  legislative 
tyranny  was  the  power  of  a  free  public  opinion  represented  by  the 
Commons.  In  this  country  written  constitutions  were  deemed 
essential  to  protect  the  rights  and  liberties  of  the  people  against 
the  encroachments  of  power  delegated  to  their  governments,  and 

part   I;   and   Dicey,   np.   cit.   134-176,   on   the    American   doctrine   of    the   su- 
premacy of  the  written  constitution.     On   English  constitutional  history  in 
relation  to  the  American  limitation  of  the  power-  of  legislative  bodies 
and  to  "that  peculiar  feature  of  the    American  unwritten  constitution,  the 
:   of  the  judiciary  to  declare  laws  regularly  adopted  to  be  void  be- 
i    unconstitutional",  Bee  the  suggestive  comments  ol  Adam-,  op 
On  this  power  of  the  Amei  urther,  1   Kent.  Commentaries 

on  American  Law  <  1896),  448-454;  Thayer.  John  Marshal  1 1901  I,  72  ,-t  seq., 
and  Legal  Essays  (1908),  1-41.    Dicey,  op.  cit.  196,  n,  has  only  one  of  the 
three    department!    of   governmenl    in    mind    when    he    remark:    thai    the 
American  Bills  of  Rights  have  "the  distincl  purpose  of  legally  control li|»g 
don  of  the  legislature  by  the  Articles  of  the  Constitution." 
54)   110  r    S    516,  4  Sup   Ct  111. 
"At  p   531. 
w8  Rep.  115,  118a. 
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the  provisions  of  Magna  Carta  were  incorporated  into  Bills  of 
Rights.  They  were  limitations  upon  all  the  powers  of  government, 
legislative  as  well  as  executive  and  judicial.  .  .  .  Applied  in 
England  only  as  guards  against  executive  usurpation  and  tyranny, 
here  they  have  become  bulwarks  also  against  arbitrary  legislation ; 
but,  in  that  application,  as  it  would  be  incongruous  to  measure  and 
restrict  them  by  the  ancient  customary  English  law,  they  must  be 
held  to  guarantee  not  particular  forms  of  procedure,  but  the  very 
substance  of  individual  rights  of  life,  liberty,  and  property.'"'-' 

The  history  of  Magna  Carta  in  America  has  a  meaning  far 
deeper  than  the  influence  of  a  single  constitutional  document; 
for  Magna  Carta  typifies  those  English  ideals  of  law  and  govern- 
ment which  have  spread  to  America  and  to  many  other  political 
communities  that  lie  beyond  the  four  seas  encircling  the  island- 
realm  itself.  The  world-wide  diffusion  of  those  ideals  of  liberty 
and  justice  deserves  to  be  studied  in  its  entirety  as  a  vast  historical 
process  which  had  its  beginnings  far  back  in  the  middle  ages  and 
which  has  shaped  and  is  still  shaping  in  modern  times  the  insti- 
tutions of  all  the  political  commonwealths  that  owe  their  spiritual 
inheritance  to  England.  The  history  of  the  Charter's  influence 
upon  American  constitutional  development,  as  one  phase  of  that 
vaster  process,  should  be  illuminating  to  all  citizens  of  the  Republic. 
Above  all  it  teaches  them  that  English  political  and  legal  ideals  lie 
at  the  basis  of  much  that  is  best  in  their  institutions.  Those  ideals, 
jealously  preserved  and  guarded  by  Americans  throughout  their 
whole  history,  should  continue  to  animate  them  as  they  adapt 
their  institutions  to  the  ever-changing  conditions  of  national  and 
international  life.  William  Penn  was  right  when  he  exhorted  the 
colonists  ''not  to  give  away  anything  of  Liberty  .  .  .  but 
take  up  the  good  example  of  our  ancestors,  and  understand  that 
it  is  easy  to  part  with  or  give  away  great  privileges,  but  hard  to 
be  gained  if  once  lost." 

H.  D.  Hazeltine. 

Emmanuel  College, 
Cambridge,  England. 

"Hall,  op.  cit.  133;  II  Willoughby,  op.  cit.  §  470.  For  further  views  of 
the  Supreme  Court  in  regard  to  the  "law  of  the  Land"'  of  Magna  Carta 
and  the  "due  process  of  law"  clauses  of  the  Amendments,  see  Hall,  op.  cit. 
132.  A  recent  decision  of  the  Supreme  Court  upon  due  process  of  law 
(Frank  v.  Mangum  (1915)  237  U.  S.  309,  35  Sup.  Ct.  582)  which  promises 
to  become  a  cause  cclcbre,  is  discussed  in  28  Harvard  Law  Rev.  793-795. 


HAS   A  SHIPPER  WHO  HAS  BEEN    DENIED 
RELIEF    BY    THE     INTERSTATE    COM- 
MERCE COMMISSION  ANY  REMEDY? 

The  importance  of  the  question  stated  may  be  appreciated  when 
it  is  remembered  that  claims  for  damages  presented  to  the  Inter- 
state Commerce  Commission  not  infrequently  involve  amounts 
running  into  hundreds  of  thousands  of  dollars.  If  an  award  of 
damages  is  made  by  the  Commission,  the  shipper  must,  to  enforce 
his  award,  bring  suit  thereon  in  a  Federal  or  a  State  court.  The 
order  of  the  Commission  is  but  "prima  facie  evidence  of  the  facts 
therein  stated,"  and,  in  suits  thereon  such  presumption  "interposes 
no  obstacle  to  a  full  contestation  of  all  the  issues,  and  takes  no 
question  of  fact  from  either  court  or  jury.  At  most,  therefore, 
it  is  merely  a  rule  of  evidence."1  In  the  case  in  which  the  Supreme 
Court  used  the  language  quoted  above,  the  Court  in  further  charac- 
terization of  this  statutory  rule  of  evidence  said:  "It  does  not 
abridge  the  right  of  trial  by  jury,  or  take  away  any  of  its  incidents. 
Nor  does  it  in  anywise  work  a  denial  of  due  process  of  law." 

Prior  to  the  passage  of  the  Act  to  Regulate  Commerce,  a  ship- 
per had  the  right  to  test  the  reasonableness  of  charges  exacted  by 
common  carriers  and  to  recover  the  excess  over  lawful  charges. 
This  Act  did  not  deprive  the  shipper  of  these  rights  but  gave  new 
remedies  for  their  enforcement.  The  Art  gave  an  option  to  persons 
damaged  by  any  violation  thereof  to  sue  in  a  circuit  or  district 
court  of  the  United  State-,  or  to  bring  complaint  before  the  Com- 
mission.2 It"  complainl  was  brought  before  the  Commission  and  an 
award  of  damages  made  or  an  order  directing  a  carrier  to  do  any- 
thing, a  suit  was  necessary  to  enforce  the  award  or  the  order.  In 
cither  case,  the  report  of  the  Commission  was  "prima  facie  evi- 
dence of  the  facts  therein  stated."8  Thus  before  a  carrier  had  to 
obey  any  order  of  the  Commission,  it  was  necessary  that  a  court. 
after  a  trial,  should  enter  a  judgment  approving  such  order.  This 
the  defendants  in  every  case  a  full  judicial  hearing.  No  pro- 
vision, however,  was  made  in  the  Act  for  a  judicial  hearing  if  the 
shipper  Ios1  "ii  hi-  complainl  to  the  Commission. 

In  1887  in  the  discussion,  in  the  lower  House  of  Congress,  of 


lMeel  Lehigh   V*alle>    R    R.   (1915)  236  U.  S.  412,  35  Sup. 

■ 

182. 
24  Stat   384 
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the  conference  report,  one  of  the  objections  urged  to  that  report, 
which  embodied  the  Act  to  Regulate  Commerce  as  finally  passed, 
was  that  a  shipper  had  no  right  of  review,  although  the  carriers 
had  such  right.    Mr.  Crisp,  the  head  of  the  House  conferees,  said : 

"That  is  exactly  what  the  bill  contemplates,  that  the  party  who 
thinks  he  is  injured  shall  have  his  election  to  go  in  the  first  place 
to  the  courts  and  set  up  his  case  like  any  one  else,  or  go  before 
the  Commission.  If  he  goes  before  the  Commission  he  is  bound 
by  their  judgment,  and  ought  he  not  to  be?" 

Mr.  Hepburn,  a  member  of  the  conference  committee,  who  later 
gave  his  name  to  the  1906  amendment,  did  not  think  the  objection 
was  good.     He  read  from  Sec.  22,  the  following: 

"And  nothing  in  this  act  contained  shall  in  any  way  abridge  or 
alter  the  remedies  now  existing  at  common  law  or  by  statute." 

And  then  said : 

"Now  if  an  individual  would  have  the  right  under  the  existing 
law  to  go  to  the  Courts,  would  he  still  not  have  the  right  under 
this  bill,  although  he  might  have  elected  first  to  go  before  the 
Commission  ?    In  my  opinion  this  provision  is  clear  and  explicit."4 

So  the  two  House  leaders  entertained  opposite  views  and  no 
effort  was  made  to  remove  the  uncertainty.  Later  the  Supreme 
Court,  in  the  Abilene  Case,5  construed  away  the  shipper's  right 
of  election  and  left  him  only  the  right  to  file  complaint  with  the 
Commission  if  he  wished  to  attack  the  validity  of  any  rate,  rule,  or 
practice  of  the  carriers. 

Subsequently  with  the  passage  of  the  amendment  of  1906, 
orders  of  the  Commission,  except  awards  of  reparation,  became 
rules  of  action,  unless  "suspended  or  modified  or  set  aside  by  the 
Commission  or  *  *  *  suspended  or  set  aside  by  a  Court  of 
competent  jurisdiction."6  Awards  of  reparation  had  to  be  sued  on 
as  before.  The  same  amendment  provided  the  venue  of  suits 
brought  to  "enjoin,  set  aside,  annul,  or  suspend"  any  order  of  the 
Commission.7  These  provisions  merely  recognized  the  existence 
of  a  right  to  contest  orders  of  the  Commission ;  and  not  until  1910, 

4Debates  on  Interstate  Commerce  Act,  1887,  459,  460. 

'Texas  &  Pac.  Ry.  v.  Abilene  Cotton  Oil  Co.  (1907)  204  U.  S.  426, 
27  Sup.  Ct.  350. 

e34  Stat.  589. 

T34  Stat.  590. 
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when  the  Commerce  Court  was  created,  was  there  any  definite 
grant  of  jurisdiction  to  review  such  orders.8 

The  Interstate  Commerce  Commission  exercises  widely  differ- 
ing functions.  Some  partake  of  the  characteristics  of  the  legisla- 
tive, some  of  the  judicial,  and  some  of  the  executive  functions  of 
the  government.  The  courts  refer  to  the  administrative  and  the 
quasi  judicial  functions  of  the  Commission  without  a  clear  defi- 
nition of  the  intended  meaning  of  the  terms,  and  not  always  are 
the  terms  used  in  the  same  sense.  Generically  the  Commission  is 
an  administrative  body,  and  the  governmental  powers  exercised 
by  it  are  within  the  class,  administrative.  To  distinguish  among 
these  powers,  however,  more  specific  nomenclature  is  necessary. 
It  is  not  easy  clearly  to  classify  the  work  of  the  Commission  but 
for  the  purpose  of  this  discussion  the  orders  which  a  shipper 
might  desire  to  contest  may  be  divided  into  three  classes  as  fol- 
lows : 

(a)  When  the  finding  depended  upon  facts,  and  judgment  has 
been  exercised;  (b)  When  jurisdiction  has  been  denied;  and 
(c)  when  only  a  question  of  law  has  been  decided.  The  second 
division  might  properly  be  considered  as  included  in  the  third, 
except  for  the  fact,  as  will  later  appear,  that  some  courts  have 
made  a  distinction.  Before  discussing  the  rules  applicable  to  each 
of  these  classes  of  cases,  attention  may  be  directed  to  the  jurisdic- 
tion granted  the  Commerce  Court  and  later  transferred  to  the  dis- 
trict courts. 

The  Commerce  Court,  among  other  powers  nol  here  necessary 
to  enumerate,    was    given    jurisdiction    of: 

"Cases  broughl  to  enjoin,  set  aside,  annul,  or  suspend  in  whole 
or   in   part    any   order  of   the    Interstate   Commerce   Commission"1' 

When  the  Court  was  abolished  in  1913,  the  jurisdiction  con- 
ferred upon  it  was  transferred  to  the  district  courts  of  the  United 
States;  and.  as  the  district  COUrtS  sit  in  every  state,  it  was  necessary 

to  provide  a  venue  for  suits  brought  therein.  The  venue  provision 
of  section  16  of  the  amendmenl  of  1906  was  amended  and  now,  so 
far  as  is  here  material,  reads ; 

"The  venue  of  anv  Miit   hereafter  brought   to  enforce,   suspend, 

or  set  a  ide  in  whole  or  in  part  anv  order  of  the  Interstate  Com 
i  m,"  etc.10 


"W.-itkins  Sin: iers,  64? 

mt*. 
"Ibid.  656. 
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This  description  of  the  suits  for  which  the  venue  is  fixed  is 
not  essentially  different  from  the  description  of  the  suits  over 
which  the  Commerce  Court  was  given  jurisdiction. 

QUESTIONS    OF    FACT. 

The  Commission  is  a  tribunal  of  final  authority  on  questions 
of  fact.  Neither  the  carriers  nor  the  shippers  have  an  appeal  from 
orders,  positive  or  negative,  where  the  determination  of  what  orders 
shall  be  entered  "depends  upon  facts."  "Orders  dependent  upon 
facts,"  is  a  more  specific  classification  of  these  non-reviewable 
acts  of  the  Commission,  than  is  the  more  commonly  used  term, 
"administrative  orders."  Mr.  Justice  Lamar,  delivering  the  opinion 
of  the  Supreme  Court,  accurately  stated  the  circumstances  under 
which  the  orders  of  the  Commission  became  non-justiciable.  He 
said  r11 

"Under  the  statute  there  are  many  acts  of  the  carrier  which  are 
lawful  or  unlawful  according  as  they  are  reasonable  or  unreason- 
able, just  or  unjust.  The  determination  of  such  issues  involves  a 
comparison  of  rate  with  service,  and  calls  for  an  exercise  of  the 
discretion  of  the  administrative  and  rate-regulating  body.  For 
the  reasonableness  of  rates,  and  the  permissible  discrimination 
based  upon  difference  in  conditions,  are  not  matters  of  law.  So 
far  as  the  determination  depends  upon  facts,  no  jurisdiction  to 
pass  upon  the  administrative  questions  involved  has  been  conferred 
upon  the  courts." 

Under  this  principle  when  there  has  been  an  "exercise  of  the 
discretion"  "based  upon  difference  in  conditions,"  "so  far  as  the 
determination  depends  upon  facts,"  no  Court  will  set  aside  the 
order  of  the  Commission  whether  that  order  be  positive  or  negative. 
So  under  the  first  class  of  cases  a  shipper  has  no  remedy  other 
than  before  the  Commission. 

JURISDICTION. 

The  Interstate  Commerce  Commission  having  declined  to  act 
on  a  complaint,  because  entertaining  the  opinion  that  it  was  without 
jurisdiction,  a  writ  of  mandamus  was  issued  by  the  Supreme  Court 
of  the  District  of  Columbia  directing  the  Commission  "to  take 
jurisdiction  of  said  cause  and  proceed  therein  as  by  law  required." 

"Pennsylvania  R.  R.  v.  Int.  Coal  Co.  (1913)  230  U.  S.  184,  196,  33 
Sup.  Ct.  893. 
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The  Supreme  Court  of  the  United  States  held  that  the  writ  was 
rightfully  issued.     That  Court  said  :12 

"The  Interstate  Commerce  Commission  is  purely  an  adminis- 
trative body.  It  is  true  it  may  exercise  and  must  exercise  quasi 
judicial  duties,  but  its  functions  are  defined  and,  in  the  main, 
explicitly  directed  by  the  act  creating  it.  It  may  act  of  its  own 
motion  in  certain  instances — it  may  be  petitioned  to  move  by  those 
having  rights  under  the  act.  It  may  exercise  judgment  and  dis- 
cretion, and,  it  may  be,  cannot  be  controlled  in  either.  But  if  it 
absolutely  refuse  to  act,  deny  its  power,  from  a  misunderstanding 
of  the  law,  it  cannot  be  said  to  exercise  discretion." 

It  follows  that  a  shipper  has  a  remedy  when  the  Commission 
wrongfully  refuses  to  take  jurisdiction  of  his  complaint. 

QUESTIONS   OF   LAW. 

The  Commission  not  only  weighs  conflicting  testimony  and 
exercises  judgment  as  to  what  conclusions  should  be  reached  there- 
from, but  it  must  and  frequently  does  decide  purely  legal  questions. 
This,  the  third  class  of  cases  to  be  discussed,  is  the  most  important 
to  shippers.  In  this  class  of  cases  the  defendant  carriers  may  have 
the  issues  of  law  decided  by  the  courts  from  the  district  courts  to 
the  Supreme  Court  of  the  United  States.13 

The  Procter  &  Gamble  Case14  discusses  the  question  but  this 
case  is  not  determinative  of  the  answer. 

Frocter  &  Gamble,  by  complaint  filed  with  the  Commission, 
assailed  as  unlawful  demurrage  charges  "on  privately  owned  cars 
under  lading  on  private  tracks."  After  hearing,  their  complaint 
was  dismissed,  the  Commission  being  of  opinion  that  the  charges 
assailed  were  lawful  charges.  Suit  alleging  among  other  things 
that  the  order  of  the  Commission  violated  their  constitutional 
rights  was,  by  these  complainants,  brought  to  the  Commerce  Court 
and  the  prayer  was  for  a  decree  annulling  the  order  of  the  Com- 
mission and  enjoining  the  carriers  from  collecting  the  demurrage 

'-Int  Com  Com.  7'  Humboldt  S.  S  Co.  (1912)  224  U.  S.  47-4.  484, 
.12  Sup    Cl 

"Watkins,  Shippers  &  Carriers  §§  308,  309 

r  &   Gamble  v.  United   States    (1912)   22S  U    S    282,  32   Sup. 
■1.  followed  in  Hooker  v.  Knapp  (1912)  22S  U.  S.  302,  32  Sup   Cl    769 

The  Commerce  Court,  before  the  Supreme  Court  had  decided  the 
Procter  &  Gamble  case,  held  thai  the  same  righl  of  review  existed  for 
negati  tivc   orders       Arkansas    Fertilizer    Co.   v.    United    5< 

(Com  Ct.  1911)  193  Fed  667;  Russe  &  Burgess  v.  Int.  Com.  Com.  (Com 
Cl  1912)  193  Fed  678;  Thompson  Lumber  Co.  v.  Int.  Com.  Com.  (Com. 
(  t    1912)    193  Fed 
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charges.  The  Commerce  Court  took  jurisdiction,  but  sustained 
the  order  of  the  Commission  dismissing  the  complaint.  On  appeal 
to  the  Supreme  Court  the  question  was  stated  to  be  :15 

"Is  the  authority  of  the  Commerce  Court  confined  to  enforcing 
or  restraining,  as  the  case  may  require,  affirmative  orders  of  the 
Commission,  or  has  it  the  power  to  exert  its  own  judgment  by 
originally  interpreting  the  administrative  features  of  the  act  to 
regulate  commerce,  and  upon  that  assumption  treat  a  refusal  of 
the  Commission  to  grant  relief  as  an  affirmative  order  and  accord- 
ingly pass  on  its  correctness?"10 

The  opinion  of  the  Supreme  Court,  without  definitely  indi- 
cating the  meaning  of  the  word  "administrative"  uses  the  phrases 
"administrative  features,"  "subjects  which  in  their  nature  were 
administrative,"  "administrative  authority."  It  may  be  fairly  pre- 
sumed that  this  word  emphasized  by  repetition  means  as  shown  in 
the  quotation  above  from  the  opinion  of  Mr.  Justice  Lamar  "ad- 
ministrative questions"  of  which  the  "determination  depends  upon 
facts,"17  as  distinguishable  from  the  acts  of  the  Commission  in 
deciding  legal  questions.  In  addition  to  the  repetition  of  the  word 
"administrative,"  the  opinion  of  the  Supreme  Court  called  attention 
to  the  fact  that  only  "a  portion  of  the  existing  judicial  power"  had 
been  conferred  on  the  Commerce  Court.  In  so  far  as  the  action 
was  based  on  the  Act  to  Regulate  Commerce,  the  claim  of  juris- 
diction was  answered  by  the  fact  that  "administrative"  questions 
were  committed  to  the  Commission ;  and,  in  so  far  as  the  basis  was 
the  claim  of  a  constitutional  right18  no  jurisdiction  had  been  con- 
ferred on  the  Commerce  Court. 

It  follows  that  all  that  the  Procter  &  Gamble  Case  did  was  to 
reiterate  the  holding  that  as  to  administrative  questions  dependent 
for  determination  on  facts,  no  court  could  review  the  action  of 
the  Commission ;  and  to  decide  that  no  jurisdiction  had  been  con- 
ferred on  the  Commerce  Court  to  vindicate  constitutional  rights. 
That  jurisdiction  has  been  exercised  to  review  the  orders  of  the 
Commission ;  in  denying  applications  under  the  long  and  short  haul 
clause  of  the  Act  ;19  in  ordering  carriers  not  to  make  an  allowance 

"At  p.  292. 

"The  italics  are  the  author's. 

"See  note  9,  supra. 

"36  Stat.  1091. 

"Tntermountain  Rate  Cases  (1914)  234  U.  S.  476.  34  Sup.  Ct.  986,  and 
see  also  Merchants'  &  Manufacturers'  Traffic  Ass'n  v.  United  States 
(D.  C,  N.  D.,  Cal.  2nd  Div.,  1915)  231  Fed.  292. 


40  COLUMBIA  LAW  REVIEW. 

to  shippers ;-"  in  similar  orders  prohibiting  allowances  to  tap 
lines  ;21  does  not  help  to  answer  the  question  here  presented,  as 
in  each  of  these  cases  the  order  was  found  to  be  affirmative.  The 
distinction  may  not  be  absolutely  clear,  but  it  was  made. 

As  the  District  Court  Act"  gives  district  courts  substantially 
similar  powers  to  those  formerly  conferred  on  the  Commerce 
Court,  in  so  far  as  jurisdiction  depends  on  the  Act,  the  decision 
in  the  Procter  &  Gamble  case  applies  to  suits  that  may  be  brought 
in  those  courts.  But  the  Judicial  Code23  gives  the  district  courts 
of  the  United  States  other  jurisdiction  as  follows: 

"Of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity 
*  *  *  where  the  matter  in  controversy  exceeds,  exclusive  of 
interest  and  costs,  the  sum  or  value  of  three  thousand  dollars,  and 
(a)  arises  under  the  Constitution  or  laws  of  the  United  States." 

It  is  under  this  provision  that  the  general  jurisdiction  of  district 
courts  must  be  considered. 

The  Interstate  Commerce  Commission  holds  that  the  Statute 
of  Limitations  begins  to  run  against  claims  for  reparation  from  the 
date  the  shipments  are  delivered;  and  that,  although  the  shipper 
may  have  paid  his  money  within  the  statutory  period,  if  the  freight 
service  terminated  more  than  two  years  before  filing  the  complaint, 
the  shipper  cannot  recover.24  This  decision  was  based  solely  upon 
the  exercise  of  the  judicial  function  of  applying  the  law  to  undis- 
puted facts.  Indeed,  it  has  been  held  by  the  Commission  and  inti- 
mated by  the  Supreme  Court25  that  the  statute  limiting  complaints 
to  two  years  deprives  the  Commission  of  jurisdiction  over  claims 
accruing  more  than  two  years  before  filing  the  complaint.  So 
what  the  Commission  did  was  to  decide  as  a  matter  of  law  that 
a  claim  accrues  when  the  transportation  ends,  and  not  when  the 
charge  therefor  is  exacted.  Where,  by  applying  that  rule  of  law 
tin-  claim  is  barred,  the  Commission  refuses  to  exercise  jurisdiction. 
No  administrative  discretion  is  involved  in  such  a  decision. 

"Int.  Com.  Com.  v.  Diffenbaugh   (1911)  222  U.  S.  42,  32  Sup.  Ct.  22. 
"Tin-  'lap  Line  Cases  (1914)  234  U    S.  1.  34  Sup.  Ct.  741;  Crane  Iron 
Works  v.  United  States  (Com.  Ct.  1912)  209  Fed.  238 

note   R,    supra 
"See  t i -  *t . -   IK,  supra. 

"Louisville  Cemenl  Co.  v.  Louisville  X-  Nashville  R.  K.  (1913)  28 
732. 

"Werner  Saw  Mill  Co.  v.  Illinois  Ccnl  R  R  (1910)  17  I.  C.  C.  388; 
Morrisdale  Coal  <'->.  v.  Pennsylvania  R.  R.  (1913)  2M)  lT.  S.  304,  33  Sup. 
Ct.  93K;  Phillips  ("<>.  v.  Grand  Trunk  Western  Ry.  (1915)  236  U.  S.  662, 
M  Sup.  Ct.  444. 
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However,  when  it  was  sought  by  a  shipper  who  had  failed  to 
obtain  an  award  of  reparation  on  the  ground  that  he  was  barred 
under  the  rule  of  law  stated,  relief  was  denied  him  for  the  reason 
as  stated,  by  the  Court  :26 

"The  Interstate  Commerce  Commission  is  an  administrative 
body  with  certain  judicial  functions.  In  the  exercise  of  these 
functions,  it  is  called  upon  to  exercise  judgment  and  discretion. 
It  took  jurisdiction  of  the  complaint,  but  refused  the  order  for  the 
payment  of  part  of  the  same,  because,  in  its  opinion,  it  was  barred 
by  the  limitation  provided  in  the  act.  It  was  the  duty  of  the  Inter- 
state Commerce  Commission  to  determine  the  question  whether 
the  claim  was  barred  by  limitation,  and  it  did  so  in  accordance  with 
former  decisions  of  the  same  tribunal.  Whether  its  decision  is 
right  or  wrong  is  not  the  question.  This  court  has  no  general 
supervisory  power  over  the  Interstate  Commerce  Commission  by 
which  to  control  its  action  upon  questions  within  its  jurisdiction. 
Mandamus  is  not  the  proper  writ  to  control  the  judgment  and  dis- 
cretion of  an  executive  tribunal  in  the  decision  of  a  matter,  the 
decision  of  which  is  by  law  imposed  upon  it.  It  cannot  be  made 
the  substitute  for  a  writ  of  error.  United  States  ex  rel.  Riverside 
Oil  Co.  v.  Hitchcock,  190  U.  S.  316,  325,  47  L.  Ed.  1074,  1078, 
23  Sup.  Ct.  Rep.  698. 

"There  may  have  been  error  in  its  adjudication  of  the  question 
of  limitation,  but  that  error  we  cannot  review." 

If  the  Court  of  Appeals  of  the  District  of  Columbia  has  cor- 
rectly stated  the  law,  in  the  quotation  above,  the  only  case  in  which 
a  shipper,  denied  relief  by  the  Commission,  can  obtain  a  remedy  in 
court  is  where  as  in  the  Humboldt  Steamship  Case,  supra,21  the 
Commission  absolutely  refuses  to  act.  The  Supreme  Court  has 
not,  as  yet,  gone  as  far  as  the  Court  of  Appeals  of  the  District. 
And  it  seems  on  principle  that  while  the  Commission,  to  para- 
phrase the  language  of  the  Supreme  Court  in  the  Steamship  Case, 
may  exercise  judgment  and  discretion,  if  it  absolutely  refuse  to 
apply  correct  legal  principles,  from  a  misunderstanding  of  the  law, 
it  cannot  be  said  to  exercise  discretion. 

When  the  Commission  prescribes  a  rate,  rule  or  practice  for  the 
future,  it  legislates ;  and  its  judgment,  when  made  without  dis- 
regard or  violation  of  any  rule  of  law,  and  when  supported  by  any 
facts,  is  conclusive  on  both  complainant  and  defendant.  This  rule 
was  stated  by  Mr.  Justice  Lamar  as  follows  :28 

"United  States  ex  rel.  v.  Int.  Com.  Com.  (1914)  42  App.  D.  C.  514, 
518,  519.    This  case  is  now  pending  on  writ  of  error  in  the  Supreme  Court. 

"See  note  12,  supra. 

fflInt.  Com.  Com.  v.  Union  Pac.  R.  R.  (1912)  222  U.  S.  541,  549,  32 
Sup.  Ct.  108. 
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"The  reasonableness  of  rates  cannot  be  proved  by  categorical 
answers," 

and  after  stating  facts  considered  by  the  Commission,  he  con- 
tinued : 

"with  that  sort  of  evidence  before  them,  rate  experts  of  acknowl- 
edged ability  and  fairness,  and  each  independently  of  the  other, 
may  not  have  reached  identically  the  same  conclusion.  We  do 
not  know  whether  the  results  would  have  been  approximately  the 
same.  For  there  is  no  possibility  of  solving  the  question  as  though 
it  were  a  mathematical  problem  to  which  there  could  only  be  one 
correct  answer.  Still  there  was  in  this  mass  of  facts  that  out  of 
which  experts  could  have  named  a  rate.  The  law  make-  the  Com- 
mission's findings  on  such  facts  conclusive." 

But  the  Commission  has  no  arbitrary  power  either  in  granting 
or  denying  relief.  It  was  contended  on  behalf  of  the  Commission 
that  if  after  a  hearing  the  Commission  was  of  the  opinion  that  a 
particular  rate  was  unreasonable,  its  order  based  on  such  opinion 
was  conclusive.  Answering  this  contention,  Mr.  Justice  Lamar, 
delivering  the  opinion  of  the  Supreme  Court  said  :20 

"But  the  statute  gave  the  right  to  a  full  hearing,  and  that  con- 
ferred the  privilege  of  introducing  testimony,  and  at  the  same  time 
imposed  the  duty  of  deciding  in  accordance  with  the  facts  proved. 
A  finding  without  evidence  is  arbitrary  and  baseless.  And  if  the 
Government's  contention  is  correct,  it  would  mean  that  the  Com- 
mission had  a  power  possessed  by  no  other  officer,  administrative 
body,  or  tribunal  under  our  Government.  It  would  mean  that 
where  rights  depended  upon  facts,  the  Commission  could  disregard 
all  rules  of  evidence,  and  capriciously  make  findings  by  adminis- 
trative fiat.  Such  authority,  however,  beneficiently  exercised  in  one 
case,  could  be  injuriously  exerted  in  another;  is  inconsistent  with 
rational  justice,  and  comes  under  the  Constitution's  condemnation 
of  all  arbitrary  exercise  of  power. 

"In  the  comparatively  few  cases  in  which  such  questions  have 
arisen  it  has  been  distinctly  recognized  that  administrative  orders, 
quasi- judicial  in  character,  are  void  it  a  hearing  was  denied;  if 
that  granted  was  inadequate  or  manifestly  unfair;  if  the  finding 
was  contrary  to  the  'indisputable  character  of  the  evidence,'   *   *   * 

or  if  the  facts  do  not  as  a  matter  of  law  SUppOll   the  order  made." 

DEC]  5IONS   OF   SI  K1  E   COURTS. 

The  limits  of  this  article  do  not  permit  a  discussion,  or  even  a 
citation,  of  the  many  decisions  of  State  Courts  in  which  are  deter- 
mined  principles   applicable   to  the  question,     One   only  will   be 

"Int.  Com.  Com.  v.  Louisville  &  Nashville  R.  R.  (1913)  227  U  S  8ft 
96,  3.3  Sup.  Ct.   185. 
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cited.  In  this,  which  is  typical  and  fully  supported  by  reason  and 
authority,  the  Supreme  Court  of  Indiana  by  mandamus  compelled 
the  state  Public  Service  Commission  to  enter  an  affirmative  order 
when  a  negative  order  had  been  issued.  Application  had  been 
made  to  the  Commission  for  a  certificate  authorizing  the  issuance 
and  sale  of  bonds.  The  application  was  denied.  The  Court  found 
that  the  facts  determined  by  the  Commission  to  exist,  justified  in 
law  the  issuance  of  the  order  sought.  Having  so  found  the  Court 
said : 

"Under  such  circumstances,  the  act  required  is  ministerial  and 
not  discretionary.  To  hold  that  such  act  is  discretionary  would 
enable  the  Commission,  after  the  facts  were  determined,  to  grant 
the  certificate  of  authority,  or  to  withhold  it  at  its  will,  or  to  grant 
such  a  certificate  to  one  public  utility  and  to  withhold  it  from 
another  under  the  same  state  of  facts."30 

The  question  is  one  in  which  the  Interstate  Commerce  Com- 
mission, as  such,  has  no  interest.  It  would  seem,  however,  that 
the  public  would  be  served  by  a  definite  answer  to  the  question. 

There  may  arise  troublesome  questions  of  venue  in  suits  under 
the  general  jurisdiction  of  the  district  courts,31  but  it  is  the  remedy 
of  the  shipper  and  not  the  form  or  venue  of  the  action  that  is  here 
under  discussion. 

Edgar  Watkins. 

Washington,  D.  C. 

30Public  Service  Com.  of  Ind.  v.  State  ex  rel  Merchants'  Heat  &  Light 
Co.   (1916)   P.  U.  R.  1916  C.  42,  111  N.  E.  10. 

"Macon  Grocery  Co.  v.  Atlantic  Coast  Line  R.  R.  (1910)  215  U.  S. 
501,  30  Sup.  Ct.  184. 
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NOTES. 

Liability  "i  Vendor  "\  Exer<  ise  of  Right  of  Stoppage  in 
Transitu.  Though  the  righl  of  Btoppage  in  transitu  has  been  iv.-.'l: 
Dazed  ;i-  a  pari  of  English  law  for  more  than  two  centuries,  it-  origin 
i-  by  ii"  in- -mii-  certain.  It  has  been  thoughl  by  some  t,.  be  a  doctrine 
of  equity;1  others  have  treated  it  as  ;i  principle  of  the  common  law.8 

I      ras  firsl  recognized  in  1690  in  i urt  of  equity;  but  the  opinion 

of  the  couii  in  that  case  gives  no  clue  to  the  reason  for  the  existence 

of  the  ri^rht .  •    The  next  case  involving  that  righl  also  arose  in  equity, 

and  the  couii  there  based  it-  recognition  of  the  righl  of  stoppage  in 

'hi  upon  the  custom  of  merchants;4  and  this  seems  t"  be  the  true 


'Whitaker,   Rights  of   Lien  and   Stoppage  in   Transitu,    '  14°  el  I 

Jones,  Liens  (.'"I  ed.)  §  857  ei  seq  ;  see  opinion  of  Lord  Abinger  in  Gibson 
rruthers   I  1841  I   8  M    .\    W.   "321,     336. 
■    Oppenh  un  v    Russell   1 1802)   3   I'..-    &    Pul.  4_'. 
•Wiseman  v   Vandeputl   I  1690)  J  Vern     203 
1 171.;  i  i    \ii. 
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explanation  of  its  origin.5  By  the  civil  law  which  was  formerly  gen- 
erally in  force  on  the  continent,  there  appears  to  be  no  analogous  right ; 
but  the  unpaid  vendor  had  a  right  known  as  revindication,  which  per- 
mitted him  to  take  back  goods  sold  on  credit  even  after  they  had  come 
into  the  possession  of  the  vendee.6  The  English  stoppage  in  transitu 
is  probably  a  modification  of  the  right  of  revindication,  made  in  the 
interests  of  freer  commerce  ;7  and  the  modern  continental  law  has  been 
changed  to  give  a  right  similar  to  the  English  right.8  Though  first 
recognized  in  courts  of  equity,  stoppage  in  transitu  has  become  firmly 
fixed  as  part  of  the  common  law,0  and  courts  of  equity  refuse  to  give 
any  relief  in  aid  of  it.10  It  is  important  to  note  the  anomalous  char- 
acter of  stoppage  in  transitu;  for  it  is  difficult  to  reconcile  it  with  the 
principles  of  the  common  law.  The  rule  may  be  stated  to  be  that  the 
unpaid  vendor,  on  learning  of  the  insolvency  of  the  vendee,  has  the 
right  to  prevent  the  goods  from  reaching  the  vendee's  hands  and  to 
retake  possession  himself.11  It  is  essential  to  the  exercise  of  the  right 
that  the  property  in  the  goods  shall  have  passed  to  the  buyer,  for  there 
can  be  no  stoppage  in  transitu  of  a  man's  own  goods;12  that  the  buyer 
be  insolvent;13  and  that  the  goods  at  the  time  be  in  transit  in  the  pos- 
session of  a  carrier.14  The  exercise  of  the  right  does  not  rescind  the 
contract  of  sale,  or  revest  title  in  the  vendor,13  but  simply  enables  him 
to  regain  possession  of  the  goods  with  all  the  rights  incident  thereto.16 

'Blackburn,  Sales  (Am.  Ed.)  *315  et  seq.;  see  opinion  of  Lord  Abinger 
in  Gibson  v.  Carruthers,  supra;  Kindall  v.  Marshall  Stevens  &  Co.  (1883) 
11  Q.  B.  D.  356. 

"1  Jones,  Liens    (3rd  ed.)    §  859. 

7Blackburn,  Sales  (Am.  Ed.)  *315. 

'Benjamin,    Sales    (5th   ed.)    927. 

9Oppenheim  v.  Russell,  supra.  The  rules  of  stoppage  in  transitu  are 
codified  in  England  in  the  Sale  of  Goods  Act  (1893)  56  and  57  Vict.  c.  71, 
§  44  et  seq.;  and  in  the  United  States  in  the  Uniform  Sales  Act,  §  57 
et  seq. 

10Goodhart  v.  Lowe  (1820)  2  Jac.  &  W.  349. 

uIn  the  earlier  state  of  the  law,  it  was  necessary  in  order  to  exercise 
the  right  of  stoppage  in  transitu  that  the  vendor  obtain  actual  possession 
of  the  goods  from  the  carrier.  See  Northey  v.  Lewis  (1798)  2  Esp.  613. 
But  all  that  is  now  required  is  some  act  or  declaration  countermanding 
delivery.  Bloomingdale,  Rhine  &  Co.  v.  Memphis  etc.  R.  R.  (1881)  74 
Tenn.  616;  Benjamin,   Sales    (5th  ed.)   908. 

12Burdick,  Sales   (3rd  ed.)   §  387;  Abbott,  Shipping  (14th  ed.)   816. 

"Bayonne  Knife  Co.  v.  Umbenhauer  (1894)  107  Ala.  496,  18  So.  17b; 
see  Coleman  v.  New  York  etc.  R.  R.  (1913)  215  Mass.  45,  102  N.  E.  92. 
It  was  held  in  Rogers  v.  Thomas  (1849)  20  Conn.  53,  that  in  order  that 
there  be  a  right  of  stoppage  in  transitu  the  insolvency  of  the  vendee  must 
occur  after  the  date  of  the  sale.  But  by  the  great  weight  of  authority, 
the  right  is  not  destroyed  by  the  fact  that  the  vendor  was  insolvent  at  the 
date  of  the  sale,  unless  the  vendor  contracted  with  knowledge  of  the  insol- 
vency. O'Brien  v.  Norris  (1860)  16  Md.  122;  Schwabacher  v.  Kane  (1883) 
13  Mo.  App.  126;  Fenkhausen  v.  Fellows  (1889)  20  Nev.  312,  20  Pac.  886. 

"Rummell  v.  Blanchard   (1915)   216  N.  Y.  348,  110  N.  E.  765. 

"See  U.  S.  Steel  Products  Co.  v.  Great  Western  Ry.  [19161  1  A.  C. 
189;  Diem  v.  Koblitz  (1892)  49  Oh.  St.  41,  29  N.  E  1124;  but  cf.  Bab- 
cock  v.  Bonnell  (1880)  80  N.  Y.  244,  249. 

"Benjamin,  Sales   (5th  ed.)   926. 
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But  the  vendor's  right  to  regain  possession  is  subject  to  the  carrier's 
lien  for  charges  due  upon  the  particular  goods  in  question.17 

The  principles  thus  briefly  stated  speak  only  of  the  rights  of  the 
vendor.  But  is  there  any  obligation  resting  upon  him?  That  was  the 
novel  question  involved  in  the  recent  case  of  Booth  Steamship  Co.  Lim. 
v.  Cargo  Fleet  Iron  Co.  Lim.  (Ct.  of  App.  1916)  115  L.  T.  R.  109.  In 
that  case  the  defendant  had  sold  goods  which  were  delivered  f.  o.  b. 
Liverpool  for  3hipmen1  to  Brazil.  The  contract  of  affreightment  was 
made  between  the  plaintiff  and  the  vendee.  The  defendant  vendor, 
learning  of  the  insolvency  of  the  vendee,  gave  notice  to  the  plaintiff 
to  stop  the  goods  in  transit.  The  plaintiff  obeyed  and  held  the  goods 
for  the  defendant;  but  he,  for  reasons  of  his  own,  refused  to  give  any 
direction-  as  to  the  disposition  of  the  goods.  The  plaintiff  sued  him 
for  damages,  on  the  ground  that  the  defendant  was  under  an  obliga- 
tion to  take  the  goods  and  discharge  the  carrier's  lien.  The  can't  gave 
judgment  for  the  plaintiff. 

From  a  reading  of  the  opinions  rendered  by  the  judges  in  th< 
it  is  evident  that  they  had  difficulty  in  finding  any  legal  principle  on 
which  to  reel  the  liability  of  the  defendant.  Their  reasoning  seems 
to  be  this:  under  the  old  rule,  the  vendor  could  not  assert  a  right  to 
stop  the  goods  in  transit,  unless  he  regained  actual  physical  possession 
of  them.18  To  do  this  he  would  of  course  be  compelled  to  discharge 
the  carrier's  lien.  The  relaxation  of  the  rule  which  permits  the 
vendor  to  exercise  his  right  of  stoppage  in  transitu  merely  by  giving 
notice  to  the  carrier  was  not  intended  to  put  him  in  any  better 
position.  Exercising  the  right  is  merely  a  way  of  regaining  pos- 
session; hence  the  vendor  is  under  an  obligation  to  take  the  goods  and 
pay  the  carrier's  lien.  This  reasoning  is  hardly  to  be  commended  A 
common  law  lien,  such  as  that  which  the  carrier  has,  gives  ao  right  to 
bring  an  action  to  enforce  it,  but  merely  a  right  to  retain  possession 
until  the  carrier's  proper  demands  are  satisfied.18  The  defendant  can- 
not be  held  for  breach  of  contract,  for  the  contract  of  affreightment  was 
made  with  the  vendee.  Nor  does  there  appear  to  be  any  other  legal 
principle  upon  which  the  defendanl  oughl  to  be  held.  It  seems,  tl 
fore,  that  the  obligation  arising  upon  the  exercise  of  the  right  of  stop- 
page  in    Innisiln    is  just    as  anomalous  as   IS   the   right    itself.      Tl ase 

of  Booth  Steamship  Co.  Lim.  v.  Cargo  Fleet  Iron  Co.  Lim.  supra  is 
the  firsl  to  recognize  and  enforce  such  an  obligation.  The  result  there 
reached  is  entirely  justifiable,  however;  for  the  law  give-  to  the  unpaid 
vendor  a  valuable  right,  and  it  is  reasonable  to  impose  upon  him  a 
corresponding  obligation. 


Levy  oh  Interest  of  Vendoh  in  Executory  Contract  for  Sale  of 
Land.     In  the  recenl  case  of  Eeid  v.  Gorman  (S.  D.  1916)   158  X.  W. 

780,   B    vendor    had   contracted    to   sell    land    to   a    vendee,    who   had    paid 

part  of  the  purchase  price,  but  was  in  default  and  had  abandoned  the 

U    S    Steel    Products  Co.   v.  Greal    Western   Ry„  supra\   Rucker 
v.  Donovan   <  1H74)   13  Kan.  251. 

''See    note     11,    SK/'I.I 

"l  Jones.  Urns  (3rd  ed.)  §  1033.    A  remedy  is  often  given  by  statute, 
lait   those   statutes  simply   permit   a   sale  ot   the  property   in   the  carrier's 
hands,  under  certain   limitations,   in  order  to  satisf)    the  demands  of  the 
■      Ibid,  g  1049  ei  seq. 
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land.  The  defendant  then  brought  an  action  against  the  vendor,  and 
issued  an  attachment  on  the  land.  The  action  was  prosecuted  to 
judgment,  and  the  defendant  claimed  the  right  to  redeem  from  the 
plaintiff,  the  assignee  of  the  certificate  of  sale  on  foreclosure  of  a 
mortgage  on  the  land,  who  was  suing  to  obtain  his  sheriff's  deed  and 
quiet  his  title.  It  was  held  that  the  defendant  might  redeem,  as  the 
vendor's  interest  was  subject  to  the  lien  of  a  judgment,  and  conse- 
quently, to  levy  and  sale  under  attachment  or  execution.  Whether 
this  case  is  to  be  supported  depends  primarily  upon  a  determination 
of  the  precise  interest  of  the  vendor  in  the  land,  after  he  has  sold  it 
to  the  vendee,  but  before  the  deed  is  delivered.  Probably  the  best 
statement  of  the  vendor's  position  is  that  he  holds  the  legal  title  as 
security  for  the  payment  of  the  purchase  money  and  subject  to  an 
equitable  obligation  to  convey  to  the  vendee  whenever  the  latter  shall 
become  entitled  to  a  conveyance;1  and  this  seems  to  be  the  view  of 
most  of  the  courts,  even  when  they  call  the  vendor  a  trustee.2 

It  would  seem,  then,  that  where  the  vendee  has  not  paid  all  of  the 
purchase  money  there  is  a  sufficiently  substantial  interest  in  the  vendor 
to  be  subject  to  the  lien  of  a  judgment,  or  to  attachment  or  sale  on 
execution,  after  the  making  of  the  contract  but  before  the  delivery 
of  the  deed.  For  the  lien  of  a  judgment,  or  the  title  acquired  at  exe- 
cution sale,  where  there  is  notice  of  the  vendee's  interest,  covers  the 
precise  rights  and  obligations  of  the  vendor;  viz.,  the  right  to  hold 
legal  title  to  the  land  as  security  for  the  payment  of  the  purchase 
price  by  the  vendee,  and  subject  to  the  vendee's  equitable  rights.3  The 
vendee  still  has  a  right  to  a  conveyance  of  the  land  upon  payment  of 
the  unpaid  purchase  money  to  the  judgment  creditor  or  execution  pur- 
chaser.4 But  as  it  would  be  manifestly  unjust  to  compel  the  vendee 
to  watch  the  records  for  entries  of  judgments  or  execution  sales  against 
his  vendor,  it  is  held  in  most  jurisdictions  that  the  vendee  is  entitled 
to  the  benefit  of  all  payments  made  to  his  vendor  prior  to  actual  notice 
of  the  judgment  lien  or  sale  on  execution;5  the  mere  docketing  of 
a  judgment,  or  the  mere  fact  of  an  execution  is  not  notice  to  the 
vendee.6  But  if,  after  actual  notice,  the  vendee  pays  anything  to  his 
vendor,  he  will  be  compelled  to  repay  it  to  the  judgment  creditor  or 
execution  purchaser.7  On  the  other  hand,  since  a  purchaser  on  execu- 
tion is  generally  considered  a  bona  fide  purchaser,  he  is  not  subject 

'See  13  Columbia  Law.  Rev.  369,  372;  cf.  May  v.  Emerson  (1908)  52 
Ore.  262.  96  Pac.  454,  1065. 

'Mover  v.  Hinman  (1855)  13  N.  Y.  180;  Coggshall  v.  Marine  Bank 
Co.  (1900)  63  Oh.  St.  88,  57  N.  E.  1086;  First  Nafl.  Bank  v.  Edgar  (1902) 
65  Neb.  340,  91   N.  W.   404. 

3Coggshall  v.  Marine  Bank  Co.,  supra;  see  May  v.  Emerson,  supra; 
Filley  v.   Duncan    (1871)    1    Neb.   134. 

'Coggshall  v.  Marine  Bank  Co.,  supra;  Simpson  v.  Niles  (1848)  1  Ind. 
196;  cf.  Lane  v.  Ludlow  (C.  C.  1840)  14  Fed.  Cas.  No.  8052.  If  the  vendee 
abandons  his  contract  with  the  vendor,  the  judgment  lien  attaches  to  the 
vendor's  entire  fee.  See  Filley  z*.  Duncan,  supra.  This  in  fact  happpened 
in    the   principal    case. 

5Moyer  v.  Hinman,  supra;  Filley  v.  Duncan,  supra;  cf.  Burke  v.  John- 
son   (1887)    37  Kan.  337,   15   Pac.  204. 

"Mover  v.  Hinman.  supra;  cf.  Burke  v.  Johnson,  supra. 

'Simpson  v.   Niles,  supra;  see  May  v.  Emerson,  supra. 
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to  the  vendee's  equitable  rights  if  he  takes  without  notiee.s  But  mere 
possession  of  the  land  by  the  vendee  is  constructive  notice  to  him.3 

The  decision  in  JReid  v.  Gorman,  supra,  thus  appears  entirely  Bound. 
And  it  does  not  militate  against  this  conclusion  that  the  interest  of  a 
vendor  is  not  subject  to  the  lien  of  a  judgment,  or  to  attachment  or 
execution,  where  he  has  only  a  bare  legal  title,  and  no  beneficial  interest 
in  the  property;10  as,  for  instance,  where  the  full  purchase  price  has 
already  been  paid,11  or  where  the  vendor  has  assigned  the  vendee's  notes 
for  the  balance,1-  or  where  the  vendor  is  a  mere  conduit  through  which 
title  passes,13  since  his  interest  is  at  best  valueless.  In  some  states, 
however,  it  is  held  that  even  where  a  portion  of  the  purchase  price 
is  unpaid,  a  judgment  creditor  or  execution  purchaser  acquires  no 
rights  in  the  land,  since  the  vendor  is  said  to  have  even  here  only  a 
bare  legal  title.14  Some  courts  apparently  reach  this  result  by  a 
confusion  of  the  vendor's  retention  of  title  as  security  with  the  vendor's 
equitable  lien  after  conveyance,  leading  to  the  conclusion  that  no  bene- 
ficial interest  remains  in  the  vendor;1"  and  it  is  this  erroneous  concep- 
tion of  the  vendor's  interest  which  apparently  lies  at  the  basis  of  all  the 
adjudications  which  decline  to  recognize  the  lien  of  a  judgment  or 
the  rights  of  an  execution  vendee  on  such  interest.  Under  this  doctrine, 
the  only  remedy  of  the  judgment  creditor  is  by  garnishment  or  pm- 

"3  Freeman,  Executions  (3rd  ed.)  §  336;  cf.  Lessee  of  Paine  v.  Moore- 
land  (1846)  15  Ohio,  435.  As  a  judgment  creditor  is  not  himself  a  bona 
fide  purchaser,  J.  I.  Case  Threshing  Mach.  Co.  v.  Walton  Trust  Co.  (1913) 
39  Okla.  348,  136  Pac.  769;  Emery  v.  Farmers'  State  Bank  (1916)  97  Kan. 
231,  155  Pac.  34,  it  is  held  in  many  states  that  he  is  not  when  he  buys  at 
execution  sale.  3  Freeman,  Executions  (3rd  ed.)  §  336;  Lee  v.  W'rixon 
(1905)   37  Wash.  47,  79  Pac.  489. 

•Moyer    V.    Hinman,    supra. 

"Hicks  v.  Riddick  (1877)  69  Va.  418;  2  Freeman,  Executions  (3rd 
ed.)    §    181. 

"Lee  v.  Wrixon.  supra:  Good  v.  Williams  (1909)  81  Kan.  388,  105 
Pac.  433.  Probably  it  would  be  more  accurate  to  say  that  the  vendor's 
interest  is  subject  to  sale  on  execution,  but  that  no  beneficial  interest  in 
the  land  passes.     1   Black.  Judgments    (2nd  ed.)    §  438. 

"Jackson  v.  Snell  (1870)  34  Ind.  241;  Blackmer  v.  Phillips   (1872)   67 

N.  C.  340.  It  has  been  said  that,  where  the  vendor  indorsed  the  notes,  his 
conditional  right  to  resort  to  the  land  as  an  indorser,  in  case  the  maker 
did  not  pay,  was  too  vague  to  be  the  subject  of  levy  and  sale.  I.eileh  V. 
May   (1896)   98  Ga.  714,  27  S.  E.   151. 

"Riverdale  Mining  Co.  v.  Wicks  (1910)  14  Cat  App.  526.  112  Pac. 
8%;   cf.  J.   I.   Case  Threshing   Mach.   Co.    v.   Walton   Trust    Co.,   supra. 

"Moon-  V.  Byers  (1871)  65  X.  C.  240;  Chisholm  V.  Andrews  (1880) 
r>7  Miss.  636;  2  Freeman,   Executions   (3rd  ed.)   §  181. 

"Jones  v.  Howard  (1897)  142  Mo.  117,  43  S.  W.  635;  State  Bank  of 
Decatur  v.  Sanders  doi4)  114  Ark.  440,  17o  S.  \\ .  86;  see  3  Pomeroy, 
F;.q.  Jur.  (3rd  ed.)  §  1260;  9  Columbia  Law  Rev.  261.  Other  theories  are 
that  the  vendor  is  in  a  position  similar  to  that  of  a  mortgagee,  and.  as 
he  holds  the  land  as  mere  security  for  a  debt,  bis  interest  is  not  vendible 
under  execution,  Chisholm  7'.  Andrews,  supra:  Strauss  .- .  White  (189t) 
rk.  167,  51  S.  W.  64,  or  that,  sine.-  the  vendor  is  bound  to  convey  title, 

and   a    sale   under   execution    would    prevent    him    from    BO   doing,   bis    interest 

cannot  be  thus  sold.  Moore  v.  Byers,  supm.  Bui  of  course  title  could 
be  conveyed  by  the  execution  purchaser. 
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ceedings  in  equity.16  On  the  other  hand,  even  in  these  states,  the  pur- 
chaser at  sheriff's  sale  will  ordinarily  be  protected  if  he  buys  without 
notice  of  the  vendee's  rights.17 


Penalty  or  Liquidated  Damages. — In  deciding  whether  a  sum 
stipulated  to  be  paid  on  breach  of  a  contract  is  liquidated  damages 
or  merely  a  penalty  to  secure  performance  of  the  contract,  the  inten- 
tion of  the  parties  is  an  important  factor,  but  not  always  the  control- 
ling one.1  It  is  the  duty  of  the  courts  to  enforce  the  contracts  of 
competent  parties  as  made,  where  they  do  not  conflict  with  any  rule 
of  law  or  public  policy;  and  contracts  which  fix  damages  are  as  lawful 
as  any  others,  within  certain  limitations.2  The  law  has  adopted  the 
principle  of  just  compensation  for  the  loss  or  injury  actually  sustained, 
and  it  will  not  permit  the  parties  to  set  aside  this  fundamental  rule.3 
Yet  a  court  will  disregard  the  agreement  only  where  it  is  obvious  that 
the  principle  of  compensation  has  been  disregarded,4  and  some  courts 
say  that  intention  must  always  govern."1  This  conflict  is  more  apparent 
than  real,  however;  the  courts  take  such  liberties  in  determining  the 
intention  of  the  parties6  as  to  make  it  evident  that  the  real  question 
in  this  class  of  cases  is,  not  what  the  parties  intended,  but  whether 
the  sum  is,  in  fact,  a  penalty.7  But  if  the  subject  matter  of  the  con- 
tract is  such  that  the  parties  might  legally  fix  the  damages,  their  inten- 
tion one  way  or  the  other  is  decisive.8  As  the  courts  disregard  such 
agreements  in  so  many  instances,  it  seems  that  they  might  better 
regard  them  in  every  case  as  merely  prima  facie  evidence  of  the  actual 
damages,  varying  in  weight  according  as  the  damages  were  readily 
ascertainable  or  not. 

"See  Baldwin  v.  Thompson  (1864)  15  Iowa,  504;  Tavlor  v.  Lowenstein 
(1874)  50  Miss.  278;  Tally  v.  Reid  (1875)  72  N.  C.  336. 

"Rogers  v.  Hussey  (1873)  36  Iowa,  664;  see  Taylor  v.  Lowenstein, 
supra.  The  position  of  the  court  in  Jones  v.  Howard,  supra,  that  though 
an  execution  purchaser  acquires  nothing,  he  would  be  protected  if  he 
bought    without    notice,    seems    self-contradictory. 

'Wilkinson  v.  Colley  (1894)   164  Pa.  35,  30  Atl.  286. 

2Crisdee  v.  Bolton  (1827)  3  C.  &  P.  240;  Sun  Printing  &  Pub.  Ass'n. 
v.  Moore  (1902)  183  U.  S.  642,  660  et  seq.,  22  Sup.  Ct.  240;  Parker-Wash- 
ington Co.  v.  City  of  Chicago  (1915)  267  111.  136,  107  N.  E.  872. 

3Jacquith  v.  Hudson  (1858)  5  Mich.  123;  Gillilan  v.  Rollins  (1894)  4f 
Neb.  540,  59  N.  W.  893;  Elzey  v.  City  of  Winterset  (1915)  172  Iowa,  64_3, 
154  N.   W.  901. 

*Tacquith  v.  Hudson,  supra;  Baltimore  Bridge  Co.  v.  United  Rys.  &  El. 
Co.  of  Baltimore  (1915)  125  Md.  208,  93  Atl.  420;  Adler  v.  Kramer  (1903) 
39  Misc.  642,  80  N.  Y.  Supp.  624. 

°Bilz  v.  Powell   (1911)   50  Colo.  482,  117  Pac.  344. 

•Seeman  v.  Biemann  (1900)  108  Wis.  365,  84  N.  W.  490;  Wilhelm  v. 
Eaves  (1891)  21  Ore.  194,  27  Pac.  1053;  City  of  York  v.  York  Rys.  (1910) 
229  Pa.  236,  78  Atl.  128.  The  term  the  parties  have  given  to  the  sum  is 
not  decisive;  Scofield  v.  Tompkins  (1880)  95  111.  190;  Gay  Mfg.  Co.  v. 
Camp  (4  C.  C.  A.  1895)  65  Fed.  794;  Caesar  v.  Rubinson  (1903)  174  N.  Y. 
492,  67  N.  E.  58;  the  court  determines  from  the  facts  as  a  whole  the 
view  that  equity  and  good  conscience  ought  to  take  of  the  case.  Streeper 
v.  Williams  (1865)  48  Pa.  450;  Chicago  House  Wrecking  Co.  v.  U.  S. 
(7  C.  C.  A.   1901)    106  Fed.  385. 

7Jacquith  v.  Hudson,  supra,  at  p.   136;   Gay  Mfg.  Co.  v.  Camp,  supra. 

"Jacquith    i\    Hudson,    supra. 


50  CULL' MB  I A  LAW  REVIEW. 

There  are  several  rules  limiting  the  right  of  the  parties  to  fix  the 
damages  in  advance.  They  cannot  do  so  where  damages  from  the  breach 
can  be  actually  ascertained  by  a  court  and  jury,9  nor  can  they  provide 
for  damages  grossly  disproportionate  to  the  injury.'"  Where  <»ne  sum  is 
stipulated  to  be  paid  on  the  breach  of  any  or  all  of  a  number  of  inde- 
pendent covenants  varying  in  important-.',  and  the  damages  from  the 

breach  of  one  or  more  of  thest tenants  can  be  readily  ascertained, 

that  sum  is  a  penalty.11  It  seems  that  the  same  rule  should  apply 
even  where  the  damages  resulting  from  all  of  the  breaches  are  uncer- 
tain, if  it  is  clear  that  the  same  sum  could  not  possibly  be  a  fair  com- 
pensation in  all  cases.1-  In  eases  of  doubt,  the  tendency  of  the  courts 
is  to  construe  such  a  provision  as  one  for  a  penalty  to  secure  the  per- 
formance of  the  contract,  as  the  injured  party  will  then  be  limited  to 
the  damages  he  has  actually  sustained.18 

Lease  contracts  frequently  provide  for  the  deposit  by  the  tenant 
of  a  certain  sum  of  money  as  security  for  his  performance  of  a  number 
of  covenants  of  varying  importance,  breaches  of  some  of  which  are 
usually  capable  of  accurate  valuation.14  While  the  courts  seldom 
allow  a  defaulting  vendee  to  recover  money  deposited  in  part  pay- 
ment,1'"' they  generally  construe  a  deposil  by  a  tenant  in  default  as  a 
penalty.16     This  has  been  explained  on  the  ground  that  the  latter 

"Scofield  v.  Tompkins,  supra.  But  where  damages  arc  at  all  uncertain, 
the  parties  ought  to  be  allowed  to  stipulate  them  in  advance,  Williams  v. 
Green  (1854)  14  Ark.  *315,  for  the  law  adopts  the  estimate  of  the  parties 
in  such  cases  as  the  best  mode  of  ascertaining  just  compensation.  Jacquith 
v.  Hudson,  supra. 

,0Gay  Mfg.  Co.  v.  Camp,  supra;  Elzey  V.  City  of  Winterset,  supra;  see 
Baltimore  Bridge  Co.  v.  United  Rys.  &  El  Co.  of  Baltimore,  supra. 

"Colonna  Dry  Dock  Co.  v.  Colonna  (1908)  108  Va.  230,  61  S.  E.  770; 
Chicago,  B.  &  Q.  R.  R.  v.  Dockery  (8  C.  C.  A.  1912)  195  Fed.  221;  see 
Wallis  V.  Smith  (1882)  21  Ch.  D.  243.  Likewise  where  the  same  -urn  is 
payable  for  a  total  or  partial  breach,  Zenor  v.  Pryor  (1914)  57  End.  App. 
222,  106  N.  E.  746,  or  irrespective  of  the  time  of  the  breach  in  a  case 
wh.rc  the  amount  of  damages  would  hv  controlled  mainly  by  the  time  of 
the  breach.  Florence  Wagon  Works  v.  Salmon  (1910)  8  Ga,  App.  197. 
68  S.  E  866.  The  sum  musl  be  susceptible  of  being  regarded  as  liquidated 
damages  as  to  all  the  provisions  to  which  it  extends,  or  it  will  not  be  so 
regarded  as  to  any  of  them.  Whitfield  v.  Levy  I  1871  )  35  X.  J.  I..  14<>.  But 
it  may  be  upheld  as  liquidated  damages  if  the  parties  intended  it  to  apply 
only  to  a  breach  of  the  contract  a-  a  whole.  Brownold  ;.  Rodbell  (1909) 
130  App.  Div.  371.  114  X.  V.  Supp.  846. 

••Lyman  V.  Babcock  (1876)  40  Wis  503,  518;  cf  Wallis  v.  Smith,  supra; 
Cotheal  v.  Talmage   (1854)  9  X.  Y.  5ol  .   Em  i  1901  i  2m    Pa 

24';.  49  At  I.  779. 

"Bernstein  v.  Heinemann  (1898)  !?<  Misc.  4(4.  51  X.  Y.  Supp.  467; 
Mo,, re  v.  Kline  (1914)  26  Colo.  App  334.  143  Pac.  1<>1;  Advance  Amuse- 
ment Co.  v.  Pranke  (1915)  268  111    57'>.  109  X.  E.  471.     While  tins  point 

I  -rally   raised   by   the  party   in   default,   the   injured   party   may   also   take 
tltage  of   it,   for  the  latter  may   recover  his  actual   damages   even   though 

they  be  in  excess  of   the  sum  designated.     Evans  v.   Moseley   (1911)   84 

Kan.  .U2.    114    I'ac  374. 

"See  Advance  Amusement  Co   v.  Pranke,  supra. 

"Moore  v.  Durnam  (1902)  63  X.  J.  Eq.  96,  51  Art.  449. 

"Hecklau  v.  Hauser  (1904)  71  X.  (.  I..  478,  59  \tl.  18;  Feinsol  v.  Bur- 
stein  (1914)  161  App.  Div.  651,  146  X.  Y.  Supp.  "3(>.  aft  ,1.  213  X.  Y.  703, 
kin  x.  E.  1093. 
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is  not  one  of  partial  performance  like  the  former,17  or  that  the  equita- 
ble principle  of  avoiding  forfeiture  has  been  applied  in  one  case  but 
not  the  other.18  A  landlord  dispossessing  a  tenant  in  default  waives  his 
right  to  the  deposit  except  to  the  extent  of  the  damages  sustained  before 
entry,  since  he  has  elected  to  use  the  remedy  of  re-entry  instead.19 
The  dispossessory  proceedings  cancel  the  lease  and  all  obligations  of 
both  parties  under  it,-"  except  those  expressly  provided  to  survive.21 
In  the  absence  of  such  surviving  obligations  the  breach  by  the  tenant 
is  complete  and  damages  are  fixed  and  definite  at  the  time  of  the  dis- 
possession, and  hence  it  is  not  a  case  in  which  the  parties  may 
liquidate  the  damages  in  advance.22  This  view  was  followed  in  the 
recent  case  of  Fleisher  v.  Friob  (X.  Y.  Sup.  Ct.  App.  Term,  1916) 
56  X.  Y.  L.  J.  663,  where  a  tenant  who  had  been  removed  from 
the  premises  for  non-payment  of  rent  was  allowed  to  recover  a  deposit 
placed  with  his  landlords  as  security  under  the  lease,  deducting  the 
rent  due  at  the  time  of  his  removal.  As  the  parties  failed  to  provide 
that  the  covenant  to  pay  rent  should  survive  the  termination  of  the 
lease  in  the  event  in  which  it  took  place,  and  as  the  deposit  was  made 
to  secure  the  performance  of  a  number  of  covenants  differing  radically 
in  their  nature  and  importance,  the  provision  was  held  to  be  one  for 
a  penalty,  despite  the  fact  that  the  contract  used  the  term  ''liquidated 
damages". 


Sale  ok  Accounts  Receivable  with  Guaranty  at  Discount  as 
Usury. — Usury  is  best  defined  as  the  taking  of  more  interest  for  the 
use  of  money  than  the  law  allows.1  Of  course,  then,  there  can  be  no 
usury  where  the  transaction  sought  to  be  set  aside  was  a  bona  fide  sale 
and  not  a  provision  for  a  loan  on  the  security  of  the  property  trans- 
ferred as  collateral.2  In  the  main,  the  difference  between  these  two 
transactions  is  that  in  the  loan  the  title  to  the  property  is  not  con- 
veyed, while  in  the  sale  it  is;3  in  a  loan  on  security  there  is  always  a 

"Chaude  v.  Shepherd  (1890)  122  N.  Y.  397,  25  N.  E.  358.  On  the  other 
hand,  where  the  deposit  is  made  as  an  advance  payment  on  the  rent,  a 
tenant  removed  from  the  premises  for  his  own  default  cannot  recover  it. 
Galbraith  v.  Wood  (1914)  124  Minn.  210.  144  N.  W.  945;  but  cf.  Cunning- 
ham v.  Stockton  (1910)  81  Kan.  780,  106  Pac.  1057. 

"Cunningham  v.  Stockton,  supra ;  see  D'Appuzo  v.  Albright  (N.  Y. 
City  Ct.  1902)  76  N.  Y.  Supp.  654. 

"It  makes  no  difference  whether  the  deposit  is  made  as  a  penalty  or  as 
liquidated  damages,  since  the  landlord  by  entering  avoids  the  contract  and 
waives  damages  for  its  breach.  Wilson  v.  Agnew  (1913)  25  Colo.  App. 
109,  136  Pac.  96;  see  contra,  Barrett  v.  Monro  (1912)  69  Wash.  229,  124 
Pac.   369. 

:"Wilson  v.  Agnew,  supra;  N,  Y.  Code  Civ.  Proc.  §  2253. 

=lAnzalone  v.  Paskusz  (1904)  96  App.  Div.  188,  89  N.  Y.  Supp.  203. 
But  the  contract  must  state  clearly  that  the  obligation  is  to  survive  sum- 
mary proceedings  in  dispossession  as  well  as  common  law  re-ertfry  by 
ejectment.     Michaels  v.  Fishel  (1902)   169  N.  Y.  381,  62  N.  E.  425. 

^Feinsot  v.  Burstein,  supra. 

'3  Parsons,  Contracts  (9th  ed.)   *107. 

'Webb,  Usury,  71;  White  v.  Anderson  (1912)  164  Mo.  App.  132,  147 
S.  W.  1122. 

3Eiland  v.  Radford  (1845)  7  Ala.  724;  Lee  v.  Kilbum  (1855)  69  Ma^s. 
594;  In  re  Grand  Union  Co.   (2  C.  C.  A.  1915)  219  Fed.  353. 
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debt,  while  in  a  sale  no  debt  exists,  and  there  is  no  absolute  personal 
obligation  to  repay.4  Thus  the  maker  of  a  promissory  note  cannot 
"sell"  it  to  another,  because  he  is  not  transferring  property  which  is 
in  existence,  but  merely  his  promise  to  repay  the  money  within  the 
time  specified.5  Connected  with  this  is  the  rule  that  if  the  promis- 
sory note,  enforcible  against  the  maker,  be  transferred  without  an 
indorsement,  the  transferee  may  take  it  at  a  discount  which  would 
greatly  exceed  the  legal  rate  of  interest.0  The  reason  is  that  the  trans- 
feror holds  in  his  hands  an  existent  chose  in  action  or  property,  which 
he  may  sell  at  any  price  agreed  on  between  the  parties  as  its  value.7 
The  courts  are  at  odds  on  the  question  which  arises  when  the  trans- 
feror or  payee  indorses  the  note.8  The  indorser,  by  his  indorsement, 
promises  to  pay  the  money  represented  by  the  face  of  the  note  provided 
the  maker  does  not  pay.  There  is  a  gnat  difference  in  the  obligation 
of  the  indorser  and  that  of  the  maker  attempting  to  sell  his  own  note; 
the  indorser  is  transferring  an  existent  chose  in  action  or  property 
with  a  guaranty  of  its  value;  the  maker's  promise  is  absolute,  the 
indorsees,  conditional.9  According  to  the  better  view,  the  indorser 
may  be  held  liable  for  the  full  value.10 

In  the  recent  case  of  Mercantile  Trust  Co.  v.  Kastor  (111.  1916) 
112  N.  E.  988,  the  U.  S.  Kellastone  Co.  made  an  agreement  with  the 
Mercantile  Trust  Co.  by  which  the  latter  "bought"  certain  accounts 
of  the  former.  The  "vendee"  agreed  to  pay  a  certain  amount  on  the 
face  of  the  accounts  immediately  and  the  remainder  on  the  payment 
of  the  accounts  by  the  debtors,11  the  "vendor"  guaranteeing  the  pay- 
ment of  the  accounts  at  maturity.  The  defendant.  Kastor,  was  Sued 
on  his  guaranty  of  the  performance  of  the  agreement  by  the  Kellastone 
Co.  The  court,  two  judges  dissenting,  decided  the  contract  to  be  one 
of  loan  on  the  security  of  the  account-  as  collateral,  and  therefore 
usurious.  The  dominant  factor  in  deciding  whether  the  agreement  is 
usurious  is  whether  a  loan  or  a  sale  was  really  in  the  minds  of  the 
parties.12     The   Kellastone  Co.   could    have   transferred   the  accounts 

♦Williston,  Sales,  530;  Harrison  v.  Lee  (1822)  11  Ky.  *190;  Conway's 
Ex'rs.  v.  Alexander  (1812)   11  U.  S.  218,  237. 

'Zabriskie  v.  Spielman  (1884)  46  N.  J.  L.  35;  cf.  Knights  v.  Putnam 
(1825)  20  Mass.  184;  Sterling  v.  Gogebic  Lumber  Co.  (1911)  165  Mich. 
498,  131  N.  VV.  109;  contra.  Peoples  Bank  &  Trust  Co.  v.  Fenwick  Sani- 
tarium (1912)   130  La.  723,  58  So.  523. 

•Romero  v.  Segura  (1834)  7  La.  307:  Sedbury  v.  Duffy  (1912)  158 
N.  C.  432,  74  S.  E.  355;  cf.  Edelstein  v.  Mechlowitz  (1915)  92  Misc.  1/0, 
155  N.  V.  Supp.  25.x. 

73  Parsons,  op.  cit.  *143;  Woodall  &  Sons  v  People's  Nat.  Bank  (1907) 
153  Ala.  576,  45  So.  190;  Colehour  v.  State  Savings  Inst.  (1878)  90  [11. 
152,  156. 

For   the   divergent    views   see    1    Daniel,    Negotiable    Instrument 
ed.)  §  762a  et  seq.;  3  Parsons,  op.  cit,  "107  et  seq. 

The  indorsement   does  not  necessarily  import  a   loan.     3   Par 
cit.  *148.    In  Nichols  v.  Fearson  (1833)  32  U.  S.  "103,  the  transaction  was 
regarded  as  analogous  to  a  contract  of  bargain  and  sale  wiib  a  warranty 

of    BOUft 

"See   note  H,   supra. 

"That  the  consideration  is  contingent  does  not   necessarily  pr< 
transaction   from  being   a  sale.     See    Reeves   &    Co.   v.   Sebern    (1864)    16 
Iowa,  234. 

B3  Pai  ons,  op.  <  it.   410. 
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receivable  to  the  plaintiff  at  any  agreed  price,  provided  the  transfer 
were  a  bona  fide  sale.13  The  vendor's  agreement  to  repay  any  accounts 
at  maturity  may  be  considered  in  the  nature  of  a  guaranty  or  con- 
ditional promise,  thus  placing  the  case  on  an  analogy  to  the  negotiable 
instrument  cases  mentioned  above.1*  The  Kellastone  Co.  was  not 
merely  selling  its  promise  to  repay  the  money,  but  transferring  valid 
■existing  choses  in  action  with  an  agreement  that  they  should  be  paid 
in  case  of  default  by  the  primary  debtors.15  The  court  seems  to  have 
been  in  error  in  regarding  the  Kellastone  Co.'s  guaranty  of  the  ac- 
counts as  such  forceful  evidence  of  a  loan.1G  Since  where  there  is 
any  doubt  of  the  validity  of  a  contract,  it  is  presumptively  valid,17 
and  a  sale  of  negotiable  instrument  with  an  indorsement  may  be  made 
in  Illinois,18  the  dissenting  opinion,  written  by  Chief  Justice  Farmer, 
would  seem  to  be  preferable.  Ultimately,  of  course,  the  question  is 
purely  one  of  fact. 


Right  of  Subrogation  as  Between  Insurer  and  Carrier. — It  is 
settled  law  in  practically  every  jurisdiction  in  this  country  that,  when 
both  the  underwriter  and  some  third  person  become  liable  to  the 
assured  for  the  loss  of  his  property,  he  may  recover  against  one  or  the 
other,  or  both,  but  he  may  not  retain  both  satisfactions,1  on  the  ground 
that  it  would  be  sanctioning  gaming  contracts  to  allow  the  assured  to 
recover  twice  for  the  same  loss,2  whereas  insurance  contracts  are 
legitimate  only  for  the  purpose  of  indemnity  against  loss.3  Historic- 
ally, however,  a  wager  policy  is  a  policy  on  property  in  which  the 
assured  has  no  insurable  interest,  and  the  presence  of  such  an  interest 

13Dickson  v.  City  of  St.  Paul  (1908)  105  Minn.  165,  117  N.  W.  426;  see 
note  7,  supra. 

uCf.  1  Daniel,  op.  cit.  §  767  et  seq.;  Nichols  v.  Fearson,  supra. 

15The  Illinois  rule  is  that  the  note  itself  is  not  usurious  in  the  case  of 
a  discount  at  higher  than  the  legal  rate  of  interest,  Colehour  v.  State 
Savings  Inst.,  supra,  but  the  indorsee  may  only  recover  against  the 
indorser  the  amount  he  has  advanced.  Raplee  v.  Morgan  (1840)  3  111. 
561.  This  was  the  rule  in  Connecticut,  New  York  and  Maine.  See  Belden 
v.  Lamb  (1846)  17  Conn.  441;  Rapelye  v.  Anderson  (N.  Y.  1842)  4  Hill, 
472;  Lane  v.  Stewart  (1841)  20  Me.  98.  This  rule  has  probably  been 
changed  by  the  Negotiable  Instruments  Law,  §  96  [N.  Y.  §  167]  ;  Norton, 
Bills  &  Notes  (4th  ed.)  316  n. ;  see  also  §  116  [N.  Y.  §  187]. 

,6The  cases  cited  by  the  court  in  its  opinion  seem  to  be  distinguishable, 
in  that  they  all  contain  absolute  agreements  to  repurchase  the  accounts  in 
default  at  maturity. 

"United  States  v.  Central  Pac.  R.  R.  (1886)  118  U.  S.  235,  6  Sup.  Ct. 
1038.  The  Usury  Statutes  are  penal  and  should  be  construed  strictly.  3 
Parsons,  op.  cit.  *148. 

"See  note  15,  supra. 

'Chicago  etc.  R.  R.  v.  Pullman  So.  Car.  Co.  (1891)  139  U  S.  79,  11 
Sup.  Ct.  490;  cf.  Excelsior  Fire  Ins.  Co.  v.  Royal  Ins.  Co.  (1873)  55  N.  Y. 
343;  Nelson  v.  Bound  etc.  Fire  Ins.  Co.  (1887)  43  N.  J.  Eq.  256,  11  Atl. 
-681. 

2Honore  v.  Lamar  Fire  Ins.  Co.  (1869)  51  111.  409;  Nelson  v.  Bound 
etc.  Fire  Ins.  Co.,  supra;  see  contra,  King  v.  State  etc.  Ins.  Co.  (1851)  61 
Mass.  1. 

3Richards,  Insurance   (3rd  ed.)  §  24;  see  12  Columbia  Law  Rev.  631. 
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is  the  sole  test  of  the  legality  of  the  contract.4  If  the  eontrai 
valid  in  its  inception,  it  is  difficult  to  see  how  it  can  subsequently 
become  a  gaming  contract  by  the  assured's  additional  recovery  on  an 
entirely  different  claim,  based  on  considerations  extraneous  to  the 
contract  of  insurance.  And  properly  speaking,  the  underwriter  and 
the  third  person  are  never  liable  for  the  Bame  loss;  the  liability  of  the 
former  is  based  on  the  damage  to  the  interest  insured,  that  of  the 
latter  on  his  own  peculiar  relation  to  the  assured  whether  as  mort- 
gagor, tort  feasor,  or  bailee.5 

It  adds  nothing  to  the  strength  of  the  rule  to  say  that,  as  between 
the  underwriter  and  the  third  person,  the  former  is  in  the  position  of 
surety  and  the  latter  is  principal.6  The  analogy  is  purely  arbitrary; 
the  parties  never  in  fact  contemplated  such  a  relation.7  the  entrance 
of  the  so-called  principal  being  in  the  nature  of  things  fortuitous. 
Obviously  this  is  an  addendum  after  the  fact,  and  not  the  basis  for 
the  fact  itself.  Regardless,  however,  of  the  merits  of  the  analogy,  it 
is  followed  out,  and  on  paying  the  insurance,  the  underwriter  is 
usually  subrogated  to  the  rights  of  the  assured  against  the  third 
person.8  As  in  the  case  of  a  surety,  the  right  ariso  only  upon  payment 
of  the  insurance,8  but  the  underwriter  become-,  surety  as  soon  as  the 
loss  occurs,  and  a  release  thereafter  of  the  third  person  by  the  assured 
discharges  the  underwriter.10     On  the  same  principle,  a   release  after 

4The  statute  19  Geo.  II,  c.  2>7  (1746)  was  the  first  prohibition  on  the 
right  to  effect  insurance  on  marine  risks  "int<  rest  or  no  interest".  His- 
torically, therefore,  contracts  of  insurance  became  contracts  of  indemnity 
by  virtue  of  requiring  the  assured  to  have  an  insurable  interest  in  the 
property.     See  also  Richards,   op.  cit.  §  24. 

'In  the  case  of  insurance  by  the  mortgagee,  the  argument  was  formerly 
marie  that  the  thing  insured  is  the  debt,  not  the  property.  Insurance  Co. 
:■  Woodruff  (1857)  26  N.  J.  L.  541;  see  Carpenter  v.  Providence  etc.  Ins. 
Co.  (1842)  41  l'.  S.  495.  But  this  theory  ha-  been  rejected,  though 
the  same  conclusion  is  reached  on  other  grounds.  Nelson  v.  Hound  etc. 
Fire  Ins.  Co.,  supra;  Insurance  Co.  v.  Stinson  (1880)  103  C  S.  25;  Excel- 
sior Fire.  Ins.  Co.  v.  Royal  Ins.  Co.,  supra.  Where  the  third  person  is 
a  tort  feasor,  the  relation  is  even  slighter,  vet  the  holding  is  practically 
unanimous  against  two  recoveries  by  the  assured.  Richards,  op.  cit.  §  52. 
In   M  .  where,  till  the  rule  was  changed  by  statute,  see  Tabbutt 

v.  Insurance  Co.  (1904)  185  Ma-.  419,  70  X.  !•'..  430,  the  mortgagee  might 
collect  twice.  King  v.  State  etc.  In--.  Co.,  supra;  see  International  Trust 
Boardman  (1889)  14"  Mass.  158,  21  \.  K  239,  the  victim  of  a  tort 
might  not.     Hart  v.  Western  K.   R.   (1847)   54  Mass    99. 

"Sec  note  5,  supra. 

'Thus   a   contract    of    insurance   may   be    in    parol.    Richards.   ,./>.   cit.   §ij   74. 

80,  whereas  a  contract   of  proper  suretyship  or  guaranty    maj    not.     The 

insurer    assumes    an    absolute    liability    in    the    first    instance,    not    the    condi- 
tional liability  of  a  guarantor. 

ited   in   not.    l.  supra;   Thomas   ■     Montauk    Fire   Ins.  Co. 
(N.   Y.   ixx7i   43   Hun.  218   (case  of  m     I  Rintoul  v    New   York 

Cent.  en.  R.  R    (C  C.  1884)  20  Red    313   (case  of  Carri< 

"Ins,,,  Fidelity  etc.   Co,    (1889)    123    Pa    523,   1"   Atl.   791; 

United   Stan-    v.    American  (1897)    W.   U    S.   468,   17   Sup. 

Ct  619 

"hilling  7'.  Draemel  (1890)  16  Daly  104,  ('  X.  Y  Supp.  497;  see  Rin- 
toul v.  New  York  Cent    etc    R    R  ,  supra. 
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the  underwriter  has  paid  the  insurance  is  void.11  But  the  right  of 
subrogation  is  "a  derivative  one,  and  comes  solely  from  the  assured, 
and  can  only  be  enforced  in  his  right".12  Hence  the  underwriter  gets 
only  such  rights  as  the  assured  himself  has;  and  nothing  done  by  the 
latter  before  the  insurer's  liability  arises  affects  the  assured's  right  to 
indemnity  against  the  insurer.13 

The  application  of  these  doctrines  against  a  carrier  who  has  become 
liable  to  a  shipper  for  loss  of  or  injury  to  his  goods  has  led  to  the 
interesting  situation  illustrated  by  the  recent  case  of  The  Julia 
Luckenbach  (2  C.  C.  A.  1910)  235  Fed.  388.  This  was  an  action  in 
admiralty  by  a  shipper  against  the  carrier  for  the  loss  of  a  cargo  of 
sugar,  alleged  to  have  been  caused  by  the  unseaworthiness  of  the 
vessel.  The  defendants  relied  on  a  clause  in  the  bills  of  lading  which 
gave  them,  in  case  of  a  loss  for  which  they  might  be  liable,  the  benefit 
of  any  insurance  effected  on  the  cargo  by  the  shipper.14  and  claimed 
that  the  underwriters  had  paid  for  the  loss.  The  plaintiff  replied  that 
the  alleged  payments  were  merely  loans,  made  by  the  underwriters  on 
condition  that  the  plaintiff  proceed  against  the  carrier,  in  accordance 
with  a  term  in  the  policies  which  declared  the  contract  void  in  case 
of  shipment  under  such  bills  of  lading,15  and  which  provided  further 
for  payment  only  of  the  amount  not  otherwise  recoverable  by  the 
shipper.  The  court  held  for  the  plaintiffs,  on  the  ground  that  whether 
the  advances  were  called  loans,  gratuities,  or  anything  else,  they  were 
certainly  not  acknowledgements  by  the  underwriters  of  their  liability, 
and  hence  would  not  avail  the  defendants.  The  situation  is  anomalous, 
since  we  have  here  an  admittedly  fictitious  "loan"  for  a  consideration, 
repayable  only  on  condition  that  the  borrower  be  otherwise  reimbursed.16 
But  even  if  it  is  admitted  that  such  a  transaction  is  a  legal  impossi- 
bility, and  the  "loan"  is  a  payment  or  adjustment,  the  same  result 
would  follow.17     The  decision  is  clearly  right;  it  is  mainly  interesting 

"Monmouth  etc.  Fire  Ins.  Co.  v.  Hutchinson  etc.  R.  R.  (1870)  21  N.  J. 
Eq.   107. 

,2Platt  v.  Richmond  etc.  R.  R.  (1888)  108  N.  Y.  358,  15  N.  E.  393; 
Rintoul  v.  New  York  Cent.  R.  R.  (C.  C.  1883)  17  Fed.  905;  Phoenix  Ins. 
Co.  v.  Erie  etc.  Transp.  Co.  (1886)    117  U.  S.  312,  6  Sup.  Ct.  750. 

"See  note  12,  supra;  cf.  Wilson  v.  Dawson   (1876)   52  Ind.  513. 

"Such  a  clause  is  valid,  not  unfair  to  the  shipper  or  insurer,  nor  an 
attempt  by  the  carrier  to  absolve  himself  from  liability  for  his  negligence. 
Phoenix  Ins.  Co.  v.  Erie  etc.  Transp.  Co.,  supra.  If,  however,  an  insurer 
were  merely  a  guarantor  (see  note  7,  supra)  such  a  clause  would  avoid 
the   policy,   because   the   release   of   the   principal   discharges   the   surety. 

lsIn  the  absence  of  further  provisions,  the  violation  of  such  a  clause 
in  the  policy  leaves  the  shipper  without  recourse  against  the  underwriter. 
Carstairs  v.   Mechanics'   etc.   Ins.  Co.    (C.  C.   1883)    18  Fed.  473. 

"In  Roos  v.  Philadelphia  etc.  R.  R.  (1901)  199  Pa.  378,  49  Atl.  344, 
the  court  allowed  the  jury  to  find  that  the  alleged  "loan"  was  an  adjust- 
ment. That  case  is  criticised  in  Pennsylvania  R.  R.  v.  Burr  (2  C.  C.  A. 
1904)  130  Fed.  847.  Other  decisions  in  accord  with  the  principal  case 
are  Bradley  v.  Lehigh  Valley  R.  R.  (2  C.  C.  A.  1907)  153  Fed.  350;  Kalle 
&  Co.  v.  Morton  (1913)  156  App.  Div.  522,  141  N.  Y.  Supp.  374,  aff'd. 
216  N.  Y.  655,  110  N.  E.  1043. 

17Inman  v.  South  Carolina  Ry.  (1889)  129  U.  S.  128,  9  Sup.  Ct.  249; 
on  the  ground  that  the  policy  of  insurance  having  become  void,  the  insur- 
ance company  could  make  a  conditional  payment.     See  Kalle  &  Co.  v.  Mor- 
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as  one  of  those  cases  where  a  court  feels  it  necessary  to  abet  legal 
peculiarities  in  order  to  accomplish  what  it  considers  substantial 
justice. 

Effect  of  Charter  on  Limitation  of  Shipowner's  Liability. — 
According-  to  the  civil  law,  the  owners  of  a  ship  were  responsible  and 
liable  for  all  the  obligations  of  the  master,  whether  arising  ex  contractu 
or  ex  delicto,  without  limitation,  and  the  common  law  follows  the  civil 
law  in  this  respect.1  But  according  to  the  general  maritime  law, 
originating  in  the  maritime  usages  in  the  Middle  Ages,  particularly  in 
the  Mediterranean,  this  liability  was  limited  to  the  value  of  the  vessel, 
and  the  owner  might  escape  it  by  abandoning  his  ship  or  his  interest 
in  favor  of  the  creditor  or  party  injured.2  But  while  this  is  the  gen- 
eral maritime  law,  it  is  only  so  far  operative  in  any  country  as  it  has 
been  adopted  by  the  laws  and  usages  of  that  country.3  In  the  United 
States,  Congress  has  passed  acts  adopting  a  rule  practically  the  same 
as  the  general  marine  law  to  encourage  shipping  and  the  investment 
of  capital  in  that  business,  so  that  in  the  courts  of  this  country  a  ship- 
owner may  proceed  to  limit  his  liability  for  loss  or  damage  incurred 
without  his  privity  or  knowledge  to  the  value  of  his  interest  in  the 
vessel  and  her  freight  then  pending.4 

Though  statutes  passed  in  Massachusetts  and  Maine  in  1818  and 
1821  and  the  first  Act  of  Congress  in  1S51  limited  the  liability  of  ship- 
owners to  some  extent,  the  present  system  cannot  be  said  to  have  been 

ton,  supra.  Since  the  liability  of  a  carrier  is  independent  of  negligence, 
there  seems  even  less  reason  for  applying  the  doctrine  of  subrogation 
than  in  the  other  cases  we  have  considered.  See  Home  Ins.  Co.  v.  Atchi- 
son etc.  R.  R.   (1893)    19  Colo.  46,  55,  34  Pac.  281. 

'See  The  Rebecca  (U.  S.  D.  C.  1831)  1  Ware  *188;  Levinson  v.  Oceanic 
Steam  Nav.  Co.  (C.  C.  1876)  15  Fed.  Cas.  No.  8292,  noted  in  17  Alb.  L.  J. 
285. 

2Consolato  del  Mare,  c.  33;  Ordonnance  de  la  Marine  of  Louis  XIV, 
Rk.  4.  Tit.  4,  Art.  4;  Grotius.  De  Jure  Pace  et  Belli,  Rk.  2.  c.  11,  §  13; 
Maritime  Code  of  Charles  II  (Sweden)  part  1,  c.  16;  Emerigon,  Contrats 
a  la  Grosse,  c.  4,  §  11. 

•The  Scotland  (1881)  105  V.  S  24,  28.  Some  of  the  principles  have 
been  adopted  and  extended  in  England  in  7  Geo,  II.  c.  IS  (1734);  26  Geo. 
Ill,  c.  86  (1786)  ;  53  Geo,  III.  c.  159  (1813)  :  17  and  18  Vict.  c.  104  (1854); 
24  and  25  Vict  c.  10  (1862);  57  and  58  Vict.  c.  m>  (1894). 

'Act  of  March  3rd.  1851,  C  46,  and  Act  of  lune  26th,  1884,  c.  121,  to  be 
found  in  U.  S.  Comp.  Stat  (1913)  §§  8021-8028;  see  (>  Columbia  Law  Rev. 
77.  The  rules  of  England  and  the  United  States  are  often  very  different, 
because  England  has  not  adopted  the  marine  law  in  full.  Thus  the  Eng- 
lish courts  have  held  thai  in  case  of  a  collision  the  owner's  liability  is 
limited  to  the  value  of  the  ship  and  the  freight  pending  immediately  before 
the  collision,  Brown  v.  Wilkinson  (1846)  15  M.  &  W.  *391,  while  the 
American  rule  is  that  the  limit  is  the  value  of  the  vessel  after  the  accident 
and  at  the  end  of  the  voyage.  Norwich  Co.  v.  Wright  (1871)  80  U.  S. 
ln4.  Where  the  hip  is  lost  a(  sea,  the  voyage  is  terminated  for  the  pur- 
of  fixing  the  owner's  liability  when  the  ship  has  sunk  and  is  lying  at 
the  bottom  of  the  sea.  Her  value  al  thai  time  is  the  limit  of  the  owner's 
liability,  and  no  freight  except  what  is  earned  is  to  be  estimated  in  fixing 
the  amount  of  his  liability.  The  City  of  Norwich  (1886)  118  U.  S.  468, 
492,  6  Sup.  Ct.  1150. 
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fairly  started  in  this  country  till  the  decision  of  the  Supreme  Court 
in  1871  holding  that  the  statute  was  applicable  to  cases  of  collision, 
and  indicating  the  proper  course  of  procedure.5  Now  the  right 
extends  to  all  claims  for  damage  occurring  without  the  privity  or  knowl- 
edge of  the  owner  when  they  arise  ex  delicto,  whether  through  some 
positive  act  of  misfeasance  or  through  neglect,  where  privity  cannot 
be  imputed  to  the  owner.0  Moreover,  the  right  to  limit  liability  is  not 
waived  by  the  owner's  contesting  the  suit  or  libel,  but  he  may  wait  and 
institute  proceedings  for  limitation  as  against  the  decree  after  recovery 
by  the  libelant.7 

The  question  whether  under  the  statute  a  shipowner  may  ever  limit 
his  liability  for  loss  or  injuries  caused  by  the  unseaworthiness  of  the 
vessel,  where  there  is  a  charter,  has  never  been  decided  by  the  Supreme 
Court,  but  in  The  Julia  Luckenbach  (2  C.  C.  A.  1916)  235  Fed.  388, 
where  there  was  a  charter  containing  the  usual  clauses  stipulating  deliv- 
ery and  maintenance  of  the  vessel  in  a  seaworthy  condition  during  the 
charter  term,  it  was  held  that  the  owner  could  not  limit  his  liability 
for  a  loss  occurring  during  such  term  due  to  her  unseaworthiness. 
The  ground  of  the  decision  was  that  the  owner  could  not  limit  hi9 
liability  against  his  express  personal  contract  in  the  charter.  It  is  the 
rule  that  the  limited  liability  statutes  in  this  country  do  not  apply  to 
cases  of  breach  of  an  express  personal  contract  by  the  owner.8  Every 
charter  or  agreement,  oral  or  written,  for  the  hire  of  a  ship  contains  a 
so-called  implied  warranty  that  the  ship  shall  be  seaworthy  and  fit  for 
the  purpose  chartered  for.  This  is  a  duty  imposed  by  law,  and  a  breach 
of  that  implied  warranty  is  a  tort  or  breach  of  duty  rather  than  a 
breach  of  a  personal  undertaking,  so  that,  where  it  occurs  without  the 
privity  of  the  owner  and  cannot  be  imputed  to  him  through  his  own 
negligence,  he  should  be  allowed  to  limit  his  liability  under  the 
statute.9     However,  where,  as  in   The  Maria  Luckenbach,  supra,  the 

'Benedict,  Admiralty,  §  518 ;  in  that  case,  Norwich  v.  Wright,  supra,  the 
right  was  held  to  extend  to  all  claims  for  damage  to  goods  on  board  and 
damage  to  the  other  vessels  and  their  cargoes  by  collision. 

"U.  S.  Comp.  Stat.  (1913)  §§  8021-8028.  Thus  cases  of  loss  bv  fire, 
Providence  &  N.  Y.  S.  S.  Co.  v.  Hill  Mfg.  Co.  (1883)  109  U.  S.  587,  3  Sup. 
Ct.  379,  or  personal  injury  and  death,  fall  within  the  statute,  Butler  v. 
Boston  etc.  S.  S.  Co.  (1889)  130  U.  S.  527,  9  Sup.  Ct.  612,  whether  the 
person  or  thing  damaged  by  the  vessel  was  on  water  or  land ;  and  even 
claims  for  salvage  are  included.  The  San  Pedro  (1912)  223  U.  S.  365,  32 
Sup.  Ct.  275. 

7Monongahela  Riv.  Consol.  Coal  &  Coke  Co.  v.  Hurst  (6  C.  C.  A.  1912) 
200  Fed.  711.  The  insurance  on  the  vessel  is  no  part  of  the  owner's  interest 
in  the  ship  or  freight  within  the  meaning  of  the  law,  and  does  not  enter 
into  the  amount  for  which  the  owner  is  held  liable.  The  City  of  Norwich, 
supra. 

•Great  Lakes  Tow.  Co.  v.  Mills  Trans.  Co.  (6  C.  C.  A.  1907)  155  Fed.  11. 

"'Neither  can  the  proposition  of  the  appellant  be  maintained,  that  the 
statute  does  not  apply,  because  there  was  in  this  case  a  personal  contract 
on  the  part  of  the  owners,  either  express  or  in  the  form  of  an  implied 
warranty,  that  the  vessel  was  seaworthy.  In  nearly  all  the  instances  which 
the  statute  expressly  enumerates  as  those  to  which  the  limitation  of  lia- 
bility applies,  there  is  necessarily  an  implied  warranty,  and  frequently  an 
express  agreement  in  the  form  of  a  bill  of  lading;  so  that,  if  the  conten- 
tion of  the  complainant  is  correct,  the  wings  of  the  statute  would  be  effect- 
ually clipped.     That  there  may  be  certain  contracts,  relating  not  so  much 
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owner  expressly  contracts  in  the  charter  or  elsewhere  that  the  vessel 
shall  in  fact  be  seaworthy,  he  may  well  be  held  absolutely  liable  for 
breach  of  this  express  warranty,  which  is  really  a  personal  contract.10 

to  the  navigation  of  the  ship  as  to  fitting  her  for  sea,  by  which  the  owners 
charge  personally  their  own  credit,  and  which  do  not  come  within  the 
statute,  may  be  well  contended,  without  at  all  touching  the  principles  here 
involved."  Quinlan  v.  Pew  (ICC.  A.  1893)  56  Fed.  Ill,  119.  See  the 
opinion  of  Ward,  J,  in  The  Loyal  (2  C.  C.  A.  1913)  2U4  Fed.  930;  but  see 
contra,  the  opinion  of  Noyes,  J.,  in  the  same  case. 

10Benner  Line  v.  Pendleton  (2  C.  C  A.  1914)  217  Fed.  497. 


RECENT   DECISIONS. 

Denton  D.  Robinson,  Editor-in-Charge. 
Edward  I.  Devlin,  Jr.,  Associate  Editor. 

Admiralty — Limitation  of  Shipowner's  Liability — Charter. — A 
vessel  was  let  out  by  her  owners  under  a  time  charter  containing  the 
usual  clauses  stipulating  delivery  and  maintenance  of  the  vessel  in 
a  seaworthy  condition  during  the  charter  term.  It  was  held  that  the 
owners  could  not  limit  their  liability  under  the  Acts  of  Congress  of 
March  3,  1851,  c.  46  and  June  26,  1884,  c.  121,  for  a  loss  occurring 
during  such  term  due  to  her  unseaworthiness,  even  though  it  occurred 
without  their  "privity  or  knowledge".  The  ground  of  the  decision 
was  that  the  owners  could  not  limit  their  liability  against  their  express 
personal  contract  in  the  charter.  The  Julia  Luckenbach  (2  C.  C.  A. 
1916)  235  Fed.  388.     See  Notes,  p.  56. 

Army  and  Navy — Enlistment  of  Minor — Right  of  Parents  to  Dis- 
CHARGE. — This  was  an  application  for  a  writ  of  habeas  corpus  for 
release  from  military  custody  of  petitioner's  minor  son  who  without 
their  consent  had  enlisted  in  the  National  Guard.  The  minor  was 
arrested  for  mis-stating  his  age  on  enlistment,  but  no  charges  were 
made.  Held,  the  minor  should  be  released,  as  jurisdiction  of  the  court- 
martial  had  not  so  attached  as  to  deprive  the  civil  court  of  jurisdiction. 
Ex  parte  Avery  (D.  C.  E.  D.  N.  C.  1916)  235  Fed.  248. 

An  enlistment  effects  a  change  of  status,  In  re  Grimley  (1890) 
137  U.  S.  147,  and  is  not,  like  an  ordinary  contract,  voidable  by  an 
infant.  In  re  Morrissey  (1890)  137  U.  S.  157.  At  common  law  the 
enlistment  of  an  infant  was  not  voidable  either  by  the  infant  or  by 
his  parents  or  guardian.  United  States  v.  Blakeney  (1847)  44  Va. 
405;  see  In  re  Morrissey,  supra.  To-day,  by  statute,  a  minor  between 
the  ages  of  eighteen  and  twenty-one  may  enlist  only  with  the  written 
consent  of  parent  or  guardian,  if  there  be  such,  whether  the  enlistment 
be  in  the  regular  army,  U.  S.  Rev.  Stat.  §  1117,  or  in  the  National 
Guard,  3  Pell's  Revisal,  §  4895;  Act,  June  3rd,  1916,  §  69.  Under 
such  provision  it  was  originally  held  that  the  enlistment  of  a  minor 
without  such  consent  was  illegal  and  void,  In  re  Chapman  (C.  C. 
1889)  37  Fed.  327,  but  the  general  rule  now  is  that  such  an  enlistment 
is  valid  as  to  the  minor  but  voidable  at  the  instance  of  his  parent  or 
guardian.  In  re  Morrissey,  supra;  Solomon  v.  Davenport  (4  C.  C.  A. 
1898)  87  Fed.  318.  But  an  enlisted  minor,  being  de  jure  a  soldier, 
In  re  Morrissey,  supra,  is  amenable  to  military  jurisdiction  for  military 
offenses,  and  his  parents  are  not  entitled  to  his  discharge  on  habeas 
corpus  when  once  military  jurisdiction  has  attached.  Ex  parte  Dunakin 
(D.  C.  1913)  202  Fed.  290;  In  re  Miller  (5  C.  C.  A.  1902)  114  Fed. 
838;  contra,  In  re  Baker  (C.  C.  1885)  23  Fed.  30.  And  if  a  military 
arrest  has  been  made  before  the  petition  for  habeas  corpus  is  filed, 
military  jurisdiction  has  attached  though  formal  charges  are  not  made 
until  after  the  filing  of  the  petition.  In  re  Lessard  (C.  C.  1905)  134 
Fed.  305;  In  re  Carver  (C.  C.  1906)  142  Fed.  623;  United  States  v. 
Reaves  (5  C.  C.  A.  1903)  126  Fed.  127.  The  principal  case,  therefore, 
seems  illogical,  as  well  «s  contrary  to  authority,  in  granting  the  minor's 
release. 
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Carriers — Libel — Liability  fob  Notice  of  Consignment  of  [ntoxi- 
cating  Liquor. — A  carrier  received  an  interstate  consignment  of 
liquor  addressed  to  the  plaintiff,  and  mailed  a  notice  by  post  card  of 

its  arrival,  although  the  agent  Bending  the  notice  knew  that  the  g Is 

not  ordered  by  the  plaintiff.  An  order  of  the  Railroad  <  !om- 
mission  of  Georgia  requires  such  notice  to  the  consignee  and  provides 
a  penalty  for  failure  to  give  it  inuring  to  the  benefit  of  the  eon-  ■. 
Held,  an  action  of  libel  against  the  carrier  would  not  lie.  Knight  v. 
.<  8.  W.  &  (,.  Ry.  (Ga.  L916)  90  S.  E.  SI. 
The  carrier  must,  at  its  peril,  make  delivery  to  the  person  desig- 
nated by  the  consignor,  Pacific  Exp.  Co.  v.  8hean  r  I  L896)  L60  111.  215, 
43  N.  E.  816,  unless  it  has  been  misled  by  the  latter.  Lake  Shore 
i  tc.  By.  v.  Hodapp  (1876)  83  Pa.  22.  But  where  the  carrier  has 
actual  notice  of  the  error  in  directing,  delivery  to  the  proper  consignee 
is  required.  Mahon  v.  lilnlcr  (W>>)  125  Mass.  477.  Furthermore, 
the  Criminal  Code  §  238,  (U.  S.  1909)  35  Stat.  1136,  prohibits  delivery 
of  intoxicating  liquor  to  a  consignee  known  to  the  carrier  to  be 
fictitious.  And  the  knowledge  of  the  agent  whose  duty  it  is  to  send 
the  notice  i-  the  knowledge  of  the  carrier.  -1  Mechem,  Agency  (2nd 
ed.)  §  1803.  Statutes  should  not  he  literally  construed  when  such 
construction  results  in  an  absurdity.  Ryegate  v.  Wardsboro  (1S58) 
30  Vt.  746;  -1  Lewis'  Sutherland  Statutory  Construction  ?j  366.  It 
would  seem  that  the  commission's  order  should  be  construed  as 
intending  to  require  notice  to  the  person  who.  in  the  knowledge  of 
the  carrier,  is  entitled  to  the  goods.  A  contrary  construction  would 
lead  to  the  absurd  result  that  one  to  whom  delivery  is  neither  author- 
ized nor  lawful,  could  recover  the  statutory  penalty  for  not  notifying 
him  <>f  the  arrival.  In  the  instant  case,  however,  a-  there  i-  no  allega- 
tion that  the  carrier  knew  that  the  plaintiff  was  not  actually  intended 
by  the  shipper  to  receive  the  goods,  the  carrier  was  merely  performing 
it-  duty  in  notifying  the  consignee  of  the  arrival  of  the  shipment, 
this  statement  i-  true,  even  if  defamatory,  it  is  non-actionable. 
Odgers,  Libel  .V-  Slander  (5th  ed.)  181. 

Carriers  Supplementary  Eauling  in  Shipper  no  Part  of  Trans- 
portation. In  answer  to  a  suit  for  freighl  charges  defendant  counter- 
claimed  a  - u 1 1 i  under  an  agreement  between  itself  and  plaintiff, 
whereby  the  former,  in  consideration  of  it-  switching  and  moving 
caw  within  it-  plant  yard-,  was  to  be  compensated  by  deduction  from 
the  fixed  freighl  rate-.  Held,  the  agreement  was  invalid  a-  operating 
in  effect  a-  an  unlawful  rebate.  New  York  Cent.  A-  II.  R.  R.  R.  \. 
General  El.  Co.  I  L916)  219  N.  V.  227. 

Section  I  of  the  .\.-t  to  Regulate  Commerce.  j\  Stat.  379,  ::i  Stat. 
584,  36  Stat.  60,  ■•<>  Stat.  539,  specifically  include-  "delivery"  within 
the  term   "transportation".     What    constitutes   proper  delivery   by   a 

common    carrier    mu-t    he    judged    in    the    lighl    of    custom    and    reason. 

Mitchell  Coal  Co.  y.  Penna.  R.  //.  (1918)  230  I".  S.  -'17.  263,  83  Sup. 

<'t.   918.      The  carrier  was  at   one  time  expected   to   make  ;i   delivery   at 

the  consignee's  home  or  place  of  business.  See  Fenner  \.  Buffalo 
A-  State  /■'.  A'.  '  L871  I  ll  X.  Y.  505,  Mo.  At  present,  where  no  private 
siding  exists  all  that  can  he  demanded  i-  delivery  to  a  freighl  house 
or  terminal.  See  Vincent  v.  Chicago  a-  .1.  /.'.  R.  (1868)  49  111.  ■••.:'.. 
;;:(;  Loeb  v.  Wabash  /.'.  B.  (Mo.  ApP.  L904)  85  S.  W.  L18.  Where 
sidings  exisl  reasonable  delivery  may  involve  trilling  departures  from 
the  route,  and   industrial   -pur-   within   the  carrier'-  switching  limit-. 
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are  to  be  regarded  for  many  purposes  as  an  extension  of  terminals. 
Los  Angeles  Switching  Case  (1914)  234  U.  S.  294,  34  Sup.  Ct.  814. 
It  seems  reasonable  to  bold  that  one  placement  of  a  car  upon  an 
industry  track  is  full  performance  of  the  duty  to  deliver.  See  Car 
Spotting  Charges  (1915)  34  I.  C.  C.  E.  608.  Further  movements, 
not  constituting  a  part  of  transportation,  are  not  "services"  for  the 
performance  of  which,  under  §  15  of  the  Act  to  Regulate  Commerce, 
supra,  the  shipper  may  receive  compensation  from  the  carrier,  but 
are  purely  plant  facilities,  compensation  for  which  would  constitute 
an  unlawful  rebate.  Second  Industrial  R.  R.  Case  (1915)  34  I.  C.  C. 
E.  596.  601;  Crane  Iron  Works  v.  United  States  (1912)  209  Fed. 
238,  242;  Chicago  &  A.  R.  R.  v.  United  States  (1907)  156  Fed.  558; 
General  El.  Co.  v.  New  York  Cent.  &  H.  R.  R.  R.  (1908)  14  I.  C.  C. 
E.  237;  Solray  Process  Co.  v.  Delaware  L.  &  W.  R.  R.  (1908)  14 
I.  C.  C.  E.  246. 

Chattel  Mortgages — Sale  of  Property  as  Creation  of  Trust — 
Garnishment  of  Trust  Funds. — Mortgagees  under  various  chattel 
mortgages  agreed  that  the  mortgagor  might  sell  the  mortgaged  chattels 
provided  that  a  third  party  collect  the  proceeds  and  apply  them  to  the 
mortgage  debts.  A  judgment  creditor  of  the  mortgagor  garnished  the 
funds  in  the  hands  of  the  third  party.  Held,  the  garnishee  held  under 
a  trust  which  was  superior  to  the  garnishment.  Minneapolis  Threshing 
Machine  Co.  v.  Calhoun  (S.  D.  1916)  159  X.  TV.  127. 

The  consent  of  the  mortgagee  that  the  mortgagor  sell  the  property 
amounts  to  a  waiver  of  the  lien  on  the  property;  Pratt  v.  Maynard 
(1874)  116  Mass.  388;  and  an  agreement  that  the  mortgagor  collect 
the  proceeds  and  apply  them  to  the  mortgage  debt  gives  a  mortgagee 
no  lien  on  the  funds  in  the  hands  of  the  purchaser  or  the  mortgagor. 
Maier  v.  Freeman  (1896)  112  Cal.  8.  44  Pac.  357;  White  Mountain 
Bank  v.  West  (1858)  46  Me.  15;  Smith  v.  Clark  (1897)  100  Iowa  605, 
69  N.  TV.  1011.  But  where  the  agreement  is  that  the  purchase  price 
be  paid  to  the  mortgagee  there  is  a  novation  or  an  equitable  assignment, 
depending  on  whether  or  not  the  purchaser  is  a  party  to  the  agreement. 
Mclntyre  v.  Hauser  (1900)  131  Cal.  11,  63  Pac.  69.  Where  a  third 
party  is  to  collect  and  apply  the  proceeds  there  is  some  authority  to 
the  effect  that  a  trust  is  thereby  created.  Hoyt  v.  Clemans  (1914)  167 
Iowa  330,  149  N.  TV.  442.  It  would  seem  proper  for  the  courts  to  find 
that  a  trust  has  been  created  in  those  cases  where  the  agreement 
between  the  parties  may  fairly  be  said  to  contemplate  a  trust  relation- 
ship. See  In  re  Maxwell  (1891)  83  Iowa  590,  50  K  TV.  56.  The  mort- 
gagor has,  therefore,  no  control  over  the  proceeds  except  to  enforce 
the  trust  in  equity.  Hoyt  v.  Clemans,  supra.  Since  the  mortgagor 
has  no  legal  rights  in  the  property,  at  least  until  a  surplus  has  been 
ascertained,  the  creditor  can  acquire  nothing  by  the  garnishment. 
Coffield's  Ex'rs.  v.  Collins  (1844)  26  N.  C.  486.  Garnishment,  how- 
ever, is  the  proper  procedure  for  the  purpose  of  holding  the  surplus 
after  the  specific  objects  of  the  trust  have  been  performed.  McLaughlin 
v.  Swann  (1855)  59  U.  S.  217. 

Cloud  on  Title — Conveyance  by  Infant  Trustee. — The  plaintiff  paid 
the  consideration  for  a  conveyance  of  land  to  the  defendants,  who 
were  infants,  on  their  parol  agreement  to  reconvey  to  the  plaintiff. 
The  defendants  accordingly  deeded  the  land  to  the  plaintiff,  who,  on 
alleging  that  this  deed  was  voidable,  was  granted  a  decree  for  a  com- 
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missioner's  deed  to  perfect  her  title.  Clary  v.  Spain  (Va.  L916)  S9 
S.  E.  130. 

The  only  cloud  on  title  which  equity  will  relieve  is  some  instru- 
ment or  other  writing  which  casts  doubt  upon  the  validity  of  the  title 
2  Pomeroy,  Equitable  Remedies.  §  7l'4  ;  see  Rig  don  v.  Skirls  (1889) 
1_'7  111.  411,  19  N.  E.  G98.  A  threatened  cloud  will  be  enjoined  only 
when  the  danger  is  imminent.  2  Pomeroy,  <>p.  cit.  $  726;  Sanders  v. 
Village  of  Yonkrrs  il^T.M  •'•:;  X.  V.  489.  In  the  principal  case  no 
true  cloud  on  title  existed  <>r  was  imminent,  nor  was  a  conveyance  to 
the  plaintiff  a  proper  remedy  to  perfect  title  unless  to  enforce  some 
contract  or  trust  relation  which  existed  between  the  parties.  Reed 
v.  Reber  (1871)  62  111.  240.  But  where  one  takes  title,  the  considera- 
tion being  paid  by  another,  lie  holds  as  trustee,  1  Reeves,  Real  Prop. 
§  353;  Binion  v.  Stone  W>-'>)  Freem.  Ch.  *169,  and  although  in  gen- 
eral equity  will  not  enjoin  an  infant  from  disaffirming  his  deed, 
Braunrr  v.  Franklin  I  Bid.  L846)  1  Gill.  4»!:;:  Jenkins  v.  Jenkins  (1861) 
12  Iowa  195,  an  infant  trustee  will  not  be  permitted  to  disaffirm  a 
deed  given  in  execution  of  the  trust.  Prouley  v.  Edgar  I  1858)  <i  Iowa 
*353;  Nordholt  v.  Nordholi  (1891)  ^7  Cal.  552,  20  Pac.  599;  Elliott 
v.  Horn  I  L846)  l"  Ala.  348.  In  the  absence  of  a  statute  equity  could 
not  force  an  infant  trustee  to  convey  until  he  became  of  age.  Goodwyn 
v.  Lister  (1735)  3  1'.  Wms.  *387;  see  Z<>u<h  v.  1'nrsons  <  L765)  :;  Burr. 
1794,  but  in  any  case  where  it  is  proper  to  execute  a  deed  and  the  party 
is  incapable  or  refuses  to  do  so,  statutes  now  generally  authorize  the 
court  to  pa--  the  Legal  title  by  decree  or  by  a  commissioner's  deed. 
1  Pomeroy.  op.  cit.  $  13;  see  Hurt  v.  Jones  (1881)  75  Va.  oil:  Va. 
Code  (1904)  §  3418.  Under  such  a  statute,  it  i-  proper  to  order  the 
infant  trustee  to  convey,  see  Zouch  v.  Parsons,  supra,  or  title  can  be 
dive-ted  from  the  infant  trustee  and  ve-ted  in  the  proper  grantee. 
Livingston  v.  Livingston  (  X.  V.  L817)  2  Johns.  Ch.  537. 

Debt     Payment    Applicatkm     Right    to    Direct. — A    contractor   to 

build  a  railway  station,  having  given  bond  to  pay  all  materialmen. 
Sublel  part  of  bis  work,  and  although  be  paid  the  sub-cent  ractor  in  full 
a-  the  work  progressed,  DOtifying  the  plaintiff,  the  materialman  of 
■tlie  latter,  of  the  payments,  the  sub-contractor  in  making  payments 
with    funds    including    those    so    received,    directed    their    application 

to  other  ace. Mint-  between  himself  and  the  plaintiff,  thus  failing  to 
pay  the  plaintiff  for  material-  used  in  the  railway  station.  In  an 
action  on  the  bond,  held,  the  sub-contractor's  direction  to  apply  pay- 
ment- wa-  binding  and  the  defendanl  i-  liable.  Crane  Co.  \.  Wichita 
Union  Term.  By.  (  Kan.  L916)   158  Pac.  :■'.». 

When  a  creditor   hold-   in,, re   than  one  claim   against    hi-   debtor,   the 

latter  on  making  a  payment  ha-  tin-  primary  right  to  direct  upon 
which  debt  it  -hall  he  credited,  <'<trs<,,\  v.  Cook  County  Liquor  Co. 
(1913)  87  Okla.  !-'.  L80  Pac.  308,  bul  if  the  debtor  make-  ,,o  appli- 
cation, the  righl  to  apply  it  accrue-  to  tl reditor.     Benson  v.  Rein- 

shagen  (1909)  7:.  \.  .1.  Eq.  858,  72  Atl.  954.  If  neither  party  applies 
the  payment  the  court  will  make  Buch  application  a-  justice  and 
equity  require,  Van  Sciever  \.  King  (1913)  I7<;  Mich.  605,  L42  X.  \V. 
1069,  giving  preference  to  the  debt  for  which  the  security  is  most 
precarious,  Field  v.  Holland  (1810)  l"  !'.  S.  S,  27;  Stom  \.  Rich 
I  1912)  L60  X.  <'.  161,  7.".  s.  E.  L077;  see  Porter  v.  Watkins  (Ala.  L916) 
71  86.  687,  excepl  in  a  few  states  where  the  contrary  civil  law  rule 
has   been   adopted.      La.   0.   C.    L888,   g   2162;    McLaughlin    v.    Green 
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(1873)  4S  Miss.  175.  A  third  person  secondarily  liable  cannot,  in 
general,  compel  a  different  application  of  a  payment  than  that  made 
by  the  debtor  or  creditor,  Wyandott  Coal  etc.  Co.  v.  Wyandott  Far- 
ing etc.  Co.  (1916)  97  Kan.  203,  154  Pac.  1012;  Crane  Co.  v.  U.  8. 
Fidelity  etc.  Co.  (1913)  74  Wash.  91,  132  Pac.  872,  and  this  rule  still 
applies  where  the  surety  for  a  contractor  guarantees  payment  for 
materials  furnished,  and  the  proceeds  of  the  latter's  undertaking  are 
not  applied  to  the  discharge  of  the  debt  guaranteed.  People  v.  Powers 
(1896)  108  Mich.  339,  66  X.  W.  215;  Chicago  Lumber  Co.  v.  Douglas 
(1915)  89  Kan.  308,  131  Pac.  563;  contra,  Crane  Co.  v.  Pacific  etc.  Co. 
(1904)  36  Wash.  95,  78  Pac.  460.  This  is  on  the  ground  that  the 
guaranty  is  not  conditional  upon  the  debtor's  making  a  particular 
use  of  his  earnings,  which  are  his  absolute  property,  and  it  seems 
that  the  same  reasoning  fully  justifies  the  decision  in  the  principal 
case. 

Easements — Written  Kemonstrance  Sufficient  Evidence  of  Non- 
Acquiescence. — To  an  action  of  trespass  quare  clausum  fregit,  the 
defendant  pleaded  a  prescriptive  right  of  way  over  the  plaintiff's 
close.  Held,  a  letter  written  by  the  plaintiff  to  the  defendant  denying 
the  latter's  right  while  it  was  still  inchoate  and  forbidding  its  future 
use  was  sufficient  evidence  of  non-acquiescence  to  prevent  the  right 
from  accruing.     Dartnell  v.  Bidwell  (Me.  1916)  98  Atl.  743. 

The  modern  doctrine  of  easements  by  prescription  is  based  on  the 
fiction  of  a  lost  grant,  aided  by  an  analogy  in  equity  to  the  statutory 
bar  to  re-entry  on  land  after  twenty  years  of  adverse  possession.  Gale-, 
Easements  (9th  ed.)  1S3  et  seq.  The  fiction  becomes  a  conclusive  pre- 
sumption, juris  et  de  jure,  when  all  the  essential  elements  of  the  enjoy- 
ments are  established,  but  if  any  one  of  these  is  disproved,  the  presump- 
tion is  rebutted.  Sargent  v.  Ballard  (1830)  26  Mass.  251;  Rollins  v. 
Blackden  (1914)  112  Me.  459,  92  Atl.  521.  Thanks  to  its  origin,  such 
a  prescriptive  right  can  accrue  only  if  the  easement  has  been  enjoyed 
for  the  required  length  of  time  ''under  a  claim  of  right,  with  the 
acquiescence  and  knowledge  of  the  owner".  Sargent  v.  Ballard,  supra; 
Parker  v.  Foote  (N.  Y.  1838)  19  Wend.  309.  Acquiescence  being  thus 
purely  a  question  of  fact,  it  would  seem  that  written  or  oral  remon- 
strance brought  to  the  knowledge  of  the  person  attempting  to  perfect 
an  inchoate  prescriptive  right  might  well  be  sufficient  evidence  of  non- 
acquiescence  to  prevent  it  from  ripening.  Powell  v.  Bagg  (1857)  74 
Mass.  441;  Chicago  etc.  Ry.  v.  Hoag  (1878)  90  111.  339;  Reed  v.  Garnett 
(1903)  101  Va.  47,  43  S.  E.  182;  Workman  v.  Curran  (1879)  89  Pa.  St. 
226.  Certainly  the  physical  opposition  insisted  upon  in  the  cases 
contra,  Lehigh  Valley  R.  R.  v.  McFarlan  (1881)  43  N.  J.  L.  605; 
Kimball  v.  Ladd  (1870)  42  Vt.  747  (distinguishable,  since  it  was  a 
case  of  negative  easement),  can  do  no  more  than  offer  evidence  of  non: 
acquiescence  on  the  part  of  the  owner  of  the  servient  tenement,  and 
would  seem  a  relic  of  the  days  when  each  man  had  to  defend  his  own 
rights  by  force  of  arms. 

Evidence — Pedigree — Statements  by  Deceased  About  His  Own  Age. — 
In  an  ejectment  suit  it  became  necessary  to  show  that  a  deceased 
person  was  a  minor  at  a  certain  time,  and,  as  such,  entitled  to  certain 
lands  which  plaintiff  claimed  by  descent.  Held,  the  deceased's  declara1 
tions  were  admissible  to  show  his  age.  Landers  v.  Hayes  (Ala.  1916) 
72  So.  106. 
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Since  the  case  of  Goodrighi  v.  Moss  (1777)  2  Cowp,  591,  pedigree 
evidence  has  been  admitted,  under  certain  conditions,  as  an  exception 
to  the  rule  against  hearsay.  4  Chamberlayne,  Evidence,  $  2911;  2 
Columbia  Law  Rev.  17<i.  The  exception,  as  originally  laid  down,  and 
as  -til!  adhered  to  in  many  jurisdictions,  is  intended  to  apply  only 
where  family  history,  descent,  relationship,  or  some  matter  of  genealogy 
is  the  main  point  in  issue.  Eisenlord  v.  Clum  (1891)  126  X.  Y.  552, 
27  X.  !■:.  L024;  Haines  v.  G  L884)   L3  Q.  B.  D.  818;  see  People 

v.  Mayru  L897)  11s  Cal.  -".it;,  .mi  Pac.  654.  Uut  many  jurisdictions 
to-day  have  repudiated  the  idea  that  the  issue  must  be  one  of  strict 
genealogy,  2  Wigmore,  Evidence,  §  1503,  and  admit  hearsay  declara- 
tions, as  valid  pedigree  evidence  for  such  collateral  purposes  as  to  show 
age  in  a  contract  action  or  under  an  insurance  policy.  Surink  v.  French 
■  l--;;)  79  Tenn.  78;  Traveler's  Ins.  Co.  v.  II  nderson  Cotton  Mills 
>  L905)  120  Ky.  218,  B5  S.  W.  1090.  In  such  cases  the  courts  have  not 
made  any  distinction  on  the  ground  that  the  declarations  by  the 
deceased  declarant  were  made  in  reference  to  himself.  See  Svrink  v. 
French,  supra;  Traveler's  Ins.  Co.  v.  Henderson  Cotton  Mills,  supra. 
Logically,  it  would  seem  that  the  principal  case  was  eorrecl  in  admitting 
hearsay  to  prove  the  deceased's  age,  even  though  it  was  not  admitted 
for  genealogical  proof  but  was  used  only  to  establish  a  collateral  propo- 
sition, for  such  evidence  would  seem  as  valid  for  one  purpose  as  tor 
another.  I  Chamberlayne,  Evidence,  §  2922;  1  Greenleaf,  Evidence, 
(16th  ed.)  §  L14g.  But  the  efficacy  of  the  procedural  rule-  of  evidence 
depends  on  their  certainty,  and  if  the  courts  were  to  stop  to  discuss 
the  logic  of  the  rule-,  their  effectiveness  would  be  seriously  impaired. 
The  states  which  have  broken  down  the  ancienl  harrier-  of  hearsay 
were  influenced,  in  a  large  part,  by  an  error  in  the  first  edition  of 
Greenleaf,  Evidence,  s  104,  which,  though  corrected  in  the  second  edi- 
tion, was  cited  as  law  by  those  courts.  Thayer.  Cases  on  Evidence  (2nd 
ed.)  405,  n.  3;  1  Greenleaf,  Evidence  I  16th  ed.)  203,  n.  1.  Houlton  v. 
Manti  uffel  l  L892)  :.l  Minn.  l-."..  53  X.  \V.  .Ml ;  Svrink  v.  French,  supra. 

Evideno]     Seduction     Character  oi   Associates  of  Prosecutrix.    On 

a  trial   for  seduction,  held,  one  justice  dissenting,  that  evidence  of  the 
unchastity  of  a  girl  who  worked  with  the  prosecutrix  was  inadmissible, 
Bince  close  association  between  the  two  ^irls  was  not  shown.    Johnson 
tie  (Tex  (rim.  App..  1916)  L88  S.  W.  126. 

Since   .-eduction    i-    a    statutory    crime,    (lark.    Crim.    Law    (3rd   ed.) 

3;  May.  ('rime-  (3rd  ed. )  B  197,  the  rule-;  governing  presumptions 
and  admissibility  of  evidence  in  seduction  trial-  depend  largely  upon 
the  statute  in  each  jurisdiction.  Where  word-  Buch  a-  "chaste  char- 
acter" are  u-c.l.  the  main  i--ue  is  the  physical  cha-tity  of  the  prose- 
cutrix, Kenyon  v.  People  I  ls''>:;)  26  X.  V.  203,  and  evidence  of  reputa- 
tion i,  admissible,  if  at  all.  only  to  Impeach  or  corroborate  testimony 
of  particular  act-  ,,f  lewdness.  Statt  \.  Prizer  iis7s)  p.t  la.  531; 
8tate  v.  Meister  (1912)  60  Ore.  169,  L20  Pac,  W6.  The  rule  ie  other- 
wise   Where    the    -tatlltc    require-     tin-    |  HM  -«  C1I  t  f  i  \    to    1 f    "g    ■ .  . .  1     re|Mlte", 

Foley  \.  8tati  (1896)  59  X.  .1.  I.,  l.  35  Atl.  L05;  Bowers  \.  State 
<>h.  St.  542;  bul  cf.  8taU  v.  Patterson  n^:>)  88  Mo.  B8,  or 
where  it  i-  Bilenl  on  the  subject.  Jeter  \.  State  (1907)  52  I--.  Cr. 
L06  S  W.  871.  Generally,  in  criminal  cases,  evidence  of  the  char- 
acter of  third  persona  ie  inadmissible,  Walls  \.  State  (1890)  L25  lud. 
100,  26  X.  !•:.  157;  8tatt  v.  Staton  I  L894)  in  X.  <  \  813,  19  S.  E.  96, 
but  in  some  jurisdictions  evidence  of  the  character  of  the  prosecutrix's 
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associates  is  admitted  in  seduction  trials  to  show  the  reputation  of  the 
prosecutrix.  State  v.  Bige  (1900)  112  la.  433,  84  X.  W.  518;  Caviness 
v.  Stale  (1901)  42  Tex.  Cr.  420,  60  S.  W.  555.  While  in  clear  cases, 
the  jury  might  be  warranted  in  drawing  an  inference  as  to  the  reputa- 
tion of  the  prosecutrix  from  such  evidence,  still  its  admission  is  apt  to 
lead  to  grave  abuses,  and  should  be  strictly  limited.  Sufficiently  close 
association  was  not  shown  in  the  principal  case,  and  the  evidence  was, 
therefore,  justly  excluded. 

Foreign  Corporations — Statutory  Service — Cause  of  Action  Arising 
in  Another  Jurisdiction. — Under  a  statute  sanctioning  service  on 
freight  and  passenger  soliciting  agents,  the  defendant,  a  foreign  cor- 
poration, was  so  served  in  an  action  for  a  tort  arising  in  Colorado. 
Held,  the  statute  did  not  limit  the  validity  of  service  to  causes  arising 
within  the  state.  Rishmiller  v.  Denver  &  Rio  Grande  R.  R.  (Minn. 
1916)  159  K  W.  272. 

Although  at  common  law  a  corporation  could  be  served  only  through 
its  principal  officer  and  within  its  native  jurisdiction,  see  Reeves  v. 
Southern  Ry.  (1905)  121  Ga.  561,  49  S.  E.  674;  St.  Clair  v.  Cox  (1882) 
106  U.  S.  350,  354,  1  Sup.  Ct.  354,  it  is  now  generally  accepted  that 
a  state  may  establish  its  particular  modes  of  service.  Denver  etc.  R.  R. 
v.  Roller  (9  C.  C.  A.  1900)  100  Fed.  738;  New  York  etc.  R.  R.  v. 
Estill  (1893)  147  U.  S.  591,  607,  13  Sup.  Ct.  444;  see  Green  v.  Chicago, 
etc.  R.  R.  (1907)  205  U.  S.  530,  27  Sup.  Ct.  595.  If  these  are  reason- 
able and  fairly  certain  to  result  in  actual  notice,  Denver  etc.  R.  R.  v. 
Roller,  supra;  St.  Clair  v.  Cox,  supra,  a  foreign  corporation  by  trans- 
acting business  within  the  the  state  impliedly  submits  to  them.  Van 
Dresser  v.  Oregon  etc.  Co.  (C.  C.  1891)  48  Fed.  202;  Merchants'  Mfg. 
Co.  v.  Grand  Trunk  Ry.  (C.  C.  1882)  13  Fed.  358.  Some  courts,  how- 
ever, limit  the  validity  of  statutory  service  to  causes  arising  within  the 
particular  jurisdiction  because  a  contrary  holding  would  seriously 
harass  a  foreign  corporation.  Pullman  Co.  v.  Harrison  (1899)  122 
Ala.  149,  25  So.  697;  Olson  v.  Buffalo  etc.  Co.  (C.  C.  1904)  130  Fed. 
1017;  see  St.  Clair  v.  Cox,  supra.  The  United  States  Supreme  Court 
accepts  this  view  where  service  is  through  a  state  officer  arbitrarily 
selected  for  that  purpose,  but  refuses  to  decree  or  imply  any  extension 
of  the  doctrine  to  the  mode  of  service  considered  in  the  principal  case. 
Simon  v.  Southern  Ry.  (1915)  236  U.  S.  115,  35  Sup.  Ct.  255.  It  is 
manifest,  however,  that  to  allow  a  broader  rule  in  the  case  of  voluntary 
agents,  the  court  would  have  to  avail  itself  of  a  distinction  far  more 
technical  than  substantial.  The  basis  for  statutory  relief  is  the  hard- 
ship and  inconvenience  of  the  common  law  rule  to  injured  parties,  see 
Reeves  v.  Southern  Ry.,  supra;  St.  Clair  v.  Cox,  supra,  and  when  jur- 
isdiction has  once  been  sanctioned  by  statute,  the  test  therefor  is  not 
its  general  expediency,  but  whether  a  defendant  is  legally  found  and 
served  in  the  jurisdiction  where  the  cause  of  action  is  asserted.  Reeves 
v.  Southern  Ry.,  supra.  Hence,  it  would  seem  that  the  principal  case 
is  justified,  both  logically  and  by  the  spirit  of  the  statute,  in  repudiating 
the  limitation  set  by  the  other  courts. 

Husband  and  Wife — Right  of  Husband's  Subsequent  Creditor  to 
Wife's  Savings  From  Household  Allowance. — A  wife  saved  money 
partly  from  an  allowance  paid  her  unreservedly  by  her  husband  for 
running  the  house,  and  partly  from  moneys  given  by  her  father  for 
the  maintenance  of  his  minor  children.     On  ascertaining  the  existence 
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of  these  Bavings,  the  husband  agreed  to  hold  them  for  her,  and  they 
were  later  invested  in  real  property,  which  was  sold  under  a  levy  made 
by  one  of  the  husband's  creditors.     II Ad.  the  property  i-  do1  subject 

to  such  levy  since  the  purchase  money  was  earned  on  a  contract  be- 
the  parties.     Regal  Realty  &  Investment  Co.  v.  Gallagher  (Mo. 
L916)  188  S.  \V.  151. 

At  common  law  the  wife  was  obligated  to  render  household  services, 
Schouler,  Domestic  Relation?.  (5th  ed.)  S  4.".,  and  Married  Women's 
Acts  have  not  altered  this  obligation  so  as  t"  allow  the  wife  to  contract 
with  her  husband  for  these  services.  Blaechinska  v.  Howard  Mission 
(1892)  130  X.  V.  497,  29  X.  E.  755.  Consequently,  it  would  seem,  in 
the  absence  of  evidence  showing  gift  or  trust,  that  the  savings  from 
household  funds  do  not  become  the  wife's  separate  property  but  belong 
to  the  husband.  Bresnihan  v.  Sheehan  I  1878)  125  Mass.  11;  Aaronson 
v.  McCauley  (1892)  19  X.  Y.  Supp.  690;  see  discussion  in  Fretz  v. 
Roth  (1905)  68  N.  J.  Eq.  516.  59  Atl.  676,  (later  overruled);  contra, 
Ford  Lumber  Co.  v.  Curd  (1912)  150  Ky.  7:;-.  150  S.  W.  991,  the 
wife  holding  merely  as  bis  agent  or  fiduciary.  Aaronson  v.  McCa 
supra.  A  gift,  however,  is  possible,  Carpenter  v.  Franklin  (1890)  s'.» 
Tenn.  142,  11  S.  \V.  484;  Beck  v.  Beck  (1911)  78  X".  J.  Eq.  544,  80 
Atl.  550,  alt hough  mere  possession  by  the  wife  is  insufficient  to  establish 
the  requisite  element-.  Mrp,  rmott's  Appeal  (1884  I  106  Pa.  358.  Such 
a  gift  may  be  void  against  existing  creditors  of  the  husband.  Wolfs- 
lerger  v.  Mort  (190:?)  104  Mo.  App.  257,  78  S.  W.  817,  but  in  the 
absence  of  fraud  will  be  valid  against  subsequent  creditors.  Peck, 
Dome-tic  Relations,  §  47.  If  there  is  no  gift  and  the  wife  surrenders 
the  money,  a  trust  may  be  established  by  an  express  declaration  in  her 
favor,  Rayhold  v.  Raybold  (1853)  20  Pa.  308,  which  like  a  gift  would 
be  subject  to  the  general  rules  as  t<»  fraud  upon  creditor.-.  Perry, 
Trusts,  (6th  ed.)  §  97n.  In  the  principal  case,  though  it  is  difficult  to 
see  how  the  court  found  a  contract,  a  valid  gift  <>r  trust  might  be 
evolved  from  the  evidence,  if  no  fraud  or  debt  existed  at  the  time  of 
the  agreement  between  the  parties,  a  fad  which  the  report  of  the  case 
fails  to  disclose.  Were'  such  a  gift  or  trust  established,  the  money 
received  from  the  wife's  father  would  present  no  new  question. 

Inh  i:\mk      [nDEMNITI       PAYMENT   Bl     NOTE.      The  defendant    issued  an 

indemnity  policy  to  e  corporation,  providing  for  payment  of  any  loss 
"actually  sustain.  <1  by  the  assured'e  payment  in  money*'  of  a  final  judg- 
ment An  injure. 1  employee  obtained  a  judgment  againsl  the  assured 
after  it  had  become  bankrupt.  The  bankrupt  discounted  its  note,  in- 
dorsed by  the  plaintiff,  who  was  the  employee's  attorney,  gave  the  plain- 
tiff the  money,  and  received  in  return  a  satisfaction  of  the  judgment. 
The  plaintiff  Kept  the  money  as  security  for  his  indorsement,  agreeing 
to  give  it  to  the  employee  if  this  suil  was  successful.  The  bankrupt 
then  assigned  it-  claim  to  the  plaintiff,  who  broughl  this  suit.  Held, 
there  was  no  paymenl  such  as  was  contemplated  by  the  policy.  Eberlein 
\.  Fidelity  T  Deposit  Co.  (Wis.  1916)  159  X.  W.  553. 

In  ;i  contract  of  indemnity  againsl  liability  there  Is  a  righl  of 
recovery  upon  the  contract  as  Boon  as  the  liability  ia  incurred,  Johnson 
\.  Risk  (1890)  L87  r.  8.  800,  11  Sup.  Ct.  ill.  but  to  authorup  a 
recovery  on  a  mere  contract  of  indemnity  actual  loss  must  be  shown. 
Valentine  v.  Wheeler  (1877)  122  Ma  566;  Miller  \.  Fries  (1901)  66 
X  .1.  I..  :'.T7.  19  Atl.  i;7  p  The  principal  case  suggests  the  question 
as  to  whether  payment  by  a  promissory  note  is  actual  lo-s  under  an 
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indemnity  policy.  On  this  point  it  is  interesting  to  observe  that  a 
promissory  note  given  and  accepted  in  full  satisfaction  of  a  debt  is 
equivalent  to  a  cash  payment,  Lee  v.  Clark  (N.  Y.  1841)  1  Hill  56; 
Bausman  v.  Credit  Guarantee  Co.  (1891)  47  Minn.  377,  50  N.  W.  496, 
even  though  the  promissor  is  insolvent  at  the  time  of  giving  the  note. 
Wilson  v.  Smith  (1867)  23  Iowa  252.  Furthermore,  payment  of  a  judg- 
ment by  a  note  is  such  actual  loss  as  is  contemplated  by  an  indemnity 
policy,  Taxicab  Motor  Co.  v.  Pacific  etc.  Co.  (1913)  73  Wash.  631,  132 
Pac.  393;  Kennedy  v.  Fidelity  etc.  Co.  (1907)  100  Minn.  1,  110  N.  W. 
97,  even  where  a  term  of  the  contract  is  "payment  in  money".  See 
Herbo-Phosa  Co.  v.  Philadelphia  Casualty  Co.  (1912)  34  E.  I.  567,  84 
Atl.  1093.  The  transaction,  however,  must  be  bona  fide  and  in  good 
faith.  See  Stenbom  v.  Brown-Corliss  (1909)  137  Wis.  564,  119  N.  W. 
308.  In  the  principal  case  the  court  found  that  there  was  no  bona  fide 
payment  and  the  decision  seems  correct  in  view  of  the  peculiar  facts 
of  the  case. 

Insurance — Subrogation  of  Insurer  to  Shipper's  Rights  Against 
Carrier. — To  an  action  for  the  value  of  a  cargo  alleged  to  have  been 
lost  by  reason  of  the  unseaworthiness  of  their  vessel,  the  defendants 
pleaded  a  clause  in  the  bill  of  lading  giving  them  the  benefit  of  any 
insurance  effected  by  the  plaintiff;  and  further,  that  the  underwriters 
had  paid  the  plaintiff.  The  plaintiff  replied  that  the  alleged  payments 
were  merely  loans,  advanced  under  a  special  clause  in  the  policies 
which  limited  the  liability  of  the  underwriters  to  the  amount  not 
recoverable  by  the  shipper  from  the  carrier,  in  case  the  cargo  was 
shipped  under  a  bill  of  lading  subrogating  the  carrier  to  the  shipper's 
right  to  insurance.  Held,  the  loans  were  not  admissions  by  the 
underwriters  of  their  liability,  and  the  plaintiff  could  recover  the 
value  of  the  shipment.  The  Julia  Luclcenbach  (2  C.  C.  A.  1916) 
235  Fed.  388.    See  Notes,  p.  53. 

Landlord  and  Tenant — Covenant  Not  to  Assign. — The  plaintiff  leased 
property  under  a  covenant  forbidding  any  assignment  of  the  leasehold 
without  the  consent  of  the  lessor  under  penalty  of  forfeiture  and  dam- 
ages. The  lessee  mortgaged  his  leasehold,  which  was  sold  under  fore- 
closure proceedings  to  the  defendant,  the  plaintiff  subsequently  assent- 
ing to  the  transfer.  The  defendant  later  assigned  it  without  the  lessor's 
consent.  Held,  the  foreclosure  sale  being  an  assignment  by  operation 
of  law,  the  covenant  never  was  binding  upon  the  defendant  and  he  is 
not  liable  for  rent  after  assigning  the  lease.  Johnston  v.  Flichinger 
(Sup.  Ct.  1916)  160  N.  Y.  Supp.  962. 

Assuming  that  the  principal  case  is  correct  in  its  holding  that  the 
purchaser  at  the  foreclosure  sale  took  as  assignee  by  operation  of  law, 
a  covenant  not  to  assign,  which  expressly  refers  to  assigns,  runs  with 
the  land,  Williams  v.  Earle  (1868)  L.  R.  3  Q.  B.  739;  McEacharn  v. 
Cotton  [1902]  A.  C.  104,  and  is  binding  upon  any  assignee,  whether 
by  act  of  the  parties  or  by  operation  of  law.  Woodfall,  Landlord  & 
Tenant  (19th  ed.)  189.  Since  such  a  covenant  closely  touches  and 
concerns  the  land  it  would  seem  that  it  should  run  with  the  land  and 
bind  assigns  whether  mentioned  or  not.  1  Tiffany,  Landlord  &  Tenant, 
936;  Woodfall,  op.  cit.,  193;  1  Smith,  Leading  Cases  (12th  ed.)  80. 
Although  the  duty  of  an  assignee  to  pay  rent  is  founded  on  privity  of 
estate  and  he  may  escape  this  duty  by  a  reassignment,  see  15  Columbia 
Law  Rev.  553;  14  Columbia  Law  Rev.  88;  Stern  v.  Florence  Sewing 
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Machinr  Co.  (  X.  V.  1876)  53  How.  Pr.  478,  the  defendant  in  the  prin- 
cipal case  by  assigning  in  breach  of  the  covenant  is  liable  for  damages 
by  non-payment  of  rent  arising  from  this  assignment.  But  treating 
the  foreclosure  sale  as  a  voluntary  assignment  in  breach  of  the  covenant. 
a-  9eems  the  sounder  view,  see  IT  Columbia  Law  Rev.  68,  the  less  r'fl 
subsequent  assent  amounted  to  a  waiver  of  this  breach.  Despite  much 
adverse  criticism,  the  rule  in  Dumpor's  Case  (1603)  4  Co.  119b,  that  the 
licensing  of  one  assignment  destroys  the  condition  against  assignment 
forever,  applies  to  covenants  as  well  as  conditions.  Siefke  v.  A' 
(X.  Y.  1866)  31  How.  Pr.  383;  Beid  v.  Wiessner  Brewing  Co.  (1898) 
8s  Md.  234,  40  Atl.  877;  see  2  Piatt,  Lease-.  270  ei  seq.  This  rule 
applies  also  to  a  waiver  of  the  breach,  see  9  Columbia  haw  Rev.  tc'7, 
and  it  would  seem  that  the  covenant  in  the  principal  case  was  thus 
destroyed.  See  Storms  v.  Manhattan  R.  B.  (1902)  77  App.  Div.  94, 
79  N.  Y.  Supp.  60,  aff'd.  (1904)  178  N.  Y.  493,  71  N.  E.  3. 

Landlord  and  Tenant — Covenant  Not  to  Assign — Sale  Under  Fore- 
closure of  Mortgage. — Where  property  was  leased  under  a  covenant 
forbidding  any  assignment  of  the  leasehold  without  the  consent  of  the 
lessor,  and  the  lessee  mortgaged  his  leasehold,  which  was  sold  under 
foreclosure  proceedings,  held,  such  sale  being  by  operation  of  law  was 
not  in  violation  of  the  covenant  against  assignment.  Johnston  v. 
Flickinger  (Sup.  Ct.  1916)  160  N.  Y.  Supp.  962. 

Although  it  seems  clear  that  in  a  jurisdiction  where  the  mortgagor 
retains  the  legal  title,  the  mortgaging  of  the  leasehold  is  not  in  viola- 
tion of  his  covenant  aol  to  assign,  1  Tiffany,  Landlord  &  Tenant  930; 
Riggs  v.  Pursell  I  1876)  66  X.  Y.  193;  Crouse  v.  Michell  (1902)  130 
Mich.  347,  90  K  W.  32;  see  West  Shore  R.  R.  v.  Wenner  (1904)  70 
N.  J.  L.  233,  50  Atl.  408,  afPd.  71  X.  J.  L  682,  60  Atl.  1134;  cf.  Doe  v. 
Hogg  (1824)  4  Dowl.  &  R.  226,  there  is  a  direct  conflict  whether  a  sale 
under  foreclosure  of  such  a  mortgage  violate-  the  covenant.  The  gen- 
eral rule  that  the  prohibition  of  the  covenant  applies  only  to  voluntary 
assignments  as  distinguished  from  assignments  by  operation  of  law. 
1  Tiffany,  op.  cit.  929;  Smith  v.  Putnam  (1825)  20  Mass.  221,  has  led 
to  the  conclusion  in  New  York  thai  auch  a  aale  docs  not  violate  the 
covenant.  Dunlop  v.  Mulry  (1903)  85  App.  Div.  198,  83  X.  V.  Supp. 
477,  1104;  Biggs  v.  Pursell,  supra.  But  since  a  -ale  under  foreclosure 
must  have  been  within  the  contemplation  of  the  Lessee  when  making 
the  mortgage,  it  se»  me  that  the  aale  ie  hut  part  of  his  own  voluntary 
act  nnd  not  atrictly  by  operation  of  law.  Doe  v.  Hawke  (1802)  2  Bast. 
481;  West  8hore  B.  /.'.  v.  Wenner,  supra.  Viewing  the  transaction  as 
a  whole,  the  mortgage  and  aale  under  foreclosure  together  amount  to  a 
voluntary  assignment  in  violation  of  the  covenant,  W<  ti  Shon  /.'.  /•'.  v. 
Wenner,  supra;  cf.  Serjeant  v.  Nash  etc.  Co.  [1903]  2  K.  B.  304,  and 
it  would  Beem  thai  this  holding  la  preferable  as  carrying  out  the  intent 
of  the  covenant  to  protect  the  Lessor  from  the  imposition  of  a  tenant 
unsatisfactory  to  him. 

Lani id  and  Tenant    Deposit  is  Security  fob  Covenants  of  Lease 

— Liquidated  Damages  oh  Penalty.  Plaintiff  made  a  deposit  with 
defendants,  In-  landlord-,  as  aecurity  for  performance  of  the  covenants 
in  the  Lease,  and  as  'liquidated  damages"  in  case  of  any  breach.  Plain- 
tiff was  di  po    i     ed   for  uon-paymenl  of  rent   and  brings  action   to 

er  the  deposit,  deducting  rent  due  al  the  tin f  his  removal. 

Held,  plaintiff  may  recover;  the  deposil   was  a  penalty,  since  it  was 
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made  to  secure  the  performance  of  a  number  of  covenants  of  varying 
importance,  including  a  covenant  to  pay  rent,  damages  from  the  breach 
of  which  were  readily  ascertainable.  Fleisher  v.  Friob  (~N.  Y.  Sup. 
Ct.,  App.  Term,  1916)  56  N.  Y.  Law  Journal  663.     See  Notes,  p.  49. 

Mortgages — Eailroads — Priority  of  Lien  of  First  Mortgage  Bond- 
holders Over  Subsequent  Claims. — Intervener,  surety  on  a  super- 
sedeas bond  to  stay  execution  of  a  judgment  against  the  mortgagor  rail- 
road company,  was  compelled  to  pay  the  amount  of  the  bond  when  the 
judgment  was  affirmed.  Held,  such  claim  had  no  priority  in  foreclosure 
proceedings  over  the  prior  recorded  lien  of  the  first  mortgage  bond- 
holders. United  States  Fidelity  &  Guaranty  Co.  v.  United  States  & 
Mexican  Trust  Co.  et  al.  (8  C.  C.  A.  1916)  234  Fed.  238. 

In  general,  a  recorded  mortgage  has  priority  over  subsequently 
acquired  liens.  But,  in  the  case  of  railroad  companies,  it  has  been 
held  that  claims  for  current  expenses  incurred  within  a  reasonable  time 
before  foreclosure  or  receivership,  have  preference  over  the  prior  re- 
corded lien  of  the  mortgage  bondholders  on  both  the  income  and  corpus 
of  the  propertv.  Blair  v.  St  Louis  etc.  R.  R.  (0.  C.  1884)  22  Fed.  471; 
Union  Trust  Co.  v.  Souther  (1883)  107  U.  S.  591,  2  Sup.  Ct,  295; 
Miltenberger  v.  Logansport  Ry.  (1882)  106  U.  S.  286,  1  Sup.  Ct.  140. 
Such  priority  rests  on  the  theory  that  there  has  been  a  diversion  of  the 
income  of  the  property  from  the  payment  of  current  expenses  for  the 
benefit  of  the  bondholders,  see  Fosdick  v.  Schall  (1878)  99  U.  S.  235, 
or  that  expenses  so  incurred  have  inured  to  the  benefit  of  the  bond- 
holders by  enhancing  the  value  of  their  security,  Calhoun  v.  St.  Louis 
etc.  Ry.  (C.  C.  1880)  14  Fed.  9;  Cleveland  etc.  Ry.  v.  Knickerbocker 
Trust  Co.  (C.  C.  1898)  86  Fed.  73;  Union  Trust  Co.  v.  Souther,  supra, 
or  that  public  policy  requires  that  the  railroads  be  operated.  Milten- 
berger v.  Logansport  Ry.,  supra;  Williamson  v.  Washington  City  Ry. 
(1881)  74  Va.  624,  641.  The  recent  tendency  of  the  courts,  however,  is 
to  limit  strictly  the  classes  of  claims  entitled  to  preference.  Kneeland 
v.  American  etc.  Co.  (1890)  136  U.  S.  89,  97,  10  Sup.  Ct.  950,  953; 
Thomas  v.  Western  Car  Co.  (1893)  149  U.  S.  95,  13  Sup.  Ct.  824; 
Lackawanna  etc.  Co.  v.  Farmers  etc.  Co.  (5  C.  C.  A.  1897)  79  Fed.  202; 
Rodger  etc.  Co.  v.  Omaha  etc.  R.  R.  (8  C.  C.  A.  1907)  154  Fed.  629. 
Since  the  intervener  in  the  principal  case  had  full  notice  of  the  bond- 
holders' lien,  and  the  judgment  which  he  paid  would  not  have  been 
entitled  to  priority,  the  result  reached  is  correct  on  principle  and  is, 
moreover,  in  accord  with  the  weight  of  authority.  Whiteley  v.  Central 
Trust  Co.  (6  C.  C.  A.  1896)  76  Fed.  74;  New  York  Security  etc.  Co.  v. 
Louisville  etc.  R.  R.  (C.  C.  1897)  79  Fed.  386. 

Municipal  Corporations — Police  Pension  Act — Validity—Two 
policemen  petitioned  for  a  mandamus  to  compel  the  mayor  of  Quincy, 
111.  to  set  aside,  in  accordance  with  statutory  requirements,  certain 
public  moneys  as  a  police  pension  fund,  so  that  they,  having  fulfilled 
the  prescribed  term  of  service,  might  participate  as  beneficiaries. 
Held,  the  statute  being  valid  under  the  state  constitution,  the  relators 
are  entitled  to  the  relief  sought.  People  ex  rel.  Kroner  v.  Abbott 
(111.  1916)  113  N.  E.  696. 

Urged  against  laws  requiring  municipal  corporations  to  establish 
pension  funds  are  two  articles  of  frequent  occurrence  in  state  constitu- 
tions, one  prohibiting  the  authorization  of  extra  compensation  to  a 
public  officer  after  a  contract  has  been  made  or  services  rendered,  Pa. 
Const.,  Art.  Ill,  §  XI,  the  other  forbidding  the  furnishing  of  public 
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moneys  to  private  individuals,  AIo.  Const.,  Art.  IV,  §  4G.  As  violating 
the  latter  prohibition,  such  legislation  has  been  held  unconstitutional. 
Statt  ex  rel.  Heaven  v.  Ziegenlicin  (isi».s)  144  Mo.  2S3,  45  S.  W. 
1099.  In  opposition  to  this  narrow  view,  the  argument  is  advanced 
that  a  pension  is  compensation  for  services  previously  rendered,  in 
the  nature  of  pay  withheld  and  therefore  no  gift.  1  Dillon,  Mun. 
Corp.  (5th  ed.)  §  430.  This  position  seems  to  disregard  the  fact  that 
no  consideration  could  have  been  given  for  such  pay  where,  as  in 
the  principal  case,  the  law  was  passed  to  operate  retrospectively  years 
after  certain  of  the  beneficiaries  had  entered  the  service.  However, 
pensions  of  this  type  do  promote  the  public  welfare  by  making  for 
efficiency  and  consequently,  it  seems  difficult  to  regard  the  constitu- 
tional provisions  in  question  as  intended  to  prevent  the  enactment 
of  such  statutes.  It  is  on  the  ground,  then,  of  benefit  to  the  public 
that  a  law  of  this  kind  is  upheld.  Trustees  etc.  v.  Boone  (1883)  93 
X.  Y.  313;  State  ex  rel,  Haberlan  v.  Love  (1911)  89  Neb.  149,  131 
X.  W.  196;  Hughes  v.  Traeger  (1914)  264  111.  612,  106  X.  E.  431: 
see  Commonwealth  v.  ]Yalton  (1897)  182  Pa.  373,  38  Atl.  790,  pro- 
vided it  does  not  apply  to  those  whose  service  has  ended  before  the 
law  was  passed.  Mahon  V.  Board  of  Education  (1902)  171  X.  Y. 
263,  63  X.  E.  1107;  see  Mead  v.  Acton  (1885)  L39  Mass.  341,  1  X.  E.  413. 

Negligence — "Duty  to  Look  and  Listen  at  Railroad  Crossing — When 
Question  for  Jury. — A  traveller  on  a  highway  on  approaching  a  rail- 
road crossing  where  his  view  of  the  tracks  was  obstructed  until  he  was 
close  to  them,  saw  the  flagman  on  the  piazza  of  his  house  seventy  feet 
from  the  crossing  and  assumed  that  no  train  was  coining.  In  a  suit  for 
damages  sustained  in  a  collision  which  followed,  held,  the  traveller's 
failure  to  look  and  listen  was  no1  negligence  per  se  and  it  was  for 
the  jury  to  decide  whether  he  was  in  the  exercise  of  ordinary  care. 
Borders  v.  Boston  &  M.  B.  B.  (Me.  1916)  98  Atl.  662. 

Ordinarily  a  traveller's  failure  to  look  and  listen  on  approaching  a 
railroad  crossing  is  negligence  per  se,  Greenwood  v.  Philadelphia  etc 
/,'.  B.  (1889)  l-l  Pa.  572,  17  Atl.  188;  Romeo  v.  Boston  &  M.  R.  II. 
I  L895)  v7  M< .  540,  '■'>'■'>  Atl.  24.  The  maintenance'  of  gates  or  a  flagman 
ifi  only  a  further  precaution,  Union  Pacific  A'.  B.  v.  Bosewater  (8 
C.  C.  A.  1907)  l.ru  Fed.  L68,  which  d<>c+  not  excuse  a  traveller  from  the 
duty  of  care.  Romeo  v.  Boston  A-  M.  /.'.  R.,supra;  cf.  Welsh  v.  Baltimore 
&  0.  R.  /.'.  ( 1908)  23  Del.  140,  76  Atl.  60,  and  i irding  to  the  best  con- 
sidered cases  the  fact  that  a  gate  is  raised.  Ellis  v.  Boston  etc.  /.'.  /.'. 
(1897)  169  Mass.  600,  48  N.  E.  839,  or  the  flagman  absent,  Schauh  v. 
Kansas  ''in,  etc.  Ry.  (1910)  L33  Sio.  A.pp.  11.  LIS  S.  W.  L164;  Eodgin 
v.  Southern  Ry.  (1906)  L43  N.  0.  93,  55  S.  E.  H3,  is  not  an  assurance 
of  -afety.  Ordinarily  mere  reliance  on  the  performance  by  the  railroad 
of  its  duty  is  not  sufficient  to  take  the  case  oul  of  the  general  rule. 
Brommer  v.  Pennsylvania  R.  R.  (8  C.  0.  A.  L910)  L79  Fed.  677;  I 
walader  v.  LouisviUe  etc.  Ry.  (1891)  128  Ind.  518,  27  X.  E.  161;  and 
,.  Berry  v.  Pa.  R.  R.  I  L886)  Is  N.  J.  L.  L41,  I  Atl.  808.  Bui  in  the 
principal  case  misleading  conduct  of  the  flagman  would  seem  to  be  an 

extraordinary  fact   such  ae  ha-  been  held  to  justify  the  COUTt    in   refusing 

to  apply  the  usual  presumption  and  in  referring  the  question  of  aon- 
tributory  negligence  to  the  jury.  Chicago  etc.  R.  R.  v.  Hedges  I  i^-"'> 
105  Ind  898,  7  \.  E.  S<»1;  Pennsylvania  Co.  v.  Stegmeier  (1889)  11s 
End  805,  20  N.  E.  B48;  Pennsylvania  Co.  v.  Rudel  I  1881)  LOO  111.  603: 
cf.  Smedis  v.  Brooklyn  etc.  R.  R.  I  L882)  88  X.  V.  L8. 
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Parent  and  Child — Emancipation. — The  defendant  permitted  his  minor 
daughter  to  live  away  from  home,  earning  her  own  living,  and  when  it 
became  necessary  for  her  to  have  an  operation  performed,  the  father 
was  informed  by  the  girl's  sister  and  assented  to  her,  but  not  to  the 
doctor.  Held,  there  was  only  a  partial  emancipation  of  the  sick 
daughter  and  the  father  is  liable  for  necessary  medical  attendance. 
Wallace  v.  Cox  (Tenn.  1916)  188  S.  W.  611. 

The  test  of  emancipation  is  the  destruction  of  the  parental  and  filial 
relations  by  the  entire  surrender  by  the  parent  of  his  rights  to  the  care, 
custody,  service  and  earnings  of  the  child  and  the  renunciation  of  his 
parental  duties.  Lowell  v.  Newport  (1876)  66  Me.  78.  Where  a  parent 
permits  a  minor  to  carry  on  a  business  of  his  own  and  exercises  no  con- 
trol over  his  earnings,  emancipation  may  be  inferred,  Jacobs  v.  Jacobs 
(1905)  130  Iowa  10,  104  N.  W.  489;  Giovagnioli  v.  Ft  Orange  Const. 
Co.  (1911)  148  App.  Div.  489,  133  N.  Y.  Supp.  92,  but  this  inference 
may  be  limited  or  rebutted  by  proof  of  intention  on  the  part  of  the 
parent  to  retain  any  control.  Blivin  v.  Wheeler  (1903)  25  R.  1.  313,  55 
Atl.  760 ;  Porter  v.  Powell  (1890)  79  Iowa  151,  44  N.  E.  295 ;  see  Schouler, 
Domestic  Relations,  (5th  ed.)  §  267a.  As  the  father  was  consulted  and 
assented  in  the  principal  case,  it  would  seem  a  fair  inference  that  he  in- 
tended to  retain  control  and  that  emancipation  was  not  complete.  Cf. 
Porter  v.  Powell,  supra;  see  Searsmont  v.  Thorndike  (1885)  77  Me.  504, 
1  Atl.  448.  The  rights  of  the  parent  in  his  child  being  reciprocal  with 
his  duties  towards  the  child,  H oiling sworth  v.  Swedenborg  (1875)  49  Ind. 
378,  a  complete  emancipation  by  destroying  the  parent's  rights  relieves 
him  of  his  obligations  to  support  the  child,  Schouler,  op.  cit.  §  268,  but 
it  is  obvious  that  the  retention  of  any  control  by  the  parent  will  con- 
tinue his  common  law  liability.    Porter  v.  Powell,  supra. 

Pleading — Action  for  Wrongful  Death — Amendments. — The  plain- 
tiff brought  an  action,  as  administrator,  for  damages  for  the  negligence 
of  the  defendant  resulting  in  decedent's  death.  The  Statute  of  Limita- 
tions had  expired  by  the  time  the  trial  was  called,  at  which  time  plaintiff 
moved  to  amend  the  complaint  and  substitute  the  widow  as  plaintiff  and 
the  children  a.s  beneficiaries,  under  the  Statute  allowing  them  the  dam- 
ages. The  motion  was  denied  on  the  ground  that  the  amendment  tended 
to  introduce  a  new  cause  of  action  after  the  Statute  of  Limitations  had 
run.  Alexander  v.  Wilkes-Barre  Ry.  (D.  C.  M.  D.  Pa.  1916)  235 
Fed.  461. 

Where  the  original  cause  of  action  is  not  changed,  the  courts  are 
liberal  in  allowing  amendments  even  after  the  Statute  of  Limitations 
has  run,  on  the  ground  that  the  amendment  is  a  continuation  or  a  re- 
statement of  the  cause  of  action  stated  in  the  original  complaint. 
Harlan  v.  Loomis  (1914)  92  Kan.  398,  140  Pac.  845;  Sanger  v.  City  of 
Newton  (1883)  134  Mass.  308;  Stoner  v.  Erisman  (1903)  206  Pa.  600, 
56  Atl.  77;  Will's  Gould,  Pleading,  (6th  ed.)  136.  But  the  general  rule 
forbids  an  amendment  which  will  substantially  change  the  cause  of 
action,  Ross  v.  Cleveland  etc.  Co.  (1901)  162  Mo.  317,  62  S.  W.  984; 
Will's  Gould,  Pleading,  (6th  ed.)  133,  and,  a  fortiori,  this  is  true  where 
the  Statute  of  Limitations  would  bar  the  action  which  the  amendment 
sets  forth.  Kansas  City  v.  Hart  (1899)  60  Kan.  684,  57  Pac.  938; 
Eggleston  v.  Beach  (1890)  11  N.  Y.  Supp.  525,  aff'd.  (1891)  128  K  Y. 
592,  28  N.  E.  251;  Box  v.  Chicago,  R.  I.  &  P.  Ry.  (1899)  107  Iowa  660, 
78  N.  W.  694;  see  Stoner  v.  Erisman,  supra.  This  would  seem  to  be 
the  correct  rule  since  the  amendment  cannot  be  made  to  relate  back  to 
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the  original  complaint  where  they  are  grounded  on  totally  different 
claims.  Since  the  statutory  action  given  to  the  widow  and  children  of 
the  deceased  ia  a  now  and  distinct  action  from  that  given  to  the  ad- 
ministrator, 15  Columbia  Law  Rev.  621,  the  court  in  the  principal  case 
is  in  accord  with  authority  and  reason  in  denying  the  motion  to  amend. 


Sales— Stoppage  en   Transitu — Liability  of   Vendor   i  pom    Exercise 

OF  the  Eioiit. — The  defendant,  the  vendor,  upon  learning  of  the 
insolvency  of  the  vendee,  gave  notice  to  the  plaintiff,  the  carrier,  to 
stop  the  goods  in  transit.  The  plaintiff  obeyed  and  held  the  goods 
for  the  defendant,  but  for  reasons  of  his  own.  the  defendant  refused 
to  give  any  directions  as  to  the  disposition  of  the  goods.  The  plain- 
tiff brought  an  action  for  damages  on  the  ground  that  the  defendant 
was  under  an  obligation  to  take  the  goods  and  discharge  the  carrier's 
lien.  Held,  judgment  for  the  plaintiff.  Booth  Steamship  Co.  v.  Cargo 
Fleet  Iron  Co.  Lim.  (Ct.  of  App.  1 1 *  1 « 0  115  L.  T.  R.  199.  - 
Notes,  p.  44. 

Touts — Liability  of  Servant— Nonfeasance. — The  plaintiff  attempted 
to  board  a  train  on  the  side  where  the  vestibules  were  closed.  After 
the  train  had  started  his  dangerous  situation  was  made  known  to  the 
conductor,  who  made  no  effort  to  rescue  him  and  the  plaintiff  fell  off 
and  was  badly  injured.  In  a  suit  against  the  conductor,  held,  one 
who  undertakes  to  operate  a  train  owes  a  duty  to  the  general  public  as 
well  as  to  the  passengers,  and  when  failure  to  perform  such  a  duty 
results  in  injury,  such  failure  amounts  to  a  misfeasance  for  which  the 
conductor  is  individually  liable.  Waitt  v.  Sewell  (Ga.  1916)  90  S.  E.  94. 
It  is  generally  stat<  d  that  an  agenl  is  not  personally  liable  for  wrongs 
arising  from  his  nonfeasance.  See  :;  Columbia  Law  Rev.  ll»;. 
Recently,  the  courts  have  come  to  recognize  the  unsoundness  of  the 
proposition  that  an  agent  may  escape  liability  for  his  torts  on  the  ground 
that  he  has  a  contractual  relationship  with  a  principal  who  i-  also 
liable.  Mayer  v.  Thompson-Hutchinson  Bldg.  Co.  (1894)  104  Ala. 
611,  1'!  So.  620.  In  some  cases  the  attempted  distinction  between  a 
nonfeasance  and  a  misfeasance  has  been  entirely  repudiated  and  the 
agenl  held  personally  liable  when  his  wrongful  act  has  been  tin1  proxi- 
mate Cause  of  the  injury.  Lough  v.  John  Paris  i(-  Co.  (  L902)  o<>  Wash. 
204,  To  Pac.  191;  Bee  Ellis  \.  Southern  Ry.  (1905)  72  S.  C.  465,  52 
S.  E.  228.  In  other-,  including  the  principal  case,  the  court-  have 
indulged  in  a  solemn  game  of  logomachy,  attempting  to  sustain  an 
intangible  distinction,  yet  reaching  the  sound  resull  by  declaring  that 
the  failure  to  exercise  the  due  care  which  the  rights  of  others  required, 
is  a  misfeasance.  Southern  Ry.  v.  Grizzle  (1906)  124  Ga.  785,  ■">:'.  S.  E. 
l'11.  The  duty  to  exercise  such  care  is  imposed  upon  all  person-  to 
whom  the  personal  Bafety  of  other-  is  largely  intrusted,  and  especially 
upon  all  carriers.  See  Langdell,  Classification  of  Rights  &  Wrongs, 
13  Harvard  haw  Rev.  537,  545.  In  the  principal  case,  after  the  eon 
ductor  had  hem  notified  of  the  plaintiff's  precarious  situation,  it  was 

his  duty  t<>  act  with   reasonable  prOmptneSB  and   to  adopt   BUCh   mean-  as 

were  available  and  appropriate  to  rescue  him,  gee  Graham  \.  Chicago  <<■ 
V.  W.  Ry.  (1906)  i-i   b>wa  Til.  L07  V  W.  595,  and  as  an  agent  who 

has    undertaken    the    full    control    of  a    particular    work,    he   ha-    assumed 

a  duty,  for  any  breach  of  which  he  i-  liable.    Osborne  v.  Morgan  ( i^si ) 
180  Ma-.  102. 
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Usury — "Sale"  op  Accounts  Receivable  with  Guaranty. — The  K. 
Co.  "sold"  its  accounts  receivable  to  the  plaintiff  at  a  discount  beyond 
the  legal  rate  of  interest,  part  of  the  purchase  price  to  be  paid 
immediately,  and  the  rest  when  the  accounts  were  collected,  the  K. 
Co.  guaranteeing  the  payment  of  the  accounts.  The  defendant  was 
sued  on  his  guaranty  of  the  performance  of  the  agreement  by  the 
K.  Co.  and  interposed  the  defense  of  usury.  Held,  the  transaction 
was  merely  a  loan  on  the  security  of  the  accounts  as  collateral  and 
therefore  usurious.  Mercantile  Trust  Co.  v.  Kastor  (111.  1916)  112 
K  E.  988.    See  Notes,  p.  51. 

Vendor  and  Purchaser — Executory  Contract  for  Sale  of  Land — 
Levy  on  Vendor's  Interest. — A  vendor  had  contracted  to  sell  land 
to  a  vendee,  who  had  paid  part  of  the  purchase  price,  but  was  in 
default  and  had  abandoned  the  land.  The  defendant  brought  an  action 
against  the  vendor,  and  issued  an  attachment  on  the  land.  The  action 
was  prosecuted  to  judgment,  and  the  defendant  claimed  the  right  to 
redeem  from  the  plaintiff,  the  assignee  of  a  certificate  of  sale  on  fore- 
closure of  a  mortgage  on  the  land,  who  was  suing  to  obtain  his  sheriff's 
deed  and  quiet  his  title.  Held,  defendant  might  redeem.  Reid  v. 
Gorman  (S.  D.  1916)  158  N.  W.  780.    See  Notes,  p.  46. 

Wills — Specific  Legacy  of  Mortgage — Interest. — Under  a  will  read- 
ing "I  give  the  mortgage  *  *  *  on  which  there  is  now  unpaid" 
such  a  sum,  it  was  held  that  the  legatee  was  entitled  to  the  interest 
accrued  thereon  at  the  time  of  the  death  of  the  testator  as  well  as  to 
the  interest  accruing  since  the  death  of  the  testator.  Matter  of  Althaus 
(1915)  94  Misc.  43,  158  N.  Y.  Supp.  990. 

Interest  on  a  general  legacy  does  not  begin  to  run,  aside  from 
statutes,  until  a  year  from  the  death  of  the  testator.  Warwick  v.  Ely 
(1899)  59  1ST.  J.  Eq.  44,  44  Atl.  666.  But  since  this  was  a  particular 
mortgage  it  was  a  specific  legacy  and,  therefore,  the  court  followed  the 
general  rule  in  allowing  the  interest  from  the  time  of  the  testator's 
death.  2  Woerner,  Administration  (2nd  ed.)  §  458 ;  2  Schouler,  Wills, 
Executors  &  Administrators  (5th  ed.)  §  1480;  Smith  v.  McKitterick 
(1879)  51  Iowa  548,  2  K  W.  390.  As  to  the  question  of  passing  the 
interest  already  accrued  on  the  legacy  at  the  time  of  the  death  of  the 
testator,  the  courts  have  made  a  distinction  between  cases  where  a  sum 
of  money  is  bequeathed,  secured  by  some  bond  or  note  or  mortgage, 
and  where  the  bond  or  note  or  mortgage  is  itself  bequeathed.  In  the 
former  case,  the  accrued  interest  does  not  pass  with  the  legacy,  Roberts 
v.  Kuffin  (1740)  2  Atk.  *112;  see  Fleming  v.  Carr  (1890)  47  N.  J.  Eq. 
549,  22  Atl.  197,  and  in  the  latter  such  interest  does  pass.  Fleming 
v.  Carr,  supra;  Gibbon  v.  Gibbon  (1853)  13  C.  B.  *205,  17  Jur.  416; 
Petition  of  Mowry  (1890)  16  R.  I.  514,  17  Atl.  553;  Harcourt  v.  Morgan 
(1838)  2  Keen  274.  This  seems  to  be  a  valid  distinction,  for  when  the 
testator  gives  the  sum  of  money,  he  intends  to  give  that  sum  only; 
whereas  when  he  gives  the  security  itself,  he  evidently  must  intend  to 
pass  the  security  as  it  is,  viz.,  with  accrued  interest.  In  the  principal 
case  there  was  a  bequest  of  the  specific  mortgage,  and  the  court  was 
therefore  correct  in  giving  the  legatee  the  accrued  interest. 

Witness — Competency  of  Judge  to  Testify  as  to  Statement  Made  in 
Proceedings  Before  Him. — On  appeal  from  a  probate  court's  disal- 
lowance of  a  will  the  judge  at  the  first  hearing  was  allowed  to  testify 
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concerning  a  statement  made  in  the  proceedings  before  him.  On  a 
second  appeal,  held,  it  was  not  error  to  allow  the  testimony  of  the  judge. 
Hale  v.  Wyatt  (N.  H.  1916)  98  Atl.  379. 

It  is  now  generally  a< pted,  though  there  was  probably  an  old  rule 

contra,  Wigmore,  Evidence  §  1909,  Proceedings  against  Five  Popish 
Lords  (1680)  7  How.  St.  Tr.  1218,  1384,  that  in  the  abseinv  ..f  ex  press 
statutory  provision  to  the  contrary,  La.  Rev.  Stat.  §  3945;  Ark.  Stat. 
§  3144,  a  judge  may  not  be  a  witness  in  a  case  over  which  he  is  pre- 
siding. Morss  v.  Morss  (1851)  11  Barb.  510;  State  v.  DeMaio  (1903) 
69  N.  J.  L.  590,  55  Atl.  644;  Shockley  v.  Morgan  (1897)  103  Ga.  156, 
29  S.  E.  694;  see  Duke  of  Buccleuch  v.  Met.  Board  (1872)  L.  R.  5 
E.  &  I.  App.  418,  433;  contra,  Hopkins  v.  Scott  (1894)  38  Neb.  661, 
.">7  X.  YV.  391.  The  rule  is  based  both  on  a  regard  for  the  essential 
dignity  of  the  court  and  the  impartiality  of  the  bearing,  Rogers  v. 
State  (1894)  60  Ark.  76,  29  S.  W.  894.  and  considerations  of  the  prac- 
tical difficulties  of  swearing  in  the  witness  and  regulating  his  testimony. 
Morss  v.  Morss,  supra.  Whatever  may  be  the  soundness  of  the  rule,  5 
Chamberlayne,  Evidence,  §  3671,  none  of  the  reasons  given  for  it  seem- 
to  apply  to  the  cases  where  the  judge  is  not  presiding.  While  seme- 
times  under  such  circumstances  a  judge  has  not  been  allowed  to  testify, 
Noland  v.  People  (1905)  33  Colo.  322,  80  Pac.  887,  the  reasons  seem 
to  be  not  the  incompetency  of  the  judge  but  the  inadmissibility  of  the 
evidence,  Agan  v.  Hey  (1883)  30  Hun  591,  as  where  the  testimony 
would  have  contradicted  an  instrument  the  witness  had  already  cer- 
tified as  magistrate.  See  Highberger  v.  Stiffler  (1863)  21  Md.  338; 
Corb)/  v.  Wright  (1881)  9  Mo.  App.  5.  Since  in  the  principal  ease  the 
evidence  was  unquestioned,  the  court  3eems  correel  in  admitting  the 
testimony  of  the  judge.  Stale  v.  Duffy  (1889)  57  Conn.  525,  L8  Atl. 
791;  State  v.  Bringgold  (1905)  40  Wash.  12.  82  Pac.  L32;  cf.  Jackson 
v.  Humphrey  I  L806)  1  Johns.  497;  contra,  State  v.  Dyer  (1904)  21  Del 
h.\  58  Atl.  9-17. 
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D.  H.  Van  Doren,  Editor-in-Charge. 

State  Insurance  Under  Workmen's  Compensation  Acts. — The 
business  of  insurance  has  long  been  the  subject  of  governmental 
regulation  and  control,  and  a  state  department,  superintendent,  or 
commissioner,  with  power  to  compel  adherence  to  laws  governing 
reserves,  investments  and  expenditures  of  mutual  and  stock  companies, 
is  found  in  practically  every  American  jurisdiction.1  The  purpose 
of  this  legislation  has  been  regulatory  only,  and  the  undertaking  of 
life,  fire,  and  most  branches  of  commercial  insurance  has  been  left, 
save  in  a  few  sporadic  instances,  to  private  enterprise.2  In  the 
growing  field  of  social  insurance,  however,  there  is  a  marked  tendency 
among  governments  themselves  to  engage  actively  in  the  business;3 

'Richards  on  Insurance  Law  (3d  edition),  §6. 

2Wisconsin  alone  in  the  United  States  grants  life  insurance  and  annui- 
ties from  a  state  "life  fund",  which  is,  however,  without  liability  to  the 
state  beyond  the  amount  of  the  fund.  Wis.  Stat.  1915,  §  1989  m,  being  Laws 
1911,  c.  577;  1911,  c.  664,  s.  127;  1913,  c.  291.  State-managed  funds  for  the 
insurance  of  public  buildings  are  found  in  several  states.  See,  e.  g.,  Marr's 
Ann.  Rev.  Stat.  La.  1915,  §§6796-6799;  Purdon's  Dig.  Stat.  Law  Pa.  1916, 
vol.  6,  pp.  7165-7166;  Code  Laws  So.  Car.  1912,  vol.  I,  §§125-137,  as 
amended  by  So.  Car.  Laws  1916,  no.  374.  A  state  bonding  department, 
to  bond  counties,  cities,  etc.,  against  loss  or  default  by  any  officer,  is 
authorized  in  North  Dakota.  No.  Dak.  Laws  1913,  c.  194.  Italy  estab- 
lished a  state  monopoly  of  life  insurance  in  1913 ;  New  Zealand  has  had 
state  life  insurance  since  1869,  and  state  fire  insurance  since  1903,  in  free 
competition  with  private  corporations.  See  The  Legislation  of  the  Empire 
1898-1907  (London  1909),  vol.  II,  pp.  229,  261;  article  on  The  Case  against 
State  Insurance  by  W.  H.  Hotchkiss,  in  The  Outlook,  vol.  103,  pp.  487-490 
(March   1.   1913). 

3The  most  elaborate  piece  of  social  legislation  of  its  kind  is  the  German 
Workmen's  Insurance  Code,  a  codification  of  earlier  acts,  which  provides 
for  sickness,  accident,  invalidity  and  survivors'  insurance,  administered 
through  mutual  trade  associations,  insurance  institutions,  etc.,  by  the 
Imperial  Insurance  Office.  Reichsversichersordnung.  (Number  3921). 
Vom  19.  Juli  1911.  Reichsgesetzblatt,  Aug.  1,  1911,  pp.  509ff.  Elaborate 
Workmen's  Accident  and  Sickness  Insurance  Codes  were  passed  in  Russia 
in  1912.  See  Bulletin  of  the  International  Labour  Office,  vol.  VIII,  nos. 
3,  4,  pp.  129,  148;  no.  8,  pp.  346-358  (1913).  Rumania  has  sickness,  acci- 
dent, old  age  and  invalidity  insurance  administered  by  the  state,  and 
operating  in  part  through  state-managed  trade  guilds.  Monitorul  Oficial, 
No.  236  din  Ianuarie  1912.  The  comprehensive  workmen's  insurance  acts 
of  Austria  have  been  further  extended  by  recent  legislation.  Reichsgesetz- 
blatt 1913,  XI.  Stuck,  S.  41,  45;  Soziale  Rundschau  1913,  II,  55,  62. 
England  in  1911  adopted  national  health  and  unemployment  insurance. 
1  &  2  Geo.  V,  c.  55.  In  Norway,  insurance  against  sickness  in  a  state  fund 
is  compulsory  on  all  employees  over  15  years  of  age  whose  employment  is 
for  not  less  than  six  days.  Norsk  Lovtidende,  1909,  559,  amended  by 
Norsk  Lovtidende,  No.  15,  S.  134  (1911).  The  Swiss  Confederation  under- 
takes to  insure  persons  in  military  service  from  the  consequence  of  acci- 
dents and  sickness.  Scweizerisches  Bundesblatt  1915,  I,  45.  Maternity 
allowances,  as  in  Norway  and  some  other  countries,  are  made  by  the 
Australian  Commonwealth.  See  Bulletin  of  Inter.  Lab.  Off.,  vol.  VIII, 
nos.  9,  10,  pp.  393-394  (1913).  Among  many  signs  of  awakening  interest 
in  social  insurance  in  the  United  States  is  the  appointing  of  legislative 
commissions  to  investigate  the  matter  in  some  states.  See,  e.  g.,  Deering's 
Gen.  Laws  Cal.  1915.  Act  1672J  ;  Mass.  Acts  and  Resolves  1916,  ch.  157 
of  Resolves. 
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and  in  this  country  such  activity  has  been  particularly  noticeable  under 
workmen's  compensation  statutes.4 

That  some  form  of  compulsory  insurance  of  awards  is  essential 
to  the  efficient  administration  of  a  workmen's  compensation  system 
is  generally  conceded,  even  by  officials  in  states  which  have  not  thus 
far  adopted  the  policy;5  hut  over  the  question  of  who  shall  be  the 
carriers  of  this  insurance,  the  strife  has  been  long  and  hitter.  On 
behalf  of  the  private  companies,  who  naturally  do  not  want  a  State 
monopoly  of  a  large  and  important  branch  of  their  lmsiness,  it  is  urged 
that  the  participation  of  the  government  in  insurance  means  inevitably 
a  decrease  in  efficiency,  a  mingling  of  politics  with  business,  that  is 
dangerous  to  the  insured  and  to  the  public  which  is  ultimately  re- 
sponsible.6 The  advocates  of  state  insurance,  on  the  other  hand, 
point  to  the  paramount  interest  of  the  community  in  the  subject 
matter,  the  elimination  of  the  element  of  private  profit  which  state 
insurance  would  accomplish,  and  the  encouragement  offered  to  acci- 
dent prevention,  as  reasons  why  the  public  should  take  a  hand,  at 
least  in  competition  with  the  stock  companies.'' 

Without  attempting  to  pass  on  the  merits  of  the  controversy,  we 
will  briefly  review  the  provisions  in  American  compensation  statutes 
on  the  subject.  Only  four  states  have  monopolistic  state-managed 
insurance — Nevada,  Oregon,  Washington  and  Wyoming.  The  two 
former  provide  for  accident  funds  maintained  wholly  by  assessments, 
upon  employees  only  in  Nevada,8  and  upon  both  employers  and 
employees  in  Oregon."  The  expenses  of  administration  of  the 
Washington  and  Wyoming  Funds,  on  the  other  hand,  arc  paid  out 
of  the  state  treasuries.10  All  four  commonwealths  leave  the  conduct 
of  this  vast  enterprise  in  the  hands  of  a  state  department,  variously 
denominated  Industrial  Commission,  Industrial  Accident  Commission, 
Industrial  Insurance  Department,  and  State  Treasurer. 

4Of  the  32  states  and  3  territories  having  workmen's  compensation  acts, 
the  following  have  state-managed  insurance  in  some  form:  California, 
Colorado.  Maryland,  Michigan,  Montana,  Nevada,  New  York,  Ohio. 
Oregon,  Pennsylvania,  Porto  Rico,  Washington,  West  Virginia,  Wyoming. 
In  Kentucky,  Massachusetts  and  Texas,  there  are  "Employees'  Associa- 
tions" of  a  mutual  type  organized  by  the  state.  See  Digest  of  Workmen's 
Compensation  Laws  in  the  United  States  and  Territories,  pub.  by  Work- 
men's Compensation  Publicity  Bureau  (New  York.  1915;  and  Supplement 
1916). 

"See,  e.  g.,  Report  of  the  Employers1  Liability  Commission  of  New 
Jersey  for  the  year  1915,  pp.  32-40;  also  Boyd,  Workmen's  Compensa- 
tion, '§  52. 

'Sec  article  in  The  Outlook  (foot-note  2,  supra);  Bradbury,  Workmen's 
Compensation  (2d  ed.),  p.  960;  State  Insurance  and  Workmen's  Compensa- 
tion by  W  E  Gray,  in  The  Economic  World,  New  Series,  Vo],  XI,  pp, 
249-252.  282-285    (I'd,.    1916). 

'Gephart,  Insurance  and  the  State,  pp.  202-206;  The  Experience  in  State 
Compensation  Insurance  in  California,  by  Ira  1'..  Cross,  in  Tin'  Survey, 
vol.  XXXIX',  pp.  173-174   (May,  1915). 

•Nev.  Laws  1913,  c.  Ill,  §21. 

Ot(  Laws  1913,  c.  112,  §  D.  The  contributions  to  the  Fund  1>\ 
employees  are  sd  at  only  ii\e  tenths  of  one  per  cent,  of  monthly  earnings, 
with  a  minimum  of  twenty-five  cents. 

"Remington  and  Railing  r's  Ann  Codes  Wash.  (Supplement,  1913), 
;  i  §604-29;  Wyo.  Sesa    Laws  1915,  c.  124.  §§  15-16. 
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Premium  rates  in  Washington  are  proportionate  to  the  hazard 
of  the  employment,  varying  from  ten  per  cent,  in  the  case  of 
employees  in  powder  works  to  one  and  one-half  per  cent,  for  theater 
stage  employees;  and  the  industries  to  which  the  act  applies  (forty-seven 
in  number)  are  listed,  with  the  proviso  that  payment  accounts  are 
to  be  kept  separately  with  each  industry,  so  that  no  one  class  of 
employments  shall  be  liable  for  the  depletion  of  the  accident  fund 
from  accidents  happening  in  any  other  class.11  This  has  justly  been 
criticized  as  imperilling  the  solvency  of  the  various  class  funds, 
particularly  the  smaller  ones;12  and  it  is  significant  that  in  none  of 
the  other  three  jurisdictions  where  monopolistic  state  insurance  is 
in  operation,  has  a  similar  method  of  splitting  up  the  fund  been 
adopted.13  Wyoming,  however,  is  guilty  of  an  equally  flagrant 
actuarial  fallacy  in  fixing  the  rate  of  assessment  on  employers  at 
two  per  cent,  of  the  monthly  pay-roll,  regardless  of  hazard;14  a  system 
which  works  a  manifest  hardship  not  only  on  the  employer  whose 
business  involves  no  great  dangers,  who  is  taxed  out  of  proportion  to 
his  normal  risk,  but  also  on  the  humane  employer  who  installs  safety 
devices,  since  he  is  not  reimbursed  for  his  expenditures  in  the  form 
of  reduced  premiums.  In  Oregon  the  rate  of  assessment  on  each  class 
of  employment  is  fixed  by  the  Act;15  but  the  classification  is  arbitrary 
and  inelastic.  Nevada  alone  of  all  the  state  insurance  jurisdictions 
has  adopted  the  plan  whose  advantages  are  so  obvious  that  it  would 
seem  that  no  child  could  miss  them;  that  is,  initial  rates  of  premiums 
fixed  by  the  Act,  but  with  power  in  the  Nevada  Industrial  Com- 
mission, which  is  charged  with  the  administration  of  the  law,  to 
change  classifications  and  rates  as  experience  may  demand.16 

Semi-monopolistic  state  insurance,  scarcely  less  obnoxious  to  the 
private  companies  than  the  laws  we  have  discussed,  is  in  force  in 
Ohio  and  West  Virginia.  In  the  former  jurisdiction,  the  employer 
who  does  not  pay  premiums  into  the  state  fund  remains  liable  as  at 
common  law  to  an  action  for  damages  brought  by  the  injured  employee, 
but  is  deprived  of  the  defenses  of  fellow-servant's  fault,  contributory 
negligence,  and  assumption  of  risk;17  while,  in  West  Virginia,  only 
insurance  in  the  state  fund  will  relieve  an  employer  from  his  common- 
law   liability,   and   the  only   concession   to   the  private   companies   is 

"§6604-4  (foot-note  10,  supra). 

12See  "The  True  Situation  in  Washington  with  Regard  to  the  State 
Managed  Workmen's  Compensation  Fund",  an  address  by  G.  H.  Driggers 
before  Committees  on  Labor  and  Capital  of  Montana  State  Legislature, 
Feb.  6.  1913. 

"See  foot-notes  8,  9,  10. 

"Wyo.  Laws  1915,  c.  124,  §  16. 

"Ore.  Laws  1913,  c.  112,  §  19. 

16Nev.  Laws  1913,  c.  Ill,  §§  21-22.  The  Washington  act,  however, 
(§  6604-4)    permits  "annual  readjustments"  of  rates. 

1TPage  &  Adams  Ann.  Ohio  Gen.  Code  1912,  §§  1465-54  to  1465-61,  as 
amended  by  Ohio  Laws  1913,  S.  B.  137,  s.  12,  S.  B.  296,  and  Ohio  Laws 
1914,  S.  B.  28.  Even  payment  of  premiums  to  the  state  fund  does  not 
protect  the  employer  from  an  action  at  law  where  the  injury  results  from 
the  wilful  act  of  the  employer  or  his  agents,  or  from  failure  to  comply 
with  safety  requirements,  in  which  cases  the  employee  may  at  his  option 
claim  compensation  under  the  act  or  sue,  the  defenses  of  contributory 
negligence  and  fellow-servant  rule  being  available  to  the   employer. 
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that  the  public  service  commission  may  in  it-  discretion  insure  the 
risks  of  the  workmen's  compensation  fund  in  them.  B 

Seven  States  have  state-managed  insurance  in  competition  with 
private  companies.10  Perhaps  the  fairest  in  this  respect  is  California, 
which  empowers  the  Ensurance  Commissioner  to  issue  a  uniform 
fication  of  risks  and  premium  rates,  which  must  be  adhered  to 
by  all  compensation  insurance  carrier-,  including  the  State  Fund; 
the  rival  underwriter-  have  therefore  been  given  an  even  start,  and 
the  State  Fund  appears  to  have  prospered.20  Mutual  insurance  asso- 
ciations   have    heen  raged,     notably    in    California,    Colorado. 

Pennsylvania,    and    New    York,    where   the   < ipensation    acts   contain 

special  provisions  for  their  organization. 

Whether  the  business  of  insurance  is  destined  to  undergo  a  process 
••■iali/.ation.  a:  d  come  forth  a  tool  of  the  state  rather  than  a 
subject  of  private  enterprise,  is  a  question  at  present  impossible  <>\ 
solution.  However,  with  the  impressive  growth  of  social  insurance 
in  mind,  it  seem-  not  improbable,  at  least  in  a  tield  so  impregnated 
with  the  public  interest  a-  that  of  workmen's  compensation,  that  the 
next  few  years  will  see  monopolistic  state-managed  insurance,  now  a 
mere  experiment  in  a  few  Western  -tat.'-,  established  as  the  prevailing 
system. 


Right  or   \  Corporation  to  Practice   Law.— With  the  increasing 

popularity  of  the  corporate  form,  trust  companies  and  other  corpora- 
tion-, organized  for  the  practice  of  law,  made  their  appearance.  Their 
entry  into  the  legal  field,  however,  has  heen  looked  upon  with  such  COn- 
stanl  disfavor  by  the  American  liar  Association1  that  it  is  not  surpris- 
ing to  find  that  -i\  states  uow  have  statutes  limiting  or  denying  the 
righl   of  incorporation  for  this  purpose. 

"Hogg's  West.  Va.  Code  191  I  I,  710. 

"Cal.  Laws  1913,  c.  176,  as  amended  by  Laws  1915.  c.  541,  607,  '."J: 
Colo.  Laws  1915,  c  179,  180,  181;  Md.  Laws  1914,  c.  800,  as  amended  bj 
laws  1916,  c  86,  $68,  379,  :"7;  Midi.  rub.  Act-  1912,  \o.  in.  amended  by 
Pub.  Arts  lvi.l  No-.  50,  ?>.  156,  259,  ami  Pul,.  Act-  1915,  Nos.  KM.  153, 
170-1,  ami  supplemented  by  Pub.  Acts  1915,  Nos.  136,  177.  182;  Mont  Laws 
1915,  c.  96;   X.   Y.  Consol.  Laws,  '  b>   haw-  V 

52;    Pa.   Laws    1915,    No. 
338,  supplemented  by  Nos.  339-343 

in  The  Survey  (foot-note  7.  supra). 

nt.  I..  .1.  406-408. 
l'     e  fi    Vdams  Ann.  Ohio  Gen.  Code   (1910),  s  8623   (forbids  incor- 
poration   for    carrying    on    professional    business.      See    Stan-    ;•.    Laylin 
(1905)  73  Oh    St.  <><>.  76  X.  E.  567)  ;  I  aws  M  695,  p.  1618;  Gen. 

1916,  c.  292,  !■   235;  Laws   Mo.  1915,  p.  100;  Birdseyt  -  I  onsol. 

509,  and  X.  Y.  Laws  1916, 
Penal  I. aw  §  280,  p.  448  (for  the  interpretation  of  these  statutes  see 
In  re  Associated  Lawyers'  Co  (1909)  134  \pp.  Div.  350,  11''  X.  Y.  Supp. 
77,  and  ca  i     cited  un  11  and  12,   infra)  .   Remington  &   Bal- 

les  and  Stat.   Wash..  Supp.   1913,    ;  3349  subd.   13,  p.  272 
(applies  pai  <u\t-^  and  provides  that   such  compi 

or  other  i  orpor  •  mall   s<  •licit    legal   bit 

in-  disqualified    t;  in   any   fiduciary   capa  S    bill   to 

pi    hibil    i  orp<  -  at  on      fn  >m  Illinois   at 

bly   lmt    failed    to  49th 

Illim        11  187 
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One  of  the  most  recent  of  such  enactments  is  Chapter  695  of  the 
Laws  of  1910  of  Maryland.  This  Act  forbids  any  corporation  or 
voluntary  association  from  holding  itself  out  as  engaging  in  the  busi- 
ness of  law,  or  from  creating  an  impression  that,  either  alone  or 
together  with  some  lawyer,  it  conducts  a  law  office  or  furnishes  legal 
advice.  However,  as  in  other  statutes  of  a  similar  nature,  exceptions 
to  the  general  rule  are  laid  down.  It  is  specified  that  the  Act  is  not 
to  apply  to  the  business  of  searching  and  examining  titles,  to  contracts 
by  insurance  companies  to  defend  the  insured  in  accordance  with  the 
stipulations  contained  in  the  policies  issued,  or  to  adjustments  through 
collection  agencies. 

Aside  from  such  specific  legislation,  there  is  a  mass  of  uninterpreted 
statute  law  bearing  more  or  less  directly  on  the  question.  Several 
jurisdictions  have  enacted  laws  permitting  incorporation  for  a  given 
number  of  purposes,3  provisions  which,  in  the  absence  of  an  additional 
general  clause  allowing  incorporation  for  any  other  lawful  business,4 
seem  exclusive.  In  most  of  these  statutes  it  would  appear  to  be  impos- 
sible to  bring  the  practice  of  law  within  any  of  the  enumerated  pur- 
poses. On  the  other  hand,  one  jurisdiction  expressly  allows  incorpora- 
tion for  the  practice  of  law3  and  three  others  impliedly  admit  the  right 
by  their  provisions  in  regard  to  licenses.'5  Again,  several  of  the  statutes 
which  list  the  powers  of  trust  companies  provide  that  such  organizations 
may  act  as  agents  and  attorneys  in  the  management  of  the  estates  under 
their  care.7  In  that  connection,  though,  "attorneys"  is  probably  used  in 
the  sense  of  attorneys  in  fact. 

In  Vermont  there  is  a  statute  permitting  incorporation  "for  carry- 
ing on  any  object  or  business  not  repugnant  to  public  policy  or  the  laws 
of  this  state",8  and  in  Pennsylvania  we  have  at  least  one  decided  case 

;:See  e.  g.  Laws  Kan.  1915.  c  157.  p.  187  ( c.  158  of  these  same  laws 
provides  that  corporations  may  Ik-  formed  for  the  encouragement  of  any 
learned  professions  hy  persons  who  arc  members  of  any  such  professions, 
and  that  such  organizations,  if  not  engaged  in  business  for  profit,  are 
exempt  from  anv  corporation  tax  )  ;  Vernon's  Sayles'  Tex.  Civ.  Stat.  1914, 
Art.    1121,   p.   590;    Rev.   Codes    Mont..   Supp.    1915.   §   3808,   p.   537. 

*Wis.  Stat.  1915,  c.  86,  §  1771,  p.  1366,  lists  the  purposes  for  which  cor- 
porations may  be  formed  and  then  provides  for  incorporation  "for  any 
lawful  business  or  purpose  whatever,  whether  similar  to  the  purposes 
herein  mentioned  or  not  .  .  .".  Before  the  words  "whether  similar" 
etc.  were  added  to  this  clause,  it  extended  only  to  things  of  a  kindred 
nature  to  those  specifically  authorized  by  the  statute.  Noscitur  a  sociis. 
State  v.  International   Investment   Co.    (1894)   88  Wis.   512,   60  N.   W.  796. 

5Rev.  Stat.  Neb.  1913.  §  667,  p.  244  (the  persons  to  be  incorporated 
must  be  members  of  the  legal  profession).  See  also,  State  Electro  Medi- 
cal Institute  v.  Platner  (1905)  74  Xeb.  23.  103  N.  W.  1079;  State  Electro 
Medical  Institute  v.  State   (1905)   74  Neb.  40,  103  N.  W.  1078. 

eGen.  Acts  Ala.  1915,  Act  465,  subd.  66,  p.  510  (provides  that  if  the 
business  of  law  "is  conducted  as  a  firm  or  as  a  corporation  in  which  more 
than  one  lawyer  is  engaged,  each  lawyer  _  so  engaged  shall  pay  a  li- 
cense  ")  ;   Sess.  Laws  Alaska.   1915,  c.  76,  p.  185    (provides  that 

any  person,  firm  or  corporation  engaged  in  certain  businesses,  among 
which  law  is  listed,  shall  obtain  a  license)  ;  Rev.  Code  Del.  1915,  §  217, 
p.   129    (similar  to  Alaska  provision,  supra). 

7See  c.  g.  Rev.  Laws  Hawaii  1915,  c.  184.  §  3366,  p.  1265;  Carroll's 
Ky.  Stat.  1915.  c.  32,  §  606,  p.  442;  Howell's  Ann.  Stat.  Mich.  1914,  §  6484, 
p.  2614. 

8Laws  Vt.  1908,  No.  103,  p.  91. 
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to  the  effect  that  incorporation  will  not  be  allowed  where  the  associa- 
tion may  be  perverted  to  unworthy  and  improper  purp »ses,  injurious 
to  public  morals  or  public  welfare'  It  seems  highly  probable,  there- 
fore, that,  in  these  states,  incorporation  for  the  practice  of  law  would 
be  denied. 

Practically  all  of  the  remaining  jurisdictions  provide  in  -nine  form 
or  other  that  persons  may  incorporate  for  '"any  lawful  purpose",  "any 
lawful  business"  or  "any  purpose  for  which  individuals  may  lawfully 
associate  themselves".10  Only  in  New  Fork,  however,  lias  the  meaning 
of  any  of  these  phrases  received  thorough  judicial  interpretation. 
There,  Judge  Vann,  in  a  brilliant  opinion.11  states  that  lawful  business 
"means  a  business  lawful  to  all  who  wish  to  engage  in  it."  Law  is  not 
such  a  business.  The  right  to  practice  is  in  the  nature  of  a  franchise 
awarded  on  a  basis  of  merit.  Since  the  practice  of  law  is  not  a  lawful 
business  for  any  except  those  admitted  to  the  bar.  and  since  a  corpora- 
tion cannot  perform  the  conditions  precedent  to  9uch  admission,  it 
follows  that  the  practice  of  law  is  not  a  lawful  business  for  a  corpora- 
tion. Moreover,  since  a  corporation  cannot  practice  law  directly,  it 
cannot  do  so  indirectly  by  employing  attorneys.12 

This  reasoning  seem-  sound,  as  does  the  course  of  modern  legisla- 
tion as  exemplified  by  the  Maryland  statute  mentioned  above.  The 
relation  of  attorney  and  client,  like  that  of  doctor  and  patient,  is  essen- 
tially a  personal  one,  and  to  allow  corporations  to  practice  law  must, 
from  the  very  nature  of  a  corporation,  impair  the  personal  element  of 
this  relationship.  Such  a  result  seems  contrary  to  the  best  interests  of 
the  public.13  It  is  submitted,  therefore,  that  other  jurisdiction-  would 
do  well  to  copy  the  recent  Maryland  legislation  on  this  point. 

•Chinese  Club  (1891)  1  Pa.  Dist.  84. 

"See  inter  alio  Rev.  Codes  Idaho  1908,  §  2712.  p.  1083;  Hind's  Rev. 
Stat.  Ill,  1915-1916,  c.  32.  §  1.  p.  636;  Ann.  Code  Iowa  1897.  §  1607.  p. 
587;  Ky.  Acts  1916,  c.  91.  p.  639;  Howell's  Ann.  Stat.  Mich.  1914,  § 
p.  3814;  Miss.  Code  1906.  c.  24.  §  8<>7.  p.  374;  Rev.  Laws  Nev.  1912.  §  1105. 
p.  320;  Comp.  Stat.  X.  I.  1709-1910,  p  1601;  Ann.  Stat.  N.  M  1015.  [ 
p.  345;  Pell's  Revisal  N.  C.  1908,  §  1157.  p.  600;  Comp.  Laws  Utah  1907, 
§  314,  p.  230. 

"In  re  Co-operative  Law  Co.   (1910)    198  V   Y.  479,  92  X.   K.   IS. 

•"United  States  Title  Guaranty  Co.  v    Brown   (1914)   86  Misc.  2X7.  14-) 
X.  Y.  Su,,,..  186;  In  re  Benzel   (1910)  68  Misc.  70,  124  X.  V  Supp.  726. 
ote  1,  supra,  and   Robbins,  On   American    Advocacy,  §§  9,  10. 
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Harry  Eotkowitz,  Editor-in-Charge. 

Treaties,  Their  Making  and  Enforcement.  Second  Edition.  By 
Samuel  B.  Crandall.  Washington:  John  Byrne  &  Co.  1910.  pp. 
xxxii,  663. 

The  first  edition  of  this  work  was  prepared  and  presented  before 
the  seminar  in  international  law  at  Columbia  University,  and,  wherever 
it  found  its  way  into  the  hands  of  students  and  of  practitioners  in 
that  branch  of  the  legal  field,  it  was  received  with  the  appreciation 
such  meritorious  work  deserves.  That  was  more  than  twelve  years 
ago.  The  second  edition,  which  we  have  before  us,  is  considerably 
amplified,  making  an  extremely  valuable  contribution  to  the  subject 
of  international  law. 

After  an  introductory  chapter,  Dr.  Crandall  has  constructed  his 
book  upon  an  outline  which  divides  the  work  into  five  main  divisions, 
(1)  The  United  States,  (2)  Foreign  States,  (3)  The  Operation  of 
Treaties  as  between  States,  (4)  Appendix  I,  and  (5)  Appendix  II. 
In  his  introduction,  the  author  discusses  briefly  the  organs  of  govern- 
ment entrusted  with  treaty-making,  the  treaty-making  power  of  a  state, 
the  powers  of  the  negotiators  and  the  right  of  ratification,  the  essentials 
of  the  validity  of  treaties,  the  reality  of  consent,  form,  and  finally 
the  extremely  interesting  question  of  sanction.  In  part  I  Dr.  Crandall 
sets  forth  the  history  of  treaty-making  by  the  United  States,  (a)  prior 
to  the  Articles  of  Confederation,  (b)  under  the  Articles  of  Confedera- 
tion, and  (c)  under  the  Constitution.  Here  the  subject  is  dealt  with 
in  two  parts,  (1)  The  Making,  taking  into  consideration  the  meaning 
of  "the  advice  and  consent  of  the  Senate"  clause,  the  powers  of  the 
President,  agreements  by  the  President  without  the  advice  and  con- 
sent of  the  Senate,  agreements  reached  by  the  Executive  in  virtue 
of  acts  of  Congress,  and  finally  Art.  I,  sec.  10  of  the  Constitution 
declaring  that  the  states  are  forbidden,  absolutely,  to  enter  into  "any 
treaty,  alliance  or  confederation",  and,  without  the  consent  of  Con- 
gress, to  enter  into  "any  agreement  or  compact  with  another  State, 
or  with  a  foreign  power";  (2)  The  Enforcement,  taking  into  consider- 
ation the  operation  of  treaties  as  municipal  law,  treaties  involving  an 
appropriation,  treaties  involving  a  modification  of  the  Eevenue  Laws, 
treaties  for  the  acquisition  and  cession  of  territory,  legislation  to  give 
effect  to  various  other  treaties,  treaties  involving  subjects  otherwise 
under  the  control  of  the  individual  states,  and  jurisdiction  of  the 
Federal  Courts. 

In  Part  II  the  treaty-making  power  in  Great  Britain,  France,  and 
other  foreign  states  is  considered  and  discussed.  In  Part  III  the 
date  of  the  taking  effect  of  treaties,  the  determination  of  disputed 
interpretations  of  treaties,  general  aids  in  the  interpretation  of  treaties, 
the  American  construction  of  the  "Most-Favored-Nation"  clause,  and 
the  termination  of  treaties,  is  dealt  with.  In  Appendix  I  will  be 
found  a  digest  of  decisions  of  American  courts  construing  treaties, 
arranged  by  countries,  and  by  general  subjects;  while  in  Appendix  II 
the  forms  of  the  United  States,  Great  Britain,  and  France  with  regard 
to  the  investment  of  power  to  sign  a  treaty  and  the  ratification  and 
proclamation  thereof  are  set  forth. 
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The  work  of  Dr.  Crandall  i-  so  comprehensive  that  much  space 
has  already  been  taken  to  outline  its  scope.  Discussion  of  the  sub- 
stance of  the  book  musl  be  limited.  With  regard  to  sanction,  which 
has  been  so  much  discussed  of  late,  after  describing  the  development 
of  this  idea,  the  author  says:  "As  a  condition  precedent  to  a  satisfac- 
tory guarantee  of  treaty  engagements,  even  a  collective  general  guaran- 
tee by  all  powers  oot  parties  to  the  engagements,  it  is  essential  that 
either  party  may  of  right  by  the  same  compulsion  cause  the  question 
of  the  breach  and  of  the  duty  of  the  guarantor  to  be  submitted  for 
determination  to  an  unprejudiced  international  tribunal.  A  guar- 
antee of  this  character  has  yet  to  be  established."  It  is  to  he  noted 
that  the  force  here  suggested  is  to  be  used  to  obtain  submission  for 
determination  before  an  international  tribunal,  not  to  secure  the 
enforcement  of  the  decree  of  the  court.  It  is  established  by  history 
that  arbitral  decisions  have  been  followed  with  remarkable  regularity. 
The  difficulty  has  usually  been  that  of  getting  the  recalcitrant  nation 
into  court.  Proceeding,  Dr.  Crandall  declares:  "In  the  meantime  it 
is  in  the  desire  of  each  nation  to  maintain  its  standing  with  other 
nations  that  treaties  have  their  chief  sanction".  In  other  word-  the 
sanction  of  expediency,  or  fear  of  retaliation.  It  is  respectfully  sub- 
mitted, by  way  of  amplification,  that  international  law  i-  daily  enforced 
in  our  courts  of  common  law.  The  true  sanction  of  international 
law.  a-  of  national  law.  must  eventually  lie  in  public  opinion. 
If  the  people  of  a  democratic  state  desire  a  law  it  will  he  enacted  and 
enforced.  If  they  do  not  so  desire,  it  may  he  legislated  hut  will  prob- 
ably remain  unenforced.  An  example  of  this  truth  was  recently 
brought  to  our  attention  when  election  betting  on  a  large  scale  was 
tolerated  in  spite  of  the  law  (sec.  I7r>  of  the  Election  Law— L.  L909. 
ch.  22)  which  condemns  and  penalizes  it.  the  right  of  the  violators 
to  vote  being  neither  challenged  at  the  polls  nor  prosecuted  in  court, 
so  far  as  has  been  reported.  So  with  regard  to  international  law. 
The  Austinian  doctrine  of  sanction  thus  becomes  a   fiction. 

From  both  context  and  notes  it  is  evident  that  Dr.  Crandall  has 
done  his  work  in  a  most  comprehensive  and  exhaustive  manner. 
Student-  and  practitioners  of  international  law.  when  considering 
questions  within  the  scope  of  this  hook,  will  find  his  conclusion- 
authoritative. 

Hamilton   Vreeland,  Jr. 


Tin;    I.wv   ok    Promoters.      By    Manfred    \Y.    Ehrich.     Albany: 
Matthew  Bended  &  Co.     L916.    pp.  xli.  643. 

This  book  undertakes  to  cover  the  whole  subject  of  the  rights  and 

liabilities  arising  out  of  or  ii nnection  with  the  promotion  of  cor 

poratione  the  rights  and  liabilities  between  the  corporation,  it-  sub- 
scriber- and  stockholders  respectively,  on  the  one  hand,  and  the  pro- 
moter-   and    those    who    have    dealt     with    them    on    the    other;    also    a- 

between  the  corporation  ami  it-  subscribers,  the  promoter-  and  those 
who  have  dealt   with  tliem.  ami  a-  between  the  promoters  themselves. 

It   contain-  citation-  of  more  than   2,300  ca-e-  am!  states   the  facts  with 

considerable  inline--  and  quotes  freely  from  the  opinion-  of  the  more 
important  one..  Tin  language  is  clear,  the  statement  of  the  law  is 
in  general  dired  and  consistent,  and  the  book  a-  a  whole  is  a  reason- 
able one  for  one  of  it-  cln        Judged  by  the  ordinary  standards,  there- 
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fore,  according  to  which  the  great  mass  of  modern  text  books  are 
constructed,  it  possesses  merit,  and  will  doubtless  be  consulted  by  the 
busy  practitioner  in  his  hurried  search  for  arguments  and  the  most 
recent  authorities,  the  only  other  treatises  upon  this  particular  topic 
being  the  Law  of  Promoters  and  Promotion  of  Corporations  by  Arthur 
M.  Alger,  published  in  X897,  and  the  admirable  little  treatise  by 
Hibberty  &  Rafferty,  published  in  1S98. 

On  the  other  side  of  the  account,  it  should  be  stated  that  the  author 
does  not  attempt  to  go  below  the  surface  of  the  authorities  and  to 
discover  and  to  state  firmly  and  concisely  the  fundamental  principles 
and  to  classify  the  decisions  in  accordance  therewith.  There  is  con- 
siderable repetition  and  redundancy,  and  for  the  judge  or  student  of 
law,  if  not  also  the  busy  practitioner,  the  treatise  would  be  a  more 
useful  one,  if  it  contained  more  statements  of  principles  and  classifi- 
cation of  cases,  definite  and  firmly  discriminating,  and  less  matter 
which  belongs  more  properly  to  cyclopedias  of  law  or  digests. 

In  consequence  of  the  vast  increase  of  the  volume  of  litigation 
and  the  number  of  recorded  decisions,  a  clear  grasp  of  basic  principles 
has  become  more  and  more  important  and  the  crying  need  of  our 
profession  is  not  for  more  text  books  but  for  better  text  books.  Indeed, 
no  one  should  now  undertake  to  write  a  text  book  on  any  topic  of 
the  law  merely  for  the  purpose  of  citing  the  cases  and  restating  the 
decisions  and  judicial  opinions  without  an  attempt  at  a  discriminating 
analysis  and  a  willingness  to  reject  as  unsound  decisions  which  are 
really  in  conflict  with  the  fundamental  principles.  The  Law  of  Pro- 
moters is  a  branch  of  the  Law  of  Contracts  and  Equity,  its  principles 
are  simple  and  few  in  number,  and  it  should  not  require  five  or  six 
hundred  pages  to  give  an  adequate  statement  of  these  principles  and 
an  adequate  classification  of  the  decisions. 

The  study  of  the  Law  of  Promoters  may  be  commended  to  those 
who  have  distrust  of  our  courts  and  think  of  the  law  as  a  mass  of  tech- 
nicalities rather  than  as  a  great  system  of  rules  founded  upon  justice 
and  good  morals.  The  author  himself  in  his  preface  speaks  of  the 
question  of  promoters'  profits  being  "a  matter  which,  under  the  deci- 
sions, depends  not  so  much  upon  the  fair  dealing  of  the  promoters 
as  upon  the  astuteness  of  their  attorneys".  It  is  submitted  that  the 
Law  of  Promoters  is  hardly  open  to  this  criticism — that  on  the  con- 
trary, it  exhibits  an  earnest  effort  on  the  part  of  our  judges  to  deter- 
mine the  rather  complicated  questions  growing  out  of  the  activities  of 
promoters  upon  wholesome  principles  of  justice  and  morality. 

George  F.  Canfidd. 


The  Gist  of  Real  Property  Law.  By  Harold  G.  Aron.  New 
York:  Writers  Plblishing  Co.     1916.    pp.  xiii,  264. 

As  the  title  implies,  and  as  the  author  states  in  his  foreword,  this 
work  is  a  summary  or  condensation  of  the  various  rules  of  real  prop- 
erty with  particular  reference  to  the  law  of  New  York,  New  Jersey  and 
the  Eastern  States.  The  natural  bulkiness  of  all  previous  works  on 
real  property  has  made  it  almost  impracticable  for  the  student  or  prac- 
titioner to  use  them  as  a  methodical  means  of  learning  the  important 
principles  of  real  property  law,  especially  in  view  of  the  customary 
lengthy   diversions  and   copious  footnotes.     Mr.   Aron's  book   lias   the 
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merit  of  being  brief  and  at  the  same  time  of  setting  forth  with  accu- 
racy, practically  every  fundamental  rule  of  real  property.  Much  of 
the  subject  matter  is  necessarily  cryptic  and  indeed  at  times  unin- 
telligible to  a  person  not  already  fairly  well  acquainted  with  the 
subject.  For  instance,  the  treatment,  on  page  34,  of  implied  reserva- 
tions and  easements  of  necessity,  while  giving  the  technical  rules 
with  precision,  is  open  to  the  criticism  that  it  gives  no  examples  of 
such  easements  and  leaves  the  uninitiated  reader  in  a  state  of  con- 
fused speculation  as  to  what  the  practical  application  of  the  rules 
really  is.  However,  it  was  not  to  be  expected  that  there  would  be 
space  for  much  explanatory  matter,  nor  for  theoretical  discussion,  the 
absence  of  which  is  also  striking. 

The  arrangement  of  the  bock  and  Its  classification  of  the  various 
and  complex  rules  is  admirable,  and  the  Btyle  easy  and  flowing,  a 
matter  of  no  small  difficulty  or  importance  in  a  book  of  this  kind. 
Part  IV,  comprising  about  150  pages  and  including  treatment  of  trusts, 
the  various  estates  and  future  interests  in  real  property,  dower,  curtesy, 
the  law  of  landlord  and  tenant,  the  law  of  mortgages,  the  law  of 
powers  and  the  rule  against  perpetuities,  is  a  truly  remarkable  piece 
of  condensation  and  will  prove  especially  valuable  to  law  students  f<  p 
purposes  of  review,  and  to  practitioners  as  a  means  of  handy  referene*'. 

Harold  R.  Medina. 
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THE  EARLY  HISTORY  OF  THE  CONTRACT 
OF  INSURANCE. 

In  this  paper  I  propose  to  deal  with  the  origins  of  the  contract  of 
marine  insurance ;  with  the  beginnings  of  the  development  of 
this  form  of  insurance  in  English  law ;  and  with  the  origins  of 
other  forms  of  insurance. 

I.  The  Origin  of  the  Contract  of  Marine  Insurance. 

Insurance  has  been  defined1  as  a  contract  by  which  one  party 
(the  insurer)  in  consideration  of  a  premium,  undertakes  to 
indemnify  another  (the  insured)  against  loss.  The  researches 
of  M.  Bensa2  have  proved  that  the  earliest  variety  of  this  con- 
tract was  the  contract  of  marine  insurance;  that  as  a  separate 
and  independent  contract  it  dates  back  to  the  early  years  of 
the  fourteenth  century;  and  that  it  was  evolved,  like  so  many 
other  of  our  modern  mercantile  institutions,  in  the  commercial 
cities  of  Italy.3  As  M.  Lefort  has  said,  this  contract  was  not 
devised  by  a  legislator.  It  was  the  last  term  in  the  evolution 
of  various  legal  devices  invented  to  provide  against  the  risks 
of  the  sea  ;4  and  though  there  is  no  evidence  of  the  existence 
of   an   independent   contract   of   insurance   before   the   beginning 

'Smith,  Mercantile  Law    (11th  Ed.)   451. 

*II  contrato  di  assicurazione  nel  medio  evo;  studi  e  ricerche  (1894)  ; 
we  cite  from  the  French  translation,  Histoire  du  contrat  d'assurance  au 
moyen  age.  traduit  par  Valery,  Introduction  par  Lefort  (1897)  ;  Vance. 
Insurance  Law,  Essays  in  Anglo-American  Legal  Hist,  iii,  104-108  gives 
some  account  of  M.  Bensa's  conclusions. 

•Bensa,  op.  cit.  18-24. 

*"Le  contrat  d'assurance  maritime  n'est  pas  du  au  genie  d'un  legislateur ; 
e'est  le  dernier  terme  d'une  serie  devolutions  par  lesquelles  s'est  manifested 
l'idee  de  prevoyance  dans  la  lutte  contre  les  fortunes  de  mer,  lutte  qui 
devait  etre  d'autant  plus  vive  que  de  jour  en  jour  augmentait  l'importance 
des  .vies  et  des  interets  confies  aux  caprices  des  flots,"  op.  cit.  Introd.  VI. 
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of  the  fourteenth  century,  we  can  see  in  these  various  devices 
the  germs  from  which  this  contract  was  evolved.  And,  even 
when  in  practice  it  had  come  to  be  recognized  as  a  distinct 
species  of  contract,  it  still  continued  to  be  disguised  under  the 
forms  of  a  sale,  an  exchange,  or  a  maritime  loan,  in  order  to 
prevent  any  question  whether  it  was  illegal  on  the  ground  that 
it  infringed  the  laws  against  usury.5 

Among  both  the  Greeks  and  the  Romans  we  meet  with  stip- 
ulations, accessory  to  the  contract  of  carriage,  which  settled 
the  incidence  of  the  risk  of  loss  of,  or  damage  to  the  goods 
carried.8  For  instance,  either  the  carrier7  or  the  consignee8 
might  guarantee  the  safe  arrival  of  the  goods  carried :  and 
the  maritime  loan — trajcctitia  pccunia — can  be  analyzed  into  a 
contract  of  mutuum  with  a  contract  of  insurance  added  to  it.9 
The  higher  interest  paid  by  the  borrower  represented  a 
premium  in  consideration  of  which  he  was  not  liable  to  pay 
if  the  ship  were  lost.  Then  again  we  meet,  in  the  earlier 
mediaeval  period,  mutual  associations  formed  to  guard  against 
certain  risks  of  the  sea,  as  for  instance  against  the  risks  which 
arose  from  the  issue  of  letters  of  marque,  or  from  the  practice 
of  reprisals  ;10  and  at  Genoa  there  was  established  an  institu- 
tion— the  Officium  Robarie — to  give  redress  against  Genoese 
citizens   who   had   committed   acts   of   piracy   against   any   trader, 

rPctrus  Santerna,  De  Assecurationibus  Pt.  1,  §§  4-6  (Tractatus  Uni- 
versi  Juris  VI,  Pt.  i  348b)  cites  and  refutes  various  authors  who  had  held 
insurance  contracts  void  on  this  ground;  as  he  says  §  6  "susceptio  periculi 
simpliciter  non  facit  conventionem  illicitam  nisi  alias  sic  illicita"  ;  and  he 
argues  §§  10-16  that  even  a  loan  of  money  to  X,  who  pays  a  premium  to 
the  lender  to  insure  it,  is  not  usury. 

"For  some  account  of  these  arrangements  see  Vance,  op.  cit.  99-103; 
I.- fort.  op.  cit.  vii ;  Ashburner,  The  Rhodian  Sea  Law,  ccxii-ccxxi.  gives 
the  fullest  account  of  the  maritime  loans  at  Greece  and  Rome,  which  are 
the   direct   ancestors   of  the   insurance   contract. 

'Thus  Cicero  states  Epist.  ad  F;im.  II.  Hpist.  17  (cited  Vance  op.  cit. 
99)  that  the  government  should  not  bear  the  risks  of  the  transportation  of 
certain  public  money  from  I.aodicea — "Laodiceac  me  praedes  accepturum 
arbitror  omnia  pecuniae  publicae,  ut  et  mihi  et  populo  cautum  sit  sine 
vecturae  peri 

that  Claudius  assumed  the  risks  of  com  transported  to 

Rum.-.  Life  of  Claudius  V  c.  18  (cited  Vance  op.  cit.  <*>  >■   "Nam  et  negoti- 

proposuit,  suscepto  in  se  damno  bi  cui  quid  per  tem- 

•.  op.  cit.  vii;  <-/.  Ashburner,  <>p.  cit.  ccxvi,  ccxvii;  Dig.  22.2.1. 
thus  defines  pecunia  trafectitia—"Trzjtctitia  ea  pecunia  est  quae  trans 
mare  vehitur  videndum  an  ea  pecunia  comparatae  in 

ea    causa    habentu!  t,    utrum    etiam     ipsae    periculo    creditoris 

navigenl :  tunc  enim  trajcctitia  pecunia  fit." 
"Lefort,  op    cii    vii.   n.  4. 
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which  really  gave  a  sort  of  state  insurance  against  this  particu- 
lar  risk.11 

More  immediately  connected  with  the  development  of  the 
contract  of  insurance  were  the  stipulations  as  to  risk  intro- 
duced into  the  ordinary  commercial  contracts  of  the  thirteenth 
century.  Indeed  M.  Valery  thinks  that,  in  the  thirteenth  cen- 
tury, some  of  these  contracts  e.  g.  contracts  of  sale  or  loan, 
were  never  intended  to  be  sales  or  loans,  but  insurances.12 
Thus  in  the  contract  of  "commenda",  under  which  A  advances 
money  or  other  property  to  B  to  trade  with,  there  is  usually  a 
stipulation  as  to  the  party  on  whom  the  risk  of  accidental 
loss  is  to  fall.13  In  the  contract  of  mutuum  it  is  probable  that, 
though  it  evaded  the  canonical  prohibition  of  usury  by  calling 
itself  mutuum  "gratis  et  amore",14  the  lender  often  paid  over 
the  money  advanced  with  a  deduction,  in  consideration  that 
nothing  should  be  payable  if  the  money  were  lost  by  accident, 
and  such  a  deduction  is,  as  M.  Bensa  has  said,  a  true  premium  of 
insurance.15  Similarly  contracts  of  sale  or  exchange  (cambium) 
were  used  to  disguise  transactions  intended  to  operate  as  loans 
at  sufficient  interest  to  compensate  the  lender,  both  for  the  use  of 
his  money,  and  for  the  provision  that  nothing  was  to  be  payable  if 
the  money  were  accidentally  lost.18  The  form  of  a  contract  of 
sale  was  adapted  to  this  purpose  as  follows: — "Instead  of  B  buy- 
ing goods  with  money  lent  by  A,  A  buys  the  goods  himself  and 
sells  them  to  B,  and  the  price  which  B  agrees  to  pay  will  be  (a) 
payable  at  a  future  date;  (b)  contingent  upon  the  safe  arrival  at 

uIbid.  3. 

"Contrats  d'assurance  maritime  du  XHIe  siecle  (1916),  in  which  he 
analyses  certain  documents  printed  by  Blancard,  Documents  inedits  sur  le 
commerce  de  Marseille. 

"Bensa,  op.  cit.  2,  3.  "Les  clauses  relatives  aux  risques  figurent  de 
tres  bonne  heure  dans  les  contrats  de  commande,  car  on  congoit  aisement 
Tinteret  du  commandite  a  s'affranchir  de  toute  responsabilite  a  raison  des 
cas  fortuits  dont  pouvaient  avoir  a  souffrir  les  marchandises  qui  lui 
etaient   confiees." 

"Ibid,   3. 

"Bensa,  op.  cit.  3,  4 — he  conjectures  that  "Les  interets  etaient  preleves 
des  le  moment  de  la  formation  du  contrat  sur  la  somme  pretee,  exactement 
comme  cela  se  pratique  encore  aujourdhui  pour  l'escompte  des  effets  de 
commerce.  S'il  etait  possible  de  demontrer  la  verite  de  cette  conjecture, 
il  faudrait  voir  dans  cette  retenue  operee  au  profit  du  preteur,  le  payement 
d'une  prime  dassurance  en  retour  de  laquelle  il  assumait  les  risques  du 
pret." 

"Bensa,  op.  cit.  3  n.  2  tells  us  that  in  the  notarial  acts  at  Genoa  we  find 
the  expressions,  nomine  accomendationis,  nomine  venditionis  et  puri  cambii, 
mutuo   gratis   et   amore,   used   quite    indifferently. 
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the  place  of  payment,  either  of  the  original  goods  or  the  goods 
into  which  they  have  been  converted ;  and  (c)  sufficient  to  meet 
the  sum  paid  by  A  with  maritime  interest.  Similarly  in  the  case 
of  exchange,  B  received  coins  from  A  on  the  terms  of  paying 
different  coins  (which  would  be  of  a  different  value)  at  another 
time  or  place ;  and  according  as  the  coins  were  at  the  risk  of  the 
borrower  or  lender  the  value  of  the  coins  to  be  returned  would 
differ.17  The  difference  between  the  rates  of  exchange,  according 
as  the  money  was  repayable  in  any  event,  or  only  on  the  pros- 
perous termination  of  the  voyage,  represents  again  a  premium  of 
insurance.18  As  M.  Bensa  has  said,19  it  is  only  necessary  to  split 
up  such  arrangements  into  their  component  parts  in  order  to 
arrive  at  the  idea  of  an  independent  contract  of  insurance.  "It 
would  only  be  necessary  for  a  third  person  to  intervene  between 
a  purchaser  who  intended  to  purchase  goods  arrived  safely,  and  a 
vendor  who  wished  to  throw  on  the  purchaser  the  risks  of  the 
sea,  and  to  offer  to  take  these  risks  for  the  sum,  which  the  course 
of  trade  and  the  rate  of  exchange  had  fixed  as  the  difference  in 
the  price,  according  as  one  or  other  party  took  these  risks."20 

In  1347  we  have  in  the  archives  of  Genoa  what  is  perhaps  the 
oldest  contract  of  insurance ;  and  the  archives  of  Florence  show 
that,  in  the  first  twenty  years  of  this  century,  it  was  an  ordinary 
commercial  transaction  in  the  principal  commercial  towns  of 
Italy.21  But,  as  we  have  seen,  the  contracts  in  which  the  market 
value  of  the  element  of  risk  had  been  thus  worked  out  were  chiefly 
contracts  of  maritime  loan,  and  all  were  concerned  with  the  risks 
incurred    in   transport — generally   by   sea.22      It   is    not    surprising 

"Ashburner,  op.  cit.  ccxxv ;  Bensa,  op.  cit.  9. 

"Bensa,  op.  cit.  9,  tells  us  that  there  are,  "innombrables  exemples  de 
contrats  de  change  accompagnes  de  1'une  des  deux  clause,  'rendu  lauf  a 
terre',  ou  'aux  risques  de  mer'.  Dans  la  Pratica  drlla  Mercatura  de  Pego- 
lotti  p.  200,  on  voit  que,  selon  qu'une  lettre  de  change  tiree  <1<  Florence 
sur  l'Angleterre  renfermait  l'une  ou  l'autre  de  ces  clauses,  le  banquier 
percevait  une  commission  de  10  sous,  ou  bien  seulement  de  20  petit  sous 
par  100  marcs.  La  difference  de  ses  deux  taux  montre  que,  dana  le  premier 
cas.   on   payait   une   veritable   prime   d'assurance." 

"Bensa,  op.  cit.   10. 

"Ibid.    10. 

"['.<  nsa.  op.  cit.  20,  ct  seq.  Some  have  wished  to  maintain  that  Portugal 
the  place  from  which  the  contract  came;  Bensa  has  proved  the  cor- 
rectness of  the  opinion  of  Stypmann  and  Pardessus  that  it  comes  from 
Italy. 

"We  do  find,  however,  that  the  risks  of  transport  by  land  were  insured; 

Bensa,  op.  cit.  22.  says  that  it  appear!  from  the  Florentine  documents  that 

nets   of   insurance   were  made   "noil   s<  ulcment   en   vue   des   risques  des 

marchandises    sur   mer,    mais   aussi    en    vue   del    riMpies    du    transport    par 
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therefore  to  find  that  when  the  contract  of  insurance  first  appears 
as  an  independent  contract  it  is  modelled  on  the  maritime  loan, 
which  developed  into  the  contract  of  bottomry.23  No  very  large 
modification  was  needed.  In  the  maritime  loan  the  debtor,  who 
has  borrowed  the  money,  declares  that  he  has  received  the  sum 
advanced,  and  promises  to  restore  an  equivalent  sum  on  the  safe 
arrival  of  the  ship  or  goods :  in  the  insurance  the  assurer  plays  the 
part  of  the  debtor,  states  that  he  has  received  the  amount  for 
which  the  ship  or  goods  are  insured,  and  promises  to  repay  it  in 
the  event  of  the  ship  or  goods  not  arriving  safely.24  It  was  only 
natural  that  the  earliest  insurers  should  be  shipowners — they  could 
charge  a  smaller  premium  because  they  could  more  easily  guar- 
antee a  safe  arrival  ;25  and  it  was  inevitable  that  those  who  drew 
up  the  earliest  contracts  of  insurance  should  be  the  same  persons 
as  those  who  were  in  the  habit  of  drawing  up  contracts  of  loan 
on  bottomry.26  Hence  it  was  from  the  latter  contract  that  some 
of  the  most  important  of  the  technical  terms  applicable  to  insur- 
ance at  the  present  day,  (such,  for  instance  as  'policy'  and 
'premium')   were  originally  taken.27 

But  later  in  the  century  the  form  changed.  It  came  to  be 
modelled  on  a  sale;28  and  the  analogy  of  a  sale  was  used  to  ex- 
plain its  incidents.  The  contract  of  sale  was  adapted  to  the  pur- 
poses of  an  insurance  by  regarding  the  property  insured  as  sold  to 
the  insurer,  subject  to  a  resolutive  condition  in  the  event  of  its 
safe  arrival.  It  was  for  this  reason  that  the  goods  were  at  the 
insurer's  risk  during  the  whole  of  the  voyage,  and  that  he  could 

terre" ;  further  it  seems,  op.  cit.  46,  that  the  premium  for  these  risks  was 
about  half  that  for  maritime  risks;  but  even  in  the  middle  of  the  seven- 
teenth century  this  form  of  insurance  was  comparatively  rare;  Marquardus 
De  jure  mercatorum  et  commerciorum  11.13.11  says,  "Ilia  est  super  rebus 
quae  terra,   haec  quae  mari  transvehuntur ;   rara  ilia   frequens  haec". 

"Ibid.  28. 

MI1  y  avait,  toutefois,  une  difference :  tandis  que  dans  la  pret  a  la 
grosse  le  debiteur,  c'est  a  dire  l'emprunteur,  declarait  avoir  regu  la  somme 
qui  lui  etait  vraiment  avancee  et  s'engageait  a  restituer  une  somme  equiva- 
lente  en  cas  d'arrivee  a  bon  port;  dans  l'assurance,  au  contraire,  le 
debiteur,  c'est  a  dire  l'assureur,  feignait  d'avoir  regu  la  somme  assuree, 
s'engageant  a  la  payer  a  l'assure  dans  le  delai  convenu,  sauf  dans  le  cas 
d'arrivee  a  bon  port  du  navire  ou  des  marchandises,"  Bensa,  op.  cit.  28. 

"Ibid.  24. 

"Lefort,  op.  cit.  xi. 

"Ibid,  xi,  xii;  cf.  ibid,  xii,  n.  2  citing  Straccha,  De  Assecuratione  Gl. 
xv.  2  who  says,  "Trajectitia  pecunia  instar  cujus  assecuratio  inventa  est". 

"Bensa,  op.  cit.  28 — at  Genoa,  "A  partir  de  1368,  dans  tous  les  actes 
genois  d'assurance,  l'assure  s'oblige  a  payer  la  somme  assuree  n6mine 
venditionis  et  puri  cambii." 
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sue  for  their  recovery  during  this  period.-0  Two  important  prin- 
ciples of  insurance  law  flowed  from  this  conception.  In  the  first 
place,  the  insured  must  be  the  owner,  or  at  least  have  some  in- 
terest in  the  property  insured.30  A  man  cannot  transfer  to  another 
what  he  does  not  own.  Therefore  from  the  first  the  contract  was 
a  true  contract  of  indemnity,  and  not  a  mere  wager  on  the  safe 
arrival  of  ship  or  merchandise.31  In  the  second  place  if  the  ship 
or  goods  did  not  arrive  safely,  and  the  resolutive  condition  failed 
to  operate,  the  insurers  were  entitled  to  so  much  of  the  property 
insured  as  could  be  recovered.32 

During  the  fourteenth  century  the  business  of  insurance  grew 
and  flourished.  In  the  first  half  of  the  fourteenth  century  Floren- 
tine and  Genoese  merchants  treated  the  cost  of  insurance  as  a 
regular  part  of  the  cost  of  transport.33  Genoa  seems  to  have  been 
the  centre  of  the  insurance  business.  Societies  of  insurance 
brokers,  employed  solely  in  this  business,  were  known  there,34 
and  that  their  business  flourished  can  be  seen  from  the  fact  that 
on  a  single  day  in  1393,  a  single  Genoese  notary  made  more  than 
eighty  insurance  contracts. 3r>  The  growing  popularity  of  the  con- 
tract naturally  caused  it  to  become  still  further  separated  from 
the  contract  of  loan  on  bottomry,  or  the  contract  of  sale.  Ship- 
owners, as  such,  ceased  to  act  as  insurers ;  and  the  magnitude  of 
the  sums  assured  led  to  the  practice  of  several  persons  joining  in 
the  contract,  by  writing  their  names  under  the  policy,  with  the 
proportion  of  the  sum  assured  for  which  they  were  prepared  to 

"Two  passages  from  the  Consilia  of  the  Genoese  lawyer  Bosco,  cited 
Bensa,  op.  cit.  29,  30  make  this  quite  clear — "Si  contingeret  res  vel  merces, 
super  quibus  facta  est  assecuratio,  perdi,  assecurator  solvit  pretium  ct 
valorem  pro  quo  assecuravit,  et  recuperat  merces  quae  sunt  suo  periculo  a 
se  emptae,  si  recuperari  possunt" ;  and,  "Si  contingat  res  illas  super  quibus 
est  facta  securitas  capi,  dictae  res  tanquam  efTectae  assecuratorum  pro 
parte  qua  assecuraverunt  super  ipsis,  per  eos  vindicantur  et  recuperantur, 
et  de  ipsis  tanquam  propriis  disponunt,  quasi  tanquam  res  venditae  ex  die 
enntractae  assecurationis  toto  viagio  fuerint  ipsorum  emptorum  et  assecura- 
torum periculo." 

•"Bensa,   op.  cit.  34. 

"Ibid,  34. 

"n.  29.   ante. 

"Bensa,  op.  cit.  21— citing  as  authority  the  books  of  Francesco  del  Bene 
and   Company,   of  Florence. 

"Ibid.  48. 

'Ibid.  47;  Bosco  in  no.  369  of  his  Consilia  (there  cited)  says,  'Marcus 
propter  lucrari    fecit   plures   BSSeCUrationeS   BlCUt    faciunt   phirirui   mercat<>res 

de  Janua  quorum  aliqui  de  nullo  alio  vivunt  quam  do  nujusmodi  quaestu, 
qui  quandoque  est  ntilissimus.  quandoque  damnosus,  secundum  discretiones 
urantJum    el    secundum    cursum    temporum    et    fortunae    blandimenta 
vel   adversiones." 
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answer.36  Moreover  the  form  of  the  contract  tended  to  grow  less 
elaborate.  Its  legality  being  now  fully  recognized,  it  ceased  to 
be  disguised  under  the  form  of  a  loan  or  a  sale.  It  came  to  be 
regarded  as  a  distinct  species  of  the  large  genus  innominate  con- 
tract, reducible  to  the  formula  "do  ut  facias — I  the  insured  give 
a  premium  that  you  the  insurer  may  undertake  a  risk."37 

In  early  days  there  was  no  rule  as  to  the  form  in  which  the 
contract  must  be  drawn  up.  There  is  reason  indeed  to  think  that, 
in  the  earlier  part  of  the  fourteenth  century,  contracts  of  insurance 
were  sometimes  made  verbally.38  But  the  procedural  advantages 
obtained  by  getting  the  contract  drawn  up  in  writing  by  a  notary 
or  a  sworn  broker  led  the  parties  in  almost  all  cases  to  adopt  this 
method  of  contracting.39  In  the  first  instance  these  contracts  were 
sometimes  very  informally  drawn.  Mere  notes  of  the  necessary 
clauses  to  be  inserted  in  the  agreement  were  taken.40  Probably 
the  instrument  was  embodied  in  complete  form  only  if  it  was  neces- 
sary to  take  legal  proceedings  upon  it.41  But  it  is  clear  that  the 
practice  of  employing  sworn  brokers  will  lead  to  the  evolution 
of  a  stereotyped  form.  The  form  which  the  brokers  of  Genoa, 
Florence,  and  Pisa  evolved  in  this  century  has  in  substance 
shaped  the  policies  of  our  modern  law.42  It  was  substantially  the 
form  on  which  Straccha43  commented  in  the  sixteenth  century; 
and  it  was  the  form  which  many  governments  in  the  same  cen- 
tury, partly  for  fiscal  reasons,  and  partly  on  account  of  the  con- 

"Bensa,  op.  cit.  24. 

"Straccha,  De  Assecuratione,  Introd.  47 — "Et  illud  quaeritur,  rem  tuam 
mari  vel  terra  exportandam  salvam  fore  promisi  periculum  suscipiens,  et 
periculi  gratia  pretium,  an  nominatus  seu  magis  irmominatus  contractus 
censeatur?  Et  innominatum  contractum  esse  censit  Baldwinius  .  .  . 
suscipio  enim  periculum  ut  des  .  .  .  et  sic  facio  ut  des ;"  equally  also, 
if  looked  at  from  the  point  of  view  of  the  insurer  it  is  a  contract  of  "Facio 
ut  des",  for  these  innominate  contracts,  "judicantur  diversi  modo,  ex  parte 
dantis  est  do  ut  facias,  ex  parte  vero  facientis  est  facio  ut  des,  non  inspecto 
ordine  contrahendi,  sicut  in  emptione  et  venditione,  locatione,  et  similibus." 

mBensa,  op.  cit.  34 — "Les  documents  que  nous  possedons  admettent,  en 
effet,  la  possibility  de  conclure  le  contrat  cum  scriptura  vel  sine." 

''Ibid.  30. 

"See  the  specimen  cited  Bensa,  op.  cit.  31,   32. 

"Ibid.  31. 

42"Les  polices  florentines  et  pisanes  etaient  assez  conformes,  dans  leur 
ensemble,  aux  polices  modernes  .  .  .  Aussi  convient  il  peut-etre  de 
conjecturer  qu'a  Genes  egalement  les  polices  d'assurance  contenaient  ces 
clauses  detaillees  dont  les  polices  florentines  et  pisanes  nous  revelent  l'usage, 
et  qu'elles  differaient  par  la  des  instruments  dresses  par  les  notaires", 
Bensa,  op.  cit.  33. 

"De  Assecuratione;  the  form  is  at  the  end  of  the  Introd.,  and  the  rest 
of  the  treatise  consists  of  40  Glosses  on  the  form;  the  form  is  dated  1567; 
cf.  Bensa,  op.  cit.  33. 
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venience  of  having  one  definite  form  which  all  traders  understood, 
made  obligatory  for  all  insurance  contracts.44 

This  growth  of  the  practice  of  insurance  caused  in  the  first 
place  the  ascertainment  and  elaboration  of  the  rules  of  law  govern- 
ing the  contract,  and  in  the  second  place  its  regulation  by  statutes 
which  were  passed,  either  in  the  interests  of  the  state,  or  in  the 
interests  of  the  parties  to  the  contract.  Since  these  rules  and 
statutes  are  the  basis  of  the  insurance  law  observed  in  Europe 
and  in  England  at  the  present  day,  we  must  glance  briefly  at  them. 

(1)  We  have  seen  that,  from  the  first,  the  contract  of  insur- 
ance was  a  contract  of  indemnity,  and  that  therefore  the  person 
insured  must  have  some  interest  in  the  subject  matter  of  the  in- 
surance. This  requirement  sometimes  gave  insurers  the  oppor- 
tunity of  evading  their  obligations,  and  led  to  the  insertion  of 
clauses  which  bound  the  insurers  to  pay  whether  or  not  the  insured 
had  any  interest.45  But  the  prevalence  of  these  clauses  soon  gave 
rise  to  the  serious  evil  of  facilitating,  by  means  of  insurance,  mere 
wagering  contracts  on  the  safety  of  ships  or  other  property 
insured.48  The  merchandise  assured  was,  in  the  earlier  contracts, 
described  with  some  minuteness,  which  gave  place,  in  later  con- 
tracts, to  a  more  general  description.47  The  ship  on  which  the 
merchandise  was  loaded,  was  described ;  and  the  names  of  the 
captain,  the  consignor,  and  owner  were  inserted.48  It  was  very 
rarely  that  the  ship  was  not  designated,  and  the  insured  allowed 
to  load  in  any  ship  he  pleased.49  At  first  the  insurance  was  always 
for  the  voyage.  Time  policies  (which  never  exceeded  a  year) 
were  however  introduced  in  the  course  of  the  fourteenth  century.80 
From  the  earliest  time  the  route  was  prescribed ;  and  any  deviation, 
unless  allowed  by  the  policy,  avoided  the  contract.51     The  risks 

"See  Magens,  Insurances  ii,  4-7  for  two  forms  of  policy  prescribed  at 
Florence  by  the  ordinance  of  1523. 

"Bensa,  op.  cit.  35,  citing  Bosco.  Consilia  392  p.  611 — "Nisi  instrumenta 
assecurationam  essent  ita  lati  et  ampli  tenoris,  fatui  essent  facientes  se 
assccurari  quia  assecuratores  propter  non  solvere  mille  cavillationes 
excogitarcnt  " 

"Ibid.  36. 

"Bentt,  op,  cit,  37 — eventually,  "Ou  on  vient  meme  a  ne  plus  specifier 
que  lcs  objets  prccieux  et  ccrtaines  categories  de  marchandises ;  pour 
toutes  les  autres,  on  employait  la  formule  generale  super  rebus,  ft 
mcrcibus." 

"Ibid.  38. 

-Ibid.  38.  39. 

-Ibid.  39. 

"Ibid.  39-41— the  question  what  amounted  to  a  deviation  seems  to  have 
given   rise  to  a  good  many  questions. 
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against  which  the  insurance  was  made  were  generally  carefully 
specified;  but  generally  they  excluded  risks  arising  from  the 
barratry  of  the  master;  and  sometimes  certain  other  risks  also.62 
Sometimes  the  policy  specified  a  time  within  which,  in  default  of 
news,  the  ship  was  to  be  presumed  to  be  lost.53  In  case  of  capture 
and  rescue  it  was  a  disputed  point  as  to  whether  the  insurers  were 
liable  to  pay.54  The  better  opinion  seems  to  have  been  that  they 
were  liable;  and  policies  sometimes  provided  that  they  should  not 
be  liable,  if  they  redeemed  the  goods  and  delivered  them  safely  at 
their  destination.55  The  one  duty  of  the  assured  was  to  pay  the 
premium ;  and  this  payment  must  always  be  made  in  advance.58 
Sometimes  provision  was  made  for  the  cancellation  of  the  policy 
and  the  return  of  the  premium,  if  e.  g.,  owing  to  the  abandonment 
of  the  voyage,  the  risk  was  never  incurred.57 

(2)  The  earliest  legislation58  on  the  subject  of  insurances  comes 
from  Genoa  and  Florence.  The  earliest  enactment  is  a  Genoese 
statute  which  comes  from  the  last  quarter  of  the  fourteenth  cen- 
tury.89 It  was  directed  to  the  prohibition  of  insurances  on  foreign 
ships — a  prohibition  which  was  never  very  effectual,  and  was 
shortly  afterwards  repealed,60  and  to  laying  down  certain  other 
conditions  as  to  the  validity  of  the  contract.  For  instance,  insur- 
ances made  after  the  loss  was  known  were  declared  to  be  void ;  and 
the  loss  was  deemed  to  be  known  if  any  one  person  had  heard  the 

"Ibid.  42-44 ;  see  especially  the  clause  taken  from  a  Florentine  policy 
of  1397  cited  at  p.  43— "Les  risques  que  les  assureurs  courent  .  .  . 
sont  ceux  de  Dieu,  de  la  mer,  des  gens,  du  feu,  du  jet  a  la  mer,  de  la 
retention  par  le  fait  des  Seigneurs  ou  des  Communes  ou  de  toute  autre 
personne,  ou  de  represailles,  ou  d'arret,  et  de  tout  autre  cas,  peril,  fortune, 
empechement  ou  sinistre  qui,  de  quelque  fagon  que  ce  soit,  pourrait  se 
produire,  ou  se  serait  produit,  et  quels  que  puissent  etre  les  cas  et  dans 
quelques  conditions  qu'ils  se  realisent,  excepte  ce  qui  pourrait  concerner 
le  lest  et  la  douane." 

"Ibid.  44. 

"Bensa,  op.  cit.  44;  for  similar  doubts  in  English  law  see  below,  p.  106. 

"Bensa,  op.  cit.  44. 

"Ibid.  45— as  M.  Bensa  says,  this  custom  as  to  payment  in  advance 
may  have  originated  when  the  contract  took  the  form  of  a  fictitious  sale; 
under  this  form  the  assurer  declared  that  he  had  received  the  sum  for 
which  the  property  was  insured ;  and,  when  the  contract  took  this  form, 
"l'assureur  n'aurait  pas  eu  d'action  pour  en  poursuivre  le  payement"; 
later  this  custom  passed  into  enacted  law. 

"Ibid.  46,  47. 

"On  this  legislation  generally  see  ibid,  chaps,  v-vii. 

"Ibid.  52 — we  have  not  got  its  text,  but  we  can  gather  its  substance 
from  the  commentary  contained  in  the  Consilia  of  Bosco ;  it  must  be 
before  1383,  as  an  addition  to  it  was  made  in  that  year.    Ibid. 

*°Bensa,  op.  cit.  54 — repealed  in  1408  for  fiscal  reasons;  for  similar 
laws  elsewhere  and  their  modification  see  ibid.,  53,  81-85. 
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news.61  Other  statutes  were  passed  to  impose  a  tax  upon  insur- 
ances,62 to  settle  the  form  of  the  contract,63  and  to  provide  a  short 
and  effective  procedure  for  the  enforcement  of  claims  upon  insur- 
ance policies.64  Towards  the  end  of  the  fifteenth  century,  the 
greater  freedom  allowed  to  the  parties  to  make  what  terms  they 
pleased,  led  to  an  increase  in  the  practice  of  making  insurance  con- 
tracts solely  for  the  purpose  of  wagering;  and  the  legislature  at 
Genoa  made  attempts  to  prohibit  them,  which  were  not  very  suc- 
cessful.65 But  none  of  these  statutes  covered  very  much  ground. 
It  is  to  the  statutes  of  Barcelona  that  we  must  look  for  the  first 
comprehensive  code  of  insurance  law.66  These  statutes,  as  finally 
codified  in  1484,  have  had  a  large  influence  upon  the  insurance  law 
of  the  rest  of  Europe,  partly  because,  being  printed  and  circulated 
with  the  Consolato  del  Mare,  they  shared  its  fame  and  influence;67 
and  partly  because,  being  compiled  at  a  later  period  than  the 
earliest  Italian  legislation,  the  law  was  more  settled,  and  therefore 
better  fitted  for  codification.68  They  were  a  model  for  the  various 
codes  of  insurance  law  which  the  chief  trading  countries  of  Europe 
passed  in  the  sixteenth  and  seventeenth  centuries.69 

This  legislation  is  comprised  in  five  statutes  which  were  passed 
at  Barcelona  from  1435-1484.  They  deal  with  all  aspects  of  insur- 
ance law,  and  settle  the  leading  principles  which  underlie  it.  The 
statute  of  143570  is  the  basis  of  the  later  law.  Among  other  topics 
it  deals  With  the  capacity  of  the  parties,71  insurances  on  foreign 
ships,72  the  proportion   which  the   value  of  the  property   insured 

"Ibid.  52,  53 — the  loss  is  known  if  it  has  come  to  the  knowledge 
of   a   single   person. 

"Genoa   (1401)   ibid.  S3. 

"Florence  (1523)   Magens,  Insurances  ii,  1,  §  2. 

"Bensa.  op.  cit.  72-80;  see  e.  g.  the  Venetian  law  of  1468,  cited  ibid.  80. 
"Ibid.  X4-K.X,   104;    M.   Bensa  seems  to  dispose  successfully  of  the   view 
I    Prof.    Vivante   thai    the   growth   and   extension   of   insurance   contracts 
lue   to   the    use   made  of   them   to   r.iakc   wagers;   as   M.    Bensa   says, 
irement,    lea    pans    onl    contribue"    a    augmenter    le    nombre    de   ces 
n'esl    qu'apres    qu'ils   £taien(    dej'a    devenus    frequents, 
a  la  realite*  du  besoin  auquel  ils  donoaient  satisfaction." 
"Pot  the  text  of  the  statutes  see  Pardessus,  Lois  Maritimes,  v.  493-554) 
507-54.?;  they  an-  summarized  by  Bensa,  op.  cit,  chap,  \i. 
p   cit.  :'i 

1.    57,   58. 
"For  the   text   of   some   of   these   later  laws   Bee    Magens,   op   cit.   ii, 
23-30    Antwerp   1563;   ibid.  30-49    Spanish  ordinances  of   1556,  1588,  and 
1618. 

.  op.  cii   493 

T,§  3. 
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must  bear  to  the  amount  of  the  insurance73  the  rules  as  to  presump- 
tion of  loss,74  the  regulation  of  insurance  brokers,75  the  payment 
of  the  premium,76  the  form  of  the  contract,77  the  procedure  to 
enforce  it.78  Some  small  modifications  were  made  in  the  following 
year,79  and  in  145880  considerable  modifications  were  made  in  the 
direction  of  allowing  greater  freedom  to  insurers  and  insured.81 
Additional  rules  were  made  as  to  the  payment  of  the  premium,82 
as  to  proof  of  the  loss,83  and  as  to  the  procedure  to  enforce  the 
contract  ;84  and  there  were  some  new  rules  as  to  the  cancellation  of 
the  policy  when  the  risk  was  not  incurred.85  In  146188  evasions  of 
the  rules  as  to  insurances  on  foreign  ships,  by  making  use  of  the 
machinery  of  a  sale  or  a  loan,  were  prohibited.  In  148487  all  these 
rules  were  summed  up  in  the  comprehensive  code  which,  as  I  have 
said,  has  had  so  large  an  influence  on  the  development  of  the  law 
throughout  Europe.88  The  chief  change  made  was  the  abolition 
of  all  restrictions  on  the  insurance  of  foreign  ships,89  but  this  free- 
dom obviously  tended  to  encourage  mere  wagering  policies.  In 
order  to  discourage  them,  insurances  on  ships  or  cargoes  sailing 
beyond  the  Straits  of  Gibraltar  were  prohibited,  unless  they  were 
destined  for  Barcelona  ;90  and  the  rules  were  made  to  suppress  the 

"§§  2,  4. 

74§  15. 

"§§  8,  17-20. 

"§  11. 

"§9. 

ra§§  12-14. 

"Pardessus,  op.  cit.  502-504. 

"Ibid.  507-521. 

8,§  1. 

82§  12. 

M§  14. 

M§§  8,  9,  18-22. 

M§§  14,  15. 

8ePardessus,  op.  cit.  521-523. 

"Pardessus,  op.  cit.  523-543. 

M"Les  veritables  Ordinacions  sobre  les  seguretats,  qui,  traduites  en 
plusieurs  langues,  ont  exerce  une  si  grande  influence  sur  la  jurisprudence 
maritime  de  la  Mediterranee,  et  aux  quelles  Ton  a  coutume  de  se  referer 
quand  on  parle  de  la  portee  de  lois  de  Barcelone,  ne  sont  pas  autre  chose 
que  l'ordonnance  de  1484,  ou  la  matiere  regut  sa  reglementation  definitive," 
Bensa,  op.   cit.  67. 

? L 

80§  2 ;  as  Bensa  says.  op.  cit.  68 — "Les  assurances  in  quovis  n'etaient 
pas  admises  par  le  droit  maritime  Catalan.  La  crainte  des  simulations 
et  des  paris,  qui  avait  inspire  cette  restriction,  etait  telle  qu'elle  eut  pour 
resultat  de  faire  defendre  absolument  les  assurances  portant,  soit  sur  les 
merchandises  .  .  .  voyageant  au  dela  du  detroit  de  Gibraltar  .  .  . 
soit   sur   les   batiments   naviguant   dans   les   memes   parages." 


96  COLUMBIA  LAW  REVIEW. 

practice  of  insuring  non-existent  cargoes.91  Further  provisions 
were  made  to  invalidate  contracts  made  after  the  loss  had  oc- 
curred,92 and  as  to  the  presumption  of  loss  from  the  non-receipt  of 
news. 

These  statutes  give  us,  as  M.  Bensa  has  said,  a  very  complete 
picture  of  the  insurance  law  of  the  fifteenth  century.  They  are,  as 
I  have  said,  especially  important  in  the  early  history  of  this  con- 
tract in  England  and  in  other  European  countries ;  for  it  was  the 
Italian  and  Spanish  insurance  law  of  this  century  which  was  already 
making  its  influence  felt  in  the  trading  cities  of  the  Netherlands, 
and  was  soon  to  make  its  appearance  in  England.93  To  its  adven- 
tures in  England  we  must  now  turn. 

(2)  The  Introduction  and  Development  of  the  Contract  of 
Marine  Insurance  in  England. 

As  we  might  expect,  the  earliest  mention  of  a  policy  of  insur- 
ance in  England  is  to  be  found  among  the  records  of  the  court  of 
Admiralty.  Insurance,  as  was  pointed  out  in  a  sixteenth  century 
petition  to  the  Council,  "is  not  grounded  upon  the  lawes  of  the 
realme,  but  rather  a  civill  and  maritime  cause,  to  be  determined 
and  discided  by  civilians,  or  els  in  the  highe  courte  of  the  Ad- 
miraltye."9*  This  earliest  policy  is  to  be  found  in  the  record  of 
the  case  of  Broke  c.  Maynard06  (1547),  in  which  an  action  was 
brought  by  the  insured  on  a  policy  written  in  Italian,  and  sub- 
scribed by  two  underwriters.  The  action  was  defended  on  the 
ground  that  the  insurers  had  already  paid  part  of  the  sum,  and 
that  they  had  received  no  part  of  goods  which  had  been  salved.  It 
was  further  alleged  that  there  had  been  a  deviation.  The  case 
clearly  shows  that  at  this  date  the  practice  of  insurance  was  well 
known  in  England ;  and  that  this  was  the   fact  was  specifically 

"§  9. 

M§  17. 

"Genoese  underwriters  were  established  at  Bruges  in  1370,  Bensa,  op. 
cit,  101  ;  "I.'Espagne  d'abord  et  pour  pen  de  temps  d'ailleurs,  puis  la 
Flandrc,  l'Angleterre  et  la  France,  en  recueillant  les  traditions  et  les 
coutumes  de  l'ltalie,  lui  succiderent  dans  la  mission  de  les  developer  con- 
fonnimenl  IUX  transformations  amenees  par  la  marche  du  temps,  et  aux 
formei    nouvellei   du   commerce  terrestre   et   maritime,"   ibid.    105. 

"Select  Pleas  of  the  Admiralty   (S.  S.)    ii,  lxxvi. 

"Select    Pleas    of   the    Admiralty    (S.    S.)    ii,   47;    possibly    the   case   of 

Emerson    c.    de    Sallanova    (1545)    ibid,   lxvi,    which    turned    upon    a    claim 

On   an    indemnity   Riven    against    the   withdrawal    of   a   safe   conduct   by    the 

king  of    France,   may   be   an   earlier  case   of   insurance;    cf.   Vance,   Essays 

nglo-Amencan  Legal  Hist,  iii,  110. 
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stated  in  the  case  of  Ridolphye  c.  Nunez™  (1562),  in  which  the 
custom  in  the  city  of  London  of  making  insurances  through 
agents  is  thus  set  out  in  the  pleadings:  "The  use  and  custome  of 
makynge  bylls  of  assuraunce  in  the  place  commonly  called  Lumbard 
Strete  of  London,  and  likewyse  in  the  Burse  of  Antwerpe,  is  and 
tyme  out  of  mynde  hath  byn  emongst  merchants  usinge  and 
frequentinge  the  sayde  severall  places,  and  assuraunces  used  and 
observed,  that  the  partie,  in  whose  name  the  bill  of  assuraunce  is 
made,  ys  not  bounde  to  specifie  in  the  same  whether  the  goods 
assured  are  for  his  owne  or  for  any  other  man's  accompte.  .  .  . 
And  yf  any  mysfortune  chauncethe  to  the  same  gooddes  in  such 
sort  assuryd,  the  sayde  partie,  in  whose  name  the  byll  of  assur- 
aunce is  made,  maye  demande  and  oughte  to  recover  them  againste 
the  assurers  by  vertue  of  the  sayd  custome  as  his  owne  propre 
gooddes,  although  they  perteyne  to  some  other.  .  .  .  And 
further  he  doothe  alledge  that  commonly  merchants,  by  all  the 
tyme  above  declared,  have  and  doo  cause  ther  gooddes  to  be  assured 
from  porte  to  porte  by  ther  factors  and  other  ther  frends  havinge 
noo  interest  or  propretie  in  the  gooddes  assured,  and  yet  thas- 
suraunce  goodd,  and  thassurers  bounde  tanswere  the  losse  of  such 
gooddes  yf  any  happen." 

The  Italian  origin  of  insurance  law  is  clear  on  the  face  of  the 
policies 'which  we  find  in  the  records  of  the  court  of  Admiralty.97 
The  earliest  policy  which  appears  there  is,  as  we  have  seen,  written 
in  Italian  ;98  and  in  form  they  are  very  similar  to  the  Italian  policies 
of  this  period.  A  comparison  between  some  of  them,  and  the  form 
of  policy  prescribed  by  the  Florentine  legislation  of  1523,09  will 
make  this  quite  clear.  They  are  not  of  course  precisely  similar. 
They  are  not  drawn  up  in  one  stereotyped  form,  and  they  therefore 
vary  both  in  length  and  in  contents.  Some  are  quite  short,  while 
others  contain  larger  and  more  elaborate  clauses.  Two  policies 
contain  a  "sue  and  labour"  clause  ;100  and  a  Dutch  policy  of  1638 
contains  a  renunciation  of  the  Antwerp  Insurance  orders,  and  an 
agreement  to  submit  to  arbitration  in  the  case  of  any  disagree- 
ment.101    But  the  clause  which  nearly  all  the  English  policies  of 

"Select  Pleas  of  the  Admiralty  (S.  S.)  ii,  52,  53;  in  1573-4  insurance 
is  referred  to  as  an  ancient  custom  among  merchants,  Dasent,  Acts  of  the 
Privy  Council,  viii,  195-6. 

"Select  Pleas  of  the  Admiralty    (S.   S.)    ii,  45-59. 

"Ibid,  47. 

"Magens,  op.  cit.,  ii,  4-7. 

100Select  Pleas  of  the  Admiralty   (S.  S.)    ii,  56,  58,  59;  below  note  149. 

,0,Select  Pleas  of  the  Admiralty   (S.  S.)    ii,  59. 
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this  period  contain — which  in  a  modified  form  our  modern  policies 
of  marine  insurance  still  retain — to  the  effect  that  this  policy  shall 
be  of  as  much  force  and  effect  as  the  surest  writing  or  policy  here- 
tofore made  in  Lombard  Street,102  probably  had  the  result  of  pro- 
ducing a  uniformity  in  the  legal  effect  of  all  these  policies.  It 
showed  that  the  parties  intended  to  incorporate  into  their  contracts 
the  rules  of  the  law  merchant  generally  understood  to  be  applicable 
to  them  ;103  and  it  therefore  enabled  the  parties  to  appeal  to,  and 
the  court  to  apply,  these  rules  in  any  litigation  which  might  arise. 

The  growth  of  England's  foreign  trade  in  the  latter  part  of  the 
sixteenth  century  increased  the  importance  of  insurance  law  :  and, 
from  1574  onwards,  we  find  that  the  Council  is  beginning  to  con- 
sider the  expediency  of  putting  this  new  business  under  some  form 
of  regulation,  and  of  providing  some  means  by  which  the  rights  of 
the  parties  under  an  insurance  contract  could  be  quickly  and  easily 
enforced.  That  the  Council  might  be  informed  as  to  the  actual 
rules  observed,  an  order  was  sent  in  1574  to  the  Lord  Mayor  of 
London  to  collect  and  certify  the  orders  made  and  the  rules  applied 
by  the  merchants  in  matters  of  insurance.104  But  nothing  was  done 
this  year,  although  the  order  was  repeated.105  In  1575  the  Lord 
Mayor  was  further  directed  to  fix  the  prices  for  making  and  regis- 
tering policies  of  insurance.106  But  apparently  nothing  was  done, 
as  later  in  the  same  year  he  was  again  directed  to  summon  expe- 
rienced merchants  and  civilians,  and,  with  their  help,  to  collect  this 
information  and  reduce  it  to  writing;107  and  it  was  necessary  to 
repeat  the  order  in  1576.108 

1MIn  the  policy  of  1547,  ibid.  48,  the  clause  runs  as  follows:  "As  for 
the  aventure  that  the  assurers  shall  stande  at,  it  is  to  be  understoode  that 
this  preasente  writinge  bathe  as  muche  forse  as  the  heste  made  or  dieted 
byll  of  surance  which  is  used  to  be  made  in  this  Lombarde  Streete  of 
London";  in  the  form  of  marine  insurance  set  out  in  the  first  schedule 
to  the  Marine  Insurance  Act  1906,  6  Edward  vii,  c.  41,  it  runs  as  follows: 
"And  it  i-  agreed  by  us,  the  insurers,  that  this  writing  or  policy  of  assur- 
ance shall  be  of  as  much  force  and  effect  as  the  surest  writing  or  policy  of 
assurance  heretofore  made  in  Lombard  Street,  or  in  the  Royal  Exchange, 
where  in  London." 

the  Council  tell  the  Lord  Mayor,  whom  they  had  directed  to 
write  down  the  rules  and  orders  relating  to  insurance,  below  note  104, 
to  follow   the  customs  of  other  countries  as  to  the   fees  payable. 

104Dasent  viii,  321. 

mIbid,  337. 

"Dasent  viii,  397. 

""Ibid.   ix.   43    (15751. 

mIbid,  163— "Whereas  letters  have  been  often  written  to  him  and  his 
predecessours    t<>   consider    for    some   order   to   be  made    for   matters   of 

in  dailie  brede  grete  trebles,  he  is  now 
required   to   senile    unto   their    Lordships    without    deiaie   that   hath   been 
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In  the  meantime  the  Council  had  resolved  to  act  upon  its  own 
knowledge,  and  to  adopt  two  measures,  which  may  well  have  been 
suggested  by  the  practice  of  other  commercial  nations.  In  the 
first  place  they  proposed  to  regulate  the  business  of  insurance  by 
setting  up  an  office  for  the  making  and  registering  of  insurances. 
In  the  second  place  they  proposed  to  create  a  special  commission, 
consisting  of  merchants  and  civilians,  for  the  speedy  trial  of  these 
cases,  in  order  that  the  merchants  might,  "the  better  followe  theire 
trades  without  incomberaunce  or  molestinge  the  one  the  other  by 
suites  at  lawe,  bothe  to  the  hinderance  of  traffick  and  of  her 
Majesty's  customes."109 

The  regulation  of  the  business  of  insurance  took  the  form, 
usually  followed  in  the  sixteenth  century  both  in  England  and 
abroad,  of  the  grant  to  an  individual  of  a  monopoly  right  to  make 
and  register  insurances,  and  to  charge  fees  for  his  services.110 
It  was  a  plan  which  provided  regulation,  and,  not  only  paid  its 
own  way,  but  also  might  be  made  to  provide  some  revenue  to  the 
government.  About  the  year  1574  a  grant  was  made  to  Richard 
Candler,  giving  to  him  and  his  deputies  the  sole  right  of  making 
and  registering  "insurances  and  policies  and  other  instruments 
belonging  to  merchants."111  It  is  not  surprising  to  find  that  both  the 
notaries112  and  the  brokers113  protested ;  and  very  probably  it  was 

doune  in  that  behalf,  and  also  the  perfect  note  of  the  rates  that  hath  ben 
set  downe  for  the  registering  of  assuraunces,  and  therein  to  use  the 
more  expedicion  for  that,  upon  the  certaine  knowledge  thereof,  their 
Lordships  are  to  procede  therein  to  the  furtheraunce  of  her  Majesties 
service." 

109That  this  was  their  object  was  stated  in  a  letter  written  by  the  Council 
to  the  Chief  Justice  of  the  King's  Bench  and  the  Judge  of  the  Admiralty  in 
1601,  Dasent  xxxi,  253;  as  it  was  said  in  a  petition  to  the  Council  in  1570, 
"the  matter  *  *  *  constethe  and  standeth  muche  uppon  the  orders 
and  usages  of  merchauntes  by  whom  rather  than  by  course  of  law  yt  may 
be  forwarded  and  determyned,"  Select  pleas  of  the  Admiralty  (S.  S.) 
ii,  lxxvi. 

u0See  the  regulations  for  the  registration  of  insurances  contained  in  the 
Guidon  de  la  Mer,  cited  Martin,  History  of  Lloyd's  42-44;  and  it  would 
seem  that  there  was  a  similar  office  at  Antwerp,  ibid,  39. 

mWe  have  an  account  of  this  monopoly  in  the  protests  against  it  made 
by  the  notaries  and  brokers,  which  John  Strype  printed  in  his  edition  of 
Stow's  Survey  (published  1720)  ii,  142;  Martin,  History  of  Lloyd's,  36-41 
has  also  given  the  material  portions. 

luThe  notaries  (sixteen  in  number)  stated  that  they,  "lived  upon  the 
making  of  policies,  intimations,  renunciations  and  other  writings  granted 
unto  the  said  Candler,"  and  that  this  grant  would  mean  their  utter  over- 
throw; cf.  Scott,  Joint  Stock  Companies  iii,  364. 

mThe  brokers  (thirty  in  number)  complained  that  the  grant  was  a 
gross  infringement  of  the  liberty  of  the  subject,  and  prophesied  that  it 
would  open  the  door  to  many  inconveniences  to  the  merchants — "If  all  this 
serving  merchants  occasions  should  be  committed  to  one  particular  person, 
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the  delay  caused  by  these  objectors  which  caused  the  Lord  Mayor 
to  be  so  slow  in  returning  to  the  Council  the  information  about 
insurances  which  it  desired  him  to  collect.114  Notwithstanding 
this  remonstrance,  the  grant  took  effect,  and  it  is  probable  that  it 
was  the  origin  of  the  "Office  of  Assurances"  mentioned  in  the 
statute  of  1601. 118  But  in  order  to  meet  the  objectors  the  Council, 
as  we  have  seen,118  directed  the  Lord  Mayor  of  London  to  nomi- 
nate commissioners  to  consider  the  question  of  fees  and  regula- 
tions. These  commissioners  proceeded  to  settle  the  fees  which 
could  be  taken  in  the  Office,  and  to  make  regulations  which  per- 
mitted others,  besides  Candler  and  his  deputies,  to  draw  up 
policies.117  To  this  Candler  not  unnaturally  made  objections  which 
are  contained  in  a  paper  which  he  sent  to  Walsingham  in  1576.118 
It  is  probable  that  the  rates  found  by  the  commissioners  were 
accepted  as  fair  by  the  government.  On  the  other  hand  it  is  pretty 
clear  that  the  government  insisted  upon  all  insurances  being  regis- 
tered at  the  office,  and  perhaps  upon  the  sole  right  of  making  them 
conferred  upon  Candler  or  his  deputies.119  As  it  was  said  in  a 
marginal  note  on  Candler's  petition,  it  was  on  these  provisions  in 
the  patent  that  the  government  relied  for  the  redress  of  "deceipt 
in  Assewraunces  ;"120  and,  though  the  notaries  and  brokers  re- 
mained unsatisfied,  there  is  really  no  evidence  that  the  merchants 
seriously  objected.121  After  all,  similar  regulations  were  in  force 
in  continental  countries. 

it  were  not  possible  but  great  discommodities  and  losses  would  happen  to 
many  for  lack  of  dispatch  *  *  *  that  it  would  be  a  great  bondage  to 
merchants  to  be  tied  to  one  particular  person,  who  might  either  for  favour 
or  reward  dispatch  one  man,  and  for  displeasure  or  ill-will  delay  another." 

"'Above,  p.  98. 

"'43  Elizabeth  c.  12;  Malynes,  Lex  Mercatoria  (3rd  Ed.),  105.  106. 

"'Above,  p.  98. 

"'Martin,  History  of  Lloyd's,  39-41. 

u"Yf  evvery  man  maye  make  pollicies  that  will,  the  case  will  be 
souche  that  the  saide  Richard  Candeler  shal  not  have  the  regestringe 
of  the  tenthe  pollecy  of  assewraunce  that  shal  be  made,  for  that  he  shall 
not  knowe  on  whom  to  complayne  for  not  registring  their  assewraunces. 
And  so  his  said  office  shall  not  be  able  to  cowntervaille  his  charges,"  ibid,  40. 

'"Dasent,  ix,  177   (1576);   Martin,  op.  cit,  40. 

"°"So  longe  as  every  man  maye  make  his  owen  pollecy  the  decipt  in 
Assewraunces  will  nevir  be  redressed,  which  is  the  greatest  cause  of  the 
erection  of  the  saide  Office,"  Martin,  <>[>.  cit.  40,  41.  It  was  probably  owing 
to  the  trouble  over  Candler's  Patent  that  in  1576  one  Henriques  Roderigucz 
petitioned  for  a  monopoly  of  the  brokerage  of  insurances,  promising  to  pay 
lialf  the  penalties  imposed  on  those  who  infringed  this  monopoly  to  the 
Queen,  Select   Pleaa  of  the  Admiralty   (S.  S.)   ii,  xvi. 

'"It  would  appear  from  the  letter  of  the  Council  in  1601,  Dasent  xxxi, 
252-3,  that  tin-  merchants  complained,  not  of  the  existence  of  the  regula- 
tion-, tmt  of  their  ineffectiveness. 
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For  the  trial  of  insurance  cases  the  Council  appointed  a  body 
of  commissioners.  We  have  not  got  a  list  of  commissioners;  but 
it  would  appear  that  they  consisted  of  merchants  and  civilians,122 
and  that  the  judge  of  the  court  of  Admiralty  was  the  chief  com- 
missioner.123 Whether  or  no  they  included  any  common  lawyers 
I  cannot  say.  But  in  at  least  one  important  case  merchants,  civil- 
ians, and  common  lawyers  were  included  in  the  commission.124 
The  object  which  the  Council  had  in  view  was,  as  they  explained 
at  a  later  date,  to  provide  that  "soche  dyfferences  as  might  fall 
out  betwixt  merchantes  touchinge  this  matter  should  be  handled 
and  decyded  amonge  themselves  by  soche  as  have  best  knowledge 
and  experience  in  those  affaires."126  It  is  thus  clear  that,  here 
again,  the  Council  intended  to  follow  foreign  precedents,  and 
establish  a  mercantile  court  consisting  of  both  merchants  and 
lawyers,  which  should  administer  mercantile  custom  without  those 
formalities  of  procedure  and  pleading  which  delayed  the  hearing 
of  cases  in  the  regular  courts  of  law. 

But,  though  tribunals  of  this  kind  were  found  to  be  perfectly 
satisfactory  on  the  continent,  this  tribunal  set  up  by  the  Council 
was  not  a  success.  In  1601  the  merchants  "that  use  to  assure 
goodes"  stated,  in  a  petition  to  the  Council,  that  the  orders  made 
by  the  merchants  and  confirmed  by  the  Council  were  not  obeyed; 
and  that  some  refused  "to  submytte  and  conforme  them  selves  to 
the  order  of  Commyssioners  appointed  to  heare  those  causes, 
beinge  chosen  of  skillfull  merchantes  and  sworne  by  the  order  of 
the  Lord  Maior  to  deale  indyfferently  and  uprightlie,  to  the  great 
trouble  of  honest  traders  and  the  incouradgement  of  soch  mer- 
chantes as  have  no  meanynge  to  performe  their  bergaines."128 

The  reason  for  the  failure  of  the  insurance  commissioners  is 
probably  to  be  found  in  the  fact  that  both  the  Court  of  Admiralty 
and  the  courts  of  common  law  continued  to  exercise  a  competing 

mDasent,  x,  232  (1578);  xi,  360,  293  (1579-80);  xii,  25,  69,  199 
(1580)  ;  see  ibid,  199,  200  for  a  case  sent  to  them  by  the  Council  and  rec- 
ommended by  the  French  ambassador — apparently  the  insurers  had  refused 
to  pay. 

^Ibid,  xiii  359-360  (1581-2)  ;  on  one  occasion,  xiv,  214  (1586)  four 
civilians  were  appointed  arbitrators,  and  on  another  occasion  two  civilians 
and  the  judge  of  the  Admiralty,  xx,  202  (1590-91). 

^Ibid,  ix,  168,  230  (1576) — the  persons  named  were  the  Master  of  the 
Rolls,  Justice  Southcote,  Sir  Thomas  Gressham,  Dr.  Hamond,  Dr.  Forde, 
Edward  Osburne,  Alderman  Barne,  Thomas  Alderzey,  Benedict  Spinola, 
and  Hectour  Nonnez;  and  later  the  two  Chief  Justices  were  added;  it  was 
stated  that  the  case  was,  "so  strainge  as  requireth  the  advice  and  consul- 
tacion  of  such  as  be  experienced  in  those  kinde  of  dealinges." 

"Dasent,  xxxi,  253. 

"•Dasent,  xxxi,  252,  253. 
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jurisdiction ;  and  that  both  were  eager  to  retain  and  to  enlarge  it. 
In  1547  the  Admiralty  proceeded  against  a  plaintiff  for  contempt 
because  he  had  sued  in  the  city  of  London  court;127  and  in  1556 
it  proceeded  against  another  plaintiff  because  he  had  sued  before 
a  commission  appointed  by  the  Chancellor.128  In  the  common  law 
courts  we  have  it  is  true  only  one  reported  case  during  this  cen- 
tury of  an  action  upon  a  policy  of  insurance.129  But  the  action  of 
assumpsit,  as  developed  in  the  latter  part  of  this  century,  was  quite 
capable  of  affording  a  remedy  upon  those  policies ;  and  Malynes130 
tells  us  that  many  such  actions  were  brought.  It  is  clear  that 
these  competing  jurisdictions  afforded  many  opportunities  to  the 
dishonest  and  the  litigious.  Such  persons  could  put  pressure  on 
their  opponents  by  a  refusal  to  submit  to  the  summary  jurisdiction 
of  the  commissioners,  which  compelled  them  to  have  recourse  to  a 
formal  trial  before  a  law  court.131  And,  even  if  the  case  were 
brought  before  the  commissioners,  it  would  seem  that  they  some- 
times declined  to  obey  their  orders,,  perhaps  under  the  plea  that 
legal  proceedings  were  pending  in  the  Admiralty  or  at  common 
law.  The  fact  that  the  Council  had  not  given,  and  indeed  could 
not  give,  exclusive  jurisdiction  to  these  commissioners  was  fatal  to 
their  efficiency. 

In  consequence  of  the  petition  of  the  merchants  to  the  Council 
in  1601,132  the  Chief  Justice  of  the  King's  Bench  and  the  Judge 
of  the  Admiralty  were  directed  to  hold  an  enquiry;188  and  the 
result  of  this  enquiry  was  a  resolution  to  strengthen  the  jurisdic- 
tion of  the  commissioners  by  giving  them  statutory  authority. 
The  statute  of  1601,  which  was  passed  with  some  difficulty  through 
Parliament,13*  evidently  intended  to  set  up   for  London  a  com- 

'"Broke  c.  Maynard,  Select  Pleas  of  the  Admiralty  (S.  S.)   ii,  47. 

'"Ibid,  lxv.i. 

'"A  case  of  1589  cited  in  Dowdale's  case  (1606)   6  Rep.  at  p.  47  b. 

"*Op.  cit.  106 — he  explains  that  he  attended  before  the  committees  en- 
gaged on  the  Act  of  1601,  and  that  it  passed  with  some  difficulty,  "because 
there  were  many  suits  in  Law  by  action  of  Assumpsit  before  that  time. 
up' in  matters  determiner!  by  the  Commissioners  for  Assurances,  who  for 
want  of  power  and  authority  could  not  compel  contentious  persons  to 
perform  their  ordinances." 

""'Of  late  years  divers  persons  have  withdrawen  themselves  from  that 
arbitrarie  course,  (i.  e.  settlement  by  arbitration)  and  have  soughte  to 
drawc  the  parties  assured  to  leeke  their  moneys  of  everie  severall  Assurer, 
by  Suites  commenced  in  her  Majesties  Courtes,  to  their  greate  charges  and 
delayes,"  43.  Elizabeth  c.  12  Preamble. 

'"Above. 

"'Dasent    xxxi,   252.   253. 

'"Malynes,  op.  cit.   106. 
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mercial  court  of  the  ordinary  continental  type  for  the  hearing  of 
actions  upon  policies  of  marine  insurance.  The  preamble  sets 
out  the  antiquity,  the  prevalence  and"  the  advantages  of  the 
custom  of  marine  insurance,  and  recites  the  measures  taken 
to  decide  the  controversies  arising  by  the  arbitration  of  commis- 
sioners. The  statute  then  enacts  that  the  Lord  Chancellor  shall 
be  empowered  to  appoint  a  standing  commission  to  hear  all  cases 
arising  upon  all  policies  of  insurance  entered  in  the  London  office 
of  insurances.  This  commission  was  to  consist  of  the  judge  of 
the  Admiralty,  the  recorder  of  London,  two  doctors  of  the  civil 
law,  two  common  lawyers,  and  eight  "grave  and  discrete  mer- 
chants." These  commissioners,  or  any  five  of  them,  were  to 
adjudicate  upon  insurance  cases  "in  a  brief e  and  summarie  course, 
as  to  theire  discretion  shall  seeme  meete  withoute  formalities  of 
pleadinges  or  proceedings."135  They  were  given  power  to  examine 
on  oath,  or  to  commit  to  prison  those  who  disobeyed  their  final 
decrees.138  An  appeal  from  their  decision  could  be  brought  to 
the  Court  of  Chancery;  but  execution  was  not  to  be  suspended 
pending  an  appeal.137  The  commissioners  were  to  be  sworn  to 
act  honestly,  and  no  commissioner  interested  in  any  case  could 
take  any  part  in  the  decision  of  that  case.138 

Thus  a  commercial  tribunal  of  the  continental  type  was  for  the 
first  time  established  in  England  by  statutory  authority.  But  it 
suffered  from  two  grave  defects.  Firstly,  its  jurisdiction  was 
confined  to  policies  registered  in  the  London  Office  of  Insurances, 
so  that  it  did  not  extend  to  insurances  made  in  other  sea  port 
towns.  Secondly,  it  did  not  exclude  specifically  the  jurisdiction  of 
the  courts  of  common  law  and  the  Court  of  Admiralty.  It  is 
possible  that,  if  the  King  and  Council  had  continued  to  exercise 
the  control  over  the  courts  which  they  exercised  in  the  Tudor 
period,  these  defects  might  have  been  remedied.  But  the  consti- 
tutional controversies  of  the  seventeenth  century  were  fatal  to 
institutions  which  depended  upon  the  prerogative.  The  Office  of 
Insurances  seems  to  have  disappeared;  and  the  new  court  was 
left  to  wage  an  unequal  contest  with  the  victorious  common  law. 
There  was  indeed  an  attempt  in  1662  to  remedy  certain  minor 

m§  1. 
1M§  2. 

187§  3— the  sentence  must  be  satisfied  or  the  money  deposited  with  the 
Commissioners. 
m§  4. 
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defects  in  the  act.139  For  instance,  the  necessary  quorum  was 
reduced  from  five  to  three;140  and  power  was  given  to  punish 
parties  or  witnesses  who  refused  to  appear,141  to  make  orders 
against  the  person  or  goods  of  a  defendant,142  and  to  issue  com- 
missioners to  examine  witnesses  beyond  the  sea.143  But  these 
amendments  were  wholly  ineffectual  in  the  face  of  the  determined 
opposition  of  the  common  lawyers.  They  held  that  a  judgment  of 
the  court  was  no  bar  to  subsequent  proceedings  at  law  ;144  that  they 
could  hear  disputes  only  as  to  policies  of  marine  insurance  ;145  and 
that,  even  in  these  cases,  they  could  only  act  when  it  was  the 
assured  who  was  plaintiff.140 

The  natural  result  was  that  during  the  sixteenth  and  seventeenth 
centuries  the  law  of  insurance  was  in  a  very  backward  state. 
Neither  in  the  Court  of  Admiralty  in  the  earlier  part  of  this  period, 
nor  in  the  courts  of  common  law  and  equity  in  the  latter  part,  were 
any  very  general  or  certain  rules  evolved.  This  will  appear 
clearly  if  we  glance  rapidly  at  one  or  two  of  the  decisions  of  these 
tribunals. 

In  the  Court  of  Admiralty  it  is  assumed  in  several  cases  that 
the  contract  of  insurance  is  a  contract  of  indemnity.  It  follows 
that  the  insurer  who  has  paid  is  entitled  to  the  goods  salved,  on 
paying  salvage  for  them  ;147  and  that  if  goods  salved  were  not 
made  over  to  the  insurers,  they  were  not  liable  to  pay  the  sum 
assured.148  It  was  in  order  to  induce  the  insured  to  do  their  utmost 
to  salve  the  goods  for  the  benefit  of  the  insurers  that  the  "sue  and 

m13,  14  Charles  II  c.  23. 

,40§  2.1. 

,u§  2.2. 

'"§§  3.2,  5.1. 

'"§  3.1. 

"Vainr  v.  Moye  (1658)  2  Sid.  121. 

"Dcnoyr  v.  Oyle  (1649)  Style  166-7— There  was  however  a  doubt 
whether  the  court  might  not  have  jurisdiction  on  a  life  policy  if  the  assured 
was  going  to  sea  "on  merchants  affairs." 

"•Delbye  v.  Proudfoot   (1693)   1   Show.  396. 

the  Admiralty  (S.  S.)  ii,  149  (1573),  Lopez,  an  insurer, 
gets  recaptured  goods,  paying  salvage. 

"*(  avalchant  c.  Maynanl  (1548)  ibid,  ii,  45 — in  a  defence  to  an  action 
on  a  policy  it  is  stated  that,  "Yf  any  of  the  goods  so  assured  shnlde  within 
the  tyme  of  assurance  *  *  *  fall  to  any  wrack  *  *  *  and  yet 
sume  parte  of  the  same  happen  to  he  snvyd  that  parte  *  *  *  which 
shulde  be  so  saved  *  *  *  oughte  to  be  devyded  equallye  betwene 
thassurera  *  *  *  accordinge  to  every  assurers  proporcion  *  *  *  he- 
:iy  assurance  can  be  demanded  of  them;"  Rroke  f.  Maynard  (1547) 
'•47;   cf     ibid.   ii.   Ixx    (1573)    action    fur    frciKht    on    wine   brought   to 

by  insurers  after  the  ship  had  been  wrecked. 
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labour"  clause  was  inserted  in  these  policies.149  It  is  fairly  clear 
that  deviation  was  a  defence  to  an  action  on  a  policy;150  and  that 
no  news  of  a  ship  for  a  year  was  presumptive  evidence  of  its  loss.161 
We  can  see  the  influence  of  the  continental  rules  in  the  assumption 
that  a  reassurance  is  invalid;182  but  apparently  an  insurance  upon 
the  goods  of  alien  enemies  was  at  this  period  valid153 — though, 
after  some  conflict  of  opinion,  such  insurances  have  been  finally 
decided  to  be  invalid.154  It  is  clear  too  that  the  benefit  of  a  policy 
could  be  assigned.155 

In  the  courts  of  common  law  it  was  clear  that  deviation  was 
fatal  to  the  policy  ;156  but  that  for  a  loss  occurring  before  the  devia- 
tion the  insured  could  recover.157  There  were  also  a  few  cases  as 
to  the  interpretation  of  the  risks  borne  by  the  insurers.  It  was 
held  at  law  that  pirates  were  a  "peril  of  the  sea",158  and  in  equity 
that  the  term  "restraint  of  princes"  did  not  cover  a  restraint  due 
to  the  wilful  default  of  the  insured.159  The  ship  and  goods  insured 
were  at  the  peril  of  the  insurers  till  the  ship  arrived  and  was  un- 
loaded, if  the  policy  was  so  expressed  ;160  but  in  England,  as 
abroad,  there  was  some  doubt  as  to  the  insurers  liability  if  the  ship 

liaIbid.  ii,  56— a  French  policy  of  1565;  58— a  Dutch  policy  of  1638;  in 
the  former  policy  the  clause  runs,  "And  we  gyve  to  him  *  *  *  ample 
powar  to  helpe  and  gyve  order  for  to  save  them  said  shippes  and  marchan- 
dises  or  part  of  the  same  to  sell  and  distribute  them  yf  ned  be  aswell  to 
our  prouffytte  as  dommage  withowte  asking  us  leave  or  license.  And  we 
shall  paye  all  charges  averedge  and  expenses  whiche  shall  beren  at  the 
sewte  and  saving  of  them  said  shippes  and  merchaundisses  be  yt  that  there 
be  anything  recovered  or  not." 

™Broke  c.  Maynard  (1547)  ibid,  ii,  47. 

ulDe  Salizar  c.  Blackman  (1555)  ibid,  ii,  49;  cf.  ibid,  lxviii  (1562-3)— a 
year  and  a  day  is  the  period  stated;  it  was  to  obviate  questions  of  this 
kind  that  the  clause  "lost  or  not  lost"  was  inserted  in  insurances,  Malynes, 
op.  cit.  107. 

'"Ravens  c.  Hopton  (1561)  Selected  Pleas  of  the  Admiralty  (S.  S.) 
ii,  120. 

™Ibid.  ii,  xv,  lxviii  (1562-3);  lxx  (1569-70);  cf.  Park,  Marine  Insur- 
ance (1st  Ed.)   15,  16;  and  see  above  for  the  earlier  continental  rules. 

"*Furtado  v.  Rogers  (1802)  3  B.  and  P.  191,  overruling  Lord  Mans- 
field's view  in  Planche  v.  Fletcher  (1779)   1  Dougl.  251. 

1BVDuckett  c.  Barne  (1570)   Select  Pleas  of  the  Admiralty  (S.  S.)  ii,  143. 

""Green  v.  Young  (1702)  2  Salk.  444;  this  decision  is  really  the  converse 
to  earlier  cases  which  held  that  loss  after  a  deviation  enabled  the  holder 
of  a  bottomry  bill  to  sue,  Western  v.  Wildy  (1684)  Skin.  152;  cf.  Williams 
v.  Steadman   (1694)   Holt,  K.  B.  126. 

l6TGreen  v.  Young  (1702)  2  Salk.  444. 

"•Pickering  v.  Barkley  (1672)  2  Rolle  Abr.  248—  the  merchants  gave 
evidence  that  this  was  the  view  held  by  the  court  for  assurance  cases ; 
s.  c.  reported  by  Style,  132;  cf.  Barton  v.  Wolliford   (1688)   Comb.  56. 

1M(1690)  2  Vern.  Ch.  176. 

1#0Anon.   (1685)   Skin.  243. 
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was  captured  and  then  recaptured  before  being  taken  infra 
prasidia.1*1  It  was  clear  that  when  the  ship  had  been  taken  infra 
prasidia  and  condemned,  the  original  owner  lost  his  property  in 
her  ;162  and  Holt  ruled  in  1699  that,  as  the  property  in  the  ship 
was  gone,  the  insurer  was  freed  from  liability.163  But,  as  late  as 
1712,  the  question  was  treated  as  open  to  argument,  though  the 
court  inclined  to  adopt  Holt's  view.164  There  was  an  important 
case,  noticed  by  several  reporters,  upon  the  stipulation  that  the  ship 
is  "warranted  to  depart  with  convoy".  It  seems  to  have  been 
settled  that  the  stipulation  was  satisfied  if  she  so  departed,  even 
though  she  was  afterwards  separated  by  tempest,  and  captured.185 
The  question  of  the  possibility  of  parol  variations  of  a  policy  gave 
rise  to  two  decisions.186  It  was  settled  both  at  law  and  in  equity 
that  if  the  risk  was  not  run  the  premium  could  be  demanded 
back;167  but  the  court  of  equity188  differed  from  the  courts  of 
law,169  and  held  that  if  the  insured  had  no  interest  the  policy  was 
void.  Whether  the  fact  of  having  advanced  money  on  bottomry 
was  a  sufficient  interest  was  not  perfectly  clear. 

It  is  obvious  that  these  few  cases  cover  very  little  ground.  It 
is  also  obvious  that  it  was  owing  to  the  defects  of  the  procedure  of 
the  common  law  courts  and  the  court  of  equity  that  the  cases  were 
so  few.  At  common  law  it  was  necessary  to  bring  a  separate 
action  against  each  of  the  underwriters ;  and  either  the  under- 
writers or  the  insured  could  compel  their  opponent  to  proceed  to 
trial  on  all  these  actions.170     If  a  case  was  reserved,  counsel  were 

'"Above,  p.  93. 

'"Anon.   (1642)   March   N.   R.   110. 

,MAnon.   (1699)   1   Ld.  Raym.  724. 

""Assievedo  v.  Cambridge  (1712)  10  Mod.  77— a  report  of  the  argu- 
ments of  the  civilians;  on  this  argument  the  court  inclined  in  favour  of  the 
insurer,  but  the  point  was  ordered  to  be  argued  by  the  common  lawyers 
in  the  following  term;  cf.  Park.  op.  cit.  81-2. 

ries  v.  Legendra  (1692)  Carth.  217;  s.  c.  3  Lev.  321;  2  Salk. 
44.3;  1  Show.  320 — a  long  report  of  the  argument  for  the  plaintiff;  4  Mod. 
58;  cf.  Lethulier's  Case  (1693)  2  Salk.  443;  Bond  v.  Gonsales  (1704) 
2  Salk.  445. 

'"Raines  v.  Sir  R.  Knightly  (1682)  Skin.  54;  Bates  v.  Grabhana  (1703) 
2  Salk.  445 

rtin  v.  Sitwcll   (1692)    1    Show.  156;   Deguilder  v.  Depeister   (1684) 
1  Vera.  Ch   i 

Idard  v.  Garrett    (1692)   2  Vera.  Ch.  269;  Ilarman  v.  Vanhatton 
(1716)  2  Vera.  Ch.  716. 

v.  Cambridge  (1712)  Hi  Mod.  77  at  p.  80;  Depaba  v.  Ludlow 
(1721)   1  Comyns  360. 

17Tark,  op.  cit.  xli;  cf.  Goram  v.  Fouke  (1672)  2  Keble  722;  and  the 
preamble  t<>  43  Elizabeth  c    12.  cited  above  note  131. 
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left  to  draw  it  up  at  their  leisure.171  These  cases  were  often 
argued  in  private,  so  that  the  decision  could  never  be  a  guide  to 
any  future  case.172  In  fact  not  much  guidance  could  be  expected 
from  such  of  these  cases  as  were  heard  in  open  court,  since  both 
judges  and  counsel  were  ignorant  of  even  the  meaning  of  the 
ordinary  technical  terms  used  by  merchants  and  seamen  ;173  and 
the  judge  consequently  left  the  case  to  the  jury  without  any  ex- 
planation of  the  principles  applicable.174  It  was  apparently  the 
custom  always  to  hear  two  arguments  ;175  and  in  these,  as  in  other 
cases,  it  was  always  possible  to  delay  the  proceedings  at  law  by 
filing  a  bill  in  equity.176  Nor  was  the  court  of  equity  any  more 
satisfactory.  Its  delays  were  notorious.177  It  was  out  of  touch 
with  commercial  life  and  ways  of  thought.  The  somewhat  over- 
fine  standards  of  morality  which  it  was  beginning  to  require  were 
hardly  suited  to  the  world  of  trade.  A  court,  for  instance,  which 
could  decide  that  it  would  not  assist  the  holder  of  a  bottomry  bond 
because  it  carried  unreasonable  interest,178  which  refused  to  accept 
the  value  set  upon  the  goods  in  a  valued  policy,179  was  obviously 
out  of  touch  with  the  elementary  principles  of  commercial  and 
maritime  law  applicable  to  these  transactions. 

If  we  compare  the  state  of  the  law  of  insurance  at  the  end  of 
the  seventeenth  century  with  its  state  at  the  end  of  the  sixteenth 
century,  we  can  see  that  it  has  made  no  appreciable  progress.  At 
neither  period  has  there  been  any  legislation,  comparable  to  that 
of  continental  states,  directed  against  obvious  abuses,  such  as  the 

1T1Park,  op.  cit.  xliii. 

mIbid.  xlii. 

mSee  Pepys,  Diary,  iii,  363-5  for  an  amusing  account  of  the  trial 
of  an  insurance  case  in  1663  before  Hyde  C.  J.  at  the  Guildhall — "It  was 
pleasant  to  see  what  mad  sort  of  testimonys  the  seamen  did  give,  and  could 
not  be  got  to  speak  in  order;  and  then  their  terms  such  as  the  judge  could 
not  understand;  and  to  hear  how  sillily  the  counsel  and  judge  would  speak 
as  to  the  terms  necessary  in  the  matter,  would  make  one  laugh." 

1T4"In  former  times  the  whole  of  the  case  was  left  generally  to  the 
jury,  without  any  minute  statement  from  the  bench  of  the  principles  of 
law,  on  which  insurances  were  established ;  and  as  the  verdicts  were 
general,  it  is  almost  impossible  to  determine  from  the  reports  we  now  see, 
upon  what  grounds  the  case  was  decided,"  Park,  op.  cit.  xlii. 

mIbid,  xliii. 

mHoldsworth,  Hist.  Eng.  Law  Vol.  i,  405;  Thus  in  Harman  v.  Van- 
hatton  (1716)  2  Vern.  Ch.  716,  a  defendant,  having  recovered  on  an  insur- 
ance, brought  an  action  on  a  bottomry  bond ;  a  bill  was  then  filed  in  equity 
to  stay  this  action,  which  was  dismissed. 

1T7Holdsworth,  Hist.  Eng.  Law  Vol.  i,  218-222,  225,  226. 

1T8Dandy  v.  Turner  (1701)  1  Eq.  Cas.  Abr.  372;  cf.  the  remarks  on  this 
case  made  by  Park,  op.  cit.  477,  478. 

"»Le  Pypre  v.  Farr  (1716)  2  Vern.  Ch.  716. 
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practice  of  cloaking  mere  wagers  under  policies  of  insurance.  At 
neither  period  has  much  progress  been  made  in  the  work  of  con- 
verting those  mercantile  customs  and  that  continental  jurispru- 
dence, which  Malynes  describes,180  into  ascertained  rules  of  Eng- 
lish law.  In  one  respect  indeed  there  has  been  a  retrogression. 
The  business  of  underwriting  was  subject  to  some  sort  of  control 
in  the  sixteenth  century ;  but,  in  the  seventeenth  century,  that  con- 
trol ceased  with  the  disappearance  of  the  Office  of  Assurances. 
It  was  not  till  the  early  part  of  the  following  century  that  the  legis- 
lature attempted  to  repress  some  of  the  abuses  which  were  dis- 
figuring the  law ;  and  it  was  not  till  later  in  that  century  that  Lord 
Mansfield  evolved  from  mercantile  custom  and  foreign  precedents 
the  principles  of  our  modern  law.  Similarly  we  must  look  to  the 
same  period  for  the  humble  beginnings,  at  Lloyd's  coffee  house,  of 
the  voluntary  association  which  has  supplied,  far  more  efficiently 
than  any  governmental  institution,  that  measure  of  control  over 
the  business  of  underwriting  which  had  been  attempted  by  the 
Council  in  the  sixteenth  century. 

(3)  The  Origins  of  Other  Forms  of  Insurance. 

I  have  dealt  so  far  only  with  marine  insurance.  During  the 
whole  of  this  period  it  was  by  far  the  most  important  branch  of 
insurance  law.  It  was  the  only  branch  which  the  Council  at- 
tempted to  regulate :  it  was  the  only  branch  which  the  legislature 
noticed. 

Analogous  to  insurances  against  the  risks  of  transport  by  sea 
are  insurances  against  the  risks  of  transport  by  land.  We  have 
seen  that  this  species  of  insurance  was  known  abroad  ;m  and  per- 
haps it  was  known  in  England182 — though  there  is  not  much  evi- 
dence as  to  this.188     Gradually,  in  addition  to  these  insurances  of 

lt0Op.  cit.  c.  c.  xxv,  xxvii,  xxviii. 

"'Note   22  ante. 

"'Malynes,  op.  cit,  107 — "Other  assurances  are  made  upon  goods  and 
merchandises  sent  by  land  from  one  place  to  another,  by  the  conductors 
or  carriers  to  Venice,  Frankford,  or  any  other  places,  wherein  the  goods 
commonly  are  declared,  and  the  mark  also:  and  this  manner  of  assurance 
is  especially  performed  by  the  conductors,  who  take  for  the  charges  a 
certain  allowance  for  every  pound  weight  that  the  goods  do  weigh,  and 
moreover,  2,  3  or  4  upon  the  hundred  pounds  in  value  that  the  said  goods 
are  esteemed  to  be  worth :  and  he  doth  appoint  a  sufficient  guard  of 
souldiers  to  convey  the  same  by  land  and  rivers  to  the  places  intended, 
which  nevertheless  by  a  stronger  power  have  many  times  been  taken  by 
the   freebooters." 

"'Scott,  Joint  Stock  Companies  iii,  374  n.  2  cites  the  Merchant's  Dayly 
Companion  (1684)  355,  in  which  mention  is  made  of  insurances  of  goods 
"sent  by  wagon  or  cart  etc.  by  land  from  all  robbers  or  thieves." 
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property  against  the  risks  of  transport,  insurances  against  other 
dangers  to  property  developed.  But,  during  the  sixteenth  and 
seventeenth  centuries  the  only  other  danger  to  property  which 
could  be  insured  against  was  danger  by  fire ;  and  as  yet  it  was  only 
houses  that  could  be  insured.184  As  early  as  1591  a  system  of 
fire  insurance  was  in  operation  in  Hamburg;  and  proposals  to 
establish  this  kind  of  insurance  in  England  had  been  made  in  1635 
and  1638.185  But  it  was  not  till  after  the  Great  Fire  that  it  was 
actually  established.  In  1667  Barbon  established  an  office  which, 
in  1680,  was  transferred  to  a  company.186  In  1682  the  City  of 
London  started  a  rival  undertaking.187  About  the  same  time  two 
partners  established  a  mutual  society  known  as  the  Friendly 
Society;  and  in  1696  another  mutual  society,  known  as  the  Hand 
in  Hand,  was  started.188 

But,  before  fire  insurance  had  developed,  insurances  against 
risks,  not  to  property,  but  to  the  person  were  known  both  on  the 
continent  and  in  England.  Of  the  early  history  of  this  form  of 
insurance  I  must  say  a  few  words. 

In  modern  times  the  contract  of  insurance  against  risks  to  the 
person  takes  the  form  either  of  life  or  accident  insurance ;  and 
both  are  very  different  in  character  to  the  insurances  against  risks 
to  property.  Life  insurance  is  a  contract  of  indemnity  in  so  far 
as  it  enables  the  insured  to  make  provisions  against  death  or  the 
incapacities  of  old  age.  But  it  is  also  both  in  England189  and 
elsewhere190  a  method  of  investment;  and  it  is  this  aspect  of  the 
contract   which   is  the   most   important,   and   causes   it  to   differ 

'"It  was  not  till  1706  that  Charles  Povey  founded  an  office  to  insure 
against  losses  of  goods  and  merchandise  by  fire.  Scott,  Joint  Stock  Com- 
panies iii,  374. 

™Ibid.  iii,  372. 

™Ibid. 

™Ibid.  iii,  373 ;  Lutterell's  Diary  i,  135. 

""Scott,  Joint  Stock  Companies  iii,  373;  it  is  there  pointed  out  that  there 
was  a  difference  between  the  Joint  Stock  and  the  mutual  societies — "the 
former,  through  the  security  deposited  in  the  names  of  trustees,  were  in  a 
position  to  pay  claims,  even  although  the  sums,  received  from  premiums, 
had  already  been  exhausted.  A  mutual  society  on  the  other  hand  was 
constituted  on  the  basis  of  exacting  less  for  premiums,  and  making  up 
any  deficit,  when  required,  by  a  levy  upon  its  members." 

"'Below,  notes   192,  193. 

"°Bensa,  op.  cit,  89 — "L'assurance  sur  la  vie,  telle  qu'on  la  concoit 
aujour'd'hui,  n'est,  a  proprement  parler,  un  veritable  contrat  d'indemnite. 
Au  fond,  cet  acte  de  prevoyance  revient  a  n'etre  que  l'accumulation  des 
epargnes  qu'il  est  loisible  a  tout  particulier  de  faire  selon  sa  condition  de 
fortune,  le  role  de  la  Compagnie  qui  assure  se  bornant  a  garantir  a  l'assure 
qu'une  mort  prematuree  ne  viendra  pas  empecher  la  formation  du  capital 
qu'il  a  entrepris  de  constituer  par  ses  economies." 


110  COLUMBIA  LAW  REVIEW. 

essentially  from  insurances  against  risks  to  property.  The  lat- 
ter class  of  insurances  are,  as  have  seen,181  simply  contracts  of 
indemnity.  The  result  is  that,  if  the  loss  occurring  from  the 
happening  of  the  risk  is  otherwise  made  good,  the  insurer  is  not 
liable  because  the  loss  has  not  been  incurred.  On  the  other  hand, 
the  contract  of  life  insurance  is  not  simply  a  contract  of  indemnity. 
It  is  an  absolute  promise  to  pay  at  the  death  of  the  insured  a 
fixed  sum  of  money,  in  consideration  for  the  payment  of  certain 
premiums  during  life,  the  amount  of  which  is  calculated  by  ref- 
erence to  the  probable  duration  of  the  life  insured.192  The  amount 
insured  is  payable  whether  or  not  any  loss  is  incurred  as  a  result 
of  the  death ;  and  in  this  important  respect  the  contract  of  acci- 
dent insurance  resembles  the  contract  of  life  insurance.193 

During  this  period  we  can  see  nothing  resembling  the  modern 
contracts  of  life  or  accident  insurance.  The  statistical  knowl- 
edge which  has  rendered  those  contracts  possible  in  modern  times 
was  wholly  wanting;194  and  even  if  it  had  been  available,  it  is 
probable  that  the  dangers  and  uncertainties  of  life  in  a  compara- 
tively turbulent  age  would  have  made  these  contracts  commer- 
cially impossible.  But  we  do  see  in  Italy  in  the  Middle  Ages,  and 
in  England  during  the  sixteenth  and  seventeenth  centuries  a  few 
insurances  against  certain  risks  to  the  person,  which  we  can  re- 

"'Above. 

'"This  is  clearly  explained  by  Page  Wood,  V.  C.  in  Law  v.  London 
Indisputable  Life  Policy  Co.  (1855)  1  Kay  and  J.  at  p.  228.  "Policies  of 
insurance  against  fire  or  marine  risk  are  contracts  to  recoup  the  loss  which 
parties  may  sustain  from  particular  causes.  When  such  loss  is  made  good 
aliunde,  the  companies  are  not  liable  for  a  loss  which  has  not  occurred; 
but  in  a  life  policy  there  is  no  such  provision.  The  policy  never  refers 
to  the  reason  for  effecting  it.  It  is  simply  a  contract  that  in  consideration 
of  a  certain  annual  payment,  the  company  will  pay  at  a  future  time  a  fixed 
sum,  calculated  by  them  with  reference  to  the  value  of  the  premiums  which 
are  to  be  paid,  in  order  to  purchase  the  postponed  payments;"  cf.  Dalby  v. 
India  and  London  Life  Assurance  Co.  (1854)  15  C.  B.  at  p.  387,  "Life 
Assurance"  said  Parke  P>.,  "is  a  mere  contract  to  pay  a  certain  sum  of 
money  on  the  death  of  a  person,  in  consideration  of  due  payment  of  a 
certain  annuity  for  his  life,  the  amount  of  the  annuity  being  calculated  in 
the  first  instance  according  to  the  probable  duration  of  his  life." 

'"Bradburn  v.  The  Great  Western  Railway  (1874)  L.  R.  10  Ex.  1. 

'"Valery,  Les  Origines  Dc  L'Assurance  sur  le  vie  7-10;  Pardessus,  op.  cit. 
v.  331,  332  thought  that  it  was  possible  that  the  contract  of  marine  insurance 
was  able  to  be  developed  in  Italy  because  the  progress  made  in  mathe- 
matical studies  gave  insurers  some  basis  for  the  calculation  of  risks;  but, 
as  Bcnsa,  op.  cit.  47,  48  says,  ;b  yet  no  proof  of  the  truth  of  this  con- 
jecture has  appeared  The  fact  that  it  was  marine  insurance  that  was 
principally  developed)  and  the  fact  that  the  risks  were  pretty  constant  and 
well  known,  would  teem  to  point  to  the  fact  that  the  risk  was  calculated 
by  the  practical  instinct  of  the  parties  to  the  contract.  As  Bagehot  says, 
nomic  Studies,  9,  "Men  of  business  have  a  solid  judgment — a  won- 
derful guessing  power  of  what  is  going  to  happen — each  in  his  own  trade." 
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gard  as  the  germs  from  which  our  modern  life  and  accident  in- 
surances have  grown  up. 

M.  Bensa  has  shown  that  in  Italy  in  the  Middle  Ages  there 
are  instances  of  contracts  of  insurance  against  certain  kinds  of 
risks  to  the  person.196  There  are  insurances  against  risks  of 
pregnancy,199  against  death  by  the  plague,197  or  against  death 
generally  for  a  certain  limited  period.198  It  is  interesting  to  note 
that  in  some  of  these  policies,  as  in  modern  life  policies,  there 
are  stipulations  as  to  the  parts  of  the  world  to  which  the  in- 
sured may  travel.  But  it  is  probable  that  these  insurances  were 
never  very  frequent — the  definition  of  the  contract  of  insurance 
given  by  Straccha  in  the  sixteenth  century  does  not  cover  them.199- 
Consequently  they  never  developed,  as  marine  insurance  developed,, 
into  an  independent  form  of  contract.  The  specimens  which  M. 
Bensa  has  collected  are  in  the  form  of  a  sale.  The  insurer  de- 
clares that  he  has  bought  a  certain  amount  of  property  from  the 
insured,  and  that  he  has  promised  to  pay  a  fixed  price  for  this 
property  by  a  certain  date — this  date  being  that  on  which  the 
risk  terminates.  The  fixed  price  represents  the  amount  of  the 
insurance.  It  is  then  declared  that  if  a  certain  event — the  risk 
insured  against — does  not  happen,  the  money  is  not  to  be  pay- 
able. 

There  is  some  evidence  that  contracts  of  this  kind  were  known 
in  England  during  this  period.200     In  the  only  two  cases  on  the 

""According  to  Petrus  Santerna,  De  Assecurationibus  et  Sponsionibus 
Mercatorum,  Pars  Secunda  §§  7-21,  the  legality  of  insurances  upon  various 
miscellaneous  events  was  determined  by  considering  whether  a  stipulation, 
made  conditional  on  the  happening  or  not  happening  of  these  events,  would 
have  been  valid.  As  "omnis  causa  non  inhonesta,  etiam  extranea,  justifi- 
cat  stipulationem"  (§  18),  so  on  all  events  not  illegal  or  immoral  an  in- 
surance can  be  made;  apparently  even  mere  wagering  contracts  (§§  21-23) 
are  valid,  provided  that  the  wager  is  not  made  upon  any  illegal  game  or 
event — though,  "Magis  solatii  causa  quern  lucri  concipiuntur." 

"•Bensa.  op.  cit.  90-94;  at  Genoa  a  person  accused  of  illicit  connection 
with  another's  slave  was  presumed  to  be  the  father  of  the  child,  if  the 
slave,  and  her  master  and  mistress  (being  persons  of  good  repute)  swore 
to  their  belief  in  his  guilt,  and  there  was  any  other  corroborating  fact; 
such  a  person  was  liable  to  a  heavy  fine,  which  was  doubled  if  the  slave 
died;  it  was  this  risk  which  was  frequently  the  subject  of  insurance. 

""Ibid.  97. 

MIbid.  95. 

""De  Assecuratione,  Introd.  46 — "Assecuratio  est  alienarum  rerum, 
sive  mari,  sive  terra  exportandarum  periculi  susceptio,  certo  constituto 
pretio." 

""Valery,  Les  Origines  de  L'Assurance  sur  la  vie,  5  cites  from  the  rec- 
ords of  the  Court  of  Admiralty  a  case  of  1583  between  the  representatives 
of  one  William  Gibbons  and  persons  who  had  insured  his  life,  in  which  the 
former  were  successful ;  he  gives  no  reference  to  the  record. 
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subject  which  have  got  into  the  books  we  have  an  insurance  upon 
the  life  of  one  who  was  going  abroad,201  and  an  insurance  upon 
the  life  of  a  certain  person  for  one  year.202  In  other  words  we 
get,  as  in  the  Middle  Ages,  insurances  in  view  of  certain  definite 
risks,  or  for  a  definite  period.  But,  from  Malynes'  account,  it 
would  seem  that  these  insurances  were  beginning  to  be  used  more 
extensively  than  in  the  Middle  Ages.  He  says  :203  "Other  Assur- 
ances are  made  upon  the  lives  of  men,  for  divers  respects,  some 
because  their  estate  is  meerly  for  term  of  life,  and  if  they  have 
children  or  friends  to  leave  some  part  of  their  estate  unto,  they 
value  their  life  at  so  many  hundred  pounds,  for  one  or  more  years, 
and  cause  that  value  to  be  assured  at  five,  six,  ten,  or  more  for 
every  hundred  pounds,  and  if  he  do  depart  this  life  within  that 
time,  the  assurors  pay  the  money ;  as  it  happened  of  late,  that  one 
being  ingaged  for  Sir  Richard  Martin  knight,  Master  of  the 
Mint,  caused  £300  to  be  assured  upon  the  life  of  the  said  Sir 
Richard,  being  some  ninety  years  of  age,  and  therefore  gave 
twenty  and  five  pro  centum  to  the  assurors:  the  ancient  knight 
died  within  the  year,  and  the  said  assurors  did  pay  the  money. 
Also  one  Master  Kiddermaster  having  bought  an  office  of  the 
six  clerks  of  the  Chancery,  and  taken  up  money  of  others,  caused 
for  their  assurance  for  many  years  together  two  thousand  pounds 
to  be  assured  upon  his  life  after  four  and  five  in  the  hundred, 
until  he  had -paid  that  money;  which  is  very  commodious.  Like- 
wise a  traveller  undertaking  a  voyage  to  Jerusalem  or  Babylon, 
delivering  out  money  payable  at  his  return,  will  providently 
assure  a  sum  of  money  upon  his  life,  either  to  secure  some  men 
that  do  furnish  him  with  money  to  perform  his  voyage,  and  to 
put  forth  the  greater  sum,  or  to  leave  some  means  unto  his 
friends,  if  he  should  die  and  never  return." 

Malynes  makes  it  clear  that  these  kinds  of  insurances  against 
personal  risk  were  beginning  to  be  used  somewhat  as  they  are 
used  in  modern  times.  It  was  beginning  to  be  discovered  that, 
"men  cannot  invent  or  irnagin  anything  but  the  value  of  it  may 
be  assured."204     But  as  yet  this  discovery  was  a  new  thing.     It  is 

"'Denoyr  v.  Oyle   (1649)    Style   166-7. 

""Sir  Robert  Howard's  case  (1700)  2  Salk.  625;  s.  c.  I  Ld.  Raym.  480. 

mOp.  cit.  107. 

**Malyncs,  op.  cit.  107;  this  is  illustrated  by  a  tale  about  a  lottery  told 
by  Pepys,  Diary  IV,  192;  in  this  lottery  each  ticket  cost  £10  and  there 
was  only  one  blank,  and,  says  Pepys  "the  wisest  man  I  met  with  was 
Mr.  Cholmley,  who  insured  as  many  as  would,  from  drawing  of  the  one 
blank   for  12d;  in  which  case  there  was  the  whole  number  of  persons  to 
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not  till  the  eighteenth  and  nineteenth  centuries  that  the  legal  inci- 
dents and  consequences  of  these  new  forms  of  insurances,  whether 
against  personal  risks  or  against  risks  to  property  other  than  risks 
of  transport,  begin  to  be  defined. 

w.  s.  holdsworth. 
St.  John's  College,  Oxford. 

one,  which  I  think  was  three  or  four  hundred.  And  he  so  insured  about 
200  for  200  shillings,  so  that  he  could  not  have  lost  if  one  of  them  had 
drawn  it,  for  there  was  enough  to  pay  the  £10;  but  it  happened  another 
drew  it,  and  so  he  got  all  the  money  he  took;"  in  the  calendar  of  House 
of  Lords  MSS  ii  (N.  S.)  p.  196  no.  1009  there  is  mention  in  1695-6  of  an 
appeal  to  the  House  (which  never  came  to  a  hearing)  which  turned  on 
"policies  of  insurance  concerning  the  taking  or  not  taking  of  towns" ;  it 
is  curious  to  note  that  the  defendant  in  his  case  asserted  that  a  policy 
when  endorsed  and  transferred  "thereby  became  as  good  as  a  bill  of 
exchange" ;  Holt's  campaign  against  promissory  notes,  L.  Q.  R.  xxxii,  33-36, 
was  to  a  large  extent  caused  by  these  loose  notions  as  to  negotiability. 


DUE  PROCESS  AND  THE  ADAMSON  LAW. 

The  two  constitutional  questions  raised  by  the  so-called  Adam- 
son  Law  are  whether  it  is  a  regulation  of  interstate  commerce 
and  whether  it  deprives  any  one  of  liberty  or  property  without 
due  process  of  law.  There  can  be  little  doubt  that  the  statute 
will  be  held  a  regulation  of  interstate  commerce.  If  the  payment 
of  employees  or  their  representatives  for  injuries  consequent  on 
labor  in  interstate  commerce  is  within  the  power  of  Congress  to 
regulate  interstate  commerce,1  it  seems  clear  that  such  power 
embraces  also  the  regulation  of  the  payment  of  employees  for 
their  labor  in  interstate  commerce.  If  the  Adamson  Law  can  also 
be  regarded  as  a  regulation  of  hours  of  labor  of  employees  engaged 
in  interstate  commerce,  there  is  additional  ground  for  holding  that 
Congress  is  not  without  power  over  the  subject  matter.2 

But  Congress  in  regulating  interstate  commerce  must  not 
deprive  any  one  of  liberty  or  property  without  due  process  of  law. 
Clearly  the  Adamson  Law  deprives  interstate  carriers  and  their 
employees  of  their  freedom  to  contract  on  terms  of  their  own 
choosing.  This  is  both  a  liberty  and  a  property  right.  The  Con- 
stitution forbids,  however,  not  all  deprivations  of  liberty  or  prop- 
erty, but  only  those  which  are  wanting  in  due  process.  Unfortu- 
nately the  requirements  of  due  process  are  not  defined  either  in 
the  Constitution  or  in  judicial  opinions  interpreting  the  Constitu- 
tion. We  know  that  a  proper  exercise  of  the  police  power  is  due 
process,  but  we  have  no  very  definite  guides  for  determining  what 
is  a  proper  exercise  of  the  police  power.  The  judicial  definitions 
of  this  power  are  couched  in  language  so  broad  that  there  is 
ample  room  for  difference  of  opinion  in  applying  the  definitions 
to  concrete  cases. 

In  many  cases  the  difficulty  of  determining  whether  a  statute 
is  a  proper  exercise  of  the  police  power  is  lessened  by  reason  of 
judicial  precedents  involving  statutes  substantially  similar  to  the 
one  under  consideration.  The  Adamson  Law,  however,  seems 
to  present  a  wholly  novel  question.  The  Supreme  Court,  therefore, 
must  determine  its  constitutionality  or  unconstitutionality  upon 
considerations  peculiar  to  the  particular  statute.  The  test  to  be 
applied  is  the  familiar  one  of  whether  it  is  a  "fair,  reasonable  and 

'Second  Employers'  Liability  Cases   (1912)   223  U.  S.  1,  32  Sup.  Ct.  169. 
*B.  &  O.  R.  R.  v.  Int.  Com.  Comm.    (1911)   221   U.   S.  612.  31   Sup.  Ct. 
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appropriate  exercise  of  the  police  power  ...  or  ...  an 
unreasonable,  unnecessary,  and  arbitrary  interference  with  the 
right  of  the  individual  to  his  personal  liberty,  or  to  enter  into 
those  contracts  in  relation  to  labor  which  may  seem  to  him  appro- 
priate or  necessary.     .     .     ."3 

Whether  the  Adamson  Law  is  reasonable  or  arbitrary  must 
depend  upon  whether  or  not  it  is  of  sufficient  public  benefit  to 
justify  the  deprivations  of  individual  liberty  and  property  which 
it  entails.  This  is  a  question  which  cannot  be  settled  on  the  basis 
of  mere  a  priori  individual  preference.  A  judicial  determination 
of  the  reasonableness  of  a  statute  as  an  exercise  of  the  police 
power  requires  a  weighing  and  balancing  of  competing  considera- 
tions— a  comparison  of  deprivations  to  private  interests  with  con- 
tributions to  public  welfare.  In  order,  therefore,  to  pass  upon  the 
validity  of  the  Adamson  Law,  the  court  must  form  some  notion 
of  the  extent  both  of  private  detriment  and  of  public  benefit  to  be 
anticipated  from  its  operation,  and  must  in  some  fashion  determine 
which  preponderates.4 

The  liberty  which  is  in  issue  is  the  liberty  to  do  the  particular 
thing  or  things  which  the  statute  forbids,  and  not  some  abstract 
conception  of  liberty.  The  liberty  abridged  by  the  Adamson  Law 
is  the  freedom  of  interstate  carriers  and  their  employees  to  bargain, 
without  legal  restraint,  as  to  hours  and  wages.  The  property 
interests  which  are  affected  are  to  be  measured  by  the  possible 
economic  loss  which  such  restraint  on  free  bargaining  may  impose 
upon  the  parties  to  the  labor  contract. 

I 

The  Act  must  be  regarded  as  coercive  upon  employees  as  well 
as  upon  employers,  since  its  requirements  would  be  defeated  if 
the  employee  could  bargain  with  his  employer  on  terms  which 

"Mr.  Justice  Peckham,  in  Lochner  v.  New  York  (1905)  198  U.  S.  45, 
at  p.  56,  25  Sup.  Ct.  539. 

*For  judicial  opinions  exemplifying  this  method  of  determining  the  lim- 
its of  the  police  power,  see  Lawton  v.  Steele  (1894)  152  U.  S.  133,  at  p. 
140,  14  Sup.  Ct.  499;  Noble  State  Bank  v.  Haskell  (1911)  219  U.  S.  104, 
at  p.  110,  31  Sup.  Ct.  186;  Eubank  v.  City  of  Richmond  (1912)  226  U.  S. 
137,  at  pp.  143-144,  33  Sup.  Ct.  76;  Rideout  v.  Knox  (1889)  148  Mass.  368, 
at  pp.  372-373,  19  N.  E.  390;  Commonwealth  v.  Strauss  (1906)  191  Mass. 
545,  at  p.  553,  78  N.  E.  136.  This  method  of  considering  questions  of  rea- 
sonableness is  employed  not  only  in  balancing  the  advantages  and  disad- 
vantages of  a  particular  statute  but  in  comparing  the  statute  before  the 
court  with  others  that  have  previously  been  held  valid  or  invalid.  See  Mr. 
Justice  McKenna's  dissenting  opinion  in  Adair  v.  United  States  (1908) 
208  U.  S.  161,  at  p.  189,  28  Sup.  Ct.  277. 


116  COLUMBIA  LAW  REVIEW. 

conflict  with  those  prescribed  by  the  law.8  The  employee,  there- 
fore, is  deprived  of  his  liberty  to  make  a  contract  on  the  basis 
of  a  ten-hour  day,  or  on  any  other  basis  than  that  of  an  eight- 
hour  day,  or  to  accept,  pending  the  report  of  the  Commission 
instituted  to  observe  and  report  on  the  operation  of  the  law,  a 
reduction  of  compensation  below  the  standard  day's  wage  in  force 
at  the  time  of  the  passage  of  the  Act.  The  statute  might  so 
operate  as  to  deprive  a  man  of  a  chance  to  get  work  which  he 
would  be  glad  to  accept  on  terms  which  the  carrier  would  be 
willing  to  offer,  if  free  to  make  such  offer  as  it  chose.  The  Act 
secures  no  employment  to  any  man.  It  does  not  forbid  the 
carriers  to  discharge  employees  now  in  service.  If  it  should  lead 
the  carriers  to  reduce  the  number  of  employees  now  in  service, 
it  would  cause  a  serious  deprivation  to  those  who  might  have  been 
willing,  and  might  have  been  permitted  by  the  carriers,  to  con- 
tinue their  employment  on  terms  other  than  those  prescribed  by 
the  Act. 

The  court,  if  it  is  to  base  its  judgment  of  the  reasonableness  or 
unreasonableness  of  the  statute  on  a  consideration  of  its  practical 
results,  must  estimate  the  likelihood  of  any  deprivation  to  employees 
and  would-be  employees  and  the  seriousness  of  such  deprivations 
as  may  occur.  It  must  do  this  by  theorizing  about  it.  Even  if 
it  did  not  have  to  pass  upon  the  statute  until  after  it  had  been  in 
operation  for  a  considerable  period,  it  would  have  to  estimate 
its  effects  by  theorizing  about  them,  since  other  factors  than  the 
statute  might  have  been  instrumental  in  causing  such  conditions 
as  may  be  proved  to  exist. 

In  such  a  realm  of  speculation  anyone  but  an  economic 
theorist  may  justifiably  fear  to  tread.  Very  timidly,  therefore, 
the  writer  suggests  a  few  considerations  in  favor  of  the  conclusion 
that  the  likelihood  of  any  resulting  deprivation  to  the  laboring 
class   is   slight.     Under  no  conditions   would   a   railroad   be   apt 

'Though  no  one  can  object  to  the  constitutionality  of  a  statute  unless  he 
is  personally  affected  by  its  operation,  the  court  will,  when  a  statute  is 
properly  before  it  for  review,  consider  its  effects  on  others  than  those  rais- 
ing the  objection.  Thus,  in  Lochner  v.  New  York,  supra,  note  3,  in  which 
the  question  of  the  constitutionality  of  a  statute  limiting  the  hours  of  em- 
ployment in  bakeries  was  raised  on  a  writ  of  error  to  review  a  judgment 
of  the  state  court  sustaining  the  conviction  of  an  employer  for  a  violation 
of  the  statute,  the  opinion  of  the  court  dwells  particularly  on  the  depri- 
vation which  the  statute  imposes  upon  employees.  "Of  course",  says  Mr. 
Justice  Peckham  at  p.  56,  "the  liberty  of  contract  relating  to  labor  includes 
both  parties  to  it."  The  statute  was  declared  to  be  "an  illegal  interference 
with  the  rights  of  individuals,  both  employers  and  employees,  to  make  con- 
tracts regarding  labor  upon  such  terms  as  they  may  think  best,  or  which 
they  may  agn-e  upon   with  the  other  parties  to  such  contracts". 
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wittingly  to  employ  a  larger  labor  force  than  is  actually  necessary 
to  handle  its  traffic.  It  can  be  compelled  to  furnish  adequate 
facilities,  and  such  facilities  include  an  adequate  labor  force. 
Moreover,  if  we  can  credit  a  statement  put  forth  by  the  Brother- 
hoods to  the  effect  that  "in  1913  the  wage  payments  required  only 
19  cents  out  of  each  dollar  of  revenue  earned  by  western  roads,"6 
it  would  seem  to  be  to  the  economic  advantage  of  the  carriers  to 
have  a  sufficient  force  to  carry  all  the  traffic  that  could  be  obtained. 
The  specific  costs  for  labor  would  appear  to  bear  such  a  relation 
to  the  total  of  other  specific  costs  plus  general  overhead  costs  that 
it  would  be  a  foolish  extravagance  for  the  roads  to  economize  in 
the  number  of  employees.  It  would  seem,  therefore,  a  reasonable 
supposition  that  slight,  if  any,  economic  loss  would  result  to 
laborers  from  any  decrease  in  employment  due  to  the  operation  of 
the  statute.  Moreover,  if  the  court  would  look  at  the  problem 
from  the  standpoint  of  the  collective  interest  of  the  laboring  class, 
any  possible  loss  from  a  reduction  in  the  number  of  jobs  would 
be  amply  counterbalanced  by  the  increase  in  wages  or  the  reduction 
in  working  hours  of  those  whose  jobs  were  continued. 


II 

The  burden  which  the  statute  will  impose  upon  the  railroads 
may  take  any  one  of  three  forms  or  a  combination  of  all  three  or 
of  any  two,  as  the  roads  may  choose.  If  no  change  is  made  in 
present  methods  of  operation,  the  burden  will  consist  of  an 
increase  of  the  wages  of  the  present  number  of  employees.  It  may 
however  take  the  form  of  capital  outlay  for  physical  reconstruction, 
so  that  trains  may  be  operated  on  the  basis  of  an  eight-hour  run. 
Or  it  may  be  caused  by  an  increase  in  the  number  of  employees, 
so  that  trains  whose  run  exceeds  eight  hours  may  be  operated  by 
two  shifts.  Various  combinations  of  these  three  forms  of  burden 
are  also  possible.  If  the  law  has  to  be  passed  upon  before  it  has 
been  for  a  considerable  time  in  operation,  its  hypothetical  cost  to 
the  roads  must  be  largely  a  matter  of  guess-work. 

That  it  will  impose  on  the  carriers  a  substantial  increase  in 
expenses,  either  in  wages  or  interest  or  both,  seems  beyond  dispute, 
whether  we  accept  the  predictions  of  railroad  officials  or  not.  It 
does  not  follow,  however,  that  this  imposed  increase  of  expenses 
of  operation  will  take  from  the  roads  any  economic  advantage  that 
they  are  entitled  under  the  Constitution  to  enjoy. 

9See  31  Political  Science  Quarterly  548. 
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Through  rate  regulation  the  net  income  of  the  carriers  is 
subject  to  legal  limitation.  The  Interstate  Commerce  Commission 
has  power  to  order  rates  to  be  reduced  to  the  point  where  the  net 
returns  to  the  roads  do  not  exceed  the  amount  judicially  deter- 
mined to  be  a  fair  return  on  a  fair  value.  Under  the  judicial 
interpretation  of  the  Constitution,  the  legislature  cannot  require 
the  rates  to  be  reduced  below  this  point. 

If,  therefore,  after  an  increase  in  operating  expenses,  due  to 
the  requirements  of  the  Adamson  Law,  the  profits  of  the  carriers 
exceed  a  fair  return  on  a  fair  value,  the  due-process  clause  will  not 
protect  them  against  a  further  reduction  of  those  profits  by  action 
taken  by  the  Interstate  Commerce  Commission  at  the  instance  of 
shippers.  On  this  supposition  as  to  the  effect  of  the  Adamson 
Law,  the  roads  in  contesting  its  validity  are  seeking  protection 
only  of  a  chance  to  earn  a  surplus  over  a  fair  return — an  economic 
opportunity  inconsistent  with  the  obligation  of  public  service 
companies  to  charge  only  a  reasonable  rate.7  An  economic  inter- 
est on  the  part  of  the  carriers  which  due  process  does  not  protect 
against  the  use  of  the  police  power  in  fixing  rates,  is  surely  not 
an  interest  entitled  to  great  consideration  as  a  basis  for  the  con- 
tention that  other  legislation  designed  as  an  exercise  of  the  police 
power  is  unreasonable  and  arbitrary,  and  therefore  wanting  in  due 
process. 

If,  on  the  other  hand,  the  result  to  the  carrier  of  the  increase 
in  expenses  would  be  to  reduce  its  net  income  to  a  point  below 
what  is  a  fair  return  on  a  fair  value,  the  carrier  is  not  remediless. 
If  the  return  is  unfair,  the  existing  rates  required  by  law  are 
confiscatory  and  the  carrier  is  entitled  to  increase  them.  If  such 
increase  brings  the  returns  again  to  the  point  which  is  fair,  the 
carrier  is  then  exacting  all  that  it  is  entitled  to  exact  from  the 
shippers.  It  has  not  suffered  from  an  increase  of  expenses  any 
loss  except  what  might  be  imposed  through  rate  regulation.  The 
economic  interest  which  has  been  affected  by  the  Adamson  Law 


'The  argument  at  this  point  is  not  that  the  law  will  impose  no  economic 
hurden  on  any  of  the  roads.  Our  present  legislative  and  administrative 
policy  in  fixing  rates  aims  to  secure  territorial  uniformity  of  transportation 
costs   as    well    as    r>- a  of    such    costs.      It    may   therefore    happen 

that  a  uniform  rate  which  permits  one  road  only  a  fair  return  may  yield 
a  competing  road  a  considerable  surplus  over  a  fair  return.  The  latter 
road  gains  through  the  legislative  policy  of  territorial  uniformity  some- 
thing of  which  it  might  be  deprived  if  the  legislature  chose  to  prescribe 
rates  for  each  road  OH  th<-  basis  of  what  was  a  fair  return  on  the  fair 
value  of  that  particular  road.  Rut  this  economic  interest  of  the  road  is 
one  protected  only  by  present  legislative  policy  in  fixing  rates  and  not  bj 
the  due-process  clause  of  the  Constitution  against  a  change  in  such  policy. 
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is  again  one  which  merits  little  standing  under  the  due-process 
clause. 

There  is,  indeed,  the  possibility  that  for  some  roads  an  increase 
of  rates  to  the  limit  of  what  the  traffic  will  bear  would  not  bring  the 
net  returns  to  the  point  which  would  be  adjudged  fair.  In  such 
a  contingency  the  deprivation  to  the  road  by  an  imposed  increase 
of  expenses  would  require  a  greater  justification.  But,  in  advance 
of  proof,  a  court  should  be  slow  to  assume  the  possibility  of  a  con- 
tingency which  is  at  best  exceedingly  remote.  Even  if  the  economic 
loss  to  the  roads  were  considerable,  it  does  not  follow  that  the 
statute  regulating  the  terms  and  conditions  of  employment  is  lack- 
ing in  due  process.  The  resulting  public  advantage  of  many 
statutes  is  deemed  sufficiently  great  to  justify  severe  economic 
loss  on  the  individual  interests  on  which  it  falls. 

If,  as  a  result  of  the  increase  in  wage  payments  or  in  other 
costs  of  operation  incident  to  the  enforcement  of  the  statute,  the 
railroads  are  entitled  to  increase  their  rates,  the  statute  indirectly 
imposes  an  economic  burden  on  shippers,  the  incidence  of  which 
will  be  shifted  to  a  certain  extent  to  consumers  of  articles  shipped. 
This  burden,  however,  would  be  so  widely  distributed  that  it 
should  be  regarded  as  a  general  public  detriment,  suffered  by  the 
same  body  in  whose  interest  the  statute  is  passed.  If  the  statute 
would  not  be  deemed  unreasonable  because  of  the  injury  it  imposes 
on  the  economic  interests  of  the  carrier,  a  fortiori  it  would  not 
be  deemed  unreasonable  because  of  economic  injury  to  the  col- 
lective body  which  also  enjoys  its  benefits.8 

So  much  for  the  consideration  of  the  private  economic  interests 
threatened  by  the  Adamson  Law.  They  are  interests  which  can 
be  expressed  in  dollars  and  cents,  however  impossible  it  may  be 
to  ascertain  their  value  with  any  satisfactory  degree  of  precision. 
Some  estimate  of  them,  however,  the  court  must  make,  if  it  is 
to  base  its  determination  of  reasonableness  or  unreasonableness 
on  objective  grounds. 

Thus  far  we  have  been  considering  the  interest  of  the  carriers 
in  its  economic  aspects.  But  an  individual  interest  does  not  neces- 
sarily weigh  heavily  with  the  courts  because  it  is  of  considerable 
economic  value.  It  may  be  entitled  to  slight  regard  because  its 
legal  position  is  of  low  rank.     Any  individual  interest  which  is  in 

"'It  would  seem  that  there  may  be  other  cases  beside  the  everyday  one 
of  taxation,  in  which  the  share  of  each  party  in  the  benefit  of  a  scheme  of 
mutual  protection  is  sufficient  compensation  for  the  correlative  burden  that 
it  is  compelled  to  assume."  Mr.  Justice  Holmes  in  Noble  State  Bank  v. 
Haskell  (1911)  219  U.  S.  104.  at  p.  111.  31  Sup.  Ct.  186. 
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the  nature  of  a  privilege  has  little  standing  as  against  legislative 
interference.  The  most  striking  example  of  such  an  interest  is 
the  interest  to  engage  in  foreign  commerce.  It  may  be  denied 
entirely.  For  this  reason  the  due-process  clause  interferes  little, 
if  any,  with  the  power  of  Congress  over  foreign  commerce.9 

In  spite  of  statements  in  judicial  opinions  that  there  is  no 
difference  between  the  power  of  Congress  over  interstate  com- 
merce and  its  power  over  foreign  commerce,  it  seems  clear  that 
Congress  could  not  completely  exclude  everyone  from  the  business 
of  interstate  transportation,  except  by  the  exercise  of  the  power 
of  eminent  domain.10  Nevertheless  the  police  power  of  Congress 
over  interstate  carriers  greatly  exceeds  its  police  power  over  busi- 
nesses not  affected  with  a  public  interest.  Public  carriers  may  be 
required  to  promote  the  public  convenience  as  well  as  the  public 
health,  safety  and  morals.11  Indirectly  the  government  might 
cause  economic  ruin  to  interstate  carriers  by  constructing  and 
operating  competing  roads.  If  the  interstate  transportation  of  the 
country  were  carried  on  under  conditions  deemed  unsatisfactory, 
the  government  might  remedy  the  evils  by  engaging  in  the  business 
itself  so  as  to  ensure  satisfactory  conditions.  The  possession  of 
such  a  supervenient  right  by  the  government  indicates  that  the 
private  interest  is  not  an  interest  of  high  rank  in  the  fold  of  con- 
stitutional protection.12  As  some  would  phrase  it,  it  is  not  a  vested 
interest,  or  not  a  completely  vested  interest.  It  has  some  of  the 
legal  characteristics  of  what  are  called  privileges.  When  it  is 
placed  in  the  balance  against  interference  which  is  to  the  public 
advantage,  its  weight  is  not  great.  It  takes  a  smaller  weight  of 
public  advantage  to  counterbalance  it  in  the  scales  of  due  process, 

•Buttfield  v.  Stranahan  (1904)  192  U.  S.  470,  24  Sup.  Ct.  349;  The  Abby 
Dodge    (1912)    223   U.    S.   166,  32   Sup.   Ct.   310;    Brolan   v.   United    States 
236  U.   S.  216.  35  Sup.  Ct.  285;   Weber  v.  Freed    (1915)   239  U.  S. 
325,  36  Sup.  Ct.  131. 

"For  a  presentation  of  opposing  viewpoints  on  this  question  see  31 
Political  Science  Quart.,  :33-534,  539. 

"Lake  Shore  &  Mich.  South    Kv.  v.  Ohio  (1899)   173  U.  S.  285.  12  Sup. 
C     B.  &  Q.  K.   K.  v.  Drainage  ComnVrs.   (1906)   200  U.  S.  561,  26 
Sup.  Ct.  341. 

"Compare  the  Statement  of  Mr.  Justice  Holmes  in  Noble  State  Rank 
v.  Haskell  il';ll)  219  V  S  104.  113,  31  Sup,  Ct.  186.  in  relation  to  the 
constitutionality  of  the  Oklahoma  statute  compelling  every  state  bank  t<> 
COntribu!  :;tit<r    fund    for   the   benefit    of   <1<  positors   of    any    ^tatc 

bank  which  mi«lit  become  insolvent.    "We  cannot  say  thai  the  public  inter- 
Iverted,  and  others,  are  nol  sufficient  to  warrant 
the  State  in  taking  the  wh<  le  business  of  banking  under  its  control.    On 
■    of  opinion  thai  it  may  go  on  from  regulation  to  pro- 
hibition except  upon  such  conditions  as  it  may  prescribe." 
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than  is  the  case  with  interests  which  have  no  aspects  of  privileges, 
interests  which  are  in  the  class  of  those  termed  "vested". 

Ill 

We  turn  now  to  a  consideration  of  the  public  benefits  of  the 
Adamson  Law  and  a  comparison  of  those  benefits  with  the  impair- 
ment of  individual  interests.  And  here  we  enter  the  realm  of 
the  imponderable.  In  this  realm  what  we  call  estimate  and  com- 
parison is  often  little  more  than  uninquisitive  individual  prefer- 
ence. Such  wisdom  as  men  may  show  in  choosing  between  alterna- 
tives which  have  no  common  measure  is  the  fruit  of  powers  of 
insight  and  of  vision  rather  than  of  logic.  Mr.  Justice  Holmes  has 
put  it  most  felicitously: 

"In  the  law  we  only  occasionally  can  reach  an  absolutely  final 
and  quantitative  determination,  because  the  worth  of  the  com- 
peting social  ends  which  respectively  solicit  a  judgment  for  the 
plaintiff  or  the  defendant  cannot  be  reduced  to  number  and  accu- 
rately fixed.  The  worth,  that  is,  the  intensity  of  the  competing 
desires,  varies  with  the  various  ideals  of  the  time,  and,  if  the 
desires  were  constant,  we  could  not  get  beyond  a  relative  decision 
that  one  was  greater  and  one  was  less.  But  it  is  of  the  essence 
of  improvement  that  we  should  be  as  accurate  as  we  can."13 

These  difficulties  inherent  in  all  legal  reasoning  are  most 
extreme  in  determining  the  limits  of  the  police  power.  We  do 
not  know  with  anything  approaching  exactness  what  ends  the 
Supreme  Court  will  regard  as  of  public  benefit,  what  means  they 
will  consider  reasonable  and  appropriate  for  the  attainment  of 
those  ends,  and  what  degree  of  public  welfare  they  will  require 
to  justify  a  taking  of  property  the  extent  of  which  is  only  approxi- 
mately determinable.  One  who  would  prophesy  how  the  Supreme 
Court  will  decide  a  novel  question  can  do  little  more  than  to  indi- 
cate what  they  will  take  account  of  and  what  their  general  attitude 
of  approach  is  likely  to  be. 

They  have  so  often  affirmed  that  a  statute  is  not  to  be  declared 
unconstitutional  unless  its  unconstitutionality  is  free  from  doubt, 
that  great  weight  is  to  be  given  to  the  judgment  of  the  legislature, 
and  that  the  determination  of  public  policy  is  for  the  legislature 
and  not  for  the  court,  that  it  would  seem  that  they  put  the  burden 
of  proof  on  those  who  maintain  that  the  law  is  unconstitutional. 

"Quoted  on  title  page  of  Frankfurter,  Selection  of  Cases  Under  the 
Interstate  Commerce  Act  (Cambridge,  Harvard  University  Press,  1915). 
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But  none  of  these  declarations  have  kept  them  from  forming  their 
independent  judgment  on  the  question  of  reasonableness. 

Nevertheless,  these  judicial  utterances  indicate  clearly  that  the 
members  of  the  Supreme  Court  are  keenly  alive  to  the  gravity  of 
substituting  their  judgment  of  reasonableness  for  that  of  Con- 
gress. And  the  recent  course  of  their  decisions  manifests  that 
they  mean  to  allow  Congress  a  wide  discretion.  The  only  note- 
worthy exception  to  this  attitude  in  recent  years  is  the  case  of 
Adair  v.  United  States,1*  which  held  that  Congress  could  not  for- 
bid an  interstate  carrier  to  discharge  an  employee  because  of  his 
membership  in  a  labor  union.  In  this  connection  note  should  be 
taken  of  the  later  case  of  Coppage  v.  Kansas,16  which  declared 
invalid  a  state  statute  making  it  unlawful  for  an  employer  to 
require  of  any  one,  as  a  condition  of  securing  employment  or 
remaining  in  employment,  an  agreement  not  to  become  or  remain 
a  member  of  a  labor  union.  But  these  two  cases  were  both  decided 
by  a  divided  court  with  strong  dissenting  opinions.  They  do  not, 
in  theory  at  least,  involve  any  abandonment  of  the  general  canon 
of  interpretation  that  a  statute  is  not  to  be  declared  unconstitu- 
tional unless  its  unconstitutionality  is  free  from  doubt.  They 
mean  merely  that  the  majority  were  convinced  that  the  particular 
statutes  in  question  were  clearly  unreasonable. 

Though  the  decisions  in  the  Adair  case  and  the  Coppage  case 
furnish  no  precedents  for  or  against  the  constitutionality  of  the 
Adamson  Law,  the  opinions  shed  light  on  the  attitude  of  the  court 
towards  the  most  important  question  of  public  policy  presented 
by  that  law.  This  is  the  question  whether  Congress  can  pass  legis- 
lation for  the  purpose  of  preventing  strikes  in  a  business  affected 
with  a  public  interest.  "No  worthier  purpose",  said  Mr.  Justice 
McKenna  in  his  dissenting  opinion  in  the  Adair  case,  "can  engage 
legislative  attention  or  be  the  object  of  legislative  action."  And  he 
added  that  "congressional  judgment  of  means  should  not  be 
brought  under  a  rigid  limitation  and  condemned,  if  it  contribute 
in  any  degree  to  the  end."16 

Nothing  in  the  majority  opinions  in  either  the  Adair  case  or 
the  Coppage  case,  or  in  the  minority  opinions  in  the  Coppage  case, 
touches   on   the  question  of  legislation  to  prevent  strikes.      Mr. 

"(1908)  208  U.  S.  161,  28  Sup.  Ct.  277. 
"(1915)  2.36  U.  S.  1,  35  Sup.  Ct.  240. 
"208  U.  S.,  at  pp.  184-185. 
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Justice  Pitney  in  the  majority  opinion  in  the  Coppage  case  asserted 
that 

"in  that  portion  of  the  Kansas  statute  which  is  now  under  con- 
sideration .  .  .  there  is  no  object  or  purpose,  expressed  or 
implied,  that  is  claimed  to  have  reference  to  health,  safety,  morals, 
or  public  welfare,  beyond  the  supposed  desirability  of  leveling 
inequalities  of  fortune  by  depriving  one  who  has  property  of  some 
part  of  what  is  characterized  as  his  'financial  independent  .  In 
short,  an  interference  with  the  normal  exercise  of  personal  liberty 
and  property  rights  is  the  primary  object  of  the  statute,  and  not 
an  incident  to  the  advancement  of  the  general  welfare."17 

Since  Mr.  Justice  McKenna,  notwithstanding  his  dissent  in  the 
Adair  case,  concurred  in  the  Coppage  case,  it  is  to  be  inferred  that 
he  did  not  think  that  the  latter  case  involved  the  question  of  legis- 
lation to  prevent  strikes.  Another  reason  for  his  concurrence  may 
be  that  the  Kansas  statute  applied  to  all  employers  and  not  merely 
to  those  engaged  in  business  affected  with  a  public  interest.18 

In  the  Adair  case  the  question  whether  the  statute  could  not 
meet  the  requirements  of  due  process  as  a  regulation  of  business 
affected  with  a  public  interest  was  dismissed  from  consideration 
by  the  majority  on  the  ground  that  the  Act  was  not  within  the 
power  of  Congress  as  a  regulation  of  interstate  commerce.  Mr. 
Justice  Harlan,  who  wrote  the  majority  opinion,  seemed  to  think 
that  the  only  menace  to  interstate  commerce  to  which  the  statute 
could  be  related  was  the  "possibility  that  members  of  labor  organi- 
zations would,  by  illegal  or  violent  measures,  interrupt  or  impair 
the  freedom  of  commerce  among  the  states".  And  this  hypothetical 
justification  for  the  statute  he  denied  by  saying  that  the  court  would 
not  assume  that  "members  of  labor  organizations  will,  in  any  con- 
siderable numbers,  resort  to  illegal  methods  for  accomplishing  any 
particular  object  they  have  in  view".19 

With  ample  opportunity  to  declare  that  the  prevention  of 
strikes  in  a  business  affected  with  a  public  interest  is  not  of  suffi- 
cient public  welfare  to  come  within  the  police  power,  the  court 
has  avoided  doing  so  and  has  permitted  the  strong  statements  of 

"236  U.  S.,  at  p.  18. 

"Mr.  Justice  McKenna  concluded  his  dissenting  opinion  in  the  Adair 
case  as  follows :  "There  are  rights  which,  when  exercised  in  a  private 
business,  may  not  be  disturbed  or  limited.  With  them  we  are  not  con- 
cerned. We  are  dealing  with  rights  exercised  in  a  quasi-^nbWc  business, 
and  therefore  subject  to  control  in  the  interest  of  the  public."  208  U.  S. 
at  p.  190. 

*208  U.  S.,  at  p.  179. 
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Mr.  Justice  McKenna  in  favor  of  such  use  of  the  police  power 
to  go  unchallenged.  Let  us  therefore  deal  with  the  question  of 
the  constitutionality  of  the  Adamson  Law  on  the  assumption  that, 
if  it  be  deemed  a  not  unreasonable  measure  for  securing  in  an 
industrial  crisis  the  uninterrupted  commercial  intercourse  of  the 
country,  it  will  be  sustained. 

In  considering  this  question  of  reasonableness  it  is  well  to  bear 
in  mind  that  it  was  a  condition  and  not  a  theory  that  confronted 
Congress.  Granted  that  the  demands  of  the  railroad  employees 
upon  their  employers  for  a  reduction  of  the  working  day  or  a  raise 
in  pay  were  exorbitant — if  there  be  any  test  for  determining  such 
a  question — the  employees  had  the  legal  right  to  make  those  de- 
mands and  to  cease  work  in  a  body  if  they  were  not  granted.  The 
menace  to  interstate  commerce  was  not,  like  that  conceived  of  by 
Mr.  Justice  Harlan  in  his  opinion  in  the  Adair  case,  due  to  the 
possibility  of  illegal  and  violent  action  on  the  part  of  the  employees. 
It  was  due  to  the  lawful  making  of  demands  by  the  employees  for 
the  improvement  of  their  condition,  and  the  lawful  rejection  of 
those  demands  by  the  employers  for  the  sake  of  preventing  an 
increase  in  their  expenses.  Can  the  court,  in  view  of  the  wide- 
spread public  apprehension,  say  that  there  were  no  reasonable 
grounds  for  the  belief  that,  in  the  deadlock  between  the  two  parties 
to  the  controversy,  some  legislative  expedient  was  necessary  to 
avert  a  nation-wide  calamity? 

If  it  be  granted  that  the  situation  was  one  calling  for  legisla- 
tive action,  it  must  be  borne  in  mind  that  any  such  action  would 
necessarily  involve  some  alteration  of  the  existing  law  as  to 
freedom  of  contract.  It  would  involve  coercion  on  the  employees 
or  on  the  employers  or  on  both.  Can  the  court  say  that  there 
were  no  reasonable  grounds  for  the  legislative  choice  of  a  coercion 
objectionable  to  the  employers  rather  than  to  the  employees? 

Though  the  means  selected  by  the  legislature  for  attaining  a 
legitimate  end  are  not  to  be  deemed  unreasonable  merely  because 
some  other  means  might  equally  well  have  conserved  the  public 
welfare,  nevertheless  the  absence  of  other  practical  means  lends 
weight  to  the  importance  and  therefore  to  the  reasonableness 
of  the  means  adopted.  In  view  of  this  consideration,  it  is  import- 
ant  that  coercion  harmful  to  the  economic  interest  of  the  employees 
would  raise  more  serious  questions  of  constitutionality  than  those 
involved  in  the  Adamson  Law,  for  the  reason  that  legal  restric- 
tion of  the  earnings  of  the  employees  as  yet  lacks  the  judicial  sane- 
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tion  given  to  legal  restriction  of  the  earnings  of  the  carriers. 
And  even  if  a  law  compelling  men  to  work  under  conditions 
which  do  not  satisfy  them  would  be  constitutional,  its  success  in 
attaining  the  desired  results  would  seem  to  be  dependent  largely 
upon  the  extent  of  voluntary  compliance  by  the  employees.  The 
railroads  could  not  be  run  by  putting  recalcitrant  trainmen  in  jail. 

If  the  court  cannot  conclude  that  there  were  no  reasonable 
grounds  for  the  belief  that  some  form  of  coercion  on  the  carriers 
was  essential,  it  must  then  consider  whether  there  was  an  absence 
of  reasonable  grounds  for  selecting  the  particular  coercion  chosen 
by  Congress.  The  Adamson  Law  compels  the  roads  to  pay  some 
of  their  employees  as  much  for  eight  hours  of  work  as  they  had 
previously  been  paying  for  ten.  If  our  earlier  analysis  of  the  effect 
of  the  statute  is  correct,  the  economic  burden  it  imposes  on  the 
roads  is  not  entitled  to  great  consideration.  It  is  their  legal  duty 
to  furnish  adequate  facilities  for  the  conduct  of  their  business. 
They  seemed  ready  to  decline  to  furnish  adequate  labor  facilities 
because  of  the  expense  of  paying  the  price  asked  by  those  who  had 
the  labor  to  sell.  Shall  the  courts  say  that  though  they  could  be 
compelled  to  furnish  more  freight  cars,  in  spite  of  the  expense 
involved,  they  cannot  be  compelled  to  pay  the  price  necessary  to 
secure  an  adequate,  continuous  supply  of  labor?  Is  the  public 
importance  of  an  adequate  labor  force  less  than  that  of  an  adequate 
number  of  freight  cars?  Can  Congress  compel  the  carriers  to 
furnish  a  part  of  what  is  necessary  to  run  the  roads,  but  not  com- 
pel them  to  furnish  another  part  without  which  the  first  is  of  no 
avail  ? 

These  are  questions  which  the  court  must  consider  and  squarely 
and  specifically  answer  before  it  can  base  on  reasonable  grounds 
a  judgment  that  the  Adamson  Law  is  unconstitutional.  If  there 
is  doubt,  the  doubts  should  be  resolved  in  favor  of  the  statute,  or 
else  the  time-honored  judicial  declarations  to  this  effect  must  be 
regarded  as  mere  scraps  of  paper. 

In  passing  on  these  questions  it  must  be  remembered  that  the 
wage  provisions  of  the  Adamson  Law  are  for  a  limited  period. 
After  ten  months,  at  the  most,  and  possibly  after  seven  months, 
the  roads  will  be  free,  so  far  as  the  statute  is  concerned,  to  offer 
such  wages  as  they  choose,  and  no  more.  The  circumstances 
under  which  the  Act  was  passed,  and  the  temporary  character  of 
its  provisions,  indicate  clearly  that  it  was  designed  to  meet  a 
crisis.  We  have  judicial  sanction  for  the  doctrine  that  the  presence 
of  a  crisis  lends  support  to  the  constitutionality  of  a  legislative 
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measure  designed  to  meet  it.  In  the  Legal  Tender  Cases,20  Mr. 
Justice  Strong,  in  considering  the  reasonableness  of  means  chosen 
by  Congress  for  the  attainment  of  a  given  end,  observed: 

"Plainly  to  this  inquiry,  a  consideration  of  the  time  when  they 
were  enacted,  and  of  the  circumstances  in  which  the  government 
then  stood,  is  important.  It  is  not  to  be  denied  that  acts  may  be 
adapted  to  the  exercise  of  a  lawful  power,  and  appropriate  to  it, 
in  seasons  of  exigency,  which  would  be  inappropriate  at  other 
times." 

Twelve  years  later,  in  considering  whether  legal  tender  notes 
issued  in  war  time  could  be  reissued  in  time  of  peace,  Mr.  Justice 
Gray  declared : 

"The  question  whether  at  any  particular  time,  in  war  or  in  peace, 
the  exigency  is  such,     .  .     that  it  is,  as  matter  of  fact  wise 

and  expedient  to  resort  to  this  means,  is  a  political  question,  to  be 
determined  by  Congress  when  the  question  of  exigency  arises,  and 
not  a  judicial  question,  to  be  afterwards  passed  upon  by  the 
courts."21 

These  declarations  of  Mr.  Justice  Strong  and  of  Mr.  Justice 
Gray  were  made  with  reference  to  the  reasonableness  of  means 
selected  by  Congress  to  attain  an  end  judicially  determined  to  be 
one  which  Congress  had  power  to  promote.  They  bear  directly 
upon  the  question  of  what  the  court  should  decide  about  the 
reasonableness  of  the  Adamson  Law,  in  case  it  holds  that  the  pre- 
vention of  strikes  in  a  public  service  business  is  a  proper  field  for 
legislative  action.  Shall  the  court  substitute  its  judgment  for 
that  of  the  legislature  as  to  the  urgency  for  the  law  at  the  time 
it  was  enacted?  Is  not  Mr.  Justice  Gray  right  in  regarding  such 
questions  as  political  in  their  nature  rather  than  judicial? 

If  the  court  holds  that  it  will  accept  the  judgment  of  Congress 
that  the  Adamson  Law  was  a  measure  in  furtherance  of  the  public 
welfare,  it  should,  we  submit,  have  little  difficulty  in  concluding 
that  the  public  welfare  at  stake  at  the  time  when  the  law  was 
enacted  was  amply  sufficient  to  justify  the  detriment  to  individual 
interests  which  it  may  cause.  If  the  court  should,  however,  hand 
down  a  decision  against  the  constitutionality  of  the  statute,  it  is 
sincerely  to  be  hoped  that  none  of  the  judges  will  rest  content  with 
little  more  than  mere  assertion  that  the  law  is  unreasonable  and 


"(1871;   79  U.  S.  457,  at  p.  540. 

"Juilliard  v.  Greenman  (1884)   110  U.  S.  421,  at  p.  450,  4  Sup.  Ct.  122. 
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arbitrary,  as  has  sometimes  unfortunately  been  the  case.  It  is 
highly  important  that  any  judicial  opinion  opposed  to  the  con- 
stitutionality of  the  law  shall  analyze  carefully  and  clearly  all  the 
competing  considerations  and  base  the  decision  on  reasoning  that 
will  tend  to  clarify  the  mist  which  now  necessarily  envelopes  all 
discussions  of  the  police  power. 

Thomas  Reed  Powell. 
Columbia  University. 


THE    SCOPE    AND    LIMITS    OF    THE 

CORPORATE  ENTITY  THEORY. 

The  acts  of  a  group  of  persons  recognized  by  the  law  as  a 
corporation  are,  in  legal  contemplation,  the  acts  of  the  group 
itself  conceived  of  as  if  it  were  a  separate  individual  or  legal 
"person",  and  not  the  acts  of  the  human  beings  composing  the 
group.  And  the  rights  and  liabilities  arising  out  of  such  acts  are, 
in  legal  contemplation,  the  rights  and  liabilities  of  the  group  as 
such,  and  not  the  rights  and  liabilities  of  the  members  of  the  group 
as  joint  parties  in  interest.  Of  course,  the  group,  which  is  recog- 
nized and  treated  by  the  law  as  something  distinct  from  its  mem- 
bers, is  not  a  "person",  that  is,  a  human  being,  or,  as  he  has  been 
defined  under  a  broader  generalization,  "a  biped  without  feathers". 
The  "personality"  of  the  group  exists  only  as  a  legal  conception. 
But  this  conception  is,  as  I  pointed  out  in  a  previous  article  in 
this  Review,1  not  a  fiction  in  the  sense  of  a  supposition  contrary 
to  and  having  no  relation  to  fact.  It  is  not  a  fiction  in  the  sense 
of  an  "act  of  feigning,  inventing  or  imaging,  a  false  deduction  or 
conclusion" — which  is  one  of  the  definitions  of  the  term  in  the 
Century  Dictionary.  On  the  contrary,  it  is  a  conception  founded 
in  the  normal  mode  of  thought  not  only  of  trained  lawyers  but  of 
mankind  in  general.  Such  a  conception  is  to  be  sharply  distin- 
guished, therefore,  from  certain  legal  fictions  or  presumptions 
which  have  no  relation  to  fact  and  are  often  in  truth  false  deduc- 
tions or  conclusions — such  as  the  fiction  of  a  lease  in  the  old  suit 
of  ejectment,  the  fiction  by  which  the  English  Court  of  Exchequer 
usurped  jurisdiction  by  permitting  an  allegation  that  the  plaintiff 
was  the  King's  debtor  and  then  allowing  no  one  to  deny  it,  the  fic- 
tion that  all  of  the  stockholders  of  a  corporation  are  residents  of  the 
state  where  it  was  incorporated,  the  fiction  of  a  lost  grant  and  the 
like.  Such  fictions  or  presumptions  are  obviously  purely  arbitrary 
and  are  often  in  truth  contrary  to  fact,  and  were  invented  by  the 
courts  for  the  purpose  of  being  able  to  administer  justice  without 
expressly  disregarding  a  rule  which  literally  applied  would  pro- 
duce results  opposed  to  justice.2  The  legal  conception  of  a  cor- 
poration, on  the  other  hand,  is  of  a  very  different  nature,  and  on 
account  of  those  fictions  of  the  law,  which  are  indeed  contrary  to 

'14  Columbia  Law  Rev.  469.  The  term  "person"  was  not  used  in  the 
Roman   Law.  ami   ifl   u  It  is  a  mere  relic  of  medieval   scholas- 

ticism—a vcstiRc  of  the  "Realists".  Corporation  is  the  proper  term — not 
"person",  II  uuiversitas  was  the  proper  term  in  the  Roman  Law. 

"Thayer's  Cases  on  Evidence,  p.  40. 
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fact,  it  is  misleading  to  call  the  theory  of  a  corporate  entity  a 
fiction.  It  is  a  "fiction"  only  in  the  sense  of  an  act  of  "imagining" 
— it  is  not  an  arbitrary  assumption  without  regard  to  fact,  and 
does  not  involve  a  false  deduction  or  conclusion.  For  the  act  of 
"imagining"  a  certain  relation  for  the  purpose  of  giving  effect  to 
the  real  intention  of  the  parties  and  expressing  a  thought  grounded 
in  the  nature  of  things,  involves  something  very  real  and  true 
rather  than  false.  The  corporate  entity  theory,  therefore,  is  of 
precisely  the  same  nature  as  the  doctrine  of  implied  conditions  in 
contracts  and  the  doctrine  of  relation  in  the  law  of  agency.  And 
if  it  is  called  a  fiction,  it  can  be  so  called  only  in  the  same  sense 
in  which  these  other  doctrines  of  implied  conditions  and  relation 
can  be  called  fictions. 

Such  being  the  legal  conception  of  the  nature  of  a  corporation, 
justice  requires  that  the  principle  of  law  which  is  based  upon  it 
should  be  firmly  and  consistently  applied,  and  the  fact  is  that  it 
is  so  applied  both  in  courts  of  law  and  equity.  So  far  from  its 
being  a  dead  principle,  it  manifests  itself  to-day  in  the  decisions 
of  our  courts  as  a  principle  which  is  just  as  alive  and  vigorous 
as  it  was  in  the  days  of  Imperial  Rome.  Accordingly,  we  find 
that  in  all  cases  involving  the  rights  and  obligations  arising  out 
of  contract  or  tort  or  the  ownership  of  property,  it  is  uniformly 
held  that  as  between  the  corporation  and  third  persons,  it  is  the 
corporation  and  the  corporation  alone  which  must  sue  or  be  sued. 
For,  in  legal  contemplation,  the  contracts  and  torts  of  a  corporation 
are  its  contracts  and  torts,  and  not  those  of  its  members.  Further- 
more, the  corporation  is  not,  in  point  of  law,  deemed  to  be  the 
agent  or  trustee  for  its  stockholders,  nor  are  the  stockholders 
regarded  as  the  real  parties  in  interest  or  the  persons  for  whose 
benefit  the  contracts  of  the  corporation  are  made.3 

"Salomon  v.  Salomon  &  Co.,  Ltd.  [1897]  A.  C.  22,  43,  per  Lord  Her- 
schell :  "In  a  popular  sense,  a  company  may  in  every  case  be  said  to  carry 
on  business  for  and  on  behalf  of  its  stockholders ;  but  this  certainly  does 
not  in  point  of  law  constitute  the  relation  of  principal  and  agent  between 
them,  or  render  the  shareholders  liable  to  indemnify  the  company  against 
the  debts  which  it  incurs."  See  also  14  Columbia  Law  Rev.  470,  and  note. 
If  the  corporation  were  in  fact  the  agent  for  its  shareholders,  or  the  share- 
holders were  the  persons  for  whose  benefit  the  corporation  enters  into 
its  contracts,  the  shareholders  could  sue  and  be  sued,  either  in  accordance 
with  the  doctrine  of  undisclosed  principal  or  the  doctrine  of  the  real  par- 
ties in  interest  or  the  doctrine  as  to  third  persons  for  whose  benefit  con- 
tracts are  made.  But  this  result  is  not  recognized  or  suggested  in  any  of 
the  authorities. 

In  Bank  of  the  United  States  v.  Deveaux  (1809)  9  U.  S.  61,  Chief  Jus- 
tice Marshall,  having  held  that  a  corporaiion  could  not  be  a  citizen  within 
the  Constitution  and  Federal  Statute  granting  to  the  courts  of  the  United 
States  jurisdiction  in  case  of  "controversies  between  citizens  of  different 
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states",  sought  to  sustain  the  jurisdiction  of  the  court  on  the  theory  that 
the  stockholders  of  the  corporation  were  really  the  parties  to  the  contro- 
versy; and  then,  by  an  artificial  presumption,  the  rule  was  developed  that 
the  stockholders  of  a  corporation  must  be  conclusively  presumed  to  be 
citizens  of  the  state  where  the  corporation  is  organized.  The  court,  how- 
ever, found  itself  in  difficulties  when  it  was  confronted  with  the  problem 
of  its  jurisdiction  in  the  case  of  a  minority  stockholder  suing  on  behalf  of 
the  corporation.  There  can  be  no  doubt  of  the  court's  jurisdiction  in  such 
a  case.  Doctor  v.  Harrington  (1904)  196  U.  S.  579,  25  Sup.  Ct.  355;  but 
this  is  inconsistent  with  Chief  Justice  Marshall's  rule  and  the  artificial 
presumption  that  was  invented  in  support  of  it.  And  it  is  submitted  that 
the  true  view  is  that  a  corporation,  just  as  a  living  person,  may  be  con- 
sidered a  citizen  within  the  meaning  of  the  Constitution  and  the  Federal 
Statute,  and  that  the  jurisdiction  of  the  court  is  not  to  be  sustained  on 
the  erroneous  theory  that  the  stockholders  are  the  real  parties  in  interest. 
Louisville  &c.  R.  R.  v.  Letson  (1844)  43  U.  S.  497;  Shaw  v.  Quincy 
Mining  Co.  (1891)  145  U.  S.  444,  12  Sup.  Ct.  935;  Galveston  &c.  Ry. 
v.  Gonzales  (1893)   151  U.  S.  496,  14  Sup.  Ct.  401. 

In  accordance  with  the  doctrine  set  forth  in  the  text,  it  has  been  held : 

that  in  an  action  upon  contract  against  a  corporation,  the  corporation 
cannot  plead  by  way  of  set-off  a  claim  against  the  plaintiff  which  belongs 
to  all  the  stockholders  of  the  corporation;  Gallagher  v.  Germania  Brewing 
Co.  (1893)  53  Minn.  214,  54  N.  W.  1115;  Erickson  v.  Revere  Elevator  Co. 
(1910)   110  Minn.  443,  126  N.  W.  130; 

that  an  agreement  by  a  corporation  not  to  engage  in  business  is  not  an 
agreement  binding  upon  the  individual  stockholders,  but  only  upon  the 
corporation  itself;  Hall's  Safe  Co.  v.  Herring-Hall-Marvin  Safe  Co. 
(6  C.  C.  A.  1906)  146  Fed.  37;  Donnell  v.  Herring-Hall-Marvin  Safe 
Co.  (1908)  208  U.  S.  267,  28  Sup.  Ct.  288; 

that  in  an  action  of  assumpsit  by  a  bridge  company  against  a  street 
railway  company  to  recover  tolls  for  the  use  of  the  bridge  by  the  street 
railway  company,  it  is  not  a  defense  that  the  city  had  acquired  all  the 
stock  of  the  bridge  company,  and  that  the  city  was  not  entitled  to  any 
tolls;  Bridge  Co.  v.  Traction  Co.  (1900)  196  Pa.  25,  46  Atl.  99;  see  also 
Commonwealth  v.  Monongahela  Co.   (1906)  216  Pa.  108,  64  Atl.  909; 

that  a  loan  to  corporation  A,  which  owns  all  the  capital  stock  of  cor- 
poration B,  is  not  a  loan  to  corporation  B;  Exchange  Bank  of  Macon 
v.  Macon  Construction  Co.  (1895)  97  Ga.  1,  25  S.  E.  326;  cf.  Gay  v.  Hud- 
son River  Electric  Power  Co.  (2  C.  C.  A.  1911)  187  Fed.  12,  in  which  the 
court  raised  the  question,  without  deciding  it,  whether  the  General  Electric 
Company  which  sold  to  a  holding  electric  power  corporation  could  set  off 
its  claim  for  goods  sold  as  against  a  claim  of  a  subsidiary  controlled  cor- 
poration for  electric  power  furnished.  It  is  submitted  that  on  principle 
there  is  no  basis  for  such  a  set-off,  if  the  fact  is  that  in  the  one  case  the 
contract  was  made  with  the  holding  corporation,  and  in  the  other  with  the 
subsidiary  corporation  ; 

that  the  sole  stockholder  of  a  corporation  may  also  be  a  preferred 
creditor  entitled  to  payment  out  of  the  assets  of  the  corporation  as  against 
its  unsecured  creditors;  Salomon  v.  Salomon  &  Co.,  Ltd.   [1897]  A.  C.  22; 

that  in  a  suit  for  the  specific  performance  of  an  agreement  modifying  a 
lease  which  was  made  by  a  South  Dakota  corporation  and  by  it  assigned  to 
a  Maine  corporation,  the  plaintiff,  claiming  as  an  assignee  of  the  Maine 
corporation,  is  not  entitled  to  relief  as  against  the  lessor,  where  the  lessor 
supposed  he  was  dealing  with  the  South  Dakota  corporation  in  agreeing  to 
the  modification  of  the  lease,  and  although  it  appeared  that  the  stockholders 
and  officers  of  both  the  corporations  were  the  same,  the  stock  of  the 
Maine  corporation  havinR  been  issued  for  tin-  stock  of  the  South  Dakota 
corporation;  Brighton  Packing  Co.  v.  Butchers'  Ass'n.  (1912)  211  Mass. 
39K,  97   N.   H.   7K0 ; 

that  representations  made  by  the  president  of  corporation  A,  as  to  the 
rights  of  corporation  H.  in  reliance  upon  which  a  person  purchases  from 
corporation  A  all  of  the  stock  of  corporation  B,  do  not  create  an  estoppel 
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in  favor  of  corporation  B  itself  so  as  to  entitle  it  to  an  injunction  to 
restrain  corporation  A  from  acting  contrary  to  such  representations ;  Coal 
Belt  Electric  Ry.  v.  Peabody  Coal  Co.  (1907)  230  111.  164,  82  N.  E.  627; 

that  for  torts  committed  by  persons  acting  for  a  corporation,  the  cor- 
poration is  alone  liable  and  not  its  stockholders,  and  the  corporation  is 
liable  precisely  to  the  same  extent  as  any  individual  principal  or  master  is 
liable  for  the  torts  of  his  agents  or  servants ;  Canfield  &  Wormser,  Cases, 
on  Corporations,  pp.  11-16  and  notes;  see  especially  Werner  v.  Hearst 
(1903)  177  N.  Y.  63,  69  N.  E.  221;  Stone  v.  C.  C.  St.  L.  R.  R.  (1911)  202 
N.  Y.  352,95  N.  E.  816; 

that  in  like  manner  for  crimes  committed  by  persons  acting  for  a  cor- 
poration, the  corporation  is  subject  to  indictment  precisely  to  the  same 
extent  as  any  individual  principal  or  master  is  subject  to  indictment  for 
the  crimes  of  his  agents  or  servants;  Canfield  &  Wormser,  Cases  on  Cor- 
porations, pp.  16-23,  and  notes.  It  seems  clear  on  principle  that  a  cor- 
poration which  in  general  must  be  treated  as  if  it  were  a  person  cannot 
be  held  liable  under  this  doctrine  to  any  greater  extent  than  any  human 
being;  and  therefore  the  corporation  should  not  be  subject  to  indictment 
for  a  crime  involving  guilty  knowledge  or  criminal  intent  or  for  a  tort 
which  is  outside  the  scope  of  the  corporate  enterprise.  There  is,  however, 
a  conflict  in  the  authorities  on  this  subject.  See  14  Columbia  Law  Rev., 
pp.  476-481 ;  Canfield  &  Wormser,  Cases  on  Corporations,  pp.  346-353,  and 
notes ; 

that  a  corporation  organized  under  the  laws  of  Great  Britain  is  entitled 
to  registry,  although  some  of  its  stockholders  are  foreigners  and  a  British 
statute  forbids  the  registration  of  any  vessel  owned  by  foreigners  "in  whole 
or  in  part,  directly  or  indirectly";  Queen  v.  Arnaud  (1846)  9  Q.  B.  806; 

that  a  transfer  by  a  firm  of  all  the  firm  property  to  a  corporation  com- 
posed exclusively  of  the  partners  is  subject  to  a  tax  under  an  English 
Stamp  Act  which  imposes  a  duty  "upon  conveyance  or  transfer  on  sale  of 
any  property" ;  Foster  &  Son,  Ltd.,  v.  Commissioners  of  Inland  Revenue 
[1894]  1  Q.  B.  516; 

that  a  person  who  is  the  sole  stockholder  of  a  corporation  cannot  bring 
an  action  in  his  own  name  for  replevin  of  the  corporate  property,  and  a 
transfer  of  corporate  property  by  the  sole  stockholder  in  his  own  name, 
does  not  transfer  the  title  to  the  corporate  property;  Button  v.  Hoffman 
(1884)  61  Wis.  20;  Canfield  &  Wormser,  Cases  on  Corporations,  pp.  7-11, 
and  notes ; 

that  the  owner  of  all  but  two  shares  of  the  stock  of  a  corporation,  who 
pledges  as  collateral  for  an  individual  loan  bonds  of  the  corporation,  is 
guilty  of  an  unlawful  diversion  of  the  bonds;  Buffalo  Loan  Trust  &  Safe 
Deposit  Co.  v.  Medina  Gas  &  Electric  Light  Co.  (1900)  162  N.  Y.  67, 
56  N.  E.  505; 

that  an  insurance  policy  issued  in  the  name  of  the  sole  stockolders  upon 
the  corporate  property  is  void  under  the  provision  of  the  policy  that  it 
shall  be  void  if  the  insured  is  not  the  sole  and  unconditional  owner  of  the 
property  described  in  the  policy ;  Syndicate  Ins.  Co.  v.  Bohn  (8  C.  C.  A. 
1894)    65  Fed.   165; 

that  lands  owned  by  a  Pennsylvania  corporation,  all  of  its  stock  being 
owned  by  a  New  York  corporation,  are  not  subject  to  escheat  under  a 
Pennsylvania  statute,  providing  that  no  foreign  corporation  shall  hold  any 
real  estate  "directly  in  its  corporate  name  or  by  or  through  any  trustee  or 
other  device  whatsoever  unless  specially  authorized" ;  Commonwealth  v. 
New  York  etc.  R.  R.  (1890)  132  Pa.  591,  19  Atl.  291;  see  also  Peoples' 
Pleasure  Park  Co.  v.  Rohleder  (1908)  109  Va.  439,  61  S.  E.  794,  63  S.  E. 
981;  cf.  Wilmott  v.  London  Road  Car  Co.,  Ltd.  [1910]  2  Ch.  525,  holding 
that  a  corporation  could  be  "a  respectable  and  responsible  person"; 

that  a  corporation  organized  under  British  law,  although  all  its  shares 
but  one  are  owned  by  a  German  company,  or  by  subjects  of  the  German 
Empire  residing  in  Germany,  and  although  all  its  directors  are  subjects  of 
the  German  Empire  residing  in  Germany,  is  entitled  to  recover  debts  due 
to   it  in   England   during  the  continuance  of  the  present  war;   Continental 
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The  broad  scope  of  the  entity  theory  is  illustrated  by  the  deci- 
sions cited  below,  and  in  the  light  of  these  decisions  it  is  impossible 
to  maintain  that,  in  legal  contemplation,  the  stockholders  are  the 
real  persons  in  interest,  or  that  the  theory  is  dead  as  a  principle 
and  one  from  which  legal  propositions  are  no  longer  deduced,  as 
Mr.  Taylor  in  his  learned  treatise  contends.4  For  it  must  be  con- 
ceded that  the  decisions  cited,  and  innumerable  analogous  opinions 
which  are  being  rendered  every  year  by  the  courts  of  this  country 
and  of  England,  and  by  courts  of  equity  as  well  as  of  law,  are 
consistent  applications  of  this  theory.  It  must  also  be  conceded 
that  the  result  of  such  applications  has  been  substantial  justice  in 
the  particular  cases,  and  that  in  many  cases  substantial  justice 
could  not  have  been  done  without  it.  It  may  also  be  conceded 
that,  in  some  cases  where  the  principle  has  been  applied,  substan- 
tial justice,  so  far  as  the  particular  case  before  the  court  is  con- 
cerned, might  have  been  done  without  the  aid  of  this  principle. 
But  this  is  no  sufficient  argument  for  not  applying  it,  for  the  dis- 
regarding of  any  principle  tends  to  render  the  law  less  definite  and 

Tyre  &  Rubber  Co.  v.  Daimler  Co.,  Ltd.  [1915]  1  K.  B.  893.  903.  This 
decision  of  Lord  Reading,  considered  in  relation  to  the  circumstances 
under  which  it  was  given  and  the  public  opinion  of  England  in  regard  to 
the  so-called  "Hun  companies",  is  worthy  of  the  best  traditions  of  Anglo- 
Saxon  jurisprudence,  and  it  is  gratifying  that,  although  _  the  case  was 
reversed  on  appeal  on  another  point,  the  majority  of  the  judges  did  not 
dissent  from  Lord  Reading  on  the  point  in  question.  Daimler  Co.,  Ltd., 
v.  Continental  Tyre  &  Rubber  Co.  [1916]  2  A.  C.  307.  Lord  Reading,  who 
cannot  be  accused  of  being  unresponsive  to  the  spirit  of  the  new  jurispru- 
dence, said:  "It  is  undoubtedly  the  policy  of  the  law  as  administered  in 
our  Courts  of  justice  to  regard  substance  and  to  disregard  form.  Justice 
should  not  be  hindered  by  mere  technicality,  but  substance  must  not  be 
treated  as  form  or  swept  aside  as  technicality  because  that  course  might 
appear  convenient  in  a  particular  case.  The  fallacy  of  the  appellants' 
contention  lies  in  the  suggestion  that  the  entity  created  by  statute  is  or 
can  be  treated  during  the  war  as  a  mere  form  or  technicality  by  reason 
of  the  enemy  character  of  its  shareholders  and  directors.  A  company 
formed  and  registered  under  the  Companies  Acts  has  a  real  existence  with 
rights  and  liabilities  as  a  separate  legal  entity.  It  is  a  different  person 
altogether  from  the  subscribers  to  the  memorandum  or  the  shareholders 
on  the  register  (per  Lord  Macnaghten  in  Salomon  v.  Salomon  &  Co. 
[1897]  A.  C.  22,  at  p.  51).  It  cannot  be  technically  an  English  company 
and  substantially  a  German  company  except  by  the  use  of  inaccurate  and 
misleading  language.  Once  it  is  validly  constituted  as  an  English  company 
it  is  an  artificial  creation  of  the  Legislature  and  it  retains  its  existence  for 
all  intents  and  purposes.  It  is  a  living  thing  with  a  separate  existence 
which  cannot  be  swept  aside  as  a  technicality.  It  is  not  a  mere  name  or 
mask  or  cloak  or  device  to  conceal  the  identity  of  persons,  and  it  is  not 
suggested  that  the  company  was  formed  for  any  dishonest  or  fraudulent 
purpose.  It  is  a  legal  body  clothed  with  the  form  prescribed  by  the  Legis- 
lature." With  the  exception  of  the  suggestion  that  the  corporation  is  "a 
living  thing",  the   foregoing  is  an   admirable    Itatl -ment  of   the  true  theory. 

4See  1  Morawetr,  Corporations  (2nd  ed.)  §§  1.  231  ;  Taylor,  Corporations, 
preface  to  3rd  edition;  articles  by  Professor  Hohfeld,  9  Columbia  Law 
Rev.  288,  and  10  id.  296. 
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certain.  And  if  the  principle  is  a  sound  and  just  one,  and  consistent 
with  justice  in  the  particular  case,  by  refusing  to  apply  it  in  such 
a  case,  we  should  be  contributing  to  the  unsettlement  of  the  law, 
without  any  compensating  gain. 

But  it  has  been  contended  that  in  some  cases  the  entity  theory 
stands  in  the  way  of  equity  and  that  it  must  be  disregarded  in 
order  to  do  justice.  There  is  much  loose  statement  in  text  books 
and  judicial  opinions  to  the  effect  that  the  theory  is  not  to  be  taken 
too  seriously,  that  the  corporate  entity  is  a  mere  fiction,  a  mere 
technicality,  a  robe,  a  mask,  a  figure  of  speech,  or  something  even 
more  unsubstantial ;  indeed,  some  judges  or  writers  have  gone  so 
far  as  to  suggest  that  it  is  a  crude  and  outworn  doctrine  of  the 
common  law,  condemned  by  sociological  jurisprudence  as  incom- 
patible with  modern  ideas,  and  to  be  disregarded  whenever  the 
judge  feels  in  a  particular  case  that  it  stands  in  the  way  of  doing 
what  he  conceives  to  be  justice.6  And  even  Mr.  Machen,  who 
has  written  wisely  on  this  subject,  doubtless  having  in  mind  the 
ponderous  thinking  of  the  German  Gelehrte  and  the  dyspeptic 
conception  of  the  "gesammte  Person",  advises  that  the  only  safe 
way  of  dealing  with  the  doctrine  is  to  think  less  about  it,  and  that 
to  understand  and  apply  it  correctly,  "no  other  guide  is  desirable 
than  sturdy  common  sense."6  Sound  advice,  but  not  very  helpful 
in  defining  the  limits  of  the  doctrine,  or  guiding  us  in  the  deter- 
mination of  particular  cases.  Undoubtedly  a  legal  conception, 
formed  and  applied  for  the  purpose  of  doing  justice,  is  under  the 
control  of  the  court  and  should  never  be  applied  so  as  to  cause 
injustice.  But  what  is  justice?  In  order  to  get  clearer  and  more 
definite  ideas  on  this  subject,  and  to  relieve  the  strain  upon  our 
common  sense,  let  us  examine  several  important  classes  of  cases 
in  which  it  has  apparently  been  assumed  that  justice  could  not  be 
done  without  repudiating  this  doctrine. 

First.  Cases  in  which  the  corporation  is  used  to  evade 
the  prohibitions  of  a  statute. 

In  United  States  v.  Lehigh  Valley  R.  R.,7  Mr.  Chief  Justice 
White,  delivering  the  opinion  of  the  United  States  Supreme  Court, 
held  that  the  Lehigh  Valley  Railroad  Company,  could  be  prohibited 

5See  Home  Fire  Ins.  Co.  v.  Barber  (1903)  67  Neb.  644,  93  N.  W.  1024, 
and  other  cases  hereinafter  referred  to  in  the  notes  or  discussed  in  the 
text  of  this  article. 

•Articles  on  Corporate  Personality  by  Mr.  Machen,  24  Harvard  Law 
Rev.  253 ;  and  24  id.  347. 

T(1910)  220  U.  S.  257,  31  Sup.  Ct.  387. 
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from  transporting  in  interstate  commerce  the  coal  of  the  Lehigh 
Valley  Coal  Company,  it  being  alleged  that  the  Railroad  Company 
was  the  owner  of  all  the  stock  of  the  Coal  Company  and  operated 
the  Coal  Company  "as  an  agency,  or  dependency,  or  department  of 
the  Railroad  Company".  The  statute  under  which  the  injunction 
was  obtained — known  as  the  Hepburn  Act — prohibited  any  Rail- 
road Company  from  transporting  any  article  or  commodity  "manu- 
factured, mined  or  produced  by  it,  or  under  its  authority,  or  which 
it  may  own  in  whole,  or  in  part,  or  in  which  it  may  have  any 
interest,  direct  or  indirect".  If  this  statute  had  contained  also  the 
words  "through  the  instrumentality  of  a  corporation",  so  that  the 
statute  would  have  in  terms  prohibited  the  transportation  of  coal 
"manufactured,  mined,  or  produced  by  it  or  under  its  authority  or 
through  the  instrumentality  of  a  corporation",  it  is  perfectly  clear 
that  the  Lehigh  Valley  Railroad  Company  would  have  come  within 
the  express  provisions  of  the  prohibition.  All  that  it  was  necessary, 
therefore,  for  the  court  to  do,  was  to  interpret  the  terms  of  the 
statute  broadly  as  implying  these  omitted  words.  And  if  the 
statute  is  so  interpreted,  there  is  no  difficulty  in  reaching  the 
court's  decision  without  in  any  way  disregarding  the  entity  theory. 
The  decision  does  not,  therefore,  involve  the  repudiation  of  the 
entity  theory  or  the  proposition  that  the  Lehigh  Valley  Coal  Com- 
pany is  not  an  entity,  or  that  the  contracts,  torts  and  property 
rights  of  the  Lehigh  Valley  Coal  Company  are  not  its  contracts, 
torts  and  property  rights,  but  those  of  the  Lehigh  Valley  Rail- 
road Company.  And  there  can  be  no  question  that  claims  for  sup- 
plies furnished  to  the  Lehigh  Valley  Coal  Company  could  not  be 
asserted  as  against  the  Railroad  Company,  which  of  course  would 
be  the  case  if  the  Lehigh  Valley  Coal  Company  were,  in  legal  con- 
templation, not  an  entity  but  merely  an  agency  or  department  of 
the  Railroad  Company. 

A  similar  decision  was  rendered  in  United  States  v.  Milwaukee 
Refrigerator  Transit  Company*  In  this  case  it  was  held  that  the 
United  States  was  entitled  to  an  injunction,  under  the  Elkins  Act, 
to  prevent  the  payment  of  rebates  on  freight  paid  to  the  Re- 
frigerator Transit  Company,  which  it  was  alleged  was  formed  by 
the  Pabst  Brewing  Company  as  a  device  for  evading  the  broad 
provisions  of  the-  Elkins  Act.  Judge  Sanborn,  in  delivering  his 
opinion  said :" 

"If  any  general  rule  can  be  laid  down,  in  the  present  state  of 
authority,  it  is  that  a  corporation  will  be  looked  upon  as  a  legal 

VC.  C.  1905)   142  Fed.  247. 
•At  p.  255. 
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entity  as  a  general  rule,  and  until  sufficient  reason  to  the  contrary 
appears ;  but,  when  the  notion  of  legal  entity  is  used  to  defeat 
public  convenience,  justify  wrong,  protect  fraud,  or  defend  crime, 
the  law  will  regard  the  corporation  as  an  association  of  persons. 
This  much  may  be  expressed  without  approving  the  theory  that  the 
legal  entity  is  a  fiction,  or  a  mere  mental  creation ;  or  that  the 
idea  of  invisibility  or  intangibility  is  a  sophism.  A  corporation, 
as  expressive  of  legal  rights  and  powers,  is  no  more  fictitious  or 
intangible  than  a  man's  right  to  his  own  home  or  his  own  liberty." 

Here  there  is  no  repudiation  of  the  entity  theory,  and  there  can 
be  no  question  that  in  any  suit  involving  rights  and  liabilities  grow- 
ing out  of  the  contracts  or  torts  of  the  Refrigerator  Transit  Com- 
pany, that  Company  would  have  to-  be  regarded  as  having  a 
separate  existence  apart  from  the  Pabst  Brewing  Company,  and 
as  such  would  be  alone  liable  for  its  obligations,  and  alone  entitled 
to  the  enjoyment  of  its  rights.  But  while  this  is  so,  the  court  was 
able  to  reach  its  decision  by  broadly  interpreting  the  statute  so  as 
to  prohibit  the  payment  of  rebates  to  any  corporation,  its  officers 
or  agents,  or  to  any  other  corporation  dominated  by  it.  And  it  is 
submitted  that,  on  the  basis  of  these  decisions,  it  may  be  laid  down 
as  a  general  rule  that  in  the  case  of  any  statute,  the  object  of 
which  is  to  abate  what  is  considered  to  be  a  serious  public  evil, 
the  court  will  decide  that  a  human  being  or  corporation  violates 
the  provisions  of  such  a  statute,  whether  he  does  it  by  his  or  its 
own  act,  or  by  an  agent  or  servant,  or  through  the  instrumentality 
of  a  controlled  corporation.  In  other  words  in  such  cases  the 
maxim  must  be  expanded  so  as  to  read  qui  facit  per  alium  aut  per 
universitatem  facit  per  se. 

The  Standard  Oil  case,10  The  New  York  Sugar  case,11  The 
Whiskey  Trust  case,12  and  the  Northern  Securities  case,13  are  also 
sometimes  erroneously  cited  as  involving  a  repudiation  of  the 
entity  theory.  It  is  to  be  noted,  however,  that  in  these  cases  the 
Court  went  farther  than  in  the  Lehigh  Valley  Railroad  case, 
rendering  judgment  not  merely  against  those  who  used  the  cor- 

"State  v.  Standard  Oil  Co.  (1892)  49  Oh.  St.  137,  30  N.  E.  279. 

"People  v.  North  River  Sugar  Refining  Co.  (1890)  121  N.  Y.  562,  24 
N.  E.  834. 

"Distilling  &  Cattle  Feeding  Co.  v.  People  ex  rel.  Moloney  (1895)  156 
111.  448,  41  N.  E.  188;  Ford  v.  Chicago  Milk  Shippers'  Ass'n.  (1895)  155 
111.  166,  39  N.  E.  651,  is  a  decision  to  the  same  effect,  and  involved 
simply  an  interpretation  of  a  statute,  which  it  is  clear  covered  the 
incorporated  association ;  and  yet  the  court  needlessly  went  out  of  its 
way  to  attack  the  entity  theory. 

"Northern  Securities  Co.  v.  United  States  (1903)  193  U.  S.  197,  24 
Sup.  Ct.  436. 
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poration  as  an  instrumentality  for  their  unlawful  purposes,  but 
also  against  the  corporations  themselves  which  were  so  used.  This 
the  Court  was  able  to  do,  because  it  found  that  the  corporations 
themselves  had  been  guilty  of  illegal  corporate  acts. 

In  the  Standard  Oil  case,  the  State  of  Ohio  was  held  entitled 
to  a  judgment  restraining  the  Standard  Oil  Company  of  Ohio 
from  recognizing  the  transfers  of  the  shares  that  had  been  made 
to  the  Trustees  under  the  original  Standard  Oil  Trust  agreement, 
or  from  making  future  transfers  of  the  shares,  or  from  per- 
mitting such  Trustees  to  vote  on  its  shares,  or  from  paying 
dividends  to  such  Trustees  instead  of  to  the  real  beneficial 
owners  of  the  stock,  because  these  dividends  went  into  a  common 
fund  managed  for  the  benefit  of  a  combination  adjudged  to  be 
illegal.  The  payment  of  dividends,  and  other  acts  covered  by  the 
injunction,  were  corporate  acts,  and  the  court,  having  decided  that 
these  were  in  aid  of  an  illegal  combination,  held  that  the  corpora- 
tion could  be  restrained  from  performing  those  acts.  But  there 
is  no  intimation  in  the  decision  that  the  Standard  Oil  Company 
of  Ohio  was  not  a  distinct  legal  entity.  The  fact  is  that  the 
Company  exists  until  this  day  and  is  actively  prosecuting  its  busi- 
ness, and  there  can  be  no  question  that  in  the  prosecution  of  this 
business  the  Standard  Oil  Company  of  Ohio  acts  as  an  entity 
separate  and  distinct  from  its  stockholders. 

The  New  York  Sugar  Trust  case  was  a  very  similar  case,  and 
in  no  way  involved  the  necessity  of  repudiating  the  entity  theory. 
The  action  was  brought  by  the  Attorney  General  of  the  State  to 
have  the  defendant  "dissolved,  its  charter  vacated  and  its  corpo- 
rate existence  annulled",  and  it  was  held  that  he  was  entitled  to 
a  judgment  of  dissolution,  because  the  corporation  had  ceased  to 
do  business,  had  abused  its  powers  and  failed  in  the  performance 
of  its  corporate  duties.  The  opinion  of  the  court,  however,  covers 
a  very  broad  field,  and  is  a  strange  mixture  of  approval  and  dis- 
approval of  the  entity  theory.  But  it  is  submitted  that  the  entity 
theory  did  not  stand  at  all  in  the  way  of  reaching  the  actual  deci- 
sion of  the  case. 

In  like  manner,  in  the  Whiskey  Trust  case,  the  entity  theory 
did  not  stand  in  the  way  of  the  court's  reaching  the  decision  which 
commended  itself  to  its  sense  of  justice.  In  that  case  the  decision 
was  that  a  corporation  organized  under  the  laws  of  Illinois, 
authorized  to  engage  in  the  general  distillery  business  in  Illinois, 
and  to  acquire  property  for  that  purpose,  was  not  authorized  to 
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get  under  its  control  the  entire  distillery  business  of  the  country 
for  the  purpose  of  establishing  a  monopoly,  and  that,  having 
exceeded  its  powers  in  this  respect,  it  was  subject  to  forfeiture 
in  a  quo  warranto  proceeding.  But  there  can  be  no  doubt  that 
until  the  charter  was  forfeited  in  the  quo  warranto  proceeding,  the 
Distilling  Company  of  Illinois  was  a  separate  and  distinct  entity. 
That  the  Northern  Securities  case  did  not  involve  a  repudiation 
of  the  theory  I  have  already  pointed  out  in  a  previous  article  in 
this  Review.1* 

Second.  Cases  in  which  the  corporation  is  used  to 
evade  the  obligations  of  a  contract. 

The  question  involved  in  these  cases  is  whether  an  individual 
incurs  the  same  obligation  under  a  contract  for  acts  done  by  him 
through  the  instrumentality  of  a  corporation,  as  for  acts  done  by 
himself  personally  or  by  his  agents.  Suppose,  for  instance,  that 
an  individual,  in  connection  with  the  sale  of  his  business  to  another 
person,  agrees  not  to  enter  into  competition  with  him,  and  the 
vendor  immediately  forms  a  corporation,  and  through  the  instru- 
mentality of  the  corporation  continues  to  carry  on  the  business. 
Has  the  individual  violated  the  terms  of  his  agreement?  Again, 
suppose  an  individual  has  agreed  to  pay  a  certain  royalty  upon 
each  and  every  ton  of  mineral  which  he  may  mine  from  certain 
premises,  and  he  organizes  a  corporation  and  mines  the  mineral 
through  the  instrumentality  of  the  corporation.  Can  the  obligor 
in  such  a  case  escape  liability  for  the  payment  of  the  royalty 
through  the  application  of  the  entity  theory?  It  is  obvious  there 
could  be  no  question  as  to  the  proper  answer  to  this  problem,  if 
the  contract  should  specifically  provide  that  the  obligor  should  be 
liable  for  what  he  did  by  himself  or  by  an  agent,  or  through  the 
instrumentality  of  a  controlled  corporation.  But  although  the 
contract  does  not  so  specifically  provide,  may  not  the  court  be 
justified  in  broadly  interpreting  the  contract  as  including  by  impli- 
cation such  words  ?  It  may  be  said  that  there  is  not  the  same  com- 
pelling reason  for  such  a  broad  interpretation  of  a  contract  as  there 
is  of  a  statute,  but  there  is  authority  for  such  broad  interpreta- 
tion,15 and  perhaps  it  may  be  laid  down  as  a  general   rule  of 

"4  Columbia  Law  Rev.  315,  note. 

15Beal  v.  Chase  (1875)  31  Mich.  490;  Kramer  v.  Old  (1896)  119  N.  C. 
1,  25  S.  E.  813;  Moore  &  Handley  Co.  v.  Towers  Hardware  Co.  (1888)  87 
Ala.  206,  6  So.  41;  Higgins  v.  Cal.  Petroleum  etc.  Co.  (1905)  147  Cal. 
363,  81  Pac.  1070;  cf.  Peoples'  Pleasure  Park  Co.  v.  Rohleder  (1908)  109 
Va.  439,  61  S.  E.  794,  63  S.  E.  981,  holding  that  a  conveyance  to  a  cor- 
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modern  law  that,  in  the  case  of  contracts,  as  in  the  case  of  a 
statute,  the  obligor  can  violate  his  contract  not  only  by  himself  or 
his  agents,  but  also  through  the  instrumentality  of  a  corporation 
which  he  formed  for  the  very  purpose  of  evading  the  obligations 
of  the  contract.  It  is  to  be  noted,  however,  that  such  a  rule  does 
not  involve  in  any  way  a  repudiation  of  the  entity  theory.  If, 
however,  the  court  should  go  further,  as  it  has  in  a  few  cases,18 
and  hold,  not  merely  that  the  person  forming  the  corporation  for 
the  purpose  of  evading  his  obligations  was  liable  for  the  acts  of 
the  corporation,  but  that  the  corporation  itself  was  liable  for  the 
same  breach  of  contract,  we  should  have  a  repudiation  of  the 
entity  theory,  and  it  is  submitted  that  such  a  repudiation  would 
be  error  and  involve  injustice. 

Third.  Cases  in  which  a  corporation  is  used  to  hinder 
and  delay  creditors. 

A  conveyance  or  transfer  of  property  by  a  failing  debtor  to 
another  person  or  corporation,  without  consideration,  would  be 
voidable  as  in  fraud  of  creditors.  Suppose  a  failing  debtor  or- 
ganizes a  corporation  and  transfers  all  his  property  to  such  cor- 
poration in  return  for  its  capital  stock.     Is  such  an  act  in  fraud  of 

poration  composed  exclusively  of  negroes  vested  title  to  the  property  in 
the  corporation  and  not  in  the  negroes  individually.  It  was  claimed  that 
the  conveyance  was  a  violation  of  a  covenant  in  a  deed  which  was  in 
these  words:  "The  title  to  this  land  never  to  vest  in  a  person  or  persons 
of  African  descent".  If  the  covenant  had  provided  that  there  should  be  no 
conveyance  to  a  person  or  persons  of  African  descent,  could  it  not  be  held 
consistently  with  the  opinion  in  the  principal  case  that  a  conveyance  to 
a  corporation  composed  exclusively  of  negroes  would  involve  a  breach  of 
such  a  covenant? 

"Beal  v.  Chase,  supra,  note  IS;  Reed  Bros.  Co.  v.  First  Nat.  Bank 
C1895)  46  Neb.  168,  64  N.  W.  901;  Andres  v.  Morgan,  Trustee  (1900) 
62  Oh.  St.  236,  56  N.  E.  875;  Higgins  v.  Cal.  Petroleum  etc.  Co.,  supra, 
note  15.  It  is  one  thing  to  hold  that  an  individual  may  incur  the  same 
liability  through  the  acts  of  a  corporation  which  he  controls  as  by  his 
own  acts;  but  it  is  quite  another  thing  to  hold  that  the  corporation  itself 
is  liable  to  the  same  extent  as  the  individual.  This  involves  a  com- 
plete indentification  of  the  corporation  and  the  individual  and  is  necessarily 
inconsistent  with  the  entity  theory.  It  is  to  be  noted  that  in  Andres  v. 
Morgan,  Trustee,  supra,  and  Reed  Bros.  Co.  v.  First  Nat.  Bank,  supra. 
there  was  an  express  finding  as  to  the  assumption  of  debts  by  the  cor- 
poration, and,  therefore,  the  actual  decisions  arc  not  authorities  for  the 
proposition  in  question.  The  decision  in  Kramer  ?•.  Old,  supra,  note  15, 
makes  the  correct  discriminations.  There  it  was  hold  that  the  contract 
fairly  interpreted  meant  that  the  individual  defendants  should  not  engage 
in  business  either  in  their  own  names  or  through  the  instrumentality  of 
a  corporation,  but  the  court  carefully  limited  the  injunction  to  the  in- 
dividual defendants  and  did  not  assume  to  enjoin  the  corporation  itself. 
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creditors?  The  authorities  are  divided  on  the  question.17  A 
transfer  of  property  by  a  failing  debtor,  in  return  for  the  stock 
of  a  corporation  in  which  he  has  no  interest,  would  not,  it  must 
be  conceded,  be  in  fraud  of  creditors,  if  the  stock  represented 
the  fair  value  of  the  property.  It  follows  that  the  mere  conversion 
of  tangible  property  into  a  new  form  which  may  be  less  available 
for  a  creditor  does  not  involve  any  fraud  as  against  the  creditor ; 
and  if  this  is  so,  what  difference,  in  point  of  substance  or  principle, 
is  there  between  a  conveyance  to  an  independent  corporation  and 
a  conveyance  to  a  controlled  corporation  in  return  for  its  stock? 
However  that  may  be,  if  the  rule  of  law  is  to  be  applied,  that  the 
conveyance  to  a  controlled  corporation  is  a  fraud  upon  creditors, 
this  does  not  involve  a  repudiation  of  the  entity  theory.  It  simply 
involves  a  decision  that  the  rule  of  law  prohibiting  a  debtor  from 
hindering,  delaying  or  defrauding  his  creditors  may  be  violated 
by  the  use  of  a  corporation  to  accomplish  such  a  purpose.18 

Fourth,  Cases  in  which  the  corporation  is  used  to 
obtain  property  free  and  clear  of  equities. 

Suppose  A,  B,  and  C,  holding  property  subject  to  an  equity, 
form  a  corporation  and  transfer  the  property  to  the  corporation 
in  exchange  for  its  capital  stock.  Is  the  corporation  an  innocent 
purchaser  for  value  ?  Justice  undoubtedly  requires  in  such  a  case 
that  the  corporation  should  hold  the  property  subject  to  the  same 
trust,  and  that  it  should  not  be  able  to  claim  the  rights  of  a 
bona  fide  purchaser  for  value.  This  just  decision  can  be  reached 
without  disregarding  the  entity  theory,  by  the  application  of  the 

"Booth  v.  Bunce  (1865)  33  N.  Y.  139;  Montgomery  Web  Co.  v.  Dienelt 
(1890)  133  Pa.  585,  19  Atl.  428;  Bank  v.  Trebein  Co.  (1898)  59  Oh.  St. 
316,  52  N.  E.  834;  Kingman  &  Co.  v.  Mowrv  (1899)  182  111.  256,  55  N.  E. 
330;  Plaut  v.  Billings-Drew  Co.  (1901)  127  Mich.  11,  86  N.  W.  399, 
following  Scripps  v.  Crawford  (1900)   123  Mich.  173,  81  N.  W.  1098. 

"See  Glenn,  Creditors'  Rights  and  Remedies,  §  105,  for  a  clear  and  sound 
explanation  of  the  matter:  "Of  course  the  existence  of  the  corporation 
must  be  respected  wherever  it  appears,  but  it  is  not  necessary,  in  order 
to  reach  a  just  result,  to  go  into  the  question  of  regarding  or  disregarding 
the  corporate  entity.  The  fact  is  that  by  an  operation  set  in  motion  by 
the  defendant  an  interest  has  been  created  in  his  property  which  did 
not  exist  before,  and  its  result  is  to  lessen  the  amount  of  the  debtor  s 
property  available  for  the  realization  of  his  creditors'  claims.  It  is  not 
necessary  to  go  any  further  than  that  to  reach  the  conclusion  that  such  a 
transaction  constitutes  a  fraudulent  operation  within  the  meaning  of  the 
statute.  Therefore  the  pioneer  case  of  Bank  v.  Trebein  which  so  decided, 
and  which  has  been  frequently  followed,  laid  down  no  astounding  prin- 
ciple."   See  Baker  v.  Naglee  (1887)  82  Va.  876,  1  S.  E.  191. 
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doctrine  of  constructive  notice.  An  individual  who  purchases 
property  subject  to  an  equity,  and  without  notice  of  that  equity. 
is  not  entitled  to  the  rights  of  a  bona  fide  purchaser  for  value, 
provided  the  agent  from  whom  he  acquired  the  title  had  notice 
of  the  equity.  In  other  words,  the  principal  is  affected  construc- 
tively with  the  notice  to  his  agent.  The  relation  of  the  corpora- 
tion to  the  persons  who  have  organized  it  is  precisely  the  same  as 
that  of  a  principal  to  his  agent,  and  there  is  no  more  difficulty  in 
imputing  constructive  notice  to  the  corporation  in  one  case  than 
there  is  of  imputing  constructive  notice  to  the  individual  in  the 
other  case. 

It  is  also  submitted  that,  consistently  with  the  entity  theory, 
it  may  be  held  that  notice  to  all  the  stockholders  of  a  corporation 
should  be  held  to  be  equivalent  to  notice  to  the  corporation  itself. 
But  if  there  is  one  innocent  stockholder,  then  the  mere  notice  to 
the  other  individual  stockholders  could  not  be  imputed  to  the  cor- 
poration, unless  these  other  stockholders  were  acting  as  agents 
of  the  corporation,  and  in  that  event,  notice  could  be  imputed  to 
the  corporation  on  the  principle  that  notice  to  the  agent  is  the 
equivalent  of  notice  to  the  principal.19 

Fifth.     Miscellaneous  cases. 

In  Donovan  v.  Purtell20  it  was  held  that  a  woman  could  recover 
under  the  common  counts  from  the  defendant  who  was  carrying 
on  business  under  various  corporate  names  some  money  she  had 
entrusted  to  him  for  investment.  There  is  the  usual  statement 
in  the  opinion  of  the  court  to  tht  effect  that  a  corporation  cannot 
be  used  as  a  "cloak",  and  that  the  fiction  may  be  repudiated  to 
prevent  fraud,  but  the  actual  decision  can  be  supported  on  the 
ground  that  the  evidence  showed  that  the  money  was  really 
entrusted  to  the  defendant  as  an  individual  and  that  it  was 
recoverable  from  him  upon  the  ground  of  his  own  individual 
fraud.  If  the  decision  is  to  be  interpreted  as  going  any  further, 
it  certainly  could  not  be  supported,  being  inconsistent  with  the 

"Schutte  v.  Florida  Cent.  R.  R.  (1879)  29  Fed.  Cas.  No.  17,434;  Holden 
v.  New  York  &  Erie  Bank  (1878)  72  N.  Y.  286;  Davis  Imp.  Wrought  Iron 
etc.  Co.  v.  Davis  Wrought  Iron  etc.  Co.  (C.  C.  1884)  20  Fed.  699;  Phila. 
Creamery  Supply  Co.  v.  Davis  etc.  Co.  (C.  C.  18%)  77  Fed.  879;  Simmons 
Creek  Coal  Co.  v.  Doran  (1892)  142  U.  S.  417.  12  Sup.  Ct.  239;  Lea  v. 
Iron  Belt  Mercantile  Co.  (1906)  147  Ala.  421,  42  So.  415;  McCaskill  Co.  v. 
United  States  (1909)  216  U.  S.  504,  30  Sup.  Ct.  386;  Noble  v.  Joseph 
Burnett  Co.  (1911)  208  Mass.  75,  94  N.  E.  289;  Wilson  Coal  Co.  v.  United 
States  (9  C.  C.  A.  1911)   188  Fed.  545. 

"(1905)  216  111.  629,  75  N.  E.  334. 
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whole  current  of  authority.  So  long  as  the  policy  of  the  law 
sanctions  incorporation,  there  is  no  fraud  involved  in  incorpo- 
rating for  the  very  purpose  of  escaping  individual  liability.  In 
other  words,  while  the  use  of  a  corporation  to  evade  one's  existing 
obligations  may  constitute  fraud,  the  use  of  a  corporation  to  pre- 
vent the  incurring  of  obligations  in  the  future  is  entirely  legitimate. 
Of  course,  if  a  person  should  undertake  to  form  a  corporation 
and  should  not  succeed  in  forming  a  valid  one,  or,  if,  after  having 
formed  a  valid  corporation,  he  should  abandon  it  and  enter  into 
transactions  on  his  own  account,  there  is  no  difficulty  in  holding 
him  to  an  individual  responsibility,  but  if  he  is  careful  to  use  the 
corporation  for  the  purposes  of  his  business,  then  the  corporation 
will  be  alone  liable  and  it  cannot  be  considered  as  a  mere  agent 
for  the  individual.21 

There  are  many  other  cases  which,  although  entirely  recon- 
cilable with  the  entity  theory,  contain  statements  apparently 
inconsistent  therewith  and  are  sometimes  referred  to  as  involving 
repudiation  of  the  theory.  For  instance,  Des  Moines  Gas  Co.  v. 
West,22  which  was  the  case  of  an  ultra  vires  issue  of  bonds  held 
to  be  validated  by  the  consent  or  acquiescence  of  the  shareholders ; 
Appeal  of  Third  Reform  Dutch  Church,23  in  which  it  was  held 
that  a  judgment  in  a  suit  brought  by  the  trustees  of  a  church 
bound  the  church  corporation  on  the  ground  that  the  corporation 
was  a  privy  to  the  former  suit ;  Washington  Insurance  Co.  v. 
Price,2*  in  which  it  was  held  that  the  chancellor,  who  was  a  stock- 
holder in  the  corporation  complainant,  could  not  sit  in  the  cause ; 
Milbrath  v.  State,2i  in  which  it  was  held  that  an  officer  of  a  cor- 
poration liable  for  the  embezzlement  of   funds  entrusted  to  the 

"There  is  undoubtedly  a  lack  of  discrimination  in  some  of  the  cases  on 
this  point.  See  Shorb  v.  Beaudry  (1880)  56  Cal.  446;  Interstate  Tel.  Co. 
v.  B.  &  O.  Tel.  Co.  (C.  C.  1892)  51  Fed.  49,  aff'd.  (4  C.  C.  A.  1893) 
54  Fed.  50;  Cole  v.  Price  (1900)  22  Wash.  18,  60  Pac.  153;  Re  Muncie 
Pulp  Co.  (2  C.  C.  A.  1905)  139  Fed.  546;  cf.  Jackson  v.  Hooper  (1909) 
76  N.  J.  Eq.  592,  75  Atl.  568,  a  very  sound  decision  correctly  applying  the 
■entity  theory. 

"(1878)  50  Iowa  16. 

"(1879)  88  Pa.  503. 

*(N.  Y.  1823)  1  Hopk.  1;  Stuart  v.  Mechanics'  &  Farmers'  Bank  (N.  Y. 
1822)   19  Johns.  496  contra. 

"(1909)  138  Wis.  354,  120  N.  W.  252.  Of  course,  although  the  formation 
of  a  corporation  results  in  the  creation  of  a  legal  person  distinct  from 
its  members,  it  does  not  involve  the  destruction  of  the  individuality  of 
the  members  themselves  and  of  their  responsibility  before  the  law.  And, 
obviously,  no  one  can  escape  responsibility  for  crime  any  more  than  he 
can  escape  responsibility  for  a  tort  committed  by  himself  merely  by  claiming 
that  he  is  acting  on  behalf  of  a  corporation. 
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corporation  was  subject  to  indictment  for  his  individual  crime ; 
Seaman  v.  Enterprise  Fire  &  Marine  Insurance  Co.,2*  in  which 
it  was  held  that  a  stockholder  in  a  corporation  has  an  insurable 
interest  in  the  corporation. 

But  there  are  a  few  modern  cases  which  are  absolutely  incon- 
sistent with  the  entity  theory.  In  In  re  Rieger,  Kapner  &  Alt- 
mark,"  the  court  held  in  a  bankruptcy  proceeding  that  the  receiver- 
ship of  the  property  of  a  firm  could  be  extended  so  as  to  cover 
the  property  of  a  corporation  which  had  been  formed  by  that  firm 
for  the  purpose  of  manufacturing  goods  which  the  firm  dealt  in. 
It  is  submitted  that  this  decision  is  neither  good  law  nor  justice. 
Assuming  that  the  corporation  had  been  validly  formed,  and  there 
was  no  finding  to  the  contrary,  its  property  and  assets  belonged 
to  the  corporation  and  not  to  the  firm.  The  firm's  creditors  were 
of  course  entitled  to  the  stock  of  the  corporation  held  by  the  firm, 
and  there  was  no  reason  why  this  stock  should  not  have  been 
brought  under  the  control  of  the  receiver,  and  through  the  control 
of  the  stock  the  rights  of  the  partnership  creditors  and  the  cor- 
porate creditors  could  have  been  protected  with  exact  and  equal 
justice.  The  possible  injury  to  the  corporate  creditors  was  indeed 
recognized  by  the  court,  but  it  did  not  affect  its  judgment.  The 
Court  said  :28 

"The  individual  partnership  creditors  have  a  direct  interest  in 
the  corporate  assets,  for,  assuming,  without  deciding,  that  the  inno- 
cent corporate  creditors  must  first  be  paid  out  of  the  corporate 
property,  the  residue,  if  any,  would  pass  for  administration  to  the 
trustee  in  bankruptcy." 

It  is  difficult  to  see  how  there  could  be  any  doubt  that  the  inno- 
cent corporate  creditors  were  first  to  be  paid  out  of  the  corporate 
property,  assuming,  of  course,  that  the  corporation  had  been 
validly  organized. 

The  cases  of  Beat  v.  Chase  and  Higgins  v.  California  Petroleum 
Company,29  are  also  inconsistent  with  the  theory  and  it  would 
seem  cannot  be  supported,  in  so  far  as  they  hold  that  the  corpo- 
ration  formed  by  the  obligor  became  subject  to  his  obligations 

"(C.  C.  1883)  18  Fed.  250;  Riggs  v.  Com.  Ins.  Co.  (1885)  51  N.  Y. 
Super.  Ct.  466,  contra. 

n(D.  C.  1907)  157  Fed.  609.  In  accord  with  this  case  is  Cole  v.  Price 
(1900)  22  Wash.  18,  60  Pac.  153.  Compare  for  a  sounder  application  of 
the  rule.     In  re  Watertown  Paper  Co.    (2  C.  C.  A.   1909)    169  Fed.  252. 

"At  p.  613. 

"See  note  15.  ante. 
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merely  as  a  result  of  his  forming  the  corporation  for  the  purpose 
of  evading  his  existing  obligations. 

Suppose  that  a  corporation  is  chartered  under  the  laws  of 
several  states,  having  the  same  property,  capital  stock,  stock- 
holders and  officers,  and  a  judgment  is  obtained  for  or  against 
the  corporation  in  one  state  as  a  corporation  of  that  state,  would 
such  a  judgment  be  a  bar  to  a  second  suit  for  or  against  the  cor- 
poration in  another  state  as  a  corporation  of  the  latter  state?  It 
is  submitted  that  while  in  each  state  the  corporation  is  to  be 
regarded  by  its  courts  as  a  corporation  of  that  state,  this  does 
not  preclude  the  court  of  another  state  from  recognizing  that  the 
judgment  asked  for  in  the  second  suit  would  really  affect  the  rights 
of  the  same  parties,  and,  therefore,  the  judgment  in  the  one  case 
should  be  a  bar  to  a  judgment  in  the  second  case.  As  a  court  is 
justified  in  not  applying  the  doctrine  of  the  retroactive  effect  of 
ratification  where  the  rights  of  innocent  third  parties  would  be 
affected,  so  a  court  has  the  right  to  refuse  to  apply  the  doctrine 
of  corporate  entity  so  as  to  involve  the  same  persons  in  a  double 
liability  for  a  single  claim.30  This  then  may  be  considered  a  true 
exception  to  the  general  rule.  But  it  is  submitted  that  the  other 
cases  are  merely  apparent  exceptions  or  are  absolutely  inconsistent 
with  the  rule  and  cannot  be  supported. 

George  F.  Canfield. 

Columbia  University. 

"See  Railroad  v.  Barnhill  (1892)  91  Tenn.  395,  19  S.  W.  21 ;  Tourville 
v.  Wabash  R.  R.  (1899)  148  Mo.  614,  50  S.  W.  300;  Goodwin  v.  New  York 
etc.  R.  R.  (C.  C.  1903)  124  Fed.  358,  370. 
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NOTES. 

The  Webb-Kenyon  Act  Upheld. — The  Webb-Kenyon  Act1  is  the 
first  attempt  of  Congress  to  permit  the  states  to  make  regulations  gov- 
erning the  interstate  transportation  of  any  goods.2     It  can  hardly  be 

l37  Stat.  699  (1913),  entitled  "An  Act  divesting  intoxicating  liquors  of 
Iheir  interstate  character  in  certain  cases,"  and  prohibiting  the  interstate 
transportation  of  liquors  when  intended  to  be  "received,  possessed,  sold,  or 
in  any  manner  used"  in  violation  of  the  state  law.  No  penalty  for  violation 
is  provided. 

"The  Wilson  Act,  26  Stat.  313  (1890),  did  not  affect  interstate  trans- 
portation in  its  strict  sense,  as  it  was  not  applicable  till  after  the  receipt 
of  the  lif|uor.  It  placed  within  the  scope  of  the  states'  jurisdiction  the 
sale  of  liquors  in  the  original  package  lcquired  by  interstate  transportation, 
which,  as  a  use  of  property  lawfully  acquired,  was  an  incident  of  such 
commerce  and  therefore  within  the  control  of  Congress.  Rhodes  v.  Iowa 
(1898)  170  IT.  S.  412,  426.  18  Sup.  Ct  664;  Vance  v.  Vandercook  Co. 
(1K98)  170  U.  S.  438,  445,  18  Sup.  Ct.  674;  see  I.cisv  V.  Hardin  (1890) 
135  U.  S.  100,  110.  10  Sup.  Ct.  681.  Since  the  jurisdiction  of  Congress  over 
the  incidents  of  commerce  is  founded  on  the  necessity  of  that  jurisdiction 
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disputed  that  the  purpose  of  this  Act — to  enable  the  states  to  enforce 
their  proper  police  regulations  of  the  use  of  liquors  by  preventing  inter- 
state shipments  from  practically  annulling  their  effectiveness — is  highly 
proper  and  desirable.  As  to  the  constitutionality  of  the  means  em- 
ployed, there  is  more  doubt.  If  the  Act  penalized  of  its  own  force  inter- 
state shipment  of  liquors  for  purposes  prohibited  by  the  states,  so 
that  actions  might  be  brought  under  it  in  the  federal  courts,  it  might 
well  be  sustained  as  a  prohibitory  regulation  of  commerce.3  But  the 
Webb-Kenyon  Act  is  really  effective  only  as  submitting  interstate 
transportation  of  liquors  to  such  prohibitions  as  the  states  may  enact, 
and  thus  it  makes  the  state  regulations  the  vital  laws  upon  the  subject. 
Since  Congress  cannot  delegate  to  the  states  any  of  the  power  granted 
to  it  by  the  Constitution,4  such  an  act  can  seemingly  be  supported  only 
if  the  grant  to  Congress  superseded  but  did  not  extinguish  the  inherent 
police  power  of  the  states  over  this  subject.  This  view  is  supported 
by  the  recognized  right  of  the  states  to  continue  to  exercise  power  over 
interstate  commerce  so  long  as  such  acts  are  compatible  with  the  Con- 
gressional power.5  There  are  two  circumstances  which  bar  this  con- 
current action  by  the  states:  first,  when  Congress  has  exercised  its 
power  on  the  point  in  question,  and  second,  when  the  nature  of  the 
subject  is  national  in  its  scope  and  demands  a  uniform  regulation  which 
only  Congress  can  exercise.  Over  the  latter  group  of  subjects,  it  is 
said,  Congress  has  exclusive  control,  and  the  failure  of  Congress  to 
act  on  any  point  must  be  construed  as  expressing  a  determination  that 
there  shall  be  no  regulation.6  If  the  silence  of  Congress  can  be  con- 
sidered as  a  positive  ruling,  the  real  limitation  on  the  power  of  the 
states  is  the  declaration  of  Congress  on  the  subject,  whether  expressed, 

to  execute  properly  the  express  grant  of  commerce  regulation,  see  Gibbons 
v.  Ogden  (1824)  22  U.  S.  1 ;  cf.  McCulloch  v.  Maryland  (1819)  17  U.S. 
316,  and  since  the  existence  of  such  necessity  is  a  question  of  legislative 
discretion,  see  McCulloch  v.  Maryland,  supra,  Congress  might  well  declare 
jurisdiction  over  this  incident  not  essential,  and  permit  the  states  to  regu- 
late it.  But  a  different  question  is  presented  when  it  is  attempted  to  give 
the  states  a  regulative  power  over  the  transportation  itself,  which  is  ex- 
pressly intrusted  to  Congress  by  the  Constitution. 

8C/.  Lottery  Case  (1903)  188  U.  S.  321,  23  Sup.  Ct.  321 ;  Hoke  v.  United 
States  (1913)  227  U.  S.  308,  33  Sup.  Ct.  281. 

4Cooley,  Constitutional  Limitations  (7th  ed.)  163;  see  Cooley  v.  Port 
Wardens  of  Philadelphia  (1851)  53  U.  S.  299,  318;  In  re  Rahrer  (1891) 
140  U.  S.  545,  560,  11  Sup.  Ct.  865.  A  legislature  may  delegate  such  quasi- 
judicial  functions  as  the  determination  of  the  conditions  to  which  the 
statute  shall  apply.  Union  Bridge  Co.  v.  United  States  (1907)  204  U.  S. 
364,  27  Sup.  Ct.  367.  This  is  the  basis  of  the  authority  of  the  interstate 
commerce  commission,  see  1  Drinker,  Interstate  Commerce  Act,  §  273 ; 
Judson,  Interstate  Commerce  (3rd  ed.)  §  59;  Kentucky  etc.  Bridge  Co. 
v.  Louisville  etc.  Ry.  (C.  C.  1889)  37  Fed.  567,  and  similar  bodies,  and 
might  be  extended  by  analogy  to  the  determination  by  the  states  of  the 
conditions  to  which  the  Webb-Kenyon  Act  applies  so  far  as  making  the  Act 
effective  thereto.  But  the  further  enactment  by  the  state  of  its  own  regu- 
lations, being  a  strictly  legislative  function,  cannot  be  brought  within  the 
analogy  suggested,  and  the  general  rule  that  legislative  power  cannot  be 
delegated  must  govern. 

"Cooley  v.  Port  Wardens  of  Philadelphia,  supra;  see  Bowman  v.  Chi- 
cago etc.  Ry.  (1888)  125  U.  S.  465,  507,  8  Sup.  Ct.  689;  Reid  v.  Colorado 
(1902)   187  U.  S.  137,  148,  23  Sup.  Ct.  92. 

'Bowman  v.  Chicago  etc.  Ry.,  supra,  508;  Robbins  v.  Shelby  Taxing 
Dist.   (1887)   120  U.  S.  489,  493,  7  Sup.  Ct.  592. 
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or  implied  from  its  silence.  Where  Congress  affirmatively  acts,  the 
federal  legislation  supersedes  and  bars  the  enforcement  of  state  legis- 
lation, but  does  not  annul  it.  Nor  does  it  extinguish  the  power  of  the 
state,  though  temporarily  forbidding  its  exercise.  On  the  repeal  of  the 
federal  act,  the  state  statute  is  again  enforcible,  and  the  power  of  the 
state  over  the  subject  revives.7  It  apparently  follows  that  when  there 
is  no  positive  regulation  by  Congress  on  a  subject  within  its  exclusive 
control,  and  when  Congress  further  declares  that  the  states  may  act, 
thus  rebutting  the  presumption  that  it  desires  that  the  subject  be 
free  from  regulation,  the  inherent  power  of  the  state  is  unfettered  and 
attaches  to  that  subject.8  This  view  undoubtedly  involves  the  discard- 
ing of  some  previous  dicta  that  the  grant  to  Congress  extinguished  the 
power  of  the  states  in  this  field,9  and  that  continuity  of  interstate  ship- 
ments is  protected  by  the  Constitution  from  the  operation  of  state  law,1* 
but  it  is  probably  more  in  accord  with  the  intent  of  the  Iramers  of 
the  Constitution,11  and  since  Congress  retains  the  discretion  whether 
or  not  to  permit  the  states  to  exercise  any  power,  it  in  no  way  detracts 
from  the  plenary  control  of  Congress. 

The  United  States  Supreme  Court  in  its  recent  decision  in  Clark 
Distilling  Co.  v.  Western  Maryland  Ry.  (Oct.  Term,  1916,  Nos.  75  &  76, 
decided  Jan.  8,  1917) 12  upholds  the  constitutionality  of  the  Webb- 
Kenyon  Act,  retaining  nevertheless  the  proposition  that  the  states  have 
no  power  to  regulate  interstate  transportation,  but  that  the  sole  and 
exclusive  power  is  in  Congress.  The  Court  is  forced,  therefore,  in 
order  to  deny  that  the  Act  delegates  power  to  the  states,  to  distinguish 
between  delegation  of  power  to  regulate,  and  permission  to  make  regu- 
lations which  are  applicable  by  the  will  of  Congress.  There  seems  to 
be  no  real  difference.  In  either  case  the  fact  remains  that  the  state 
may  act  where  before  it  could  not,  and  in  either  case  this  power  exists 
by  the  will  of  Congress  and  subject  to  revocation  by  Congress.  The 
implication  of  the  Court  that  the  Act  regulates  commerce  by  declaring 
when  the  transportation  of  liquors  shall  not  be  lawful  commerce,  and 
that  the  resulting  increase  in  the  jurisdiction  of  the  states  is  merely 
an  accidental  consequence,  is  equally  difficult  to  accept.  To  determine 
what  is  and  what  is  not  interstate  commerce  is  to  construe  the  use 
of  that  term  in  the  Constitution,  and  the  Court  has  always  deemed 
this  its  own  prerogative.13    It  also  seems  fundamental  that  if  Congress 

7Tua  v.  Carriere  (1886)  117  U.  S.  201,  6  Sup.  Ct.  565;  see  Sturges  v. 
Crowninshield  (1819)  17  U.  S.  122;  cf.  In  re  Nelson  (D.  C.  1895)  69  Fed. 
712. 

'Dicta  in  Leisy  v.  Hardin,  supra,  108.  109.  119,  123,  124,  suggest  this 
view.     The  present  is  the  first  time  the  question  has  fairly  arisen. 

'See  In  re  Rahrer,  supra,  561. 

"See  Bowman  v.  Chicago  etc.  Ry.,  supra;  Rhodes  v.   Iowa,  supra,  419. 

"See  The  Federalist,  No.  32;  Cooley  v.  Port  Wardens  of  Philadelphia, 
supra. 

"The  two  cases  decided  under  this  title  arose  on  applications  for 
mandatory  injunctions  to  compel  the  defendant  railway  to  transport  from 
Maryland  into  West  Virginia  shipments  of  liquor  Eor  personal  use.  A  West 
Virginia  statute,  W.  Va.  Code   (1913)   c    32A,  amen. led  by  W.  Va.    Vt< 

(1916)    c.    7.    prohibited    interstate    and    intrastate    transportation    Of    liquors 

for  any  purpose,  and  also  the  receipt  of   liquors  so  transported,  but  did 
not  prohibit  personal  use  of  liquors.    The  West  Virginia  statute  was  up- 
held as  within   the  authority  of   the   state  under  the   Webb-Kenyon    Act. 
"1    Story,   Constitutional    Law    i  5th   cd.)    §375. 
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cannot  enlarge  the  powers  of  the  state  by  directly  delegating  power, 
it  cannot  do  so  indirectly.  But  whatever  may  be  the  grounds  for  the 
decision,  the  case  stands  for  the  proposition  that  Congress  may  in  its 
discretion  permit  the  states  to  exercise  their  police  power  on  subjects 
affecting  other  states. 

The  broad  construction  of  the  Webb-Kenyon  Act  given  by  the 
Court14  necessarily  follows  from  this  view  of  its  constitutionality. 
Admitting  the  enlargement  of  the  states'  jurisdiction,  the  view  that 
the  Act  referred  only  to  the  receipt,  possession,  sale,  or  use  of  liquor 
in  violation  of  a  state  law  valid  under  the  usual  powers  of  the  state 
and  regardless  of  any  increased  jurisdiction  resulting  from  the  Act15 
is  no  longer  tenable.  Under  that  view,  as  regulation  of  the  receipt 
was  an  interference  with  interstate  commerce  and  therefore  invalid, 
the  state  could  not  regulate  interstate  shipments  for  personal  use 
without  prohibiting  that  use,  and  the  Act  was  thus  stripped  of  much 
of  its  intended  effect.  Under  the  present  construction,  the  states' 
power  to  enforce  their  prohibition  laws  is  as  complete  against  inter- 
as  against  intrastate  transportation. 


The  Kronprinzessin  Cecilie.—  In  the  recent  case  of  The  Kronprin- 
zessin  Cecilie  (1  C.  C.  A.  1916)  56  N.  Y.  L.  J.  915,  the  claimant's 
steamship  was  sued  for  the  non-performance  of  its  contract  to  deliver 
shipments  of  gold  at  Plymouth  and  Cherbourg.  The  vessel  sailed 
from  New  York  on  July  27th,  1914.  On  July  31st,  when  about  1000 
miles  from  Plymouth,  the  master  received  a  message  from  the  directors 
that  war  had  broken  out  between  Germany  and  England,  France  and 
Russia,  requiring  the  ship  to  return  to  New  York.  War  had  not  been 
declared  between  those  countries,  and  it  was  shown  that  if  the  ship 
had  continued  at  its  usual  rate  of  speed,  it  would  have  cleared  from 
Plymouth  about  48  hours  and  from  Cherbourg  about  11  hours  before 
they  became  hostile  ports.  On  the  defense  of  "restraint  of  princes" 
being  raised,  the  court  held  that  an  actual  and  operative  restraint 
was  necessary  and,  as  there  was  none  in  this  case,  the  carrier  was 
not  excused  from  its  obligation  to  deliver  the  specie.  Putnam,  J., 
dissented  on  the  ground  that  the  act  of  putting  back  to  America 
was  a  reasonable  exercise  of  the  master's  discretion. 

"The  court  holds  that  under  the  Act  the  states  have  authority,  as  an 
incident  to  their  undisputed  right  to  forbid  the  manufacture  and  sale  of 
liquors,  to  restrict  the  means  by  which  such  intoxicants  can  be  obtained 
for  personal  use,  even  if  such  use  is  permitted. 

"See  Van  Winkle  v.  State  (1914)  27  Del.  578,  91  Atl.  385;  Brewing 
Co.  v.  Chicago  etc.  Ry.  (D.  C.  1913)  215  Fed.  672;  Ex  parte  Peede  (Tex. 
Crim.  App.  1914)  170  S.  W.  749;  Palmer  v.  Southern  Exp.  Co.  (1914) 
129  Tenn.  116,  165  S.  W.  236;  Brennen  v.  Southern  Exp.  Co.  (S.  C. 
1916)  90  S.  E.  402;  16  Columbia  Law  Rev.  1.  The  case  of  Adams  Exp. 
Co.  v.  Kentucky  (1915)  238  U.  S.  190,  35  Sup.  Ct.  824,  affirming  s.  c.  154 
Ky.  462,  157  S.  W.  908,  holding  under  facts  nearly  analogous  to  those 
in  the  present  case  that  the  Webb-Kenyon  Act  was  not  applicable,  is  dis- 
tinguished by  the  Court  on  the  ground  that  the  Kentucky  court  had 
decided  that  the  state  statute  did  not  apply  to  interstate  commerce  and 
therefore  that  there  was  no  violation  of  a  state  law  intended.  But  the 
decision  of  the  Kentucky  court  was  founded  on  the  belief  that  the  Webb- 
Kenyon  Act  did  not  warrant  state  regulation  of  interstate  shipments  for 
a  permissible  use.  Under  the  correct  interpretation  of  the  Act,  a  contrary 
holding  would  have  resulted. 
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Since  the  earlier  rule  that  an  actual  physical  restraint  was  neces- 
sary to  constitute  "restraint  of  princes"1  has  been  supplanted  by 
the  more  equitable  doctrine  that  the  property  does  not  have  to  be 
subject  to  physical  coercion,2  a  rather  difficult  distinction  has  been 
drawn  between  what  is  called  an  actual  restraint  and  the  mere  appre- 
hension of  restraint.3  Under  the  English  rule  a  deviation  to  avoid 
a  peril*  does  not  amount  to  a  restraint,  but  the  American  rule  seems 
to  be  more  liberal.5 

The  case,  however,  should  have  been  decided  on  another  theory 
raised  by  the  defense.8  Where  a  shipper  sues  the  carrier  for  non- 
performance of  a  contract  of  carriage  by  sea,  the  case  may  not  be 
disposed  of  as  if  the  libelant's  goods  were  the  only  ones  to  be  carried. 

'Cf.  Lubbock  v.  Rowcroft  (1803)  5  Esp.  50;  Hadkinson  v.  Robinson 
(1803)  3  Bos.  &  P.  388;  Forster  v.  Christie  (1809)  11  East,  205.  This  rule 
has  been  ascribed  to  the  doctrine  that  the  clause  refers  to  the  loss  of  the 
goods,  not  of  the  voyage.  Forster  v.  Christie,  supra;  Schmidt  V.  United 
Ins.  Co.   (1806)   1  Johns.  *249. 

"Geipel  v.  Smith  (1872)  L.  R.  7  Q.  B.  404;  Nobel's  Explosives  Co.  v. 
Jenkins  [1896]  2  Q.  B.  326. 

'Kacianoff  v.  China  Traders'  Ins.  Co.  Ltd.  [1913]  3  K.  B.  407;  Oliver  v. 
The  Maryland  Ins.  Co.  (1813)  11  U.  S.  487.  The  abandonment  is  cer- 
tainly from  an  apprehension  of  capture  where  the  port  of  discharge  is 
blockaded,  as  in  Geipel  v.  Smith,  supra.  The  decisions,  it  seems,  should 
be  placed  on  the  ground  that  at  the  time  of  abandonment  the  danger  of 
capture  is  so  imminent  that  if  the  contract  were  performed  the  ship 
would  not  apparently  escape.  The  restraint  must  be  judged  as  of  the 
time  of  abandonment,  and  commercial  men  are  entitled  to  act  on  reason- 
able probabilities.  Embiricos  v.  Reid  &  Co.  [1914]  3  K.  B.  45;  cf.  The 
Styria  (1902)  186  U.  S.  1,  22  Sup.  Ct.  731.  The  rule  of  Atkinson  v. 
Ritchie  (1809)  10  East,  530,  that  the  restraint  must  be  actual  and  operative 
has  been  considered  insupportable  as  a  general  principle  in  the  light  of 
more  recent  English  decisions.  Scrutton,  Charter  Parties  (6th  ed.)  204, 
n.  r.  A  reasonable  apprehension  of  restraint  will  justify  a  deviation  for 
delay.  Cf.  Carver,  Carriage  by  Sea  (5th  ed.)  112.  Sir  R.  Phillimore  in 
the  Express  (1872)  L.  R.  3  A.  &  E.  597,  said  that  even  where  the  chances 
of  capture  and  escape  are  equal,  the  master  is  not  bound  to  proceed. 

'Becker  Gray  &  Co.  v.  London  Assur.  Corp.  [1915]  3  K.  B.  410,  aff'd. 
[1916]  2  K.  B.  156;  see  British  &  Foreign  Marine  Ins.  Co.  Ltd.  v.  Sanday 
&  Co.  [1916]  A.  C.  650;  16  Columbia  Law  Rev.  523.  It  is  clear  that  in 
reality  the  deviation  is  to  avoid  the  future  peril  of  capture  in  cases  like 
Geipel  v.  Smith,  supra. 

'Cf.  The  Styria  (2  C.  C.  A.  1900)  101  Fed.  728,  aff'd.  on  this  point  186 
U.  S.  1,  22  Sup.  Ct.  731. 

•The  three  defenses  which  the  court  considered  were:  1,  the  master 
had  a  discretion  to  turn  back  under  the  circumstances,  which  could  not 
be  questioned  unless  exercised  unreasonably;  2,  the  abandonment  was  due 
to  a  restraint  of  princes ;  3,  the  owners  under  the  circumstances  were 
justified  in  giving  the  orders  to  turn  back.  The  first  defense  was  dis- 
missed by  the  statement  that  the  master  acted  under  orders  from  the 
directors  of  the  company.  The  fact  that  orders  have  been  given  and  the 
master  in  his  action  follows  those  orders  does  not  as  a  matter  of  law  take 
away  his  discretion.  The  Styria  (1902)  186  U.  S.  1,  22  Sup.  Ct.  731. 
The  third  defense  was  dismissed  by  Bingham,  J.,  on  the  ground  that  the 
claimant,  being  one  of  the  principals  to  the  contracts  of  carriage,  had  no 
discretionary  powers.  It  is  to  be  noted  that  in  the  case  (Atkinson  v. 
Ritchie,  supra)  cited  by  him  in  support  of  this  proposition  there  was  but 
one  cargo,  so  that  the  question  of  the  conflicting  interests  of  the  cargo- 
owners  could  not  be  raised.  It  is  not  clear  whether  Dodge,  J.,  regarded 
the  defense  in  the  same  light. 
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There  is  a  duty  on  the  shipowner  toward  all  the  shippers.  He  must 
weigh  the  conflicting  interests  represented  by  the  various  cargoes.7 
The  master  has  a  discretion  to  act  for  any  one  of  the  cargo-owners 
in  the  presence  of  impending  danger  on  the  theory  that  only  he  can 
decide  what  should  be  done  in  time  to  take  immediate  action.8  In 
the  present  case,  the  directors  had  a  better  knowledge  of  the  true 
state  of  facts  than  the  master  or  the  shippers,  and  the  same  reason 
for  granting  the  discretion  to  them  to  weigh  the  conflicting  interests 
would  exist.  The  court  apparently  considered  that  if  the  master  had 
acted  with  a  true  knowledge  of  the  exact  state  of  facts  existent  at 
the  time  of  turning  back,  the  shipper  would  have  been  excused.9  If 
this  is  the  assumption  of  the  court,  the  result  is  strange.  The  prin- 
cipal would  be  exempt  when  the  agent,  acting  on  his  own  knowledge 
of  the  true  state  of  facts,  abandons  the  voyage,  but  would  not  be 
exempt  when  the  agent,  under  the  same  circumstances,  performed 
exactly  the  same  act  under  orders  from  the  principal. 


Taxable  "Net  Income"  Under  the  Corporation  Excise  Tax  Law 
of  1909. — The  Federal  Corporation  Excise  Tax  Law  of  1909  subjects 
every  corporation  (with  enumerated  exceptions)  engaged  in  business 
in  any  state  or  territory  of  the  United  States  to  a  special  excise  tax 
equivalent  to  one  per  cent,  of  the  entire  net  income  received  during 
the  year  from  all  sources  over  and  above  $5000.*  It  is  of  little  impor- 
tance for  the  purpose  of  this  discussion  to  consider  the  various  mean- 
ings of  the  term  "income",2  for  the  statute  expressly  defines  the 
"net  income"  which  is  taxable  as  the  remainder  of  the  gross  income 
after  certain  specified  deductions.  But  in  determining  what  is  gross 
income,  questions  of  some  difficulty  arise  to  which  the  statute  fur- 
nishes no  ready  answer.  Does  the  appreciation  resulting  from  the 
sale  of  capital  assets,  such  as  realty  or  securities,  constitute  a  part 
of  gross  income?3     By  the  English  decisions  under  income  tax  laws, 

'New  York  &  Porto  Rico  S.  S.  Co.  v.  Guanica  Centrale  (2  C.  C.  A. 
1916)  231  Fed.  820;  cf.  Balfour  Guthrie  &  Co.  v.  Portland  &  Asiatic  S.  S. 
Co.  (D.  C.  1909)  167  Fed.  1010;  The  Savona  [1900]   P.  252. 

"Scrutton,  op.  cit.  232.  In  The  Kronprinzessin  Cecilie,  the  evidence 
showed  that  if  the  ship  had  pursued  her  course  any  further  she  would  not 
have  had  enough  coal  to  return  to  New  York  in  case  of  necessity. 

'This  is  assumed  because  the  court  debates  so  thoroughly  whether  the 
master  exercised  discretion  or  obeyed  orders. 

'36  Stat.  112,  §38.  This  statute,  passed  in  order  to  avoid  the  effect  of 
Pollock  v.  Farmers'  Loan  &  Trust  Co.  (1895)  158  U.  S.  601,  15  Sup.  Ct. 
912,  which  declared  unconstitutional  the  Income  Tax  Law  of  1894,  was 
held  constitutional  as  a  tax  on  the  privilege  of  doing  business  as  a  cor- 
poration. Flint  v.  Stone  Tracy  Co.  (1910)  220  U.  S.  107,  31  Sup.  Ct. 
342.  Though  it  was  repealed  by  the  Income  Tax  Law  of  1913,  38  Stat. 
172,  its  provisions  are  substantially  reenacted  in  the  latter  statute  as  a  tax 
directly  on  income.  An  act  of  September  8th,  1916,  has  raised  the  tax 
to  two  per  cent.  Under  the  1909  statute  a  corporation  was  not  subject  to 
the  tax  unless  it  was  doing  business,  McCoach  v.  Minehill  Ry.  (1913) 
228  U.  S.  295,  33  Sup.  Ct.  419,  but  since  the  1913  Act  taxes  income,  it 
makes  no  difference  whether  the  corporation  is  doing  business  or  not. 

'Black,  Income  Taxes,  §  32  et  scq. 

'Ordinarily,  if  stocks  or  bonds  held  in  trust  are  sold  at  an  increase, 
this  increase  as  between  life  tenant  and  remainderman  is  principal,  not 
income.  Matter  of  Gerry  (1886)  103  N.  Y.  445,  9  N.  E.  235;  Graham's 
Estate   (1901)    198  Pa.  216,  47  Atl.   1108. 
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the  appreciation  resulting  from  a  sale  of  land  or  of  securities  is  a 
part  of  gross  income  only  if  such  sale  is  the  business  of  the  corpora- 
tion.4 In  the  United  States,  in  spite  of  a  decision  of  the  Supreme 
Court  which  held  that  such  an  appreciation  was  not  income  but  merely 
an  increase  of  capital,5  the  Treasury  Department  has  treated  it  as 
an  item  of  gross  income.6  But  in  the  recent  case  of  United  States  v. 
Guggenheim  Exploration  Co.  (D.  C,  S.  D.  N.  Y.  1917)  56  N.  Y.  L.  J. 
1367,  the  court  impliedly  denied  the  validity  of  these  regulations 
as  applied  to  a  sale  of  capital  assets  not  in  the  ordinary  business  of 
the  corporation;  and  held  that  the  proceeds  of  such  a  sale  were  merely 
capital  assets  in  a  changed  form.7  Suppose  there  has  been  no  sale 
of  the  capital  assets  but  merely  an  appreciation  in  their  value.  Is  this 
unearned  increment  an  item  of  gross  income?  At  first,  the  Treasury 
officials  held  that  it  was,8  but  they  have  revised  that  ruling  and  now 
declare  that  such  an  increase  is  to  be  accounted  for  as  income  only 
if  the  increased  annual  valuation  has  been  entered  on  the  books  of 
the  corporation.* 

Further  difficulties  arise  in  a  case  where  the  capital  assets  which 
have  been  sold  or  which  have  increased  in  value  were  acquired  before 
the  law  went  into  effect  on  January  1st,  1909.  Where  the  lands  or 
securities  bought  prior  to  the  time  of  incidence  of  the  tax  are  sold 
afterwards,  if  the  increased  value  of  the  land  has  not  been  made 
a  part  of  the  returns  for  previous  years  as  provided  for  by  the  regu- 
lations of  the  Treasury  Department,10  the  profits  arising  from  the 
sale  should  be  prorated  in  accordance  with  the  number  of  years  the 
assets  were  held  by  the  corporation  and  the  number  of  years  the  law 

4Stevens  v.  Hudson's  Bay  Co.  (1909)  101  L.  T.  R.  [n.  s.]  96;  Black, 
Income  Taxes,  §  45. 

'Gray  v.  Darlington   (1872)  82  U.  S.  63. 

•Treas.  Dec.  (Int.  Rev.)  1571,  Art.  2  (1909);  T.  D.  1742,  §§43,  62, 
85  (1911). 

7For  statement  of  facts,  see  p.  173.  The  court  in  its  decision  follows 
Gray  v.  Darlington,  supra,  which  was  also  followed  in  Industrial  Trust 
Co.  v.  Walsh  (D.  C.  1915)  222  Fed.  437  and  Gauley  Mountain  Coal  Co.  v. 
Hays  (4  C.  C.  A.  1915)  230  Fed.  110.  The  regulations  are  valid,  how- 
ever, in  the  case  of  a  sale  of  capital  assets  in  the  ordinary  business  of 
the  corporation.  See  Stratton's  Independence  v.  Howbert  (1913)  231 
U.  S.  399,  34  Sup.  Ct.  136. 

"T.  D.  1606,  §40  (1909). 

•T.  D.  1742,  §§48,  85  (1911).  These  regulations  too  must  be  con- 
sidered in  the  light  of  United  States  v.  Guggenheim  Exploration  Co., 
supra,  and  the  cases  cited  in  note  6,  supra.  If  there  is  no  annual  adjust- 
ment of  these  book  values,  the  appreciation  in  value  is  not  regarded  as 
income  till  there  has  been  a  sale  of  the  assets.  T.  D.  1742,  §§48,  85 
(1911).  The  Treasury  Regulations  in  regard  to  the  Income  Tax  Law  of 
1913  are  substantially  to  the  same  effect.  Regulations  1914.  Art.  109.  111. 
But  it  is  to  be  noted  that  the  Income  Tax  Law  of  1913,  §  IIB,  reads  i  as 
the  1909  Act  did  not  ►  "  *  *  *  the  nel  income  of  a  taxable  person 
shall  include  gains,  profits,  and  income  derived  from  *  *  *  sales  or 
dealings  in  property,  whether  real  or  personal,  growing  out  of  the  owner- 
ship or  use  or  interest  in  real  or  personal  property,  also  from  any  rent, 
dividends,    securities       *      *      *  This    m:i\     be    Construed    l>v    the    courts 

so  as  to  tax  the  unearned  increment.  Black,  Income  Taxes,  !s§  45,  47; 
lnt    «*-c   Foster,   Income   Tax,   ^33. 

T    D.  1742,  §§48.  85   (1911). 
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was  in  effect.11  A  situation  not  contemplated  by  these  Department 
Kegulations  arose  in  the  recent  case  of  Doyle  v.  Mitchell  Bros.  Go. 
(6  C.  C.  A.  1916)  235  Fed.  686.  It  was  there  held  that  where  timber 
was  cut  and  sold  by  a  timber  corporation  on  its  land  in  1909,  the 
increase  in  value  which  accrued  prior  to  1909,  though  not  entered  on 
the  books,  was  not  taxable  income.12  That  the  statute  taxes  income 
arising  after  January  1st,  1909,  is  apparent  from  the  regulations  of 
the  Treasury  Department  in  regard  to  prorating.13  The  only  purpose 
of  prorating  is  to  arrive  approximately  at  the  amount  of  gross  income 
arising  since  January  1st,  1909.  in  a  case  where  it  is  difficult  or  im- 
possible to  determine  the  value  of  assets  on  that  day;  but  where,  as 
in  the  case  of  Doyle  v.  Mitchell  Bros.  Co.,  supra,  the  value  of  the 
capital  assets  on  the  1st  of  January,  1909,  is  undisputed,  there  is  no 
reason  why  that  value  should  not  be  deducted  from  gross  income  in 
order  to  determine  net  income.14  The  values  entered  in  the  books 
of  the  corporation  do  not  estop  it  from  setting  up  the  true  values; 
such  entries  bind  neither  the  government  nor  the  corporation.15 


The  Situs  of  Shares  of  Stock. — In  an  action  against  a  non-resi- 
dent who  is  served  by  publication  only,  a  judgment  against  him  is 
valid  merely  in  so  far  as  it  affects  property  of  the  defendant  within 
the  jurisdiction  of  the  court.1  If,  then,  a  resident  of  one  state,  holding 
stock  in  a  corporation  incorporated  in  another  state,  is  sued  in  the 
latter  state,  in  an  action  involving  title  to  the  stock,  the  courts  will 
acquire  jurisdiction  upon  service  by  publication,  where  the  defendant 
has  no  other  property  within  the  state,  only  if  the  stock  is  itself  a 
res  there.  This  question  was  recently  presented  to  the  New  York 
Court  of  Appeals  in  the  case  of  Holmes  v.  Camp  (1916)  56  N".  Y.  L.  J. 
1033.  In  this  case,  the  complainants  were  stockholders  in  both  a 
domestic  and  a  foreign  corporation.  The  domestic  corporation  held 
stock  in  the  foreign  corporation,  and  the  foreign  in  the  domestic.  This 
latter  stock,  held  in  the  domestic  corporation,  had  been  conveyed  by 
the  foreign  corporation  to  the  testator  of  the  individual  defendant;  and 
complainants,  alleging  the  transfer  to  have  been  fraudulent,  filed  a 
bill  in  equity  to  compel  restitution  to  the  foreign  corporation  of  the 
stock   of   the   domestic   corporation.      The   court   held   that   an   order 

21T.  D.  1742,  §§62,  85  (1911).  For  instance,  if  the  assets  were  pur- 
chased in  1905  for  $100,000  and  sold  in  1910  for  $150,000  the  $50,000  appre- 
ciation must  be  apportioned  to  the  five  years  during  which  the  assets  were 
held,  of  which  only  one,  1909-1910,  falls  within  the  period  during  which 
the  law  was  in  force;  one-fifth  of  $50,000,  or  $10,000,  therefore,  consti- 
tutes an  item  of  gross  income  for  1909-1910. 

"For  statement  of  facts,  see  p.  173.  Since  the  corporation  made  the 
sale  in  the  ordinary  course  of  its  business,  the  increased  value  accruing 
subsequent  to  1909  was  properly  regarded  as  a  part  of  taxable  income. 

UT.  D.  1571,  Art.  2  (1909)  ;  T.  D.  1742,  §  62  (1911)  ;  cf.  Lynch  v.  Tur- 
rish  (8  C.  C.  A.  1916)  236  Fed.  653. 

"The  lumber  manufactured  before  January  1st,  1909,  and  on  hand  on 
that  day  was.  even  by  the  regulations  of  the  Treasury  Department,  capital 
assets,  though  in  a  changed  form.  T.  D.  1606,  §76  (1910);  T.  D.  1675, 
§75  (1911). 

"Baldwin  Locomotive  Works  v.  McCoach  (D.  C.  1914)  215  Fed.  967; 
cf.  Bailey  v.  New  York  Cent.  etc.  R.  R.  (1882)  106  U.  S.  109,  1  Sup.  Ct.  62. 

Tennoyer  v.  Neff  (1877)  95  U.  S.  714;  Cooley,  Constitutional  Limita- 
tions (7th  ed.)   579  et  seq. 
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directing  service  on  the  individual  defendant  by  publication  was  prop- 
erly granted,  under  §  438,  subd.  5,  of  the  Code  of  Civil  Procedure,  as 
the  stock  in  the  domestic  corporation  was  a  res  within  the  state,  which 
could  be  dealt  with  in  this  action. 

There  is  no  doubt  that,  if  the  stock  is  a  res  within  the  state,  an 
action  involving  title  thereto  is  one  quasi  in  rem,2  so  that  the  real 
matter  for  determination  concerns  the  situs  of  the  stock  of  a  corpora- 
tion. And  it  is  well  settled  that  the  same  share  of  stock  may  have  a 
situs  in  several  different  states  at  the  same  time,  dependent  on  the 
purpose  for  which  the  situs  is  fixed,  and  subject,  of  course,  to  the 
various  state  statutes.  Thus,  in  suits  involving  title  to  the  stock,3  or 
for  the  purpose  of  attachment,*  the  situs  of  the  stock  is  in  the  state 
where  the  corporation  is  incorporated,  even  if  practically  the  whole 
property  and  business  of  the  corporation  be  in  another  state;5  though 
this  fact  may  also  give  it  a  situs  in  the  latter  state.6  For  the  purpose 
of  taxation,  the  stock  is  situated  in  the  state  of  the  stockholder's  resi- 
dence,1 unless  the  statutes  declare  otherwise,8  while  for  the  assessment 
of  an   inheritance  tax   the  situs  is  in  the  state  of  the  corporation's 

'Andrews  v.  Guayaquil  etc.  Ry.  (1905)  69  N.  J.  Eq.  211,  60  Atl.  568, 
aff'd.  71  N.  J.  Eq.  768,  71  Atl.  1133;  Hudson  Nav.  Co.  v.  Murray  (D.  C. 
1916)  236  Fed.  419. 

"Andrews  v.  Guayaquil  etc.  Ry.,  supra ;  Jellenik  v.  Huron  Copper 
Mining  Co.   (1900)   177  U.  S.  1,  20  Sup.  Ct.  559. 

•Chesapeake  &  Ohio  R.  R.  v.  Paine  &  Co.  (1877)  70  Va.  502;  see  Plimp- 
ton v.  Bigelow  (1883)  93  N.  Y.  592;  Ashley  v.  Quintard  (C.  C.  1898)  90 
Fed.  84.  It  has  been  said  that  the  situs  of  the  shares  must  be  in  the  state 
where  the  corporation  is  incorporated,  since  it  is  by  the  law  of  that  state 
only  that  the  shares  are  created  and  regulated  as  to  all  their  incidents. 
Ashley  v.  Quintard,  supra;  see  Evans  v.  Monot  (1858)  57  N.  C.  227;  cf. 
Gamble  v.  Dawson  (1912)  67  Wash.  72,  120  Pac.  1060. 

*Cf.  Daniel  v.  Gold  Hill  Mining  Co.  (1902)  28  Wash.  411,  422,  68  Pac. 
884. 

•Wait  v.  Kern  River  Mining  etc.  Co.  (1909)  157  Cal.  16,  106  Pac.  98; 
Bowman  v.  Breyfogle  (1911)  145  Ky.  443,  140  S.  W.  694;  especially  if, 
under  the  state  laws,  the  corporation  becomes  virtually  domesticated  there. 
Young  v.  South  Tredegar  Iron  Co.  (1886)  85  Tenn.  189,  2  S.  W.  202;  Dean 
Rapid  Telegraph  Co.  v.  Howell  (1912)  162  Mo.  App.  100,  144  S.  W,  135. 
The  cases  which  hold  that  certificates  of  stock  may  be  attached,  or  consti- 
tute a  res,  in  the  state  in  which  they  are  found,  even  though  neither  the 
corporation  nor  the  stockholder  resides  there,  do  not  really  represent  an 
extension  of  this  view,  and  constitute  no  exception  to  the  rule  that  the 
certificates  merely  represent  the  stock,  Christmas  v.  Biddle  (1850)  13  Pa. 
223;  United  States  Radiator  Corp.  t.  State  (1913)  208  N.  Y.  144.  101  N.  E. 
783,  since  they  do  not  involve  a  determination  of  the  situs  of  the  stock, 
and  hold  merely  that  the  certificates  are  themselves  property.  Merritt  v. 
American  Steel-Barge  Co.  (8  C.  C.  A.  1897)  79  Fed.  228,  234;  Simpson 
v.  Jcrsev  City  Contracting  Co.  (1900)  165  N.  Y.  193,  58  N.  E.  896;  cf. 
Puget  Sound  Nat'l.  Bank  v.  Mather  (1895)  60  Minn.  362.  62  N.  W.  396; 
see  2  Cook,  Corporations  (6th  ed.)  §  485;  14  Columbia  Law  Rev.  168;  sec 
contra,  Winslow  v.  Fletcher   (1886)   53  Conn.  390,  396,  4  Atl.  250. 

'Stanford  v.  City  and  County  of  San  Francisco  (1900)  131  Cal.  34,  63 
Pac.  145;  2  Cook,  Corporations  (6th  ed.)  §  565;  Helliwell,  Stock  and 
Stockholders,  §  350;  see  16  Columbia  Law  Rev.  137. 

'Tappan  v.  Merchants'  Nat'l.  Bank  (1873)  86  U.  S.  490;  2  Cook,  Cor- 
porations  (6th  ed.)  §  566;  Helliwell,  Stock  and  Stockholders,  §  350. 
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domicil.9  Some,  at  least,  of  these  distinctions  appear  to  be  arbitrary. 
But  while,  as  a  matter  of  scientific  accuracy,  it  would  doubtless  be 
desirable  to  limit  the  situs  to  one  place  only,10  it  is  submitted  that  it 
is  yet  possible  to  evolve  a  theory  which  will  admit  of  the  situs  being 
in  several  places,  and  will  thus  harmonize  the  above  rules.  As  a 
share  of  stock  is  an  intangible  thing,  it  can  of  course  have  no  actual 
situs  in  the  sense  that  a  corporeal  object  can  have  one.  "What  is  meant 
by  its  situs  is  the  place  where  it  is  enforcible.11  But  though  it  is  incon- 
ceivable that  a  tangible  object  should  be  in  more  than  one  place  at 
one  time,  there  is  no  difficulty,  apart  from  constitutional  and  juris- 
dictional questions,  in  the  abstract  conception  of  a  right  or  interest 
enforcible  in  an  indefinite  number  of  places  at  the  same  time, — not 
limited  to  one  theoretical  situs,  but  having  an  indefinite  number.  In 
the  actual  administration  of  the  law,  however,  this  theory  necessarily 
conflicts  with  numerous  other  rules  and  principles,  and  is  subject  to 
certain  obvious  practical  difficulties;  so  that  the  only  practicable  situs 
of  such  an  intangible  right  or  interest  as  a  share  of  stock  is  the  place 
where  it  can  be  most  effectively  dealt  with.12  Since  this  place  may 
vary  in  accordance  with  the  purpose  for  dealing  with  it,  and  is  subject 
to  the  facts  in  each  case,  it  is  possible,  without  violating  theory,  for  a 
share  of  stock  to  be  situated  in  several  places  at  the  same  time.13  In 
its  ultimate  analysis,  the  test  is  really  one  of  convenience.  If  this  view 
be  correct,  the  case  of  Holmes  v.  Camp,  supra,  is  undoubtedly  sound. 
For  unquestionably  it  is  convenient,  in  determining  the  title  to  stock, 
that  its  situs  be  considered  to  be  in  the  state  where  the  corporation  in 
which  it  is  a  right  or  interest  is  itself  situated.  And  even  though  it 
might  have  been  decided  that  the  situs  was  with  the  stockholder,  as 
the  law  is  settled,  practicable,  and  not  illogical,  a  decision  according 
with  it  is  to  be  supported. 


Bights  Under  Invalid  Adoption  or  Contract  to  Adopt. — Adop- 
tion, though  usual  in  the  Boman  and  civil  law,  was  unknown  to 
the  common  law,  and  is  purely  statutory  in  America.1  Though  the 
statutes  vary  somewhat  in  the  different  states,  they  all  accord  in  vest- 
ing the  adopted  son  with  the  same  right  to  inherit  from  the  adoptive 
parent  as  an  ordinary  child.2     Since  the  statute  is  in  derogation  of 

'Matter  of  Bronson  (1896)  150  N.  Y.  1,  8,  44  N.  E.  707;  Greves  v.  Shaw 
(1899)  173  Mass.  205,  53  N.  E.  372;  but  cf.  Neilson  v.  Russell  (1908)  76 
N.  J.  L.  655,  71  Atl.  286. 

"See  16  Columbia  Law  Rev.  414. 

"Amparo  Mining  Co.  v.  Fidelity  Trust  Co.  (1909)  75  N.  J.  Eq.  555,  73 
Atl.  249;   16  Columbia  Law  Rev.  414. 

"Amparo  Mining  Co.  v.  Fidelity  Trust  Co.,  supra. 

"Normally,  of  course,  the  stock  will  not  be  held  to  be  situated  in  a 
state  other  than  that  of  the  domicil  of  the  corporation  or  the  stockholder, 
since  it  would  not  be  practicable  to  deal  with  it  there.  Plimpton  v.  Bige- 
low,  supra;  Armour  Bros.  Banking  Co.  v.  St.  Louis  Nat'l  Bank  (1892) 
113  Mo.  12,  20  S.  W.  690;  McKane  v.  Burke  (C.  C.  1904)  132  Fed.  688. 

'31  Cent.  L.  J.  66;  In  re  Thome  (1898)  155  N.  Y.  140,  49  N.  E.  661. 

*The  statutes  have  been  generally  construed  to  allow  the  child  to 
inherit  from  the  adoptive  parent  only;  but  not  through  him  from  his 
lineal  or  collateral  kindred.  Keegan  v.  Geraghty  (1881)  101  111.  26;  see 
Phillips  v.  McConica  (1898)  59  Oh.  St.  1,  51  N.  E.  445. 
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the  common  law,  however,  its  formalities  must  be  strictly  observed,  or 
no  legal  adoption  can  result;3  but  faulty  articles  of  adoption  may 
reasonably  be  construed  as  written  contracts  to  adopt.4  A  distinction 
has  been  made  between  contracts  where  the  adoptive  parent  promises 
merely  to  adopt  the  child,  and  where  he  agrees  both  to  adopt  and  to 
make  the  child  his  heir,  or  to  leave  him  specific  property.5  It  is  now 
settled  that  contracts  to  leave  plaintiff  property  in  a  will  or  to  make 
him  an  heir  are  valid,  and  that  if  the  obligor  dies  intestate,  or  wills 
away  his  property  to  someone  else,  the  promisee  may  specifically 
enforce  the  contract  in  equity  and  secure  the  property  for  himself;8 
or  he  may  sue  at  law,  the  measure  of  damages  being  the  value  of  the 
property  promised.7  Consequently,  where  there  is  such  an  agreement 
and  where  the  adoption  has  never  legally  taken  place  at  the  death  of 
the  quasi-adoptive  parent,  the  vast  majority  of  courts  have  treated  the 
entire  transaction  much  like  an  ordinary  contract  to  devise,  and  have 
granted  specific  performance.8 

But  where  nothing  is  said  in  the  agreement  or  in  the  defective 
adoption  papers  about  leaving  the  child  property  or  making  him  an 
heir,  the  recent  case  of  Webb  v.  Mcintosh  (Iowa,  1916)  159  N.  W. 
037,  held  that  he  has  no  remedy  in  equity  against  the  estate  of  his 
quasi-adoptive  parent.  There  the  father  died  intestate,  and  the  plain- 
tiff would  have  been  sole  heir,  if  the  agreement  to   adopt  had  been 


•Prince  v.  Prince    (1914)    188  Ala.  559,  66  So.  27. 

4Chehak  v.  Battles  (1907)  133  Iowa,  107,  110  N.  W.  330.  This  result 
follows  whether  the  articles  contain  a  definite  promise  to  adopt  or  merely 
an  expression  of  present  adoption. 

5Chehak  v.  Battles,  supra;  Prince  v.  Prince  (Ala.  1915)  69  So.  906; 
Hood  v.  McGehee  (C.  C.  1911)   189  Fed.  205. 

"The  theory  seems  to  be  that  a  trust  attaches  to  the  property  in  the 
hands  of  the  new  devisee  for  the  benefit  of  the  original  obligee;  Borland, 
Wills,  §  8;  Pomeroy,  Specific  Performance  (2nd  ed.)  268,  n.  2;  and  the 
plaintiff  gains  by  the  proceedings  in  equity  the  same  results  that  would 
have  followed  the  execution  of  a  will  in  compliance  with  the  contract. 
Bolman  v.  Overall  (1886)  80  Ala.  451,  2  So.  624;  3  Parsons,  Contracts 
(9th   ed.)    *406. 

'Benge  v.  Hiatt's  Adm'r.  (1885)  82  Ky.  666  (realty);  Wellington  v. 
Apthorp  (1887)  145  Mass.  69,  13  N.  E.  10  (personalty).  By  a  confusion 
of  the  action  with  that  of  a  quantum  meruit  for  services,  it  has  been  held, 
illogically,  that  the  measure  of  damages  is  the  value  of  the  services.  See 
Carroll's  Estate  (1908)  219  Pa.  440,  68  Atl.  1038. 

'Jordan  v.  Abney  (1904)  97  Tex.  296,  78  S.  W.  486;  Kofka  v.  Rosickv 
(1894;  41  Neb.  328,  59  N.  W.  788;  Middleworth  v.  Ordway  (1908)  191 
N.  Y.  404,  84  N.  E.  291  ;  Spencer,  Domestic  Relations.  §  464.  In  Wright  v. 
Wright  (1894)  99  Mich.  170,  58  N.  W.  54,  the  court  in  the  interests  of 
justice  construed  an  adoption  under  an  unconstitutional  statute  as  a  con- 
tract to  adopt,  though  there  seems  little  basis  for  such  a  construction  of  the 
facts.  See  Albrin*  v.  Ward  <19<>4)  137  Mich.  352,  100  N.  W.  609.  But 
the  Kentucky  court,  though  enforcine;  ;i  contract  to  leave  specific  property, 
Benge  v.  Hiatt's  Adm'r.,  supra,  inconsistently  refuses  to  enforce  a  con- 
tract to  make  plaintiff  an  heir.  Davis  v.  Jones'  Adm'r.  (1893)  94  Ky.  320, 
22  S.  W.  331.  The  theory  of  specific  performance  in  such  cases  is  that 
it  is  impossible  to  put  tin  parties  Ml  statu  quo  by  money  damages.  Healcy 
V.  Simpson  (1892)  113  Mo.  340,  2(1  S.  W.  881.  In  nearly  all  cases,  the 
agreement  of  adoption  is  made  between  the  child's  natural  parent  and  the 
adoptive  parent,  and  the  child  is  allowed  to  sue  as  the  beneficiary  of  the 
contract  in  accordance  with  the  American  doctrine.  Pomeroy,  Specific 
Performance   (2nd  ed.)  §  486;  see  1  Columbia  I. aw  Rev.  328. 
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performed.  But  the  court  held  that,  though  specific  performance  would 
have  been  decreed  if  the  decedent  had  promised  to  leave  him  property, 
he  could  not  get  the  statutory  rights  of  inheritance  attendant  on 
adoption,  without  a  strict  compliance  with  the  statute.  This  doctrine 
has  been  followed  by  the  majority  of  cases,  which  deny  relief  at  law 
or  equity.9  On  principle,  however,  it  would  seem  that,  though  equity 
could  not  force  the  deceased  to  adopt  the  child,  it  should  decree,  as  it 
does  in  contracts  to  devise  property,10  that  the  legal  results  of  adop- 
tion be  accomplished,  namely,  that  the  child  be  declared  a  legal  heir 
and  entitled  to  his  share  of  the  estate.11 

x  Where  recovery  has  been  refused,  can  the  child  recover  the  reason- 
able value  of  services  rendered  in  the  performance  of  his  contract? 
The  general  rule  is  that  where  people  live  in  a  family  relationship, 
services  rendered  to  each  other  are  presumed  to  be  gratuitous.12  This 
rule  is  not  restricted  to  blood  relations,  but  applies  also  to  adopted 
children.13  An  express  promise  to  leave  property  in  consideration  of 
such  services  is  enough  to  rebut  the  presumption  of  gratuity,  and 
recovery  has  been  allowed  on  a  quantum  meruit  even  where  the  express 
promise  was  unenforcible.14  By  analogy,  since  a  promise  to  adopt 
may  give  rights  of  inheritance  if  performed,  it  ought  also  to  be  suffi- 
cient to  rebut  the  presumption  that  the  services  were  intended  as  a 
free  gift,  and  a  recovery  at  least  for  work  and  labor  should  be  allowed. 


Retention  by  Executor  or  Administrator  of  Debts  Barred  by 
Statute  of  Limitations. — On  any  discussion  of  the  right  of  the  executor 
or  administrator  to  set  off  debts  barred  by  the  Statute  of  Limitations, 
three  main  considerations  arise:  the  effect  of  the  Statute  on  the  debt, 
the  claimant's  interest  in  the  estate,  and  the  remedies  at  the  disposal 
of  or  employed  by  him.  In  jurisdictions  where  the  Statute  bars  both 
remedy  and  right,  no  deduction  for  barred  debts  is  permitted.1  Real 
property  is  not  subject  to  the  doctrine,  since  not  even  valid  claims  can 

"Renz  v.  Drury  (1896)  57  Kan.  84,  45  Pac.  71;  Albring  v.  Ward,  supra; 
see  Chehak  v.  Battles,  supra;  Prince  v.  Prince  (Ala.  1915)  69  So.  906; 
contra,  Crawford  v.  Wilson  (1913)  139  Ga.  654,  78  S.  E.  30;  Thomas  v. 
Maloney  (1909)  142  Mo.  App.  193,  126  S.  W.  522;  see  Hood  v.  McGehee, 
supra. 

"See  note  6,  ante. 

"Thomas  v.  Maloney,  supra.  "Though  the  death  of  the  promisor  may 
prevent  a  literal  enforcement  of  the  contract,  yet  equity  considers  that 
done  which  ought  to  have  been  done,  and,  as  one  of  the  consequences,  if 
the  act  of  adoption  had  been  consummated,  would  be  that  the  child  would 
inherit  as  an  heir  of  the  adopter,  equity  will  enforce  the  contract  by  de- 
creeing that  the  child  is  entitled  to  the  fruits  of  a  legal  adoption."  Craw- 
ford v.  Wilson,  supra,  at  p.  659.  Of  course,  in  such  a  case,  the  father 
could  defeat  the  rights  of  his  child  by  willing  away  his  property.  See 
Thomas  v.   Maloney,  supra. 

"Woodward,  Quasi-Contracts,  §  51. 

,3Deppen  v.   Personette    (1900)    93   111.   App.   513. 

"See  Renz  v.  Drury,  supra;  Taylor  v.  Thieman  (1907)  132  Wis.  38, 
111  N.  W.  229. 

'Hesley  v.  Shaw  (1905)  120  111.  App.  92;  even  where  the  debt  is  barred 
subsequent  to  the  death  of  the  testator.  Light's  Estate  (1890)  136  Pa. 
211,  20  Atl.  536.  But  debts  of  legatees  are  sometimes  also  advancements, 
and  thus  removed  from  the  operation  of  the  statute.  Re  Esmond  (1910) 
154  111.  App.  357;  see  Boden  v.  Mier  (1904)  71  Neb.  191,  98  N.  W.  701. 
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ordinarily  be  charged  against  it,2  nor  are  the  proceeds  of  its  sale 
usually  held  liable  to  set-off  for  debts,3  nor  are  specific  bequests.4  The 
doctrine  is  thus  confined  to  pecuniary  legacies,  and  to  shares  either 
under  a  will  or  in  administration  proceedings. 

Where  the  only  remedy  at  the  disposal  of  the  claimant  is  of  an 
equitable  nature,  there  is  practical  unanimity  of  judicial  opinion  in 
permitting  the  executor  or  administrator  to  deduct  the  barred  claim. 
It  is  said  that  the  legatee  who  invokes  the  aid  of  equity  must  do  equity  ;6 
that  the  Statute  of  Limitations  applies  only  to  actions,  with  the  result 
that  the  executor,  being  rightfully  in  possession  of  the  funds  of  the 
estate,  may  retain  so  much  as  may  be  necessary  to  satisfy  the  debt;6 
and  that  the  debts  of  the  legatee  are  assets  of  the  estate  which  are  in 
his  own  hands  and  out  of  which  he  may  be  wholly  or  partially  paid.7 
The  methods  by  which  equity  seeks  to  accomplish  its  conception  of  the 
equities  of  the  parties  are  open  to  criticism,  but  a  more  fundamental 
objection  is  the  inequity  of  the  result.  Many  of  the  debts  thus  retained 
were  never  intended  to  be  enforced  by  the  decedent,  many  have  been 
long  forgotten  or  condoned;  and  the  testator  has  ample  means  of 
enforcing  barred  claims  by  means  of  advancements  or  charges.  His 
neglect  so  to  enforce  them  should  be  presumed  to  have  been  intentional.8 

Where  the  claimant  has  a  remedy  at  law  and  employs  it  to  enforce 
his  demand,  it  is  difficult  to  support  any  right  of  retainer;  for  at  law 
the  estate  is  a  debtor  and  the  rules  of  technical  set-off  should  apply.* 
Where  the  remedies  are  concurrent  and  the  claimant  asks  relief  in 
equity,  numerous  difficulties  arise  in  the  attempt  to  apply  the  doctrine 
of  the  English  equity  courts.  The  equitable  remedy  seems  to  be  in 
such  cases  merely  a  simpler  method  of  collecting  a  debt,  equitable  only 

'Dearborn  v.  Preston  (1863)  89  Mass.  192;  La  Foy  v.  La  Foy  (1887) 
43  N.  J.  Eq.  206,  10  Atl.  266;  Marvin  v.  Bowlby  (1905)  142  Mich.  245,  105 
N.  W.  751;  but  see  Re  Akerman  [1891]  3  Ch.  212. 

'Smith  v.  Kearney  (N.  Y.  1848)  2  Barb.  Ch.  533;  Marvin  v.  Bowlby, 
supra;  see  Sartor  v.  Beatty  (1886)  25  S.  C.  293;  but  in  Fiscus  v.  Moore 
(1889)  121  Ind.  547,  23  N.  E.  362,  it  was  held  that  valid  debts  could  be 
retained,  the  sale  under  authority  of  statute  divesting  the  title  of  the 
devisee. 

'See  Re  Akerman,  supra;  but  see  Re  Taylor  [1894]  1  Ch.  671,  where 
profits  in  a  brewery  were  held  not  to  be  a  specific  legacy  under  this  doc- 
trine.    For  other  limitations,   see  2  Ashburner,  Equity,  609-611. 

■Courtenay  v.  Williams  (1844)  3  Hare,  539,  aff'd.  15  L.  J.  Ch.  204.  For 
American  authorities   following  this  case,  see   16  Columbia  Law   Rev.  266. 

•Courtenay  v.  Williams  (1844)  3  Hare,  539.  Wigram,  V.  C,  declared 
that  such  a  right  of  retainer  exists  at  common  law,  citing  Spears  v.  Hart- 
ley (1800)  3  Esp.  81;  Higgins  v.  Scott  (1831)  2  B.  &  Adolph.  413.  These 
cases,  instances  of  liens  long  recognized  at  common  law,  do  not  fully  sup- 
port his   contention. 

'Courtenay  v.  Williams,  supra.  There  seems  to  be  no  authority  for 
declaring  barred  debts  assets  of  the  estate. 

•See  Holt  v.  Libby  (1888)  80  Me.  329,  14  Atl.  201.  While  following  the 
equitable  doctrine,  the  courts  modify  its  rigor  by  permitting  extrinsic  evi- 
dence as  to  the  intention  of  the  decedent  to  condone  the  debt.  Leask  r. 
Hoagland  (1909)  64  Misc.  156,  118  N.  Y.  Supp.  1035.  The  practice  is 
hard  to  support  on  principle.  2  Schouler,  Wills,  Executors  &  Adminis- 
trators  (5th  ed.)    1547,  n.   1. 

•Allen  v.  Edwards  (1883)  136  Mass.  138;  Holt  v.  Libby,  supra;  see 
Reed  v.  Marshall  (1870)  90  Pa.  345. 
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in  name10  and  hence  subject  to  legal  rules.  The  probate  courts  of 
New  York  have  followed  the  English  view,  though  the  claimant  has 
a  legal  remedy,  on  the  ground  that  the  existence  of  an  equitable  lien 
renders  the  doctrine  of  concurrent  remedies  inapplicable.11  This  argu- 
ment begs  the  question,  for  the  court  must  first  determine  whether  there 
is  any  justification  for  the  existence  of  an  equitable  lien.  In  effect, 
the  court  is  constructing  a  fiction  in  defiance  of  legal  and  equitable 
principles12  on  which  to  base  its  refusal  to  enforce  the  Statute  of  Limi- 
tations. The  recent  case  of  Kimball  v.  Scribner  (App.  Div.  2nd  Dept. 
1916)  161  N.  Y.  Supp.  511,  greatly  weakens  the  previous  authorities 
by  deciding  that  in  an  action  at  law  the  executor  cannot  set  off  barred 
debts.  It  is  not,  therefore,  strictly  inconsistent  with  the  earlier  cases; 
but  both  the  effect  of  the  decision  in  pointing  out  a  method  of  evading 
the  equitable  rule,  and  its  intimations  of  the  unsoundness  of  any  dis- 
tinction in  the  treatment  of  the  question,13  make  it  seem  probable  that 
the  courts  of  New  York  are  about  to  execute  a  change  of  front  on  the 
whole  doctrine  of  the  right  of  retainer. 

»Cf.  Hancock  v.  Harper  (1877)  86  111.  445. 

uRe  Bogart  (N.  Y.  1882)  28  Hun,  466;  Rogers  v.  Murdock  (N.  Y. 
1887)  45  Hun,  30. 

""It  is  the  very  essence  of  this  conception" — »'.  e.,  the  equitable  lien — 
"that,  while  the  lien  continues,  the  possession  of  the  thing  remains  with 
the  debtor  or  person  holding  the  proprietary  interest  subject  to  the  en-, 
cumbrance".     1  Pomeroy,  Eq.  Jur.  (3rd  ed.)  §  165. 

"See  Harrod  v.  Carder   (1888)  3  Ohio  C.  C.  479. 
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Adoption — Agreements  to  Adopt — Remedies  for  Breach. — Defend- 
ant's intestate  and  plaintiff's  parents  drew  up  articles  whereby  the 
intestate  purported  to  adopt  the  plaintiff.  The  adoption  was  invalid,  not 
being  in  compliance  with  the  statute.  Held,  plaintiff  has  no  rights, 
since  the  articles  contained  no  promise  to  leave  property  to  the  plaintiff. 
Webb  v.  Mcintosh  (Iowa,  1916)  159  N.  W.  637.    See  Notes,  p.  153. 

Carriers — Restraint  of  Princes. — The  claimant's  steamship  was  libeled 
for  the  non-performance  of  a  contract  to  carry  gold  from  New  York 
to  Plymouth  and  Cherbourg.  When  about  1000  miles  from  Plymouth, 
the  master  put  back  to  America  in  obedience  to  a  message  received 
from  the  directors  that  war  had  been  declared.  The  message  was  false, 
as  war  was  only  imminent  at  the  time.  Held,  there  was  no  restraint 
of  princes,  and,  as  the  master  acted  under  orders,  the  abandonment  of 
the  voyage  was  not  in  the  exercise  of  his  discretion.  The  Kronprin- 
zessin  Cecilie  (1  C.  C.  A.  1916)  36  N.  Y.  L.  J.  915.    See  Notes,  p.  147. 

Carriers — Seizure  of  Goods  by  Public  Authority  at  Suggestion  of 
Carrier. — Martial  law  was  declared  in  a  flood  district,  arid  at  the 
suggestion  of  the  carrier,  a  shipment  of  chickens  was  appropriated  by 
military  authorities.  Held,  the  carrier  cannot  defeat  recovery  by  the 
shipper  on  the  grounds  that  there  was  a  confiscation.  Chicago  etc.  R.  R. 
v.  Collins  Produce  Co.  (7  C.  C.  A.  1916)  235  Fed.  857. 

Under  the  stringent  rule  of  the  common  law,  the  carrier  assumed 
all  risks  of  loss  or  injury,  save  those  resulting  from  acts  of  God  or  a 
public  enemy.  Morse  v.  Slue  (1672)  1  Vent.  190,  238;  see  Cogga  v. 
Bernard  (1703)  2  Ld.  Raym.  909,  917;  Story,  Bailments  (9th  ed.) 
§  489.  But  this  rule  has  been  relaxed  in  modern  times,  and  is  subject 
to  Beveral  exceptions.  I  Hutchinson,  Carriers  (3rd  ed.)  §§  265,  324 
et  seq.  Hence  an  express  insertion  in  the  bill  of  lading  of  one  of  these 
exceptions  would  seem  to  be  in  effect  a  mere  declaration  of  the  law 
and  to  be  subject  to  the  same  construction.  Although  the  mere 
declaration  of  martial  law  in  a  district  would  not  relieve  the  carrier 
of  all  liability  to  the  shipper.  Illinois  etc.  R.  R.  v.  McClellan  (1870) 
54  111.  .r>s,  still  the  carrier  is  not  obliged  to  violate  the  law  of  the 
jurisdiction  in  fulfilling  his  contract,  Well*  v.  Maine  S.  S.  Co.  (1874) 
4  Cliff.  228;  see  Atkinson  v.  Ritchie  (1809)  10  East.  530,  but  is  bound 
by  duty  and  necessity  to  yield  to  the  paramount  public  authority  in 
power  at  the  place  where  his  undertaking  is  performed,  Pingree  v. 
Detroit  L.  &  M.  B.  B.  (1887)  66  Mich.  148.  83  N.  W.  298.     Thus  a 

carrier   is   not  liable   if,  withoul    his   fault,  goods   noxious   to   the  police 

power  are  destroyed  by  the  authorities,  WeUs  v.  Maine  8.  >s'-  Co.t  supra; 
Bee  Railroad  Co.  v.  O'DonneU  (1892)  lit  Oh.  St.  489,  82  N.  E.  478,  or 
if  goods  are  taken  from  it  under  legal  process  valid  on  its  face.  See 
Mc  ilieter  v.  Chicago  etc.  B.  /.'.  (1881)  14  Mo.  851,  868.    But  voluntary 

surrender   of   Bhips   to   the  government   in    time  of   war   will    not    excuse 

performance  of  contract-  of  affreightment,  Graves  v.  Miami  8.  8.  Co. 
(1899)  89  Biisc.  649,  61  N.  Y.  Supp.  L16,  nor  is  the  carrier  excused 
where  damage  r.  raited  from  his  own  negligence  commingled  with  acts 
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of  God.  McNeil  Higgins  Co.  v.  Old  Dominion  S.  S.  Co.  (7  C.  C.  A. 
1916)  235  Fed.  854.  Hence  it  would  seem  that  the  carrier  is  protected 
only  when  the  seizure  has  been  made  without  negligence,  procurement 
or  connivance  on  its  part.  See  American  Exp.  Co.  v.  Mullins  (1909) 
212  TJ.  S.  311,  29  Sup.  Ct.  381;  Gibbons  v.  Farrell  (1886)  63  Mich. 
344,  29  N.  W.  855;  Kiff  v.  Old  Colony  etc.  R.  R.  (1875)  117  Mass.  591; 
Ohio  &  M.  R.  R.  v.  Yoke  (1875)  51  Ind.  181;  Railroad  Co.  v.  O'Don- 
nell,  supra;  Patterson  v.  N.  C.  R.  R.  (1870)  64  N.  C.  147.  Therefore, 
the  conclusion  of  the  court  appears  to  be  sound  and  in  accord  with  the 
scant  precedent  on  the  subject. 

Certiorari — Assessment  Against  a  Village — Right  of  Review  by 
Taxpayer. — The  relator  was  a  resident  taxpayer  of  a  village  assessed 
by  a  court  to  pay  part  of  the  cost  of  a  county  drain  to  be  used  by  the 
village  sewage  system.  The  sole  interest  of  the  relator  was  that  of  a 
property  owner  on  whom  a  part  of  the  ultimate  expense  of  the  improve- 
ment would  fall  if  the  assessment  was  not  annulled.  Held,  the  relator 
had  no  interest  sufficient  to  sue  out  certiorari.  State  ex  rel.  Summons 
v.  Nelson,  Judge  (Minn.,  1916)  159  N.  W.  758. 

A  writ  of  certiorari  will  not  issue  as  of  right  but  only  in  the  dis- 
cretion of  the  court  on  considering  public  convenience,  State  v.  Clerk 
of  Middletown  (1853)  24  N.  J.  L.  124,  the  materiality  of  the  error, 
Lowell  v.  County  Comrs.  (1890)  152  Mass.  372,  380,  25  N.  E.  469,  and 
the  interest  of  the  petitioner.  State  ex  rel.  Holden  v.  Lamberton  (1887) 
37  Minn.  362,  34  N.  W.  336.  So  in  each  case,  all  the  facts  peculiar  to 
it  must  be  considered  in  determining  whether  the  writ  will  issue. 
Thus,  one  whose  sole  interest  is  that  of  a  taxpayer  in  the  community 
may  not  secure  a  writ  against  highway  commissioners  for  laying  out 
a  highway,  Lord  v.  Commissioners  (1909)  105  Me.  556,  75  Atl.  126; 
Davis  v.  Commissioners  (1891)  153  Mass.  218,  26  N.  E.  848,  nor  may 
he  review  the  appointment  of  an  agent  to  allot  authorized  poor  relief, 
Benton  v.  Taylor  (1871)  46  Ala.  388,  nor  the  designating  of  a  highway 
for  railroad  purposes.  Tallon  v.  Eoboken  (1897)  60  1ST.  J.  L.  212,  37 
Atl.  895.  Where  the  act  under  any  circumstances  would  be  ultra  vires, 
the  writ  has  been  issued  on  behalf  of  a  taxpayer,  Rehill  v.  East  Newark 
and  Jersey  City  (1906)  73  N.  J.  L.  220,  63  Atl.  81.  Though  in  some 
cases  he  has  been  allowed  the  writ  by  merely  alleging  the  illegal  cir- 
cumstances of  the  act,  Rawl  v.  McCown  (1914)  97  S.  C.  1,  81  S.  E. 
958;  Maxwell  v.  Supervisors  (1879)  53  Cal.  389,  nevertheless  he  should 
have  a  further  direct  interest  different  in  kind  from  that  of  other  tax- 
payers, Tallon  v.  Hoboken,  supra,  in  the  absence  of  which  the  writ 
should  be  denied.  Conklin  v.  Commissioners  (1868)  13  Minn.  454; 
Yanderstolph  v.  Boylan  (1883)  50  Mich.  330;  Sampson  v.  Commissioners 
(1904)  115  111.  App.  443,  450. 

Commerce — Intoxicating  Liquors — Constructive  Arrival — Wilson 
Act — Webb-Kenyon  Act. — Interstate  shipments  of  intoxicating  liquor 
consigned  to  the  shipper,  with  an  order  to  notify  the  prospective  pur- 
chaser, were  intended  for  unlawful  use.  The  carrier,  cognizant  of  the 
illegal  purpose,  held  the  shipments  for  an  unreasonable  length  of  time 
pending  directions  by  the  party  notified.  Held,  four  judges  dissenting, 
the  shipments  became  by  constructive  delivery  subject  to  local  law. 
Charleston  &  W.  C.  Ry.  v.  Gosnell  (S.  C.  1916)  90  S.  E.  264. 

Early  decisions  in  the  Supreme  Court  upheld  state  police  laws 
though  affecting  interstate  commerce,  in  absence  of  assertion  to  the 
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contrary  by  Congress.  License  Cases  (1847)  46  U.  S.  504.  Subse- 
quently, these  cases  were  modified,  Bowman  v.  Chicago  etc.  Ry.  (1888) 
125  U.  S.  465,  8  Sup.  Ct.  689,  and  finally  overruled  in  favor  of  the 
doctrine  of  the  immunity  of  the  original  package  in  the  hands  of  the 
importer.  Leisy  v.  Hardin  (1890)  135  U.  S.  100,  10  Sup.  Ct.  681.  The 
Wilson  Act  (1890)  26  Stat.  313,  c.  728,  aimed  to  give  wider  scope  to  the 
operation  of  state  police  laws  by  divesting  liquor  shipments  of  their 
interstate  character  "upon  arrival  in  such  state".  The  practical  value 
of  the  Act  was  destroyed  by  construing  "arrival"  to  mean  delivery  to 
consignee,  Rhodes  v.  Iowa  (1898)  170  U.  S.  412,  18  Sup.  Ct.  664,  thus 
opening  the  way  to  the  very  ruse  here  attempted.  But  neither  the 
illegal  purpose  of  the  consignee,  Smith  v.  Lafar  (1903)  67  S.  C.  491, 
493,  46  S.  E.  332,  nor  knowledge  of  this  purpose  by  the  carrier,  Adams 
Exp.  Co.  v.  Kentucky  (1907)  206  U.  S.  129,  137,  27  Sup.  Ct.  606,  nor 
the  fact  that  the  carrier  is  acting  as  warehouseman,  Heyman  v.  South- 
ern Ry.  (1906)  203  U.  S.  270,  27  Sup.  Ct.  104,  divests  goods  of  inter- 
state character  before  "arrival".  However,  the  decision  in  the  principal 
case  harmonizes  with  various  dicta,  see  Adams  Exp.  Co.  v.  Kentucky, 
supra,  137;  Kirmeyer  v.  Kansas  (1915)  236  U.  S.  568,  572,  35  Sup.  Ct. 
419,  and  with  a  tendencv  towards  a  broader  construction  of  the  Wilson 
Act.  Cf.  Delamater  v.  S.  D.  (1907)  205  U.  S.  93,  98,  27  Sup.  Ct.  447; 
State  v.  Delaye  (1915)  193  Ala.  500,  68  So.  993;  Purity  Extract  Co.  v. 
Lynch  (1912)  220  U.  S.  192,  33  Sup.  Ct.  44.  The  situation  here  pre- 
sented seems  the  very  one  against  which  the  Webb-Kenyon  Act  (1914) 
37  Stat.  699,  is  aimed.  See  28  Harvard  Law  Eev.  227.  The  concurring 
opinion  of  Hvdrick,  J.,  based  on  that  Act,  seems  correct.  Southern 
Exp.  Co.  v.  State  (1914)  188  Ala.  454,  66  So.  115. 

Constitutional  Law — Inherent  Power  of  Courts  to  Appoint  and 
Remove  Court  Officers. — Petitioner  had  been  deputy  clerk  of  the 
Supreme  Court  of  Illinois  until  supplanted  by  an  appointee  of  the 
Civil  Service  Commission  pursuant  to  a  Civil  Service  Statute  which 
included  in  its  provisions  the  office  of  deputy  clerk.  On  petition  for 
a  mandamus  commanding  the  auditor  to  pay  petitioner  the  salary  due 
since  removal,  the  court  held  the  Civil  Service  Statute  constitutional 
and  denied  relief.  People  ex  rel.  Vanderburg  v.  Brady  (111.  1916)  114 
N.  E.  25. 

Courts  of  general  jurisdiction,  regardless  of  statute  or  constitutional 
provision,  have  the  inherent  right  to  choose  assisting  court  officers 
where  such  officers  are  necessary.  See  White  v.  Hughes  County  (1896) 
9  S.  D.  12,  67  N.  W.  855;  Stevenson  v.  Milwaukee  County  (1909)  140 
Wis.  14,  121  X.  W.  654.  It  has  been  said  that  both  this  power  of 
appointment  and  that  of  removal,  essentially  administrative,  must  be 
regarded  as  part  of  the  judicial  power  in  order  to  secure  for  the  courts 
the  proper  independence  from  the  other  branches  of  government.  State 
ex.  rel.  Hovey  v.  Noble  (1«H8)  118  Ind  850,  l'1  X.  E.  244;  Witter  v. 
Cook  County  Comr's.  (1912)  256  111.  616,  100  N.  E.  148.  Since  this  is 
so,  the  courts  have  argued  that  this  right  cannot  be  invaded  by  the 
executive  or  the  legislature  and  attempts  so  to  do  have  been  held 
unconstitutional.  Slafr  ex  rrl.  Horry  v.  Noble,  tupra;  Witter  v.  Cook 
Comiti/   Comr's..  supra;  see  In   rr  .Janitor   (1874)    '■'>'>   Wis.  410.      Where 

such  appointments  by  other  departments  have  been  upheld  it  has  been 

on  the  ground  that  the  function  of  the  officers  in  question  was  not  such 

as  t..  make  their  appointment  by  the  courts  necessary  for  the  carrying 

out  of  the  judicial  power.     Carry  v.  Giles  (  l^.M  )  '.»  (la.  L'.r>:! ;  Jeffries  v. 
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Bacastow  (1913)  90  Kan.  495,  135  Pac.  582.  In  the  principal  case, 
the  court  found  the  officer  in  question  not  to  be  one  whose  appointment 
was  peculiarly  necessary  for  the  administration  of  the  judicial  function 
and  consequently  it  was  within  the  power  of  the  legislature  to  include 
such  officer  in  a  civil  service  statute.  The  court  is  to  be  commended 
for  refusing  to  apply  the  doctrine  of  inherent  exclusive  power  to  so 
minor  an  office. 

Constitutional  Law — Interstate  Transportation  of  Liquors — Webb- 
Kenyon  Act. — A  mandatory  injunction  was  sought  to  compel  the 
defendant  railway  to  transport  from  Maryland  into  West  Virginia  ship- 
ments of  liquors  for  personal  use.  A  West  Virginia  statute  prohibited 
interstate  and  intrastate  transportation  of  liquors  for  any  purpose,  and 
also  the  receipt  of  liquors  so  transported,  but  did  not  prohibit  personal 
use  of  liquors.  The  injunction  was  denied  on  the  ground  that  the 
statute  was  within  the  authority  of  the  state  under  the  Webb-Kenyon 
Act,  and  the  constitutionality  of  the  latter  was  sustained.  Clark  Dis- 
tilling Co.  v.  Western  Maryland  Ry.  (U.  S.  Sup.  Ct.  Oct.  Term,  1916, 
Nos.  75  &  76,  decided  Jan.  8th,  1917.)     See  Notes,  p.  144. 

Contempt — Violating  Injunction  Against  Disposing  of  Property. — 
The  judgment  debtor,  while  under  an  injunction  against  disposing  of 
his  property,  gave  as  security  for  a  loan  a  life  insurance  policy  which 
had  already  been  pledged  for  more  than  its  cash  surrender  value.  Held, 
(one  judge  dissenting)  this  did  not  constitute  a  contempt.  Hall  v. 
Hess  et  al.  (Sup.  Ct.  1916)  161  N.  Y.  Supp.  418. 

Contempts  are  in  general  classified  as  being  either  civil  or  criminal. 
See  Gompers  v.  Bucks  etc.  Co.  (1911)  221  U.  S.  418,  31  Sup.  Ct.  492; 
People  ex  rel.  Munsell  v.  Court  of  Oyer  and  Terminer  (1886)  101  N.  Y. 
245,  4  N.  E.  259.  The  criminal  actions  are  punitive  and  are  to  uphold 
the  dignity  of  the  court,  and  therefore,  the  act  complained  of  must 
have  been  done  intentionally;  civil  actions  are  for  the  purpose  of  pro- 
tecting private  rights  and  indemnifying  the  complainant,  and  it  is 
immaterial  whether  the  contempt  complained  of  was  committed  inten- 
tionally or  negligently.  People  ex  rel.  Kelly  v.  Aitken  (1879)  19  Hun 
327;  Gompers  v.  Bucks  etc.  Co.,  supra.  Whether  proceedings  for  viola- 
tion of  an  injunction  are  civil  or  criminal  has  led  to  a  split  of  authority. 
It  is  urged  that  they  are  sui  generis  and  that  since  a  judgment  may 
be  punitive  at  the  court's  discretion,  the  action  is  criminal.  Hammond 
Lumber  Co.  v.  Sailors'  Union  etc.  (C.  C.  1909)  167  Fed.  809.  On  the 
other  hand,  it  is  said  that  the  action  is  civil,  Rothschild  &  Co.  v.  Steger 
etc.  Co.  (1912)  256  111.  196,  99  N.  E.  920,  because  its  purpose  is  to 
indemnify  the  complainant.  Costilla  etc.  Co.  v.  Allen  (1910)  15  N.  M. 
528,  110  Pac.  847.  A  third  view  is  that  such  actions  may  embody  both 
aspects  and  that  the  same  proceedings  may  be  both  punitive  and  com- 
pensatory. Kreplik  v.  Couch  Patents  Co.  (1st  C.  C.  A.  1911)  190  Fed. 
565.  Under  such  a  doctrine  the  defendant  in  the  instant  case  could 
have  been  held  for  criminal  contempt  had  the  proceedings  been  in 
proper  form.  But  in  proceedings  in  civil  contempt  in  New  York  it 
is  not  only  necessary  for  the  plaintiff  to  show  that  the  injunction  was 
founded  on  a  right  to  equitable  relief,  see  People  ex  rel.  Gaynor  v. 
McKane  (1894)  78  Hun  154,  28  N.  Y.  Supp.  981,  but  is  essential  under 
the  Judiciary  Law  (N.  Y.  Consol.  Laws  c.  30)  §§  770,  773  that  the 
defendant's  disposition  of  his  property  did  or  was  calculated  to  defeat, 
impede  or  impair  the  complainant's  rights  or  remedies.     Amendola  v. 
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Zema  (1916)  93  Misc.  525,  157  N.  Y.  Supp.  273.  In  view  of  these 
sections  it  would  seem  by  implication  that  although  every  disposition 
of  property  might  be  said  to  be  prima  facie  calculated  to  injure  the 
creditor's  rights,  yet  the  presumption  would  be  rebuttable.  Hence  it 
would  seem  that  the  court  in  the  instant  case  was  correct  in  the  con- 
clusion reached. 

Corporations  —  Kesident  Directors  —  Action  by  Stockholders.  —  A 
Delaware  Statute  provided  that  at  least  one  director  of  every  corpora- 
tion formed  there  should  be  a  resident  of  the  State.  The  plaintiff 
seeks  an  injunction  against  the  sale  of  his  stock  for  the  non-payment 
of  an  assessment  on  the  ground  that  the  acts  of  the  directors  were 
invalid  since  none  of  them  was  a  resident.  Held,  that  despite  the 
failure  to  comply  with  the  statute,  the  directors  were  de  jure  officers 
and  their  acts  valid.  Lippman  v.  Kehoe  Stenograph  Co.  (Del.  1916) 
98  Atl.  943. 

Statutory  provisions  for  resident  directors,  2  Comp.  Stat.  N.  J. 
p.  1606,  §  12;  Gen.  Stat.  Kans.  1909,  §  1751,  are  mandatory  and  not 
to  be  overlooked.  Horton  v.  Wilder  (1892)  48  Kan.  222,  29  Pac.  566. 
When,  despite  the  statute,  all  of  the  directors  are  non-residents,  they 
would  appear  to  be  de  facto  officers.  Cf.  Mechanics'  Nat'l  Bank  v.  Burnet 
Mfg.  Co.  (1880)  32  N.  J.  Eq.  236;  King  v.  Corp.  of  Bedford  Level 
(1805)  6  East  356.  Though,  to  protect  the  interests  of  outsiders  dealing 
with  the  corporation,  the  acts  of  de  facto  officers  are  valid,  Kuscr  v. 
Wright  (1895)  52  N.  J.  Eq.  825,  31  Atl.  397,  a  shareholder  ought  to 
be  allowed  to  attack  collaterally  the  status  of  the  board  when  its  acts 
in  matters  of  internal  management  affect  his  property  rights  and  the 
interests  of  third  parties  are  not  at  stake.  2  Machen,  Modern  Cor- 
porations, §  1478;  Bottomley's  Case  (1880)  L.  R.  16  Ch.  Div.  681; 
Peoples'  Mutual  Ins.  Co.  v.  Westcott  (1860)  80  Mass.  440;  Moses  v. 
Tompkins  (1887)  84  Ala.  613,  617;  State  ex  rel.  Correy  v.  Curtis  (1874) 
9  Nev.  325,  339;  contra,  Langan  v.  Franchlyn  (1892)  29  Abb.  N.  C. 
102,  20  N.  Y.  Supp.  404;  Ohio  etc.  B.  B.  v.  McPherson  (1864)  35 
Mo.  13;  O'Dea  v.  Hollywood  Cemetery  Assn.  (1908)  154  Cal.  53, 
97  Pac.  I.  If  the  stockholder  acquiesced  in  the  illegal  organization 
of  the  board  he  cannot  complain.  Macon  etc.  R.  R.  v.  Vason  (1876) 
57  Ga.  314,  317;  Schenectady  etc.  Co.  v.  Thatcher  (1854)  11  N.  Y. 
102,  113.  But  in  the  principal  case  there  is  no  evidence  of  acquiescence 
by  the  plaintiff  and  he  should  have  been  allowed  to  insist  that  the 
business  of  the  corporation  be  conducted  according  to  law. 

(  i.w  wvrs  Qi  ii  r  Kn.ioymknt — Nuisance  by  Another  Tenant  of  the 
Same  Lessor. —  Plaintiff  leased  a  portion  of  defendant's  building  for 
restaurant  purposes  with  the  usual  covenant  by  the  lessor  for  quiet 
enjoyment.  Later  the  defendant  leased  another  pari  of  the  same 
building  to  a  third  person  as  an  auction  room,  in  which  auctions  wore 
so  conducted  as  to  cause  a  nuisance,  greatly  interfering  with  the  plain- 
tiff's business.  The  defendant  remonstrated  with  the  party  but  did 
not  abate  the  nuisance  and  continued  to  receive  rent  Held,  the  land- 
lord had  neither  expressly  nor  impliedly  authorised  SUCh  a  conduct 
of  the   auction    business,   and    hence   he   was   not    liable   (>>r   a    breach   of 

the  covenant  for  quiet  enjoyment.  MaUy  v.  EichhoU  [1916]  2  K.  B. 
(0.  A.)  808. 

Where  a  lease  contains  do  express  covenanl   for  quiet  enjoyment 
by  the  lessee,  one  will  be  implied,     l  Tiffany,  Landlord  and  Tenant. 


RECENT  DECISIONS.  163 

§  79;  see  3  Columbia  Law  Rev.  43.  Such  a  covenant,  either  express 
or  implied,  usually  extends  only  to  acts  authorized  by  the  lessor  and 
to  the  lawful  acts  of  those  claiming  through  or  under  him  or  by  title 
paramount.  Playter  v.  Cunningham  (1862)  21  Cal.  229;  Abrams  v. 
Watson  (1877)  59  Ala.  524.  Thus  the  defendant  cannot  be  held  liable 
for  wrongful  acts  not  done  by  himself  unless  the  disturber  claims  from 
the  lessor  the  right  or  authority  to  do  the  acts  which  cause  the  dis- 
turbance or  nuisance.  Williams  v.  Gabriel  [1906]  1  K.  B.  155.  In 
the  principal  case,  since  the  nuisance  was  not  of  necessity  created  by 
the  contemplated  use  of  the  premises,  the  landlord  cannot  be  said  to 
have  authorized  it  simply  because  it  did  in  fact  result  from  that  use. 
Terminal  Co.  v.  Jacobs  (1903)  109  Tenn.  727,  72  S.  W.  954.  Metro- 
politan Sav.  Bank  v.  Manion  (1898)  97  Md.  68,  39  Atl.  90.  Nor  was 
the  landlord  under  a  duty  to  use  legal  means  to  abate  the  nuisance, 
and  was  not  liable  because  of  failure  to  do  so.  Jaeger  v.  Mansions 
Consol.  (1903)  87  L.  T.  690.  Hence  it  seems  he  could  not  be  held 
responsible  merely  because  he  continued  to  receive  rent  from  the  dis- 
turber. 


Damages — Exemplary — Pleading. — The  plaintiff  in  a  suit  for  personal 
injuries  proved  wanton  and  oppressive  conduct  on  the  part  of  the 
defendant's  agents  and  recovered  exemplary  damages.  On  appeal,  held, 
exemplary  damages  are  not  special  damages  requiring  specific  aver- 
ments to  warraant  their  recovery.  Indianapolis  Bleaching  Co.  v. 
McMillan  (Ind.  App.  1916)  113  N.  E.  1011. 

Since  general  damages  are  the  necessary  consequences  of  the  defend- 
ant's wrong,  they  are  implied  by  law,  and  need  not  be  specially  pleaded. 
West  Chicago  St.  R.  R.  v.  Levy  (1899)  182  111.  525,  55  K  E.  554; 
Kennedy  v.  St.  Louis  Transit  Co.  (1903)  103  Mo.  App.  1,  78  S.  W.  77. 
This  rule  obtains  in  actions  ex  contractu,  Laraway  v.  Perkins  (1852) 
10  N.  Y.  371,  as  well  as  those  ex  delicto.  Kennedy  v.  St.  Louis  Transit 
Co.,  supra.  But  as  special  damages  are  not  the  necessary  result  of  the 
defendant's  wrong,  they  will  not  be  implied  by  law,  but  must  be  specially 
pleaded  to  prevent  surprise  to  the  defendant  at  the  trial.  Chicago  etc. 
Ry.  v.  Klauber  (1881)  9  111.  App.  613;  see  Brown  v.  Hannibal  &  St. 
Joseph  R.  R.  (1889)  99  Mo.  310,  12  S.  W.  655;  4  Sedgwick,  Damages 
(9th  ed.)  §  1261;  2  Sutherland,  Damages  (3rd  ed.)  §  419.  So,  where 
statutory  double  damages  are  claimed,  the  plaintiff  must  allege  that 
his  action  is  brought  under  the  statute.  Bell  v.  Norris  (1880)  79  Ky. 
48;  but  cf.  Starkweather  v.  Quigley  (N.  Y.  1876)  7  Hun  26.  Since, 
however,  knowledge  of  the  law  on  the  part  of  the  defendant  is  pre- 
sumed, the  principal  case  is  in  accord  with  the  great  weight  of  authority 
in  holding  that  exemplary  damages  are  general,  and  need  not  be 
specifically  alleged.  Wilkinson  v.  Drew  (1883)  75  Me.  360;  Railroad 
v.  Ray  (1898)  101  Tenn.  1,  46  S.  W.  554;  Wood  v.  American  Nat'l. 
Bank  (1902)  100  Ya.  306,  40  S.  E.  931;  Greeney  v.  Pennsylvania  Water 
Co.  (1905)  29  Pa.  Super.  Ct.  136;  contra,  (under  a  statute)  Kerone  v. 
Block  (1910)  144  Mo.  App.  575,  129  S.  W.  43. 

Damages — Loss  of  Profits — Evidence. — Plaintiff,  in  a  suit  for  personal 
injuries,  was  allowed,  under  objection,  to  testify  from  memory  as  to 
his  previous  profits  as  a  huckster,  inasmuch  as  he  kept  no  books  of 
account.  Held,  the  evidence  was  admissible.  Rabinowitz  v.  Hawthorne 
(N.  J.  1916)  98  Atl.  315. 
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The  case  raises  an  interesting  question  as  to  when  a  plaintiff  in  a 
suit  for  personal  injuries  can  claim  compensation  for  the  loss  of  profits 
in  his  business.  If  the  profits  depend  upon  capital  invested,  good  will, 
etc.,  rather  than  on  the  personal  efforts  of  the  injured,  evidence  as  to 
the  amounts  of  such  profits  is  inadmissible  since  such  damages  are  too 
remote  from  the  physical  injury.  Masterton  v.  The  Village  of  Mount 
Vernon  (1874)  58  N.  Y.  391;  Goodhart  v.  Pa.  R.  R.  (1896)  177  Pa.  1, 
35  Atl.  191;  York  v.  City  of  Everton  (1906)  121  Mo.  App.  640,  97  S.  W. 
604.  But  where  the  element  of  personal  skill  and  services  is  pre- 
dominant in  the  management  of  the  business,  recovery  for  the  loss  of 
profits  has  been  allowed,  on  the  analogy  of  personal  earnings.  Lund  v. 
Tyler  (1901)  115  la.  236,  88  N.  W.  333;  Wallace  v.  Pa.  R.  R.  (1900) 
195  Pa.  127,  45  Atl.  685;  Eronold  v.  City  of  New  York  (1906)  186 
N.  Y.  40,  78  N.  E.  572.  It  would  seem  to  be  the  better  rule  that  even 
if  the  personal  element  is  not  predominant,  impairment  of  the  earning 
capacity  of  the  injured  and  his  loss  of  time  should  be  compensated; 
and  some  courts,  therefore,  have  admitted  the  evidence  of  the  profits  not 
as  an  element  of  damages,  but  as  an  indication  of  the  earning  capacity 
of  the  injured,  and  of  the  value  of  his  services,  which  the  jury  may  or 
may  not  follow.  Heer  v.  Warren-Scharf  A.  P.  Co.  (1903)  118  Wis.  57, 
94  N.  W.  789;  Chicago,  R.  I.  &  P.  Ry.  v.  Scheinkoenig  (1900)  62  Kan. 
57,  61  Pac.  414;  see  New  Jersey  Express  Co.  v.  Nichols  (1867)  33 
N.  J.  L.  434.  Where  the  law  is  settled  that  such  evidence  will  be 
admitted,  the  principal  case  is  undoubtedly  correct  in  ruling  that  the 
fact  that  the  evidence  is  based  on  memory  rather  than  on  books  of 
account  affects  its  reliability  rather  than  its  admissibility.  Wolfe  v. 
Ives  (1910)  83  Conn.  174,  76  Atl.  526;  Llewellyn  v.  City  of  Wilkes- 
Barre  (Pa.  1916)  98  Atl.  886. 

Estoppel — Distribution  of  Estate — Estoppel  of  Beneficiary. — This 
was  an  action  by  the  administratrix  who  was  also  beneficiary  of  an 
estate,  against  the  former  administrator  to  recover  premature  and 
legally  irregular  disbursements  made  by  him  in  order  to  comply  with 
the  plaintiff's  exhortations  that  he  hasten  the  settlement  of  the  estate. 
The  plaintiff  with  full  knowledge  of  the  facts,  permitted  the  irregular 
disbursements,  in  ignorance  that  her  legal  rights  would  have  justified 
an  objection  to  them.  Held,  the  plaintiff  is  estopped  to  assert  that 
the  disbursements  were  illegal.  Eing  v.  Stroup  (N.  M.  1916)  160  Pac. 
367. 

An  executor  or  administrator  is  personally  responsible  to  the 
aggrieved  person  for  an  improper  or  erroneous  payment  or  distribution. 
Davis  v.  Bagley  (1869)  40  Ga.  181;  see  Thief s  v.  Mason  (1897)  55 
N.  J.  Eq.  456,  37  Atl.  455.  But  where  the  beneficiary  of  an  estate, 
although  in  ignorance  of  his  legal  rights,  actually  consents  to  an 
erroneous  disbursement  being  made,  he  is  estopped  from  holding  the 
executor  liable  therefor.  Colbert  v.  Daniel  (1858)  32  Ala.  314;  see 
Matter  of  Turner's  Estate  (1892)  1  Misc.  58,  23  N.  Y.  Supp.  135. 
This  is  in  accordance  with  the  principle  that  positive  acts  may  be 
ground  for  an  estoppel  although  done  in  ignorance  of  law.  Bloch  v. 
Sammons  (1900)  37  Ore.  600,  62  Pac.  290;  Storrs  v.  Barker  (1822) 
6  Johns.  Ch.  160.  But  such  acts  will  not  conclude  one  from  asserting 
a  riprht  unless  they  are  unequivocally  inconsistent  with  its  assertion. 
Ware  v.  Cowles  (1854)  24  Ala.  440.  To  raise  an  estoppel  by  a  mere 
silent  acquiescence  it  is  necessary  that  the  party  estopped  be  aware 
of  his  own  rights,  Lammot  v.  Bowly  (Md.  1825)  6  Harr.  &  J.  500,  525, 
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and  that  he  perceive  that  the  other  party  is  acting  upon  a  mistaken 
notion  of  his  rights.  Sumner  v.  Seaton  (1890)  47  N.  J.  Eq.  103,  19 
Atl.  884.  Therefore,  it  seems  that  the  decision  in  the  principal  case 
can  be  supported  only  in  case  the  beneficiary's  positive  acts  unequivo- 
cally manifested  her  consent  to  the  irregular  disbursements  made. 

Evidence — Interest  of  Witness — Employment  by  Person  Financi- 
ally But  Not  Legally  Interested. — In  a  suit  for  damages  a  physician 
testified  upon  cross  examination  that  he  examined  the  plaintiff  in  the 
interest  of  an  insurance  company.  Held,  that  this  testimony  was  proper 
to  show  the  bias  or  interest  of  the  witness.  Di  Tommaso  v.  Syracuse 
University  (1916)  172  App.  Div.  34,  158  N.  Y.  Supp.  175,  aff'd.  218 
N.  Y.  640,  112  N.  E.  1057. 

The  interest  of  a  witness  is  always  proper  matter  to  be  brought  to 
the  attention  of  the  jury  as  bearing  upon  the  credit  to  be  given  his 
testimony,  and  to  this  effect  the  business  relations  of  the  witness  with, 
or  his  employment  by,  a  party  is  admissible  matter.  5  Chamberlayne, 
Evidence  §§  3752,  3753;  Chicago  City  By.  v.  Handy  (1904)  208  HI. 
81,  69  N.  E.  917;  Zimmer  v.  Third  Ave.  By.  (1899)  36  App.  Div.  273, 
55  N.  Y.  Supp.  314.  It  is  evident  that  an  employee  of  the  person  who 
must  in  fact  bear  the  loss,  although  not  a  party  to  the  suit,  is  biased  to 
that  extent  and  such  relation  is  therefore  admissible.  Wabash  Screen 
Co.  v.  Black  (6  C.  C.  A.  1903)  126  Fed.  721 ;  Moy  Quon  v.  Furuya  Co. 
(1914)  81  Wash.  526,  143  Pac.  99;  cf.  Flick  v.  Globe  Mfg.  Co.  (1915) 
172  Iowa  561,  154  N.  W.  928;  Northewestern  Fuel  Co.  v.  Minneapolis 
St.  By.  (Minn.  1916)  159  N.  W.  832.  The  objection  that  such  evidence 
collaterally  shows  that  an  insurance  company  is  the  real  defendant  and 
that  this  is  inadmissible  and  prejudicial,  Bodzborski  v.  American  Sugar 
Befining  Co.  (1914)  210  N.  Y.  262,  104  N.  E.  616,  should  not  keep 
out  evidence  otherwise  proper  and  valuable.  Bandal  v.  Gould  (1909) 
225  Pa.  42,  73  Atl.  986;  Moy  Quon  v.  Furuya  Co.,  supra;  Wabash 
Screen  Co.  v.  Black,  supra.  If  the  insurance  company  desires  to  keep 
its  interest  undisclosed,  it  need  not  place  its  employees  upon  the  stand, 
but  it  is  manifestly  unfair  to  hide  their  interest  if  they  do  testify  to  aid 
the  company.  In  such  a  case,  the  company  may  usually  be  protected 
by  adequate  instructions  from  the  court. 

Executors  and  Administrators — Statute  of  Limitations — Set-Off  of 
Barred  Debt  of  Legatee. — In  an  action  at  law  to  recover  a  legacy,  the 
executor  pleaded  as  a  set-off  a  debt  of  the  legatee,  to  which  the  latter 
set  up  the  Statute  of  Limitations.  Held,  the  executor  has  no  right  at 
law  to  set  off  the  debt.  Kimball  v.  Scribner  (App.  Div.  2nd  Dept.  1916) 
161  N.  Y.  Supp.  511.     See  Notes,  p.  155. 

Federal  Courts — Jurisdiction. — In  a  suit  brought  in  a  United  States 
District  Court  by  a  citizen  of  New  York  against  two  citizens  of  Ohio 
and  a  Canadian  corporation  jointly,  the  jurisdiction  of  the  court  under 
the  Judicial  Code  of  1912,  §  24,  U.  S.  Comp.  Stat.  (1913)  §  991,  was 
upheld.    Byan  v.  Ohmer  (D.  C,  S.  D.  N  Y.  1916)  233  Fed.  165. 

The  conflict  of  authority  pointed  out  in  the  principal  case  seems  to 
be  based  upon  the  question  whether  the  purpose  of  the  statute  is  to  be 
permitted  to  extend  it  beyond  its  literal  terms.  Since  the  judicial 
power  of  the  United  States  includes  the  express  classes  of  cases  enu- 
merated in  the  Constitution,  Art.  Ill,  §  2,  but  is  not  limited  to  them, 
see  Kansas  v.  Colorado  (1907)  206  U.  S.  46,  27  Sup.  Ct.  655,  its  jurisdic- 
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tion  over  controversies  of  this  nature  is  to  be  determined  by  the  reason 
of  such  jurisdiction,  which  is  to  obviate  the  difficulty  of  obtaining  a 
fair  trial  where  local  feelings  may  prejudice  the  state  court.  Cooley, 
Constitutional  Law  (3rd  ed.)  139;  see  9  Columbia  Law  Rev.  545.  Since 
this  reason  applies  fully  to  a  joint  action  against  citizens  of  the  foreign 
state  and  an  alien,  there  seems  no  sound  reason  why  the  federal  juris- 
diction should  not  cover  such  a  case.  And  although  the  Judicial  Code 
.as  a  statute  conferring  jurisdiction  is  to  be  strictly  limited  to  its 
express  scope,  see  2  Sutherland,  Statutory  Construction  (Lewis,  2nd 
ed.)  §  564,  the  interpretation  of  any  statute  must  accord  with  the 
intent  of  the  legislature  enacting  it  and  its  meaning  may  extend 
beyond  its  literal  terms.  See  Smythe  v.  Fisk  (1874)  90  U.  S.  374; 
Hawaii  v.  Mankichi  (1903)  190  U.  S.  197,  23  Sup.  Ct.  787.  From  the 
analogy  of  the  phrasing  of  the  classifications  in  §  24  of  the  Judicial 
Code  to  those  in  Art.  Ill,  §  2  of  the  U.  S.  Constitution,  it  is  evident 
that  the  Code  intends  to  give  to  the  District  Courts  whatever  original 
jurisdiction  the  federal  judicial  system  has  in  cases  between  individuals 
on  the  ground  of  diverse  citizenship.  The  general  test  that  to  bring 
within  the  jurisdiction  of  the  federal  courts  on  this  ground  a  suit  in 
which  a  joint  interest  is  concerned,  each  of  the  persons  concerned  in  that 
interest  must  be  competent  to  sue,  or  liable  to  be  sued,  in  those  courts. 
Strawbridge  v.  Curtiss  (1806)  7  U.  S.  267,  is  fully  met  in  this  case. 
Roberts  v.  Pacific  etc.  Co.  (1900)  104  Fed.  577.  The  court  in  the  prin- 
cipal case  is  to  be  commended  for  adding  its  opinion  to  the  authority 
favoring  this  interpretation. 

Insurance — Creditor's  Rights  Where  Insured  Can  Change  the 
Beneficiary. — The  defendant  took  out  a  life  insurance  policy  in  favor 
of  his  wife,  reserving  to  himself  the  right  to  change  the  beneficiary. 
The  policy  had  a  cash  surrender  value.  Held,  the  policy  was  attachable 
by  a  judgment  creditor  of  the  insured.  Hall  v.  Hess  et  al.  (Sup.  Ct. 
1916)  161  N.  Y.  Supp.  418. 

If,  in  a  life  insurance  policy  in  favor  of  a  third  party,  the  insured 
reserves  to  himself  the  right  to  change  the  beneficiary  or  assign  the 
policy,  the  beneficiary  gets  no  vested  interest,  and  the  insured  has  such 
dominion  over  the  policy  as  to  render  it  property  which  his  creditors 
•can  reach.  Cavagnaro  v.  Thompson  (1912)  78  Misc.  687,  138  N.  Y. 
Supp.  819;  In  re  Herr  (D.  C.  1910)  182  Fed.  716;  but  see  Thomas  v. 
Cochran  (1899)  89  Md.  390,  43  Atl.  792.  It  would  seem  that  in  the 
absence  of  statutory  exemption,  a  policy  having  a  cash  surrender 
value  would  be  attachable  just  as  such  a  policy  passes  to  a  trustee  under 
the  Bankruptcy  Law.  In  re  White  (2  C.  C.  A.  1909)  174  Fed.  333. 
On  sound  reasoning  it  would  follow  that  where  the  insured  did  not 
reserve  the  right  to  change  the  beneficiary,  the  fact  that  the  policy 
contained  a  cash  surrender  clause  would  not  render  it  available  to  his 
creditors  where  the  insured  was  unable  to  secure  the  surrender  value 
without  the  consent  of  the  beneficiary.  Cf.  Life  Ins.  Co.  v.  Willoughby 
(1911)  99  Miss.  98,  54  So.  834.  A  major  part  of  the  recent  litigation 
in  regard  to  whether  insurance  policies  can  be  attached  by  judgment 
creditors  involves  the  interpretation  of  statutory  exemptions.  Any 
exception  to  the  general  rule  that  all  property  of  the  judgment  debtor 
is  subject  to  levy  or  sale  upon  execution  must  be  founded  upon  such 
a  statute.  Amberg  v.  Life  Ins.  Co.  (1902)  171  N.  Y.  314,  63  N.  E. 
1111.  In  construing  Domestic  Relations  Law  (N.  Y.  Consol.  Laws  c. 
15)    §  52,  the  New  York  courts  have  said  that  whether  a  policy  of 
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insurance  on  the  life  of  a  husband  in  favor  of  his  wife  is  exempt  or  not, 
depends  on  whether  or  no  the  contract  of  insurance  was  made  by  or 
for  the  wife  as  principal.  Bradshaw  v.  Mutual  Life  Ins.  Co.  (1907) 
187  N.  Y.  347,  80  N.  E.  203.  The  instant  case  is  in  accord  with  this 
doctrine  and  seems  sound  in  holding  that  any  presumption  that  the 
wife  was  the  principal  because  she  paid  the  premiums  is  overborne  by 
the  fact  that  the  judgment  debtor  reserved  to  himself  the  right  to 
change  the  beneficiary  without  her  consent. 

Insurance — Creditor's  Rights  Where  Insured  Cannot  Change  the 
Beneficiary. — The  defendant  took  out  a  life  insurance  policy  in  favor 
of  his  wife.  No  right  to  change  the  beneficiary  was  reserved.  Held, 
the  policy  can  be  attached  by  a  judgment  creditor  of  the  insured.  Hall 
v.  Hess  et  al.  (Sup.  Ct.  1916)  161  K  Y.  Supp.  418. 

In  practically  every  jurisdiction  a  policy  payable  to  a  third  party 
and  reserving  to  the  insured  no  right  to  change  the  beneficiary  gives 
the  latter  a  vested  interest,  Richards,  Insurance  (3rd  ed.)  79;  Life  Ins. 
Co.  v.  Willoughby  (1911)  99  Miss.  98,  54  So.  834,  and,  in  the  absence 
of  any  controlling  statute,  the  policy  cannot  be  reached  by  creditors 
of  the  insured.  Barron  v.  Brummer  (1885)  100  1ST.  Y.  372,  3  N.  E. 
474.  It  is  urged  that  in  the  absence  of  fraud  premiums  paid  on  such 
a  policy  cannot  be  attached  by  the  insured's  creditors  though  the 
insured  was  insolvent  when  he  paid  the  premiums.  Hume  v.  Bank 
(1888)  128  U.  S.  195,  9  Sup.  Ct.  41.  Admitting  that  as  a  matter  of 
public  policy  provision  for  the  future  maintenance  of  a  wife  should 
be  encouraged,  yet,  as  a  matter  of  legal  principle,  this  doctrine  seems 
too  broad.  Clearly,  there  being  no  fraud,  the  premiums  paid  before 
insolvency  are  immune.  Moreover  if  the  beneficiary  were  a  creditor 
to  the  extent  of  the  premiums  paid,  such  payments  would  be  support- 
able as  valid  preferences  even  though  made  after  insolvency.  Mfg.  Co. 
v.  Piatt  (1899)  13  Colo.  App.  15,  56  Pac.  209.  But  when  the  insured 
is  not  indebted  to  the  beneficiary,  premiums  paid  after  insolvency  seem 
to  be  purely  gifts,  and  to  render  them  unavailable  to  the  insured's 
creditors  is  to  create  an  exemption  by  judicial  legislation.  On  the 
other  hand,  a  court  which  subjects  the  entire  proceeds  of  the  policy  to 
attachment,  on  the  ground  that  the  procuring  of  such  insurance  is  a 
voluntary  gift  or  conveyance,  void  as  against  creditors,  Fearn  v.  Ward 
(1886)  80  Ala.  555,  2  So.  114;  see  Transportation  Co.  v.  Borland  (1895) 
53  N.  J.  Eq.  282,  31  Atl.  272,  is  unsound,  for  the  creditors  have  no 
right  to  the  premiums  paid  before  insolvency  and  have  been  defrauded 
only  in  the  amount  of  the  payments  made  after  insolvency.  The  con- 
clusion reached  in  the  instant  case  is  in  accord  with  the  New  York 
doctrine.     See  17  Columbia  Law  Rev.  166. 


Insurance  Against  Liability — Showing  Liability  in  Recovering  for 
Settlement  After  Refusal  to  Defend. — Waiver. — The  defendant 
insured  the  plaintiff  against  loss  from  liability  for  certain  accidents, 
and  also  agreed  to  defend  or  settle  any  such  accident  suit  even  if 
groundless.  Upon  defendant's  refusal  to  defend  an  accident  suit 
against  him,  the  plaintiff,  before  trial,  settled  and  sues  the  defendant 
for  its  breach  in  not  defending.  Held,  since  the  settlement  money  was 
within  the  probable  cost  of  defense,  plaintiff  could  recover  it,  as  well 
as  attorney's  fees,  without  showing  actual  liability.  Lawrence  v.  Mass. 
Bonding  etc.  Co.  (Sup.  Ct.  App.  Term,  1916)  160  N.  Y.  Supp.  883. 
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In  general  policies  undertaking  to  indemnify  against  legal  liability 
are  operative  only  in  case  the  assured  has  been  under  an  actual  liability. 
Nesson  v.  U.  S.  Casualty  Co.  (1909)  201  Mass.  71,  87  N.  E.  191.  If 
the  assured  settles  out  of  court  and  sues  the  insurer  for  the  expense 
involved,  one  view  is  that  the  assured's  complaint  must  show  his  legal 
liability  in  the  suit  compromised;  White  v.  Md.  Casualty  Co.  (1910) 
139  App.  Div.  179,  123  N.  Y.  Supp.  840;  while  the  other  is  that  the 
assured  can  recover  unless  the  insurer  shows  lack  of  actual  liability. 
Butler  Bros.  v.  American  Fidelity  Co.  (1913)  120  Minn.  157,  139 
X.  W.  355.  While  it  is  generally  agreed  that  if  the  insurer  refuses  to 
defend  suits  as  provided  in  the  policy,  it  waives  its  protection  from 
liability  except  for  loss  in  satisfaction  of  judgment,  St.  Louis  Beef  Co. 
v.  Md.  Casualty  Co.  (1906)  201  U.  S.  173.  26  Sup.  Ct.  400  ;  Mayor, 
Lane  &  Co.  v.  Commercial  Ins.  Co.  (1915)  169  App.  Div.  772,  155 
N.  Y.  Supp.  75;  Butler  Bros.  v.  American  Fidelity  Co.,  supra,  yet  such 
a  waiver  was  held  not  to  relieve  the  assured  of  the  burden  and  risk  of 
showing  his  liability  in  a  jurisdiction  placing  them  upon  him.  Mayor, 
Lane  &  Co.  v.  Commercial  Ins.  Co.,  supra.  However,  if  the  claim  of 
the  insured  were  within  the  policy,  it  would  seem  that  if  he  showed 
that  the  action  of  a  reasonable  man.  under  the  circumstances,  would 
be  to  settle  for  the  amount  he  did,  the  insurer  could  not  deny  that, 
had  it  fulfilled  its  obligation,  it  would  have  acted  in  the  same  manner. 
Hence  in  the  principal  case,  the  insured  should  recover  as  damages  the 
cost  of  so  acting,  regardless  of  the  probable  cost  of  defense. 

Judgment — Consent  Judgment — Opening  or  Modifying. — The  com- 
plainant moves  to  set  aside  a  consent  judgment  against  him  as  adminis- 
trator which  failed  to  provide  for  the  security  of  the  remainderman. 
Held,  as  complainant  failed  to  overcome  the  presumption  that  his 
attorney  had  authority  to  consent  to  judgment  and  there  was  no  alle- 
gation of  fraud  nor  of  mistake  other  than  an  error  of  law,  the  motion 
must  be  denied.    Gardner  v.  May  (N.  C.  1916)  89  S.  E.  955. 

A  consent  judgment  has  the  same  force  as  other  judgments  and 
carries  with  it  the  same  presumptions  of  regularity.  Casler  v.  Cltase 
(1901)  160  Mo.  418,  60  S.  W.  1040;  State  Bank  v.  Barnett  (1909)  151 
111.  App.  79.  Such  a  judgment  can  never  be  modified  except  by  the 
consent  of  the  parties,  for  otherwise  it  would  cease  to  be  the  judgment 
agreed  upon.  Bank  of  Glade  Spring  v.  McEwen  (1912)  160  N.  C.  414, 
76  S.  E.  222.  It  may  be  set  aside  as  a  whole,  but  the  circumstances 
under  which  this  will  be  done  are  not  very  clearly  defined,  see  Rogers  v. 
U.  S.  etc.  Ins.  Co.  (1914)  127  Minn.  435,  149  N.  W.  671,  the  relief 
being  mainly  a  matter  for  the  discretion  of  the  court.  State  Bank-  v. 
Barnett,  supra.  It  seems  that  a  court  seldom  interferes  except  on  the 
ground  of  fraud  or  accident,  Moody  v.  Wike  (1915)  170  N.  C.  541,  87 
S.  E.  350;  cf.  Harris  v.  Musgrave  (1888)  72  Tex.  18,  9  S.  W.  90,  or 
such  a  mistake  as  would  cause  grave  injustice  or  prevent  the  judgment 
from  representing  the  actual  consent  of  the  parties,  Prince's  Adtn'r.  v. 
Mr/,emore  (1908)  108  Va.  269,  61  S.  E.  802;  WeUman  v.  Bethea  (4 
C.  C.  A.  1915)  228  Fed.  882,  or  because  of  a  pure  mistake  of  law.  See 
Wellman  v.  Bethea,  supra.  Nor  will  the  judgment  be  vacated  unless 
the  complainant  has  a  valid  defense,  State  Bank  of  ('Union  v.  Barnett, 
supra,  and  was  without  fault  in  failing  to  set  it  up  in  the  previous  suit. 
Slappey  v.  Hodge  Bros.  (1893)  99  Ala.  300,  13  So.  866.  While  the 
modern  tendency  is  to  grant  relief  where  a  complainant's  attorney  has 
consented  to  judgment  without  authority,  Williams  v.  Alexander  (1909) 
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90  Ark.  591,  119  S.  W.  1130,  the  lack  of  authority  must  be  clearly 
proved,  for  the  attorney  is  presumed  to  have  been  duly  authorized. 
Teter  v.  Irwin  (1911)  69  W.  Va.  200,  71  S.  E.  115;  see  Arnold  v.  Nye 
(1871)  23  Mich.  286.  In  refusing  relief  the  principal  case  illustrates 
the  tendency  of  upper  courts  to  abide  by  the  decision  of  the  trial  court, 
unless  there  has  been  a  clear  abuse  of  discretion.  Lundon  v.  Waddick 
(1896)  98  Iowa  478,  67  N.  W.  388. 

Judgment — Equitable  Belief  to  Prevent  Double  Kecovery. — The 
plaintiff  gave  the  defendant  a  warranty  deed  to  land  owned  by  a  third 
party.  The  defendant  after  occupying  the  land  for  a  number  of  years 
learned  of  the  fraud  and  sued  for  breach  of  warranty.  After  a  judg- 
ment in  her  favor  but  before  execution,  the  Statute  of  Limitations  ran 
giving  her  full  title  by  adverse  possession.  The  plaintiff  seeks  to 
enjoin  execution  of  the  judgment.  Held,  the  injunction  would  issue. 
Mather  v.  Stokly  (1.  C.  O.  A.  1916)  236  Fed.  124. 

A  bill  in  equity  seeking  to  enjoin  the  execution  of  the  judgment  will 
always  be  examined  with  jealous  scrutiny,  Telford  v.  Brinkerhoff  (1896) 
163  111.  439,  443,  45  N.  E.  156,  and  the  injunction  will  not  issue  simply 
because  of  irregularity  in  the  entry  of  the  judgment.  Brady  v.  Atlantic 
City  (1895)  53  N.  J.  Eq.  440,  447,  32  Atl.  271,  but  only  if  the  petitioner 
can  show  merits.  Stout  v.  Slocum  (1893)  52  N.  J.  Eq.  88,  28  Atl.  7; 
Kossakowski  v.  Shuman  (1912)  172  111.  App.  436.  The  general  rule, 
laid  down  by  Chief  Justice  Marshall,  seems  to  be  that  any  fact  which 
clearly  proves  it  against  conscience  to  execute  a  judgment,  and  of 
which  the  injured  party  could  not  avail  himself  in  a  court  of  law,  or 
of  which  he  could  have  availed  himself  at  law  but  was  prevented  by 
fraud  or  accident,  unmixed  with  any  fault  or  negligence  in  himself, 
will  justify  application  to  a  court  of  chancery.  Marine  Ins.  Co.  v. 
Hodgson  (1813)  7  Cranch  332,  336;  National  Surety  Co.  v.  State  Bank 
of  Humboldt  (8  C.  C.  A.  1903)  120  Fed.  593,  598;  New  York  &  Harlem 
R.  R.  v.  Haws  (1874)  56  N.  Y.  175.  In  the  principal  case  as  it  is 
against  conscience  that  the  defendant  should  have  full  title  to  the 
land  and  also  its  full  value  as  damages  for  the  breach  of  warranty, 
and,  while  the  rule  is  usually  applied  to  defenses  in  existence  at  the 
time  of  the  suit  at  law,  Herbert  v.  Herbert  (1890)  47  N.  J.  Eq.  11,  15, 
20  Atl.  290;  N.  C.  Mutual  Prov.  Ass'n.  v.  Edwards  (1915)  168  N.  C. 
378,  84  S.  E.  359,  as  the  plaintiff  has  a  valid  defense,  through  no  negli- 
gence of  his  unavailable  before  judgment  at  law,  it  would  seem  that 
the  court,  in  dealing  with  these  unusual  facts,  properly  allowed  the 
injunction. 

Lease — Holding  Over — Statute  of  Frauds — Effect  of  Oral  Agree- 
ment on  New  Tenancy. — A  tenant  under  a  written  lease  for  a  year 
held  over  after  making  an  oral  agreement  for  a  monthly  tenancy. 
After  one  month  he  quit  the  premises  and  the  landlord  sued  for  the 
rent  for  the  balance  of  the  year.  Held,  the  oral  agreement  was  within 
the  Statute  of  Frauds  and  the  landlord  can  hold  the  defendant  for 
the  year's  rent.     Walker  v.  Bumiller  (1916)  37  Ohio  C.  C.  366. 

Where  a  tenant  for  a  year  holds  over  and  is  recognized  by  his 
landlord  there  is  a  presumption  that  he  holds  for  another  year  subject 
to  all  the  consistent  covenants  of  the  old  lease.  Hyatt  v.  Griffiths 
(1851)  17  Q.  B.  505;  Adams  v.  City  of  Cohoes  (1891)  127  N.  Y.  175, 
28  N.  E.  25;  Baltimore  &  0.  R.  R.  v.  West  (1897)  57  Oh.  St.  161,  49 
N.  E.  344.     This  presumption  may  be  rebutted  by  proving  a  contrary 
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intention  of  the  parties.  Mayor  etc.  v.  Tyler  (1845)  8  Q.  B.  95;  William- 
son v.  Paxton  (1868)  59  Va.  475,  even  though  no  new  terms  were 
agreed  upon.  Wedd  v.  Porter  [1916]  2  K.  B.  91.  An  oral  lease  within 
the  Statute  of  Frauds  may  be  evidence  of  the  rent  of  the  new  term, 
Hitt  v.  Greeser  (1897)  71  Mo.  App.  206,  and  may  prove  any  condition 
not  inconsistent  with  the  implied  tenancv.  Reeder  v.  Sayre  (1877) 
70  X.  Y.  180;  Berrey  v.  Lindley  (1841)  3  M.  &  G.  498,  42  Com.  Law  R. 
263.  In  the  principal  case  it  was  held  that  to  have  admitted  the  oral 
lease  would  have  amounted  to  abolishing  the  Statute  of  Frauds.  In 
opposition  to  this  view,  it  has  been  argued  that  by  the  parol  agreement 
the  landlord  should  be  estopped  to  claim  a  full  year's  rent.  Jones, 
Landlord  &  Tenant  §  210;  Leggett  v.  Louisiana  etc.  Co.  (1908)  134 
Mo.  App.  175,  114  S.  W.  92.  The  better  view  would  seem  to  be  that 
the  principal  case  is  right  in  holding  the  oral  lease  to  be  within  the 
Statute  of  Frauds,  but  that  the  agreement  should  nevertheless  have 
been  admitted  as  evidence  both  to  rebut  the  presumption  of  yearly 
tenancy  and  to  determine  the  conditions  of  the  actual  tenancy. 
Johnson  v.  Foreman  (1891)  40  111.  App.  456;  Montgomery  v.  Willis 
(1895)  45  Neb.  434,  63  N.  W.  794;  Crommelin  v.  Thies  &  Co.  (1858) 
31  Ala.  412. 

Libel — Publication — Communication  to  Unauthorized  Third  Party 
Other  Than  Addressee. — One  Pollard  persuaded  his  son  to  write  the 
defendant  for  information  about  the  plaintiff.  The  defendant's 
answer,  defaming  the  plaintiff,  and  addressed  to  the  son  at  his  home, 
was  opened  by  the  father  without  authority  and  never  shown  to  the 
son.  The  plaintiff,  on  ascertaining  the  facts,  brought  suit.  Hdd, 
there  was  no  publication.     Powell  v.  Gelston   [1916]  2  K.  B.  615. 

The  disseminator  of  a  libelous  statement  is  held  to  have  published 
such  libel  so  as  to  make  himself  accountable  in  a  civil  suit,  if  his  act  or 
default  was  the  proximate  cause  of  the  communication  of  the  defama- 
tion. Odgers,  Libel  &  Slander  (5th  ed.)  163.  Thus  mere  negligence 
may  cause  an  actionable  publication,  Shepheard  v.  Whitaker  (1875) 
10  C.  P.  502;  Fox  v.  Broderich  (1864)  14  Ir.  C.  L.  453;  Vizetelly  v. 
Library  [1900]  2  Q.  B.  170,  though  an  inadvertent  communication 
without  negligence  or  intention  to  publish  will  not  do  so.  Emmens  v. 
Pottle  (1885)  16  Q.  B.  D.  354.  Consequently,  a  communication  occur- 
ring by  the  unauthorized  act  of  a  third  party  such  as  a  thief,  Bee 
Pullman  v.  77i7Z  [1891]  1  Q.  B.  524;  Weir  v.  Hoss  (1844)  6  Ala.  881, 
or  an  over  curious  butler,  Iluth  v.  Iluth  [1915]  3  K.  B.  32,  has  been 
held  not  to  render  the  defamer  liable,  though  this  rule,  applied  in  the 
past  only  to  cases  where  the  letter  was  intended  for  the  person  libeled, 
seems  never  to  have  been  tested  where  without  the  unauthorized  net 
there  would  have  been  a  publication.  It  has,  however,  been  applied  in 
favor  of  the  defendant  where  there  have  l>een  unauthorized  repetitions 
of  a  libel,  Burdick,  Torts  (3rd  ed.)  §  350;  16  Columbia  Law  Rev.  505, 
seemingly  an  analagous  situation  since  here  also  the  natural  and 
probable  consequence  of  defendant's  oonduct  would  be  to  harm  the 
plaintiff  but  the  specific  injury  done  is  due  to  the  intervening  act  of 
a  third  person.  Consequently,  as  the  law  now  stands,  the  decision  in 
the  principal  case  seems  correct.  But  see  Calkm  v.  Qaylord  I  Pa.  1884) 
3  Watts  321;  McLaughlin  v.  8chneUbaeher  (1805)  65  111.  App-  60.  It 
would,  however,  be  much  better  policy  to  abolish  the  rule  of  proximate 
cause  in  these  cases  and  to  compel  a  defamer  regardless  of  the  cir- 
cumstances of  the  publication  to  circulate  libelous  statements  only  at 
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his  peril.  The  injury  to  the  plaintiff  is  the  important  fact.  No  ques- 
tion of  privilege  is  presented  here  because  the  letter  was  found  to  have 
been  written  maliciously. 

Sales — Purchase  Price  Payable  in  Specific  Goods — Effect  of  Non- 
Delivery  by  Vendee. — The  defendant  contracted  to  pay  the  purchase 
price  of  goods  bought  of  the  vendor  in  kind,  apparently  deliverable  at 
the  vendor's  factory,  no  time  being  fixed  for  performance.  Held,  he 
must  deliver  the  goods  in  a  reasonable  time,  without  demand,  and  upon 
his  failure  to  do  so  the  vendor's  right  of  action  for  money  becomes 
absolute.    Nelson  &  Wallace  v.  Gibson  (Vt.  1916)  98  Atl.  1006. 

Where  the  time  for  performance  of  a  contract  to  deliver  specific 
goods  is  fixed,  no  demand  on  the  part  of  the  obligee  is  necessary  to 
convert  his  right  into  a  money  claim,  Stearns  v.  Haven  (1844)  16  Vt. 
87;  see  Frazee  v.  McChord  (1848)  1  Ind.  224,  even  if  the  place  of  per- 
formance is  left  undetermined  by  the  contract.  Boody  v.  Rutland  etc. 
R.  R.  (1853)  24  Vt.  660.  In  such  case,  the  place  of  delivery  is  pre- 
sumed to  be  the  residence  or  shop  of  the  obligor.  Campbell  v.  Clark 
(Super.  Ct.  Dist.  Ark.  1828)  4  Fed.  Cas.  No.  2355a.  On  the  other 
hand,  it  seems  to  be  almost  universally  law  that  if  no  time  is  fixed,  the 
obligor  is  not  in  default,  and  hence  the  obligee's  right  to  money  does 
not  become  absolute,  without  demand.  Lobdell  v.  Hopkins  (N.  Y. 
1826)  5  Cow.  516;  Bradley  v.  Farrington  (1842)  4  Ark.  *532;  Hotch- 
Jciss  v.  Newton  (1852)  10  Ga.  560;  see  Frazee  v.  McChord,  supra.  In 
any  case,  however,  if  the  obligor  refuse  to  perform  his  contract,  see 
Ritchie  v.  Huntington  (1871)  7  Kan.  249,  or  puts  it  out  of  his  power 
to  perform,  Laybourn  v.  Seymour  (1893)  53  Minn.  105,  54  N.  W.  941, 
no  demand  will  be  required,  for  the  law  will  not  compel  the  doing  of  a 
useless  thing.  Since  the  parties  may  be  said  to  have  contemplated 
performance  within  a  reasonable  time  in  the  absence  of  express  stipu- 
lation, cf.  Uniform  Sales  Act  §  43  (2),  Pers.  Prop.  Law  (B.  C.  &  G. 
Consol.  Laws,  1913  Supp.  c  41)  §  124,  (2);  Williston  Sales 
§  451,  the  generally  accepted  criterion  of  the  courts  as  to  the 
necessity  of  demand  seems  unsatisfactory,  and  the  principal  case,  though 
against  the  overwhelming  weight  of  authority,  is,  on  principle,  correct. 

Statutory  Liens — Waiver  by  Accepting  Notes. — The  intervenor, 
having  a  materialman's  lien  on  a  vessel,  took  from  the  owner  nego- 
tiable promissory  notes  payable  after  the  expiration  of  the  statutory 
period  for  the  enforcement  of  the  lien.  The  transaction  was  not 
intended  as  a  waiver  of  the  lien,  but  to  enable  the  creditor  to  raise 
funds  on  the  notes  until  payment  of  the  claim  could  be  arranged.  The 
lienor,  finding  that  he  could  not  use  the  notes,  returned  them  to  the 
shipowner.  Held,  the  taking  of  the  notes  did  not  amount  to  a  waiver 
of  the  lien.    The  Gurnet  (D.  C.,  D.  Me.,  1916)  235  Fed.  595. 

By  the  great  weight  of  authority  a  statutory  lien  is  not  waived  by 
the  acceptance  of  promissory  notes  of  the  debtor.  The  Crescent  (D.  C. 
1898)  88  Fed.  298;  Delaney  Forge  &  Iron  Co.  v.  The  Winnebago 
(1905)  142  Mich.  84;  105  N.  W.  527.  But  in  a  few  jurisdictions  the 
taking  of  such  notes  is  presumed  to  be  in  payment  of  the  debt,  and 
seemingly  in  discharge  of  the  lien,  unless  a  contrary  intent  appears. 
Mehan  v.  Thompson  (1880)  71  Me.  492;  Quimby  v.  Durgin  (1888) 
148  Mass.  104,  19  N.  E.  14;  see  Carter  v.  The  Byzantium  (C.  0.  1858) 
5  Fed.  Cas.  No.  2473.  Where  the  notes  are  not  payable  until  after 
the  period  set  by  statute  for  the  enforcement  of  the  lien,  their  accept- 
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ance  operates  as  an  extension  of  the  time  for  payment  which  is  incon- 
sistent with  the  enforcement  of  the  lien.  Westinghouse  Air  Brake  Co. 
v.  Kan.  etc.  Ry.  (8  C.  C.  A.  1905)  137  Fed.  26.  This  rule,  however, 
while  applicable  to  the  facts  of  that  particular  case,  would  seem  too 
broad  unless  qualified  to  exclude  cases  where,  as  in  the  instant  case, 
the  notes  were  not  intended  to  satisfy  the  debt  or  to  suspend  the  lien, 
McLean  v.  Wiley  (1900)  176  Mass.  233,  57  N.  E.  347,  and  the  acceptance 
was  conditional  upon  their  being  discounted.  See  Mehan  v.  Thomp- 
son, supra. 

Stocks — Situs — Service  by  Publication. — The  complainants  were 
stockholders  in  both  a  domestic  and  a  foreign  corporation.  The  domes- 
tic corporation  held  stock  in  the  foreign  corporation,  and  the  foreign 
in  the  domestic.  This  latter  stock,  held  in  the  domestic  corporation, 
had  been  conveyed  by  the  foreign  corporation  to  the  testator  of  the 
individual  defendant;  and  complainants,  alleging  the  transfer  to  have 
been  fraudulent,  filed  a  bill  in  equity  to  compel  restitution  to  the  foreign 
corporation  of  the  stock  of  the  domestic  corporation.  The  court  held 
that  an  order  directing  service  on  the  individual  defendant  by  publi- 
cation was  properly  granted,  under  §  438,  subd.  5,  of  the  Code  of  Civil 
Procedure,  as  the  stock  in  the  domestic  corporation  was  a  res  within 
the  state  which  could  be  dealt  with  in  this  action.  Holmes  v.  Camp 
(1916)  56  N.  Y.  L.  J.  1033.    See  Notes,  p.  151. 

Suretyship — Distinguished  From  Guaranty — Termination  of  Lia- 
bility of  Surety  by  Giving  Notice. — The  defendant  was  surety  on  a 
bond  for  the  faithful  performance  by  the  principal  of  his  duties  to  the 
plaintiff  in  making  and  reporting  collections.  Held,  the  defendant's 
liability  terminated  a  reasonable  time  after  giving  notice  to  the  plain- 
tiff.   Ricketson  v.  Lizotte  et  ux.  (Vt.  1916)  98  Atl.  801. 

The  undertaking  of  a  surety  is  original  and  primary,  while  that 
of  a  guarantor  is  collateral  and  secondary.  Northern  State  Bank  v. 
Bellamy  (1910)  19  N.  D.  509,  125  N.  W.  888;  Conduitt  v.  Ryan  (1891) 
3  Ind.  App.  1,  29  N.  E.  160;  1  Brandt,  Suretyship  &  Guaranty  (3rd 
ed.)  §  2;  Pingrey,  Suretyship  &  Guaranty  (2nd  ed.)  §  4.  The  surety 
promises  to  pay  if  the  principal  does  not;  the  guarantor,  if  he  cannot. 
Mcintosh-Huntington  Co.  v.  Reed  (C.  C.  1898)  89  Fed.  464.  Because 
of  this  distinction  notice  of  the  default  of  the  principal,  Young  v. 
Merle  etc.  Co.  (Ind.  1915)  110  N.  E.  669,  and  of  the  acceptance  of  the 
contract,  when  the  offer  proceeds  from  the  guarantor  and  is  founded  on 
no  independent  consideration,  Davis  Sewing  Machine  Co.  v.  Richards 
(1885)  115  U.  S.  524,  6  Sup.  Ct.  173,  must  be  given  to  the  guarantors, 
but  in  no  case  is  the  surety  entitled  to  either.  Town  of  Sullivan  v. 
Cluggage  (1898)  21  Ind.  App.  667,  52  N.  E.  110;  Hall  v.  Weaver 
(C.  C.  1888)  34  Fed.  104.  A  surety  is  liable  at  once  if  the  principal 
debtor  does  not  pay,  see  Hartley  Silk  Mfg.  Co.  v.  Berg  (1911)  48  Pa. 
Super.  Ct.  419,  but  to  hold  the  guarantor,  the  guaranty'  musl  show 
that  he  has  used  due  diligence  to  collect  the  debt  from  the  principal. 
Piedmont  etc.  Co.  v.  Morris  (IS'.hi)  86  Va.  941,  11  8.  E.  883.  A  con- 
tinuing guaranty,  even  though  under  seal,  is  but  an  offer  and  may  be 
revoked  as  to  future  transactions  at  any  time.  Jordan  v.  Dobbins 
(1877)  122  Mass.  168.  Although,  In  general,  a  surety  cannot  release 
himself  from  liability  merelv  by  giving  notioe  to  the  obligee,  Crane  v. 
Newall  (1824)  19  Mass.  612;  Ripley  Hid,,.  Co.  v.  Coors  (1906)  37  Colo. 
78,  84  Pac.  817,  by  the  weight  of  authority  the   rule   is  otherwise  in 
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cases  of  continuing  suretyship.  Emery  v.  Baltz  (1884)  94  N.  Y.  408; 
Jendevine  v.  Rose  (1877)  36  Mich.  54;  contra,  Saint  v.  Wheeler  etc. 
Mfg.  Co.  (1892)  95  Ala.  362,  10  So.  539.  Since  the  defendant's  obliga- 
tion in  the  principal  case  was  in  the  nature  of  continuing  suretyship 
the  decision  of  the  court  seems  correct. 

Taxation — Corporation  Excise  Tax  Law  of  1909 — "Net  Income". — 
In  1905,  the  defendant  corporation  conveyed  mining  lands  to  another 
corporation,  taking  stock  in  payment.  This  stock  was  entered  and 
carried  on  the  books  at  a  valuation  of  $1  per  share,  though  its  true 
value  was  much  greater.  The  defendant  held  the  stock  until  1911, 
during  which  time  it  was  constantly  increasing  in  value,  but  no  return 
of  the  increased  value  had  been  made.  In  that  year  112,490  shares 
were  sold  for  $6,749,400.  The  government  claimed  that  the  proceeds 
of  the  sale  less  the  book-entry  value  were  a  part  of  the  taxable  income 
for  1911.  Held,  for  the  defendant.  Neither  the  proceeds  of  such 
sale,  nor  an  increase  in  the  book  value  of  assets  of  a  corporation,  are 
a  part  of  gross  income  received  during  the  year;  the  proceeds  of  the 
sale  are  merely  capital  in  a  changed  form.  United  States  v.  Guggen- 
heim Exploration  Co.  (D.  C,  S.  D.  N.  Y.,  1917),  56  N.  Y.  L.  J.  1367. 
The  capital  stock  of  a  corporation  organized  in  1903,  for  the  purpose 
of  cutting  timber  and  manufacturing  it  into  lumber,  consisted  chiefly 
of  timber  lands  entered  on  the  books  at  their  purchase  price,  $20  per 
acre.  By  December  31st,  1908,  the  value  of  the  land  had  increased 
to  $40  per  acre,  but  no  entry  of  this  increase  had  been  made  in  the 
books  of  the  corporation.  In  making  its  return  for  the  year  1909,  under 
the  Corporation  Excise  Tax  Law  of  1909  which  taxed  net  income,  the 
corporation  in  good  faith  fixed  the  true  value  of  its  timber  land  at  $40 
per  acre,  and  deducted  this  sum  from  gross  income  in  order  to  arrive 
at  net  income.  The  defendant,  the  Commissioner  of  Internal  Revenue, 
restored  $20  of  that  amount  on  the  ground  that  the  only  deduction 
authorized  was  the  $20  entered  and  carried  on  the  books  as  the  pur- 
chase price.  This  additional  tax  was  paid  under  protest  and  this  action 
brought  to  recover  it.  Held,  for  the  plaintiff,  since  the  appreciation 
accruing  before  January  1st,  1909,  the  date  when  the  statute  took  effect, 
is  not  taxable  income,  but  is  a  part  of  the  capital  assets  which  existed 
at  the  beginning  of  the  tax  year  1909.  Doyle  v.  Mitchell  Bros.  Co. 
(6  C.  C.  A.  1916)  235  Fed.  686.    See  Notes,  p.  149. 
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D.  H.  Van  Doren,  Editor-in-Charge. 

Mediation  and  Arbitration  Statutes. — More  than  a  century  ago 
it  was  perceived  in  Europe  that  many  questions  between  employer  and 
employee  were  frequently  arising  which  could  best  be  settled  out  of 
the  civil  law  courts;  and  a  court1  was  formed  in  France  in  1806  having 
jurisdiction  of  all  matters  relating  to  employment  between  employer 
and  employee.  From  this  tribunal  the  large  and  intricate  system  of 
the  Industrial  Courts  has  developed.2  It  is  interesting  to  note,  how- 
ever, that  some  of  the  Industrial  Courts  do  not  have  jurisdiction  over 
collective  disputes,  but  confine  themselves  to  individual  controversies.3 
Great  Britain  and  the  United  States  have  been  more  interested  in  the 
settlement  of  collective  disputes,  and  have  allowed  the  common  law- 
courts  to  deal  with  individual  cases.  The  earliest  attempt  in  England 
to  provide  a  peaceful  mode  for  the  settlement  of  industrial  disputes 
was  the  passage  of  a  law  in  1867  allowing  the  formation  of  an  indus- 
trial court  for  purposes  of  conciliation.4  Pennsylvania  enacted  a 
similar  statute  in  1883,5  but  it  was  a  total  failure  and  was  repealed  in 
1893. 8  Canada,  Australia  and  New  Zealand  have  been  the  leaders  in 
providing  legislation  for  the  peaceful  settlement  of  disputes  between 
employer  and  employee,7  seeking  new  ways  and  means  to  enforce  arbi- 
tration and  avert  strikes  and  lockouts,  while  England  and  the  United 
States  (until  recently)  have  been  content  simply  to  provide  cumber- 
some machinery  which  has  been  seldom  used,  and  then  found  pitiably 
wanting  in  important  crises. 

These  statutes  as  they  exist  today  seem  to  fall  naturally  into  five 
classes.  The  first  class  are  those  statutes  which  are  simply  "permissive" 
and  provide  for  the  appointment  of  a  board  of  mediation  or  arbitration 
by  the  governor  or  some  other  agency,  on  the  request  of  the  parties  for 

'Conseil  de  prud'hommes. 

2For  history  of  these  courts,  see  U.  S.  Bureau  of  Labor  Bulletin,  1912, 
Vol.  24,  p.  273. 

3In  Germany  and  Geneva  jurisdiction  over  collective  disputes  is  an 
important  function  of  the  Industrial  Courts,  but  in  France  and  Basle  and 
Zurich  their  jurisdiction  is  confined  to  individual  controversies.  How- 
ever, Russia,  Roumania,  Holland,  Belgium  and  Italy  absolutely  prohibit 
strikes  in  public  utility  services.  In  Spain,  Portugal  and  the  Ottoman 
Empire  such  employees  are  prohihited  from  striking  unless  certain  con- 
ditions have  been  previously  complied  with.  In  Germany  and  Austria 
strikes  by  railroad  or  postal  service  employees  are  made  impossible  by 
the  assumption  that  membership  in  a  militant  trade  union  is  incom- 
patible with  loyalty  and  with  the  safety  of  the  state. 

4The  Councils  of  Conciliation  Act,  30  &  31   Vict.  c.   105. 

"1   Purdon's  Dig.  p.  357,  §§  67-80. 

•1  Purdon's  Dig.  p.  361,  §§  81-90. 

'Canada:  Conciliation  Act  of  1900  and  Railway  Disputes  Act  of  1903 
consolidated  into  Conciliation  and  Labour  Act,  Rev.   Stat.  Can.   1906,  Vol. 

II.  c.  96,  p.  1743,  and  superseded  by  Industrial  Disputes  Investigation  Act 
1907,  ("The  "Lemieux  Act")  6-7  Ed.  VII  c.  20;  Stat.  Can.  1907,  p.  235, 
which  act  was  adopted  by  the  Transvaal   in   19(17,   Stat.   L.  Transvaal.   Vol. 

III,  p.  2377.  Stat.  New  South  Wales  1912.  No.  17  (with  severe  penalties  for 
strikes).     Consol.   Stat.   New  Zealand    1908,   No.  82,   p.  762. 
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arbitration.8  When  there  is  no  demand  by  the  parties  for  arbitration, 
the  machinery  lies  inactive,  and  strikes  and  lockouts  continue  at  will. 
Even  when  the  board  has  been  requested  to  act,  there  is  no  way  to 
enforce  the  award  so  that  it  becomes  effective  for  any  length  of  time. 
The  second  class  contains  those  statutes  in  which  a  positive  duty  is 
placed  on  a  state  official  or  commission  to  attempt  conciliation,  or 
failing  in  that,  to  persuade  the  parties  to  arbitrate  if  possible,  and  is 
superior  to  the  first  class  only  in  that  the  machinery  for  arbitration  is 
presented  to  the  disputants,  with  no  power,  however,  to  enforce  accept- 
ance.9 The  next  division  shows  a  real  step  forward  in  giving  the  board 
of  arbitration  power  to  make  a  complete  investigation  into  the  dispute, 
and  to  publish  a  report  of  their  findings,  even  when  conciliation  has 
failed  and  the  parties  have  refused  arbitration.10  The  theory  is  that  the 
board's  findings,  presumably  based  on  a  fair  and  impartial  investiga- 
tion, will  bring  the  pressure  of  public  opinion  to  bear  on  an  unreason- 
able disputant  in  such  a  way  as  to  cause  him  to  yield.  However,  no 
matter  how  urgent  is  the  apparent  advantage  or  necessity  of  accepting 
the  findings,  acceptance  cannot  be  legally  compelled.  The  fourth  class 
makes  any  strike  or  lockout  preceding  arbitration  illegal,  and  imposes 
penalties  for  a  breach.11  Once  arbitration  has  been  had,  however,  the 
award  cannot  be  enforced,  and  after  it  has  been  filed  and  published  the 
parties  may  proceed  in  any  way  they  see  fit.  The  last  class  absolutely 
prohibits  strikes  and  lockouts  at  any  time,  and  makes  the  award  final 
and  binding  on  the  parties.12 

An  examination  of  these  statutes  shows  that  the  machinery  pro- 
vided for  arbitration  and  mediation  purposes  is  practically  the  same  in 
all  cases.     A  special  office  is  created,  or  the  governor,  with  the  advice 

"Sess.  Laws  Alaska  1913,  c.  70,  p.  268;  Park's  Ann.  Code  Ga.  1914, 
Vol.  I,  §  2141  (j);  Supp.  Code  Iowa  Ann.  1913,  c.  8-B,  §  2477-n,  p.  958; 
Gen.  Stat.  Kan.  1909,  §  372,  p.  97;  Laws  Me.  1909,  c.  229,  p.  301;  Pub. 
Acts  Mich.  1915,  No.  230,  p.  387  (jurisdiction  limited  to  railroads,  mines 
and  public  utilities)  ;  Rev.  Code  Mont.  1907,  c.  II,  Art.  1,  §  1670,  p.  474; 
Vernon's   Sayles'   Tex.   Civ.   Stat.   1914.   Vol.   I,   Art.  71,  p.  83;    Laws   Vt. 

1912.  No.  190,  p.  243;  U.  S.  Stat.  L.  62,  1913-1915,  Vol.  XXXVIII,  P-  103. 
'Rev.  Code  Idaho  1908,  Vol.  I,  c.  25,  p.  647;  Laws  Ohio  1913,  §  871-22 

(8),  p.  102,  as  amended  by  Laws  Ohio  1915,  §  871-22  (8),  p.  510;  Pur- 
don's  Dig.  (Pa.)  Vol.  V,  p.  5296;  Laws  S.  C.  1916,  No.  545,  p.  935;  Con- 
sol.  Laws  N.  Y.  1909  (Wadhams)  Vol.  Ill,  §  140,  p.  2202;  Rev.  Stat.  Neb. 

1913,  c.  35,  §  3633,  p.  1038  (board  shall  mediate  at  governor's  order)  ; 
Rev.  Laws  Nev.  1912,  Vol.  I,  §  1929,  p.  555  (governor  himself  shall  medi- 
ate) ;  Gen.  Stat.  Conn.  1902,  §  4708,  p.  1125;  Comp.  Laws  Utah  1907, 
Title  47,  p.  568. 

10Sess.  Laws  Colo.  1915,  c.  180,  §  27,  p.  577;  111.  Stat.  Ann.  (J.  &  A.) 
Vol.  Ill,  §  5268,  p.  2856;  Laws  Ind.  1915,  c.  118,  p.  507;  Marrs'  Ann.  Rev 
Stat.  La.  Vol.  II,  §  4002,  p.  1411;  Laws  Md.  1916,  c.  406,  §  11,  p.  814;  Act: 
Mass.  1909,  c.  514,  p.  725,  as  amended  by  Acts  Mass.  1914,  c.  681,  p.  668 
Gen.  Stat.  Minn.  1913,  §  3940,  p.  8%;  Laws  N.  H.  1911,  c.  198,  §  3,  p.  547 
Ann.  Code  Wash.  1910,  c.  6,  §  6599,  p.  1157;  Comp.  Stat.  Wis.  1915,  c 
110-a,  §  2394  (8),  p.  1713;  Rev.  Code  Idaho  1908,  c.  25,  p.  647;  Laws  Me. 
1909,  c.  229,  p.  301  (governor  may  order  investigation  when  controversy 
affects  public  interests)  ;  Rev.  Stat.  Mo.  1909,  Vol.  II,  §  7802,  p.  2461 . 
Rev.  Code  Mont.  1907,  §  1670,  p.  474  (if  only  one  party  agrees  to  arbitrate 
the  hearing  and  award  is  public). 

"Sess.  Laws  Colo.  1915,  c.  180.  §  30;  Stat.  Canada  1907,  p.  235;  Stat. 
Law  Transvaal,  Vol.  Ill,  1907-1910,  No.  20,  §  1909,  p.  2377;  Stat.  New 
S.  W.   1912,  No.  17. 

"Consol.  Stat.  New  Zealand  1908,  No.  82,  p.  762. 
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and  consent  of  the  senate,  appoints  two  men,  who  receive  a  regular  salary 
and  hold  their  offices  for  a  specified  length  of  time.13  One  member 
must  be  an  accredited  representative  of  the  labor  interests,  and  the 
other  identified  with  the  interests  of  the  employer,  and  in  a  majority 
of  cases  they  must  not  be  of  the  same  political  party.14  After  their 
appointment  and  ratification  they  must  choose  a  third  member  of  the 
board  who  generally  acts  as  chairman.  Often  it  is  provided  that  the 
parties  to  a  controversy  may  each  appoint  another  member  to  sit  on 
the  board.  In  two  states  the  disputants  may  nominate  several  fit  per- 
sons skilled  in  the  business  over  which  the  controversy  exists,  from 
which  number  the  board  shall  appoint  one  from  each  side  to  act  as 
expert  assistants.  It  is  the  duty  of  these  experts  to  obtain  reports  on 
wages,  methods  and  grades  of  work  prevailing  in  similar  business  enter- 
prises in  the  state,  and  to  aid  the  board  with  advice  and  suggestions.18 
The  majority  of  the  states  do  not  limit  the  scope  of  the  board's  activi- 
ties to  certain  employments,  but  give  them  jurisdiction  in  all  con- 
troversies in  which  there  are  more  than  a  certain  number  of  employees 
concerned.10  The  Federal  Acts,  however,  have  been  confined  to  inter- 
state railroads,  and  the  Canadian  Act  to  a  limited  field.17  In  all  cases 
where  the  parties  consent  to  arbitration,  they  must  maintain  the  status 
quo  ante  pending  the  award,  and  must  promise  to  obey  it  for  a  limited 
period  thereafter,  unless  a  thirty  or  sixty  days'  notice  in  writing  is 
given  by  one  side  of  a  contrary  intention.  Often  the  award  is  filed  in 
the  district  court,  where  exceptions  may  be  taken,  and  the  court 
required  to  review  any  points  of  law  involved  in  the  award.18  The 
board  is  given  power  to  subpoena  witnesses,  administer  oaths,  and  in 
some  cases  punish  for  contempt.  Where  employees  are  required  to  sign 
a  petition  for  arbitration,  their  names  must  be  kept  secret.  Only  those 
who  sign  are  affected  by  the  award. 

How  is  an  award  to  be  enforced?10  The  Canadian  system,  adopted 
by  some  of  our  states,  of  bringing  an  informed  public  opinion  to  bear 

"Laws  Ohio,  supra,  §  1 ;  Sess.  Laws  Colo.,  supra,  §  1 ;  Gen.  Stat.  Conn., 
supra,  §  4708;  111.  Stat.  Ann.,  iupra,  §  5268;  Laws  Ind„  supra,  §  2;  Supp. 
Code  Iowa,  supra,  §  2477-n-l  (disputants  make  nominations);  Gen.  Stat. 
Kan.,  supra,  §  372  (district  court  appoints  board  on  petition  to  arbitrate); 
Marrs'  Ann.  Stat.  La.,  supra,  §  4002;  Gen.  Stat.  Minn.,  supra,  §  3940; 
Rev.  Stat.  Mo.,  supra,  §  7802;  Rev.  Code  Mont.,  supra.  §  1670;  Rev.  Stat. 
Neb,  supra,  §  3633;  Rev.  Laws  Nev.,  supra,  §  1929;  Laws  N.  H.,  supra, 
§  3;  Comp.  Laws  Utah,  supra,  §  1324;  Laws  Vt,  supra,  §  1. 

"Gen.  Stat.  Conn.,  supra,  §  4708;  Rev.  Code  Idaho,  supra,  §  1427;  Pub. 
Acts  Mich.,  supra,  §  4;  Vernon's  Sayles'  Tex.  Civ.  Stat,  supra.  Art.  71; 
Ann.  Code  Wash,  supra,  §  6599. 

"Acts  Mass,  supra,  §  14,  Rev.  Code.  Mont,  supra,  §  1674. 

"Usually  the  board  is  given  jurisdiction  if  twenty-five  or  more  em- 
ployees are  concerned,  in  some  instances  where  there  are  less. 

"Industrial  Disputes  Act,  supra,  includes  only  public  utilities  and  mining 
industries. 

"Rev.  Code  Idaho,  supra,  §  1435;  Sess.  Laws  Colo,  supra,  §  37:  111. 
Stat.  Ann,  supra,  §  5273;  Rev.  Laws  Nev,  supra,  §  1931;  Laws  Ohio, 
supra,  §  1871-38  (appeal  to  Supreme  Court  for  "'unreasonableness  or  un- 
lawfulness") ;  Vernon's  Sayles'  Tex.  Civ.  Stat,  supra,  Art.  81;  see  also 
Peachy  v.  Holmes  (1904)  7  West.  Australia  I..  K.  89  (review  of  award 
by  court;;  Ex  parte  Brennan  (1915)  15  State  Rep.  New  South  Wales 
173    (extent  of   Industrial   Arbitration   Court's  jurisdiction). 

r  NYw  South  Wales  Act  1912,  see  Collie  Coal  Co.  V.  Watts 
(1913)  15  West.  Australia  L.  R.  97  (jurisdiction  of  court  to  enforce 
award). 
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on  the  parties  has  not  been  entirely  successful;  the  burden  is  placed 
on  an  expert  and  tactful  administration  of  the  law,  and  the  results  have 
not  been  all  that  was  expected.20  The  New  Zealand  method  is  to  offer 
inducement  to  employers  and  labor  unions  to  enter  collective  agree- 
ments, after  which  standards  of  hours  and  wages  are  fixed  by  the 
interested  parties  instead  of  the  community.  Disagreements  may  then 
be  settled  by  industrial  arbitration  courts,  and  the  award  enforced,  as 
the  parties  have  agreed  to  waive  objections  to  possible  interference  with 
their  constitutional  rights.21  In  the  United  States,  the  constitutional 
difficulty  facing  legislators  is  a  grave  one,  and  whether  such  legislation 
would  be  upheld  by  the  courts  is  speculative.  The  right  to  labor  is  a 
commodity  and  a  property  right,22  and  any  legislation  that  aims  at 
making  an  award  by  a  court  of  arbitration  final  must  carefully  avoid 
infringing  the  "due  process"  and  "liberty  of  contract"  provisions,  and 
the  Thirteenth  Amendment.23  However,  constitutional  and  practical 
difficulties  have  been  encountered  in  legislating  comprehensively 
respecting  wages  and  hours  and  other  industrial  relations,  and  it  is 
possible  at  least  that  a  scheme  for  the  arbitration  of  labor  disputes  (of 
public  utilities,  anyway)  including  a  final  and  binding  award  might  be 
both  constitutional  and  effective.24  As  it  stands  now,  there  can  be 
little  doubt  that  the  few  successes  hitherto  obtained  in  arbitrating  such 
differences  have  been  due  more  to  the  skill,  tact,  and  known  integrity 
of  the  arbitrators  than  to  any  legal  or  formal  authority  granted  by 
legislation. 


The  Federal  Grain  Standards  Act. — Though  not  a  world-wide 
custom,  the  practice  of  buying  and  selling  grain  by  grades  is  thoroughly 
established  in  the  United  States.1     No  two  terminals,  however,  grade 

"In  Canada  in  1913  there  were  113  strikes  with  time  losses  of  1,287,678 
working  days.  In  England  in  1913,  with  over  300  conciliation  boards  in 
existence,  there  were  1,497  strikes  with  time  losses  of  nearly  12,000,000 
working  days.  36  Can.  Law  Times,  207;  see  also  Commonwealth  Arbitra- 
tion Reports  (published  annually)  containing  awards  made  and  confer- 
ences of  the  Court  of  Arbitration  of  Australia. 

"See  article  on  "Constitutional  Aspects  of  Compulsory  Arbitration  of 
Industrial  Disputes  on  Public  Utilities"  by  Mr.  T.  I.  Parkinson  in  The 
Academy  of  Political  Science,  New  Series,  No.  1,  March  1917. 

22Gray  v.  Building  Trades  Council  (1903)  91  Minn.  171,  97  N.  W.  663; 
Bogni  v.  Perotti  (Mass.  1916)  112  N.  E.  853;  see  16  Columbia  Law  Rev. 
683. 

*Adair  v.  United  States  (1907)  208  U.  S.  161,  28  Sup.  Ct.  277;  Bailey 
v.  Alabama  (1910)  219  U.  S.  219,  31  Sup.  Ct.  145;  Coppage  v.  Kansas 
(1914)  236  U.  S.  1,  35  Sup.  Ct.  240;  Ex  parte  Lennon  (1897)  166  U.  S. 
548,  17  Sup.  Ct.  658;  United  States  v.  Scott  (D.  C.  1906)  148  Fed.  431; 
Renaud  v.  State  Court  of  Mediation  (1900)  124  Mich.  648,  83  N.  W.  620; 
State  ex  rel.  Haughey  v.  Ryan  (1904)   180  Mo.  32,  79  S.  W.  429. 

MMr.  Parkinson  in  his  article,  supra,  has  pointed  out  certain  hitherto 
unquestioned  statutes  which  in  the  interest  of  the  public  welfare  restrict  the 
freedom  of  the  individual  to  cease  work.  See  Robertson  v.  Baldwin 
(1896)  165  U.  S.  273,  17  Sup.  Ct.  326;  Butler  v.  Perry  (1915)  240  U.  S.  328, 
36  Sup.  Ct.  258. 

1U.  S.  Dept.  of  Agriculture,  Yearbook,  1915,  pp.  296-297.  In  Argentina, 
wheat  is  not  graded,  but  is  sold  to  have  a  certain  specific  weight,  and 
premiums  on  or  discounts  from  the  standard  price  are  made,  according 
as  the  actual  weight  is  greater  or  less  than  that  specified. 
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the  same  species  of  grain  in  the  same  way,  and  in  some  35  markets, 
each  handling  more  than  5,000,000  bushels  annually,  about  600  dif- 
ferent grades  are  in  use.2  Boards  of  trade,  commercial  exchanges, 
and  state  inspection  departments  where  they  exist,  have  all  adopted 
their  own  standards;3  and  among  the  evils  springing  out  of  irresponsi- 
ble inspection  under  these  widely  divergent  systems  are  the  cheating 
of  farmers  by  unscrupulous  warehousemen  who  use  a  multiplicity  of 
grades  with  differing  prices  to  obscure  the  essentially  similar  milling 
value  of  several  varieties  of  the  same  grain,4  the  decline  in  the  selling- 
price  of  our  grain  abroad  due  to  our  unreliable  standards,5  and  the 
costly  confusion  in  commercial  circles  caused  by  the  difference  in  the 
units  of  measurement. 

The  state  inspection  laws,  which  are  in  force  in  eight  states,6  have 
only  made  confusion  worse  confounded.  All  have  left  in  the  hands 
of  a  warehouse  commission,  grain  grading  board,  or  similar  body,  the 
promulgating  of  "official  grades" ;  but  the  failure  of  this  scheme  to 
bring  about  uniformity  even  within  the  state  is  illustrated  by  the 
situation  at  the  great  grain  terminal  of  Kansas  City,  where  the  inspec- 
tion department  of  the  State  of  Missouri  and  that  of  the  Kansas  City 
board  of  trade  maintain  a  separate  existence,  each  grading  grain  in 
its  own  way  according  to  its  own  standards.7  In  another  state,  dis- 
satisfaction on  the  part  both  of  shippers  and  terminal  grain  dealers 
with  the  grades  established  under  the  state  inspection  act,  led  to  the 
legality  of  the  compulsory  application  of  the  latter  being  successfully 
contested.8  That  there  has  long  been  a  crying  need  for  standardiza- 
tion and  uniformity  is  nowhere  denied,  the  only  question  being  whether 
they  should  be  accompanied  by  Federal  supervision  and  inspection 
as  well.9 

The  attempts  of  Congress  to  solve  the  problems  of  the  grading  and 
inspection  of  grain  have  taken  the  form  in  the  present  session  of  what 

'Congressional  Record,  vol.  53,  part  11,  pp.  10505-10506  (July  6,  1916), 
statement  of  Senator  Gore  of  Oklahoma. 

sThe  power  to  inspect  grain  is  sometimes  expressly  given  to  boards  of 
trade  by  the  legislature.  See,  e.  g.,  Howell's  Mich.  Stat.  1913  (2d  ed.), 
§  7309.  For  the  procedure  under  state  inspection  acts,  see  the  references 
in  foot-note  6  below. 

4Cong.  Record,  vol.  53,  no.  211,  pp.  15318-15320  (Aug.  24,  1916),  speech 
of  Hon.  George  M.  Young  of  North  Dakota. 

"Cong.  Record,  vol.  53,  part  11,  p.  10504  (July  6,  1916),  remarks  of 
Senator  Shafroth  of  Colorado. 

•111.  Stat.  Ann.  1913,  §§  8965-8998,  9064-9069,  as  amended  by  Callaghan's 
111.  Laws  Ann.  1913-1916,  pp.  1349-1352;  Dassler's  Gen.  Stat.  Kan.  1909, 
§§919,  1279,  1402,  1580,  3327-3365,  as  amended  by  Kan.  Laws  1911,  c.  199, 
and  especially  by  Kan.  Laws  1915,  c.  12,  13,  229;  Gen.  Stat.  Minn.  1913, 
§§44.35-4505;  Laws.  Mo.  1913,  pp.  354-373;  Mont.  Sess.  Laws  1915,  c.  93; 
Rev.  Laws  Okla.  1910,  §§  8245-82VO ;  Remington  &  Ballinger's  Ann.  Codes 
and  Stat.  Wash.,  Supp.  1913,  §§  5980-1  to  5980-32,  as  supplemented  by  Wash. 
Sess.  Laws  1915,  c.  170;  Wis.  Stat.  1915,  §§1747-1  to  1747-55,  1747-58  to 
1747-73,  1747-79,  1747-80,  1747-150. 

Ml     R.,  63d  Cong.,  3d  Sess.,  Document  No.  1271,  at  p.  20. 

"State  ex  rel.  Dawson  v.  A.  T.  &  S.  F.  R.  R.  Co.  (1912)  87  Kan.  348, 
125  Pac.  98. 

•Cong.  Record,  vol  53,  no.  195,  pp.  14129-14136  (Aug.  5,  1916),  speech 
of  Senator  McCumbcr  of  North  Dakota. 
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is  known  as  the  Federal  Grain  Standards  Act,  being  Part  B  of  the 
Agricultural  Appropriation  Bill.10  This  is  frankly  a  compromise 
measure,  providing  for  Federal  standardization  and  some  degree  of 
supervision,  but  not  for  the  direct  inspection  of  grain  by  government 
employees  which  was  demanded  by  the  farming  interests,11  and  which 
is  the  system  in  operation  in  Canada.12  The  Act,  which  affects  only 
grain  snipped  or  delivered  for  shipment  in  interstate  or  foreign  com- 
merce, provides  that  all  inspectors  shall  hold  a  license,  revocable  for 
inefficiency  or  misconduct,  from  the  Secretary  of  Agriculture  (who 
shall,  however,  in  States  which  have  a  grain  inspection  department, 
issue  licenses  to  the  duly  authorized  State  inspectors)  ;  and  that  a 
licensed  inspector  shall  not  "be  interested,  financially  or  otherwise, 
directly  or  indirectly,  in  any  grain  elevator  or  warehouse,  or  in  the 
merchandising  of  grain,  nor  shall  he  be  in  the  employment  of  any 
person  or  corporation  owning  or  operating  any  grain  elevator  or  ware- 
house."13 From  the  findings  of  an  inspector  as  to  the  grade  of  a  ship- 
ment of  grain,  an  appeal  may  be  taken  to  the  Secretary  of  Agriculture, 
provided  such  appeal  "shall  be  taken  before  the  grain  leaves  the  place 
where  the  inspection  appealed  from  was  made  and  before  the  identity 
of  the  grain  has  been  lost."14 

The  most  glaring  defect  of  the  Act  is  the  inadequacy  of  its  pro- 
visions for  supervision.  The  Secretary  of  Agriculture,  to  be  sure,  is 
given  the  power  to  suspend  and  revoke  the  licenses  of  inspectors;  but 
as  no  machinery  is  provided  for  overseeing  the  work  of  these  widely 
scattered  officials,  it  is  doubtful  if  the  power  can  be  effectively  exer- 
cised. It  is  to  be  hoped  that  this  will  be  remedied  in  another  year  by 
provisions  for  direct  Federal  inspection,  with  supervisors  appointed  to 
oversee  the  work  of  the  minor  officials,  and  all  employees  to  be  directly 
and  solely  responsible  to  the  Department  of  Agriculture. 

The  Federal  standardization  accomplished  by  the  present  statute, 
though  confined  in  its  actual  operation  to  a  narrow  field,  since  grain, 
even  in  interstate  or  foreign  commerce,  may  still  be  sold  by  sample  or 
by  other  grades  not  likely  to  be  confused  with  the  official  Federal 
standards,15  will  have  a  wide  persuasive  effect,  and  should  be  a  ben- 
eficial influence  in  the  trade.  Congress,  moreover,  has  avoided  the 
pitfall  into  which  the  Canadian  Parliament  fell  when  it  enacted  arbi- 
trary grades,  and  has  left  to  the  Secretary  of  Agriculture  the  power 

"Public— No.  190— 64th  Congress.  H.  R.  12717. 

"Cong.  Record,  vol.  53,  no.  211,  p.  15318  (Aug.  24,  1916),  speech  of 
Hon.  George  M.  Young  of  North  Dakota. 

"Statutes  of  Canada  1912,  2  Geo.  V.,  Chap.  27. 

"§  7  of  Act  (see  foot-note  10,  supra).  All  of  the  state  inspection  acts 
have  similar  requirements  as  to  the  disinterestedness  of  inspectors  (see 
foot-note  6,  supra). 

,4§  6  of  Act.  More  liberal  provisions  for  appeal  are  made  under  the 
Canadian  law  (appeal  from  inspecting  officer  to  chief  inspector,  and  from 
thence  to  grain  survey  board— -§  55)  ;  and  though  most  of  the  state  acts 
permit  of  only  one  reinspection  or  appeal,  it  appears  from  expressions  in 
the  Minnesota  law  that  both  reinspection,  and  appeal  to  the  grain  inspec- 
tion board  in  case  of  dissatisfaction,  are  contemplated.  Gen.  Stat.  Minn 
1913,  §§4458-4459. 

i:,§4  of  Act  (see  foot-note  10,  supra). 
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to  make,  alter  and  modify  standards,  thus  allowing  for  seasonal  fluctua- 
tions in  the  quality  and  value  of  crops.16 

"See  Cong.  Record,  vol.  53,  part  11,  p.  10547  (July  7,  1916),  remarks 
of  Senator  Nelson  of  Minnesota :  "You  can  not  very  well  establish  by 
law  a  fixed  and  permanent  grade,  because  the  grades  fluctuate  from  one 
year  to  another."  The  value  of  grading  by  the  Secretary  of  Agriculture 
has  already  been  demonstrated  in  the  case  of  corn,  the  scientific  standards 
evolved  by  the  government  experts  having  been  generally  adopted  by  state 
grain  inspection  departments  and  independent  commercial  organizations. 
U.  S.  Dept.  of  Agriculture,  Reports  1914,  p.  109.  "The  beneficial  influence 
upon  agriculture  of  a  uniform  system  of  grading  staple  crop  products 
will  be  very  great  through  the  financial  incentive  afforded  the  farmer  to 
improve  the  quality  of  his  product."  U.  S.  Dept.  of  Agriculture,  Yearbook 
1914,  p.  31. 
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The  Elements  of  International  Law.  By  George  B.  Davis. 
Fourth  Edition  revised  by  Gordon  E.  Sherman.  New  York:  Harper 
&  Bros.     1916.     pp.  xxiv,  668. 

The  appearance  of  a  fourth  edition  of  Davis'  International  Law 
seems  to  merit  a  few  remarks  in  explanation.  In  the  first  place,  this 
is  something  more  than  another  edition ;  thanks  to  the  work  of  Gordon 
E.  Sherman,  who  brought  it  out  after  the  author's  death,  it  amounts 
to  a  revision.  The  significant  changes  since  1908,  with  such  a  wealth 
of  material,  demanded  a  new  edition  to  keep  abreast  of  the  times; 
this  volume  is  up  to  date,  covering  events  up  to  1916.  The  book  has 
a  good  balance,  devoting  two  hundred  and  seventy  pages  to  the  laws 
of  peace,  and,  two  hundred  to  those  of  war.  The  treatise  has  a  logical 
unity  of  order,  suggesting  at  every  point  that  it  deals  with  a  system 
of  law  covering  at  the  same  time  conditions  of  war  and  of  peace, 
avoiding  the  too  frequent  implication  that  war  suspends  the  laws 
of  peace.  International  Law  is  a  complete  system,  and  contemplates 
in  its  unity  neither  a  condition  of  war  nor  of  peace  alone,  but, 
unhappily  up  to  date,  a  world  of  "war  and  of  peace";  as  Grotius  so 
well  put  it  "De  Jure  Belli  ac  Pacis."  This  book  will  help  to  destroy 
that  idea  of  International  Law  as  a  disjointed  set  of  rules  which  is 
so  largely  responsible  for  the  distorted  notion  that  "International 
Law  has  been  destroyed  by  this  great  war".  International  Law 
assumes  the  disturbance  of  static  equilibrium,  as  private  law  includes 
a  body  of  adjective  law  for  the  protection  of  substantive  rights.  No 
system  of  law,  either  natural  or  social,  contemplates  a  condition  of 
quietism. 

The  book  under  review  illustrates  the  invaluable  principles  for 
teachers  of  this  subject  lately  emphasized  by  a  committee  on  The  Teach- 
ing of  International  Law,  headed  by  Professor  Wilson,  namely:  that 
this  is  a  branch  of  law  and  not  a  division  of  ethics  or  history  or  social 
theory  or  some  equally  vague  field  of  discipline.  To  this  end  Judge 
Davis  very  happly  illustrates  principles  with  cases  and  the  actual 
factual  development  of  international  life  in  the  domain  of  law.  These 
brief,  but  concise  and  suggestive,  references  to  cases  should  lead  easily 
into  the  study  of  the  cases  in  existence.  The  brevity  of  these 
references  may  be  remedied  by  the  use  of  Stowell's  cases,  volumes 
I  and  II,  now  indespensible  to  all  elementary  study  of  this  subject. 
This  treatise  has  much  of  the  directness,  relevancy  and  freshness  that 
come  from  a  man  who  has  had  to  do  with  actual  conditions.  Probably 
the  most  deterrent  feature  in  the  study  of  a  practical  scheme  of  law 
has  been  the  abstract,  vague,  remote  and  academic  treatment  of  a 
field  of  study  so  preeminently  practical.  Judge  Davis'  book  does  much 
to  correct  this  baneful  influence.  This  treatise  is  scholarly,  and  by 
abundant  but  fortunately  not  redundant  citations  inspires  scholarly 
research  in  its  users.  It  suggests  thoroughness  but  not  the  cumbrous 
burden  of  the  over-industrious  bibliographer.  The  valuable  space  has 
been  wisely  devoted  to  clear  expositions,  not  to  remote  references  to 
often  unavailable  citations.  The  wisdom  of  devoting  so  much  space 
to  appendices  (one  hundred  and  eighty  pages)  may  be  questioned  in 
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view  of  the  abundance  of  material  from  the  various  Foundations  and 
the  pens  of  Scott,  Hull,  Wilson,  etc.  The  book  is  well  indexed,  ha9 
an  illuminating  table  of  contents,  and  will  be  welcomed  by  teachers 
and  all  interested  in  a  clear  exposition  of  The  Elements  of  Inter- 
national Law. 

William  Buck  Guthrie. 

The  Federal  Trade  Commission.  By  John  M.  Harlan  and 
Lewis  W.  McCandless.  Chicago:  Callaghan  &  Co.  1916.  pp.  vi, 
183. 

We  have  in  this  volume,  containing  something  less  than  one  hun- 
dred pages  of  text,  an  attempt  to  define  and  explain  the  duties  and 
powers  of  the  Federal  Trade  Commission,  under  the  Trade  Law  and 
the  Clayton  Law,  approved  September  26th,  and  October  15th,  1914, 
respectively.  The  Trade  Law  creates  the  Trade  Commission,  but  a 
considerable  part  of  its  functions  are  assigned  to  it  by  the  Clayton 
Law,  and  both  of  these  statutes  are  themselves  but  parts  of  a  series 
of  laws  which  have  attempted  to  deal  with  monopolistic  tendencies 
in  interstate  business. 

In  the  first  chapter  of  this  book  the  authors  consider  the  nature 
of  the  Commission,  and  define  its  powers  as  regulative,  advisory  and 
investigative,  and  in  the  three  remaining  chapters  they  consider  these 
powers  at  length  in  the  order  named.  They  find  the  rules  of  conduct 
laid  down  in  the  Clayton  Law  against  price  discrimination,  exclusive 
purchase  and  sale  arrangements,  intercorporate  shareholding,  and  inter- 
locking directorates,  and  the  rule  in  the  Trade  Law  against  "unfair 
methods  of  competition  in  commerce"  "indisputably  vague",  but  come 
to  the  conclusion  that  the  regulative  powers  which  are  granted  by 
these  acts  to  the  Trade  Commission  do  not  materially  change  the 
existing  substantive  law  of  interstate  trade  as  established  in  the 
Sherman  Law,  but   in  effect  give  merely   a  new  remedy. 

The  advisory  powers  of  the  Commission  arc  extensive  and  in- 
teresting, but  require  very  little  explanation,  and  are  disposed  of  in 
a  chapter  of  ten  pages.  As  the  author  states,  the  investigative  powers 
of  the  Commission  are  comprehensive.  They  are  in  fact  unlimited 
in  terms,  but  the  authors  assert  that  they  "cannot  reasonably  be 
regarded  as  other  than  merely  complementary"  of  the  Commission's 
other  powers.  This  conclusion  may  be  fairly  debatable,  but  it  is, 
perhaps,  hardly  worth  debating  in  view  of  the  extensive  regulative  and 
advisory  powers,  to  which  almost  any  investigation  of  an  interstate 
business  would  be  pertinent.  The  methods  by  which  the  Commission 
may  carry  on  its  investigations  are  considered  in  detail. 

In  an  appendix  to  the  text  are  printed  the  Trade  Law,  the  Clayton 
Law,  the  Sherman  Law,  the  Wilson  Law,  and  the  Rules  of  Practice 
before  the  Federal  Trade  Commission.  There  is  also  a  very  ample 
index. 

Charles  K.  Burdick. 

The  Law  of  Automobiles.  By  Xenopiion  P.  Buddy.  Fourth  Edi- 
tion. By  lb-ward  C.  Joyce.  Albany:  Matthew  Bender  &  Co.  L916. 
pp.  xxxii,  576. 

The  third  edition   of  this   work    was   published   as   recently   as    1912, 

containing  442  pages,  26  chapters,  and  citing  701  cases.     The  fourth 
edition  of  the  book,  recently  published,  contains  576  pages,  'Js  chapters, 
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and  cites  1340  cases.  The  fact  that  within  a  period  of  four  years 
the  number  of  decisions  bearing  upon  the  subject-matter  of  this  book 
has  increased  by  91%  would  seem  to  be  sufficient  justification  for 
the  publication  of  a  new  edition. 

It  is  unquestionably  true,  as  stated  in  the  preface  to  the  fourth 
edition,  that  in  the  case  of  a  new  and  growing  branch  of  the  law, 
the  value  of  a  legal  work  consists  not  only  in  the  fact  that  it  contains 
a  correct  statement  of  the  rules  of  law  applicable  to  the  particular 
subject,  but  also  that  the  user  may  find  therein  the  exposition  of  those 
rules  so  far  as  they  have  been  applied  in  late  cases.  One  might  ques- 
tion the  idea  that  there  is  anything  new  about  the  rules  of  law  appli- 
cable to  automobiles.  With  possibly  a  few  exceptions,  they  are  merely 
the  result  of  applying  well  known  principles  to  a  new  state  of  facts. 
But  even  so,  the  practising  lawyer  is  keenly  interested  in  knowing 
how  new  situations  have  been  met  and  dealt  with  by  the  courts,  and 
in  furnishing  this  information  concerning  automobiles,  the  author  of 
the  fourth  edition  has  rendered  a  valuable  service. 

The  new  edition  follows  the  style  of  previous  editions  in  using 
language  free  from  technical  phraseology,  so  that  it  may  be  understood 
by  both  layman  and  lawyer.  The  author  seems  not  to  have  overlooked 
any  of  the  most  recent  decisions  of  importance,  as,  for  instance,  the 
case  of  MacPherson  v.  Buick  Motor  Co.  (1916)  217  N.  Y.  382, 
announcing  the  liability  of  a  manufacturer  of  automobiles  to  a  sub- 
vendee  for  injuries  caused  by  the  collapse  of  a  wheel  which  was  bought 
from  another  manufacturer.  There  has  been  added  a  chapter  on  insur- 
ance and  one  on  the  jitney.  On  the  whole,  the  book  appears  to  be 
well  edited  and  should  prove  valuable  to  the  busy  lawyer. 

Young  B.  Smith. 

Forms,  Rules  and  General  Orders  in  Bankruptcy.  By  Marshall 
S.  Hagar  and  Thomas  Alexander.  Second  Edition  by  Marshall  S. 
Hagar.     Albany:  Matthew  Bender  &  Co.     1916.     pp.  liv,  909. 

The  first  edition  of  this  work,  published  in  1910,  was  universally 
popular,  and  the  present  revision  by  Mr.  Hagar  ought  to  be  increas- 
ingly so,  in  view  of  the  concise  way  in  which  he  has  incorporated 
in  it  the  results  of  his  rich  experience  of  bankruptcy  practice.  The 
number  of  forms  is  considerably  increased,  some  of  the  old  ones  are 
modified  to  conform  with  recent  decisions,  and  the  notes  of  cases 
bearing  on  them  are  brought  up  to  date.  Because  of  its  somewhat 
isolated  position  in  the  field  of  law,  the  subject  of  bankruptcy  is 
peculiarly  suited  for  a  separate  form-book,  since  such  a  work  can 
contain,  as  this  one  does,  forms  appropriate  for  all  conceivable  steps 
in  the  proceedings.  Mr.  Hagar's  work  will  not  only  prove  a  blessing 
to  the  ordinary  lawyer  whenever  he  has  to  follow  a  bankrupt's  devious 
trail,  but  it  will  also  be  found  constantly  at  the  elbow  of  the  specialist 
who  knows  the  value  of  his  time. 

A  Treatise  on  Federal  Impeachments.  By  Alex.  Simpson,  Jr. 
Philadelphia:  Law  Association  of  Philadelphia.     1916.     p.  230, 

"Impeachment,"  says  Bryce  in  the  American  Commonwealth,  "is 
the  heaviest  artillery  in  the  congressional  arsenal.  .  .  ."  When 
a  public  body  like  Congress  uses  its  heaviest  artillery,  the  engagement 
is    bound    to    be    interesting;    but    fortunately,    in    only    a    few    rare 
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instances  has  it  been  found  necessary  to  make  use  of  the  power  of 
impeachment.  A  book  on  the  subject  is  therefore  of  greater  interest 
than  it  is  of  practical  importance.  Mr.  Simpson's  book  was  prepared 
by  him  in  great  part  as  a  brief  in  connection  with  the  impeachment 
trial  in  1912  of  a  United  States  circuit  judge,  Robert  W.  Archbald. 
After  a  short  discussion  of  the  development  of  impeachments  in 
England,  the  resolutions  and  debates  of  the  Federal  Convention  of 
1787  in  regard  to  impeachments  are  fully  set  forth,  in  order  to 
determine  to  what  extent  the  fifth,  sixth  and  tenth  amendments  to 
the  Constitution  bear  upon  the  subject.  The  author  concludes  that 
the  Senate,  sitting  upon  the  trial  of  an  impeachment,  is  a  court. 
Hence,  a  respondent  is  entitled  to  the  constitutional  rights  and 
privileges  granted  by  the  fifth  and  sixth  amendments;  and  the  pro- 
ceedings in  the  impeachment  should  be  conducted  in  accord  with 
the  practice  in  ordinary  courts  of  law.  The  House  in  prosecuting 
and  the  Senate  in  trying  impeachments,  are  not  limited  to  offenses 
which  are  indictable;  but  an  impeachable  offense  is  one  so  weighty 
in  character  and  so  injurious  to  the  office,  that  every  official  is 
bound  to  know  that  it  is  of  the  same  general  character  as  a  crime. 
An  example  of  such  an  impeachable  offense  is  to  be  seen  in  the 
Archbald  case.  The  Appendix  is  not  the  least  interesting  part  of 
the  book;  for  it  contains  what  the  author  believes  to  be  the  only 
complete  list  of  the  English  Impeachment  Trials  which  have  ever 
been  published.  There  is  also  a  list  of  Federal  Impeachment  Trials 
from  which  it  appears  that  there  have  been  nine  federal  impeachments, 
one  of  a  president,  one  of  a  senator,  one  of  a  secretary  of  war,  and 
six  of  judges.  The  book  concludes  with  certain  suggested  rules  of 
procedure  for  the  Senate  of  the  United  States  in  trying  such  cases. 
The  impeachment  of  a  public  officer  is  indeed  a  sad  spectacle;  and  it 
is  to  be  hoped  that  our  public  officials  will  continue  to  conduct 
themselves  in  a  way  to  make  unnecessary  the  use  of  such  an  ex- 
traordinary remedy.  Should  any  need  arise  for  its  use,  Mr.  Simpson's 
book  will  be  valuable;  until  then,  the  "Treatise  on  Federal  Im- 
peachments" will  be  interesting  chiefly  as  history. 
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PRIZE     CASES    IN   THE    ENGLISH    COURTS 
ARISING  OUT  OF  THE  PRESENT  WAR.* 

It  is  axiomatic  that  "the  chief  function  of  a  Court  of  Prize  is 
to  determine  the  question  'prize  or  no  prize'  ".*  There  are,  how- 
ever, a  number  of  other  questions  closely  related  to  the  main 
question  of  "prize  or  no  prize",  which  must  be  dealt  with  by  the 
Prize  Court,  if  it  is  to  adjudicate  the  rights  of  all  parties  who  have 
an  interest  in  or  a  claim  against  the  property  seized.  One  of  these 
questions  is  the  right  to  freight.  It  is  the  purpose  of  this  article 
to  discuss  the  cases  in  which  the  claim  for  freight  has  been 
involved,  comparing  the  decisions  of  the  British  Courts  during 
the  present  war  with  the  precedents  in  both  Great  Britain  and 
the  United  States.  The  subject  of  freight  is  not  included  in  the 
provisions  of  the  Declaration  of  London,  and  the  law  of  freight 
in  prize  proceedings  is  to  be  deduced  from  the  adjudicated  prize 
cases.2 

EXCLUSIVE    JURISDICTION    OF   THE    PRIZE    COURTS. 

At  the  outset  it  should  be  noted  that  a  capture  jure  belli  vests 
the  Prize  Court  of  the  captor's  country  with  exclusive  jurisdiction 
of  the  determination  not  only  of  the  principal  question  of  prize 

*For  previous  articles  by  the  same  author  dealing  with  other  aspects 
of  prize  cases  in  the  English  courts  arising  out  of  the  present  war,  see  15 
Columbia  Law  Rev.,  pp.  316,  567. — Ed. 

Xord  Parker,  in  The  Roumanian  [1916]  A.  C.  124,  at  p.  137,  in  the 
Privy  Council. 

2In  the  Russo-Japanese  War  the  Japanese  Prize  Courts  held  that  they 
did  not  have  jurisdiction  to  entertain  claims  for  freight.  Cargo  ex 
Ekaterinoslav  (1905)  2  Russian  and  Japanese  Prize  Cases,  10;  Cargo  ex 
Mukden  (1905)  id.  19;  Cargo  ex  Mukden  (1905)  id.  31;  Cargo  ex  Man- 
churia (1905)  id.  61.  In  the  Russian  Prize  decisions  of  the  same  war,  no 
claim  for  freight  was  raised. 
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or  no  prize,  but  also  of  all  subsidiary  questions  growing  out  of 
the  capture.  An  exception  to  this  general  principle  is  found  only 
where  the  capture  has  been  made  in  breach  of  the  neutrality  of 
a  neutral  nation,  a  situation  which  was  of  frequent  occurrence 
in  the  early  years  of  the  last  century  and  has  appeared  in  many 
of  the  decisions  of  the  United  States  Supreme  court,3  or  as  in  the 
recent  case  of  The  Appam,*  where  the  Court  found  that  the  use  of 
a  United  States  port  as  asylum  for  an  unaccompanied  prize,  such 
use  not  being  guaranteed  by  treaty,  was  a  breach  of  our  neutrality, 
giving  the  courts  of  the  United  States  not  only  jurisdiction  of  the 
prize,  but  imposing  upon  them  the  obligation  to  restore  the  prize 
to  her  former  owners.  Subject  to  this  exception  the  jurisdiction 
of  the  Prize  Court  of  the  captor's  country  is  exclusive,  not  only 
of  the  courts  of  other  countries,  but  also  of  all  other  courts  in  the 
captor's  country.  No  more  authoritative  writer  could  be  cited  in 
this  country  than  Mr.  Justice  Story,  who  says : 

"When  once  the  prize  Court  has  acquired  jurisdiction  over  the 
principal  cause,  it  will  exert  its  authority  over  all  the  incidents. 
It  will  follow,  as  has  been  already  observed,  prize  proceeds  into 
the  hands  of  agents  or  other  persons  holding  them  for  the  captors, 
or  by  any  other  title ;  and  in  proper  cases  will  decree  the  parties 
to  pay  over  the  proceeds,  with  interest,  upon  the  same  for  the  time 
they  have  been  in  their  hands.  It  may  also  enforce  its  decrees 
against  persons  having  the  proceeds  of  prize  in  their  hands,  not- 
withstanding no  stipulation,  or  an  insufficient  stipulation  has  been 
taken  on  a  delivery  on  bail ;  for  it  may  always  proceed  in  rem 
where  the  res  can  be  found,  and  is  not  confined  to  the  remedy  on 
the  stipulation.  *  *  *  Nor  is  the  Court  functus  officio  after 
sentence  pronounced  ;  for  it  may  proceed  to  enforce  all  rights,  and 
issue  process  therefor,  so  long  as  any  thing  remains  to  be  done 
touching  the  subject  matter. 

"The  prize  Court  has  also  *  *  *  exclusive  authority  as 
to  the  allowance  of  freight,  damages,  expenses,  and  costs,  in  all 
cases  of  captures.  And  though  a  mere  maritime  tort  unconnected 
with  capture  jure  belli  may  1><-  cognizable  by  a  Court  of  r<'inni<>n 
law;  yet  it  is  clearly  established  that  nil  captures,  jure  belli,  ami 
all  torts  connected  therewith,  are  exclusively  cognizable  in  tin- 
prize  court. 

"And  ili'-  prize  COUrt  will  not  only  entertain  sUits  for  restitu- 
tion, and  damages  in  cases  <>f  wrongful  capture,  and  award 
damages  therefor;  but  it   will  also  allow  damages   f<>r  all  personal 

ma  Trinidad  (1822)  7  Wheat.  283;  The  Gran  Para 
C1R22)  ibid.  471;  The  Santa  Maria  (1822)  ibid.  4<«);  The  ^rrogante  Bar- 
celones  (1822)  ibid.  496;  The  Monte  Ulegre  (1822)  ibid.  520;  la  Wrrv.la 
(1823)  8  Wheat.  108;  The  Fanny  (1S24)  9  Wheat    658. 

VD.  C.  1016)  2.34  For!.  .380. 
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torts,  and  that  upon  a  proper  case  laid  before  the  court  as  a  mere 
incident  to  the  possession  of  the  principal  cause."5 

Thus  in  The  Siren,6  where  a  vessel,  after  capture  and  on  her 
way  to  port  for  adjudication  in  charge  of  a  prize  crew,  collided 
with  a  sloop  and  was  condemned  in  the  prize  proceedings,  it  was 
held  that  the  District  Court  sitting  in  prize  had  exclusive  jurisdic- 
tion of  the  tort  claim  of  the  owners  of  the  sloop  against  the  pro- 
ceeds of  sale  of  the  condemned  vessel.  There  is  a  dictum  in  the 
case,  that  if  a  marine  tort  is  committed  by  a  neutral  ship  in 
possession  of  a  prize  crew,  and  the  vessel  is  restored,  the  tort 
claim  would  not  in  such  event  be  the  subject  of  consideration  by 
the  Prize  Court.  This  dictum  is,  however,  contrary  to  the  decision 
in  Le  Caux  v.  Eden,1  where  it  was  held  that  an  action  at  common 
law  does  not  lie  for  false  imprisonment  for  acts  done  in  conse- 
quence of  seizing  a  ship  as  prize,  although  the  ship  has  been 
restored,  and  those  in  The  Corsican  Prince,8  and  The  Iolo,9  where 
the  Prize  Court  dealt  with  the  question  of  freight  on  goods  which 
had  been  restored. 

The  fact  of  capture  jure  belli  confers  exclusive  jurisdiction  on 
the  Prize  Court.  It  is  on  this  principle  that  it  has  been  held  in 
the  United  States  that  where  a  vessel  was  brought  into  port  as 
prize,  but,  before  the  filing  of  a  libel  for  condemnation,  a  mate- 
rialman filed  a  libel  on  the  instance  side  of  the  District  Court, 
that  Court  properly  dismissed  the  libel  for  repairs  for  lack  of 
jurisdiction.10 

The  first  case  in  the  present  war  to  raise  the  issue  of  exclusive- 
ness  of  jurisdiction  was  The  Corsican  Prince.11  In  that  case  a 
British  vessel,  laden  with  barley  from  Odessa,  whence  she  sailed 
August  3,  1914,  for  Hamburg,  was  diverted  to  Liverpool,  where  her 

5Note  on  the  Principles  and  Practice  in  Prize  Causes  (1817)  2  Wheat. 
Appendix,  pp.  3-5.  For  the  sake  of  brevity,  the  cases  cited  in  the  original 
text  are  here  omitted. 

6  (1868)   7  Wall.  152. 

7  (1781)  2  Doug.  594,  and  cases  cited  therein. 

8[1916]   P.  195,  1  Trehern.  British  and  Colonial  Prize  Cases,  178,  186. 

9[1916]   P.  206,  1  Trehern,  op.  cit.  291,  301. 

10The  Nassau  (1866)  4  Wall.  634.  Mr.  Justice  Davis  said  at  p.  641: 
"The  fact  of  capture  determines  the  jurisdiction,  and  not  the  filing  of  a 
libel."  For  a  discussion  of  the  extent  to  which  the  Federal  Courts'  juris- 
diction in  prize  is  distinct  from  their  jurisdiction  in  other  matters,  see 
United  States  v.  Weed  (1866)  5  Wall.  62,  and  cases  cited. 

u[1916]  P.  195,  in  the  Probate,  Divorce  and  Admiralty  Division  of  the 
High  Court  of  Justice. 


188  COLUMBIA  LAW  REVIEW. 

cargo  was  seized  and  sold  as  perishable,  and  the  net  proceeds 
deposited  in  the  Prize  Court.  Two  Russian  banks  claimed  por- 
tions of  the  cargo  as  allied  property,  and  the  net  proceeds  of  their 
cargo  were  ordered  paid  to  them  subject  to  any  rights  the  ship- 
owner might  have  for  freight.  One  of  the  banks  then  began 
suit  in  the  King's  Bench  Division,  claiming  that  it  was  entitled  to 
the  proceeds  free  of  lien  for  freight.  The  shipowner  thereupon 
issued  a  summons  in  the  Prize  Court  against  both  banks  to  show 
cause  why  it  should  not  be  decided  by  the  Prize  Court  that  it  was 
entitled  to  freight,  expenses  and  demurrage  out  of  the  proceeds  of 
the  cargo.  The  question  was  whether  the  rights  of  shipowner 
and  cargo  owner  could  be  determined  in  any  court  other  than  the 
Prize  Court.  It  was  held  that  as  soon  as  a  capture  or  seizure  is 
made  jure  belli,  the  jurisdiction  of  the  Prize  Court  attaches,  and 
such  jurisdiction  is  exclusive  of  all  other  courts  and  extends  to 
all  matters  arising  out  of  the  capture  or  seizure.  The  jurisdiction 
of  the  Prize  Court  was  exclusive  on  this  claim  for  freight, 
although  the  cargo  had  been  released  without  being  brought 
before  the  court  for  adjudication.  The  Court  pointed  out  the 
inconvenience  that  would  follow  if  the  Prize  Court  were  to  decide 
the  question  of  prize  or  no  prize  according  to  the  law  of  nations, 
and  a  court  of  common  law  were  to  decide  other  questions  aris- 
ing out  of  the  capture  or  seizure,  such  as  claims  for  freight, 
demurrage  or  damages.  The  question  of  whether  the  shipowner 
in  this  case  was  entitled  to  freight  was  not  dealt  with  in  the  opin- 
ion. A  similar  action  was  commenced  in  the  King's  Bench 
Division,  after  the  institution  of  prize  proceedings,  in  the  case  of 
The  Iolo,12  but  was  subsequently  abandoned. 

The  exclusiveness  of  the  jurisdiction  of  the  Prize  Court  was 
carried  to  its  logical  conclusion  in  the  case  of  The  St.  Helena,13 
where  the  Prize  Court  refused  to  consider  as  res  judicata  a  deter- 
mination by  the  King's  Bench  Division  that  the  shipowners  were 
not  entitled  to  any  freighl  where  the  voyage  from  Tampa  to 
Hamburg  had  been  interrupted  by  the  outbreak  of  war  and  the 
cargo  had  been  discharged  at  an  English  port.  The  facts  of  this 
case  are  discussed  infra  in  connection  with  the  question  of  pro 
rata  freight. 

The  consistency  of  the  foregoing  decisions  on  the  exclusive- 
ness of  the   Prize  Court   jurisdiction   i^   theoretically   weakened, 

"Supra. 

(1915)  l  Trehern,  op.  cit.  618,  in  the  Probate,  Divorce  and  Admiralty 
Division  of  the  Ili«li  Court  of  Justice 
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however,  by  the  result  in  The  Chateaubriand,1*  where,  after  the 
seizure  of  enemy  cargo  on  a  French  sailing  ship,  which  had  been 
obliged  to  accept  salvage  assistance  from  the  Downs  into  the 
Thames,  the  salvors  brought  suit  against  the  ship,  cargo  and 
freight  on  the  instance  side  of  the  Admiralty  Division,  which 
fixed  the  salvage  award,  but  directed  that  the  judgment  against 
the  cargo  should  stand  over  until  after  the  Prize  Court  proceed- 
ings, and  the  Prize  Court  in  the  subsequent  prize  proceedings 
recognized  the  civil  award  as  fixing  the  amount  of  salvage  to  be 
awarded  against  the  condemned  cargo  in  the  Prize  Court. 

captor's  obligation  to  pay  freight. 

Prior  to  the  Crimean  War,  in  the  absence  of  special  treaty, 
both  Great  Britain  and  the  United  States  captured  and  con- 
demned enemy  cargo  on  neutral  vessels,  but  in  such  cases  the 
Prize  Court  allowed  full  freight  to  the  neutral  vessel  if  the  cargo 
was  not  contraband.15  The  reason  for  this  rule  was  that  the  neu- 
tral vessel  "is  ready  and  able  to  proceed  to  the  completion  of  the 
voyage,  and  is  only  stopped  by  the  incapacity  of  the  cargo",16 
that  is,  by  the  action  of  the  captor.  "Although  the  whole  freight 
has  not  been  earned  by  the  completion  of  the  voyage,  yet,  as  the 
captor  by  his  act  of  seizure  has  prevented  its  completion,  his 
seizure  shall  operate  to  the  same  effect  as  an  actual  delivery  of 
the  goods  to  the  consignee,  and  shall  subject  him  to  the  payment 
of  the  full  freight."17  If  the  charter  rate  of  freight  was  exorbi- 
tant, the  Prize  Court  did  not  consider  itself  bound  by  that  rate, 
but  would  award  the  fair  or  market  rate.18 

No  freight,  however,  was  allowed  to  a  neutral  vessel  if  her 
cargo  was  contraband,19  or  if  she  was  engaged  in  the  enemy's 
coasting  or  colonial  trade.20     Nor  was  freight  allowed  to  a  neu- 

"(1916)  2  Trehern,  op  cit.  69,  in  the  Probate,  Divorce  and  Admiralty- 
Division  of  the  High  Court  of  Justice. 

"The  Ship  Societe  (1815)  9  Cranch.  209;  The  Antonia  Johanna  (1816) 
1  Wheat.  159;  The  Hazard  (1815)  9  Cranch.  205;  The  Bremen  Flugge 
(1801)  4  C.  Rob.  90;  The  Hoop  (1799)  1  C.  Rob.  196,  219,  where  cargo 
was  condemned  for  trading  with  the  enemy;  The  Tobago  (1804)  5  C.  Rob. 
218,  at  p.  222.    See  15  Columbia  Law.  Rev.,  326. 

"The  Fortuna  (1809)  Edw.  56,  at  p.  57.  See  also  to  the  same  effect 
The  Prosper  (1809)   Edw.  72,  at  p.  76. 

"Lord  Stowell  in  The  Copenhagen  (1799)  1  C.  Rob.  289,  at  p.  291. 

"The  Twilling  Riget  (1804)   5  C.  Rob.  82. 

"The  Mercurius  (1799)  1  C.  Rob.  288;  The  Commercen  (1816)  1 
Wheat.  382. 

The  Emanuel  (1799)  1  C.  Rob.  296;  The  Minerva  (1801)  3  C.  Rob. 
229;  The  Atlas  (1801  3  C.  Rob.  299;  The  Immanuel   (1799)  2  C.  Rob.  186. 
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tral  vessel,  licensed  to  trade  with  the  enemy,  on  that  part  of  her 
cargo  which  was  not  included  in  the  license.21 

It  frequently  occurs,  however,  that  certain  articles  are 
declared  contraband  after  a  neutral  vessel,  having  them  among  her 
cargo,  has  sailed  from  a  neutral  port.  The  disposition  of  such 
contraband  cargo  under  these  circumstances  is  expressly  pro- 
vided for  in  Article  43  of  the  Declaration  of  London  as  follows: 

"If  a  vessel  is  encountered  at  sea  while  unaware  of  the  out- 
break of  hostilities  or  of  the  declaration  of  contraband  which 
applies  to  her  cargo,  the  contraband  cannot  be  condemned  except 
on  payment  of  compensation;  the  vessel  herself  and  the  remainder 
of  the  cargo  are  not  liable  to  condemnation  or  to  the  costs  and 
expenses  referred  to  in  article  41.  The  same  rule  applies  if  the 
master,  after  becoming  aware  of  the  outbreak  of  hostilities,  or  of 
the  declaration  of  contraband,  has  had  no  opportunity  of  dis- 
charging the  contraband. 

"A  vessel  is  deemed  to  be  aware  of  the  existence  of  a  state  of 
war,  or  of  a  declaration  of  contraband,  if  she  left  a  neutral  port 
subsequently  to  the  notification  to  the  Power  to  which  such  port 
belongs  of  the  outbreak  of  hostilities,  or  of  the  declaration  of 
contraband,  provided  such  notification  was  made  in  sufficient  time. 
A  vessel  is  also  deemed  to  be  aware  of  the  existence  of  a  state 
of  war  if  she  left  an  enemy  port  after  the  outbreak  of  hos- 
tilities."22 

The  claim  of  the  neutral  vessel  for  freight  in  such  case  was 
adjudicated  in  The  Katzcyk.2*  On  September  16,  1914,  a  Dutch 
vessel  loaded  a  cargo  of  iron  ore  at  a  port  in  Spain,  for  delivery 
at  Rotterdam,  for  inland  transhipment  to  Krupp's  at  Essen.  At 
the  time  of  shipment  the  cargo  was  not  contraband,  but  on  Sep- 
tember 21,  1914,  Great  Britain  by  Order  in  Council  added  iron 
ore  to  the  list  of  conditional  contraband.  The  vessel  was  diverted 
to  a  British  port  by  a  British  war  ship,  the  cargo  was  condemned 
as  conditional  contraband  destined  for  the  enemy  governmmt. 
and  the  vessel  was  released.  The  neutral  shipowner  claimed 
freight.  It  was  held  thai  as  the  cargo  was  innocent  when  the 
ship  sailed  her  owner  was  entitled  to  some  freight,  and  a  refer- 

('laia    (1811)    Kdw.  371.  m. 

"In  the  Russo-Japanese  War.  tin  Japanese  Prize  Court  at  Sasebo 
readied  the  same  result  hy  releasing  both  ship  and  cargo  in  a  case  where 
a  Norwegian  vessel  loaded  a  car^'n  of  coal  at  Moji  and  sailed  for  Port 
Arthur,  an  enemy  naval  hase,  on  February  <>.  I'xi4,  the  day  war  was  de- 
clared, but  in  ignorance  of  thai  fact.  The  Hermes  (1904)  2  Russian  & 
Japan'  Be   Prize  Cases,  50. 

"[1916]  P.  177.  in  the  Probate,  Divorce  and  Admiralty  Divi  ion  o!  the 
I  [igh  <  'ourt  <if  Ji: 
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ence  was  ordered  to  determine  the  amount  on  the  basis  of  the 
principles  laid  down  in  The  Juno.2* 

In  The  Sofareren25  a  somewhat  similar  case,  where  enemy 
owned  cargo  on  a  neutral  vessel  was  declared  contraband  after  the 
inception  of  the  voyage,  the  argument  was  put  forward  that  the 
prohibition  of  Article  43  of  the  Declaration  of  London  against 
condemnation  of  contraband  without  compensation  covered  con- 
traband which  was  the  property  of  an  enemy  as  well  as  contra- 
band which  was  the  property  of  a  neutral.  In  the  British  Order 
in  Council  dated  August  20,  1914,  by  which  the  provisions  of  the 
Declaration  of  London  were  declared  adopted  by  Great  Britain 
with  certain  modifications,  Article  43  was  not  modified  and  the 
Court  therefore  considered  itself  bound  by  the  provisions  of  that 
article.  The  Court  pointed  out,  however,  that  the  Declaration  of 
Paris  provisions,  exempting  from  capture  enemy  cargo  under  a 
neutral  flag,  and  neutral  cargo  under  an  enemy  flag,  contraband 
always  excepted,  were  concessions  to  neutrals,  and  Article  43  of 
the  Declaration  of  London  was  intended  as  a  further  concession 
to  neutrals  where  their  cargo  had  become  contraband  after  sail- 
ing; it  did  not  create  a  new  exemption  for  enemy  contraband. 

captor's  right  to  freight. 
Where  an  enemy  vessel  is  captured,  the  neutral  cargo,  other 
than  contraband,  must  be  released,  but  if  the  captor  discharges 
that  neutral  cargo  at  some  point  other  than  its  original  destination, 
he  is  not  entitled  to  any  freight.  The  leading  case  on  this  point  in 
the  United  States  is  The  Ship  Ann  Green  and  Cargo,2*  in  which 
Mr.  Justice  Story,  sitting  on  circuit  said:27 

"The  general  rule  undoubtedly  is  that  the  captors  are  not 
entitled  to  freight,  unless  the  goods  are  carried  to  their  original 
destination,  within  the  intent  of  the  contracting  parties." 

Where,  however,  the  captor  carried  cargo  to  its  original  destina- 
tion, he  was  awarded  freight.28  This  question  arose  in  The 
Roland.™    In  July,  1914,  a  German  ship  sailed  from  New  Orleans 

"See,  infra,  p.  195. 

E(1915)  114  L.  T.  R.  [n.  s.]  46,  1  Trehern,  op.  cit.  589,  in  the  Probate, 
Divorce  and  Admiralty  Division  of  the  High  Court  of  Justice.  The  facts 
in  this  case  are  stated  infra,  p.  206. 

26(C.C.  1812)  1  Gall.  274. 

nAt  p.  292. 

'The  Fortuna  (1802)  4  C.  Rob.  278. 

^(^lS)  31  T.  L.  R.  357,  1  Trehern,  op.  cit.  188;  in  the  Probate,  Divorce 
and  Admiralty  Division  of  the  High  Court  of  Justice. 
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for  German  ports  with  a  full  cargo  of  tobacco  and  oak  staves. 
On  August  5  she  was  captured  oft  the  Scilly  Isles,  brought  into 
Plymouth  and  condemned  as  lawful  prize.  In  proceedings  for 
condemnation  of  her  cargo  it  was  found  that  title  to  a  certain 
portion  of  the  cargo  was  in  neutral  shippers,  and  on  this  portion 
the  Crown  claimed  a  lien  for  freight.  It  was  held  that  as  the 
captor  had  not  carried  the  cargo  to  its  destination,  he  was  not 
entitled  to  any  freight,  although  the  vessel  had  performed  the 
greater  part  of  the  intended  voyage.  The  law  regards  the  captor 
as  having  stepped  into  the  place  of  the  owner  of  the  captured 
property,  subject  to  the  contract  obligation  of  that  owner.  The 
Crown's  claim  of  lien  was  therefore  denied,  and  the  neutral  cargo 
was  released  free  from  all  claim  for  freight. 

In  The  Vrow  Anna  Catharina,30  a  vessel  carrying  a  cargo  of 
coffee  from  Batavia  to  Amsterdam  was  captured  and  taken  into 
Liverpool  and  her  cargo  was  there  released.  Lord  Stowell  in 
denying  the  captor's  claim  for  any  freight  stated  the  rule  as  fol- 
lows ::il 

"The  general  rule  is  well  known,  being  founded  on  very  ancient 
principles  of  law,  that  whenever  the  captor  brings  the  goods  to 
the  port  of  actual  destination,  he  shall  be  entitled  to  the  freight, 
on  the  ground  that  the  contract  has  been  fulfilled  ;  but  that  in  all 
other  cases  freight  shall  not  be  due,  although  the  ship  may  have 
performed  a  very  large  part  of  her  intended  voyage,  and  so  large 
a  portion  as  to  raise  at  first  sight  an  appearance  of  hardship  and 
injustice  in  the  refusal  of  freight,  and  to  suggest  a  doubt  whether 
it  might  not  be  a  better  rule  to  allow  a  porportion  of  freight  pro 
rata  itineris  peracti.  But  1  am  very  certain  that  such  a  rule,  if 
fully  considered,  would  be  found  to  be  productive  of  much  practi- 
cal injustice,  and  would  lead  to  endless  litigation  and  uncertainty 
in  the  discussion  of  the  particular  circumstances  that  would  be 
relied  on  in  every  case.  The  ancient  rule  of  practice,  therefore, 
is  one  to  which  the  Court  may  be  allowed  to  adhere  with  much 
rational  bigotry." 

So  in  a  case  of  recapture  of  a  vessel  bound  from  Quebec  to 
Madeira,  where  because  of  damages  sustained  at  sea  the  vessel 
was  obliged  to  put  in  to  Corunna  and  there  leave  her  cargo,  it 
was  held  that  no  freight  was  due." 

The  same  result  would  be  reached  even  in  a  case  where  the 
neutral   cargo  owner  might   gain   by   having  his    cargo   discharged 

in  a  port  of  the  captor  rather  than  at  the  originally  intended  des- 

"(1806)  6C.  Rob.  269. 

"pp.  271,  272. 

"The  Louisa  (1813)  1  Dods.  317. 
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tination ;  for  the  question  is  considered  solely  on  the  ground  of 
contract,  and  the  court  will  not  consider  the  argument  that  the 
cargo  may  have  been  benefited  by  discharge  in  the  captor's  country. 
This  was  clearly  stated  as  the  law  in  the  case  of  The  Fortuna  in 
1809,33  where  Portuguese  goods,  destined  to  Portugal  on  a  Spanish 
vessel,  were  released  by  the  captor  in  a  British  port  on  condem- 
nation of  the  vessel.  In  denying  the  captor's  claim  for  freight, 
Lord  Stowell  said  :34 

"Whether,  as  the  cargoes  were  brought  into  the  ports  of  this 
country,  the  parties  may  have  thought  proper  to  dispose  of  them 
here  is  a  matter  into  which  the  Court  will  not  enquire,  because  it 
lays  aside  all  considerations  of  more  or  less  advantage  arising  to 
the  property  from  the  change  of  destination ;  that  is  merely  an 
accidental  circumstance,  which  has  no  connection  with  the  prin- 
ciple upon  which  freight  is  given.  It  may  happen  that  cargoes 
are  sometimes  brought  to  a  more  beneficial  market  in  consequence 
of  capture,  but  the  Court  will  not  institute  an  inquiry  into  such 
a  fact,  laborious  in  its  process  and  uncertain  in  its  result,  when 
the  only  question  is  whether  the  contract  of  affreightment  has 
been  fulfilled  or  not."35 

In  a  few  reported  cases,  however,  substantial  performance  of 
the  contract  of  carriage  was  found  under  the  peculiar  facts,  and 
full  freight  allowed  to  the  captor. 

Thus  in  The  Ship  Ann  Green  and  Cargo,36  a  case  of  a  British 
ship  on  a  voyage  from  Jamaica  to  Quebec,  captured  and  brought 
into  Boston,  a  small  consignment  of  the  cargo  was  found  to  be 
American  property.  It  appeared  that  the  shippers  would  have 
shipped  the  property  directly  to  the  United  States  if  they  could 
have  done  so  and  that  they  had  shipped  the  goods  to  Quebec  for 
sale  there,  the  proceeds  to  be  remitted  to  New  York.  On  these 
facts  the  Court  held  that  the  captor  in  bringing  the  cargo  to  Boston 
had  virtually  carried  out  the  original  intention  of  the  contracting 
parties,  and  therefore  allowed  full  bill  of  lading  freight,  holding 
that  in  a  commercial  view  Boston  and  New  York  should  from 
their  proximity  be  considered  as  the  same.  Mr.  Justice  Story 
said  :37 

"For  myself,  I  have  no  hesitation  to  declare,  that  independent 
of  all  authority,  where  the  proceeds  of  the  goods  were  ultimately 
intended   for  this  country,  and  they  have  been  saved  from  the 

"Edw.  56. 

"At  p.  58. 

"See  to  the  same  effect,  Lord  Stowell,  in  The  Diana  (1803)  5  C.  Rob.  69. 

M(C.C.  1812)    1  Gall.  274. 

"At  pp.  294,  295. 
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grasp  of  the  enemy  by  the  capture,  I  shall  allow  a  full  and  com- 
plete freight.  It  is  in  vain  to  shut  our  eyes  against  the  real  bene- 
fit conferred  on  the  claimants." 

Likewise  in  The  Diana,™  it  appeared  that  British  cargo  on  a 
Dutch  vessel,  brought  into  England,  had  been  shipped  (apparently 
from  a  Dutch  Colony)  to  Holland ;  the  cargo  claimants  would  have 
shipped  their  goods  to  England,  but  were  prevented  from  doing 
so  by  the  Dutch  Colonial  Trade  laws,  and  intended  to  have  either 
the  goods  themselves  or  their  proceeds  remitted  to  England. 
Under  these  circumstances  Lord  Stowell  held  that  the  intention 
of  the  cargo  owners  had  been  very  definitely  fulfilled  and  allowed 
freight. 

So  also  in  The  Vrouzv  Henrietta,™  where  British  cargo  was 
landed  at  Plymouth  instead  of  at  London,  as  called  for  in  the 
tontract  of  carriage,  the  Court  held  there  was  substantial  perform- 
ance of  the  contract  and  imposed  freight. 


RIGHT    TO   FREIGHT    WHERE   VESSEL   IS    NOT    CAPTURED   BUT   DIVERTED 
TO  A  PORT  IN  THE  CAPTOR'S  COUNTRY. 

The  cases  thus  far  discussed  have  been  those  in  which  the 
captor  has  seized  enemy  cargo  or  contraband  on  a  neutral  vessel, 
or  has  captured  an  enemy  vessel  carrying  neutral  cargo.  The 
majority  of  cases,  however,  in  the  British  Prize  Courts  in  the 
present  war  involving  claims  of  freight  have  been  where  British 
or  allied  vessels,  bound  to  enemy  ports  or  carrying  enemy  or 
neutral  cargo  on  the  outbreak  of  war,  were  diverted  to  British 
ports  where  they  discharged  their  cargoes  and  abandoned  their 
voyages.  In  these  cases  the  Prize  Courts  have  applied  a  different 
principle  from  that  requiring  strict  or  substantial  performance  of 
the  contract  of  carriage  as  a  condition  to  the  earning  of  any  freight. 
The  first  of  such  cases  was  The  Roumanian:1"  In  that  case  a  cargo 
of  oil,  German  property,  was  on  a  voyage  from  Port  Arthur, 
Texas,  to  Hamburg,  in  a  British  vessel  al  the  outbreak  of  war. 
Freight  was  payable  on  delivery.  When  the  vessel  reached  the 
English  Channel  on  August  14,  1°44,  her  master  received  instruc- 
tions- to  proceed  to  a  British  port.     The  oil  was  seized  and  con- 

"(1803)  5  C.  Rob.  67. 

"(1803)  1  Engli  h  Pi  427,  note. 

"[1915]  P.  26,  in  the  Probate,  Divorce  and  Admiralty  Division  of  the 
High  Court  of  Justice. 


PRIZE  CASES  OF  THE  PRESENT  WAR.  195 

demned.     The  Crown,  without  admitting  liability  for  freight,  con- 
sented to  an  allowance  to  the  steamship  of  pro  rata  freight. 

In  the  next  case,  however,  The  Juno,41  the  claim  for  freight 
was  contested.  Certain  cargo,  enemy  property,  and  destined  for 
points  in  Germany,  was  loaded  on  a  British  vessel  at  Bristol  July 
28,  1914,  for  carriage  via  Amsterdam.  The  vessel  called  at 
Swansea  for  additional  cargo,  and  the  cargo  in  question  was  there 
seized  after  outbreak  of  the  war.  Although  by  the  bills  of  lading 
freight  became  due  on  shipment,  it  was  not  prepaid.  The  ship- 
owners claimed  full  freight  because  it  became  due  on  shipment. 
The  Crown  claimed  that  no  freight  was  due  because  the  non- 
completion  of  the  voyage  was  due  to  its  having  become  unlawful, 
not  to  the  seizure  of  the  cargo.  The  Court  pointed  out  that  this 
was  a  case  primae  impressionis.  It  distinguished  the  case  from 
that  of  seizure  of  enemy  cargo  on  a  neutral  vessel  (under  the  law 
prior  to  the  Crimean  War)  where  full  freight  was  paid  to  the 
neutral  vessel  on  the  ground  that  the  captor  had  prevented  the 
vessel  from  completing  the  carriage;  here  the  completion  of  the 
carriage  had  become  unlawful  for  the  vessel  itself,  regardless  of 
any  action  by  the  captor.  Sir  Samuel  Evans,  basing  his  decision 
on  the  equitable  jurisdiction  of  a  Prize  Court,  held  the  shipowner 
entitled  to  some  freight,  and  formulated  the  rule  for  ascertaining 
the  amount  of  freight  payable  to  a  British  vessel  which  is  unable 
to  carry  cargo  to  destination  because  the  cargo  is  enemy  property 
and  such  carriage  would  amount  to  a  trading  with  the  enemy  on 
the  part  of  the  vessel  owners,  as  follows  :42 

"It  would  not  be  right,  however,  in  my  opinion  to  withhold 
from  the  shipowners  all  the  freight  on  account  of  the  'incapacity 
of  the  ship'  where  the  shipment  took  place  before  war  and  the 
voyage  was  partly  accomplished.  What,  then,  ought  to  be  the 
rule  ?     *     *     * 

"In  the  present  case,  where  only  a  comparatively  small  part 
of  the  voyage  was  made,  I  think  the  whole  freight  ought  not  to 
be  allowed.     *     *     * 

"Such  a  sum  is  to  be  allowed  for  freight  as  is  fair  and  rea- 
sonable in  all  the  circumstances,  regard  being  had  to  the  rate  of 
freight  originally  agreed  (although  this  is  not  necessarily  con- 
clusive in  all  cases),  to  the  extent  to  which  the  voyage  has  been 
made,  to  the  labour  and  cost  expended,  or  any  special  charges 
incurred  in  respect  of  the  cargo  seized  before  its  seizure  and 
unlivery,  and  to  the  benefit  accruing  to  the  cargo  from  the  carriage 

41[1916]   P.  169,  in  the  Probate,  Divorce  and  Admiralty  Division  of  the 
High  Court  of  Justice, 
"pp.  174,  175. 
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on  the  voyage  up  to  the  seizure  and  unlivery ;  but  no  sum  is  to 
be  allowed  in  respect  of  any  inconveniences  or  delay  attributable 
to  the  state  of  war,  or  to  the  consequent  detention  and  seizure." 

In  The  Tredegar  Hall,43  a  British  vessel,  before  war,  loaded  a 
cargo  of  maize  at  River  Plate  ports  for  Hamburg  and  Emden,  and 
on  arriving  off  the  English  coast  was  diverted  to  a  British  port. 
The  vessel  put  in  at  Weymouth,  whence  she  was  ordered  by  the 
Admiralty  to  Portland  Harbor,  whence  she  was  again  ordered  to 
proceed  to  Avonmouth  and  from  there  to  Cork.  There  she  dis- 
charged her  cargo,  which  was  seized  and  condemned.  The 
Admiralty  did  not  raise  the  question  of  the  amount  of  freight, 
but  paid  the  shipowner  full  chartered  freight.  The  shipowner 
then  claimed  additional  freight  for  the  carriage  from  Weymouth 
to  Cork  and  demurrage  for  detention  at  Weymouth  and  Portland, 
or  in  the  alternative,  the  excess  of  the  cost  of  discharging  at  Cork 
instead  of  at  Hamburg  and  Emden.  The  court  reaffirmed  the 
holding  of  The  Juno,  that 

"No  sum  ought  to  be  allowed  to  British  shipowners  in  respect 
of  any  delay  or  inconvenience  which  might  occur  to  a  ship  as  the 
result  of  her  diversion  or  detention  for  the  purpose  of  seizure, 
and  making  the  unlivery  of  confiscable  enemy  cargo  *  *  *. 
It  is  a  loss,  if  it  be  a  loss,  to  the  shipowners  as  a  result  of  the  war, 
and  for  which,  unfortunately,  they  cannot  have  any  compensa- 
tion."" 

With  respect  to  the  alternative  claim  for  extra  expenses  in  dis- 
charging at  Cork,  the  Court  said  :,:' 

"These  losses  are  losses  which  the  shipowner  sustains  by  rea- 
son of  the  war,  and  which  he  is  not  entitled  to  have  brought  into 
account  at  all  in  the  estimation  of  the  freight." 

Likewise  in  The  Manningtry*9  where,  before  war,  a  British 
vessel,  under  charter  to  a  German  company,  sailed  from  Australia 
with  cargo  for  Antwerp,  and  was  diverted  to  a  British  port,  where 
her  cargo  was  seized  and  condemned  as  enemy  property,  a  refer- 
ence was  ordered  to  determine  the  amount  of  freight  payable  to 
the  shipowner  out  of  the  proceeds  of  the  condemned  cargo. 

"[1916]  P.  217,  in  the  Probate,  Divorce  and  Admiralty  Division  of  the 
Hi^h  Court  of  Justice. 

"p.  219. 

"p.  220. 

4,1  [19161  P.  329,  in  the  Probate,  Divorce  and  Admiralty  Division  of  the 
I  [igh  Court  of  Ju  tii  e 
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In  The  Iolo,i7  the  principle  of  The  Juno  was  extended  to  apply 
to  a  case  where  cargo  was  not  condemned  as  enemy  property,  but 
was  restored  as  the  property  of  an  ally,  discharged  at  a  port  short 
of  the  originally  intended  enemy  destination.  A  British  vessel 
sailed  from  the  port  of  Nicolaieff,  Russia,  before  the  outbreak  of 
war,  bound  for  Hamburg.  As  the  vessel  passed  Gibraltar  her 
owners,  under  instructions  of  the  Admiralty,  ordered  her  to  pro- 
ceed to  a  British  port.  On  arrival  in  England  her  cargo  was  seized 
and  sold  and  the  proceeds  paid  into  the  Prize  Court.  A  Russian 
bank  claimed  the  proceeds  of  the  consignment  in  question  free 
from  lien  for  freight.  It  is  manifest  that  the  contract  of  the 
British  vessel  to  carry  the  cargo  to  Germany  became  void  on  the 
outbreak  of  war,48  and  the  contract  did  not  provide  for  an  alterna- 
tive performance  as  in  The  Teutonia,49  The  Court  held  that  the 
shipowner  was  entitled  to  be  paid  out  of  the  proceeds  some  freight 
less  than  full  freight,  and  a  reference  was  ordered  to  determine 
the  amount  in  accordance  with  the  principles  laid  down  in  The 
Juno.  It  should  be  noted  that  in  this  case  the  cargo,  being  Russian, 
was  under  the  same  disability  to  proceed  to  Hamburg,  the  original 
destination,  as  was  the  British  carrying  vessel. 

The  decisions  in  The  Juno  and  The  Iolo  were  based  on  the 
reasoning  of  Lord  Stowell  in  The  Friends™  decided  in  1810.  In 
that  case  a  British  vessel,  chartered  for  a  voyage  from  Campeachy 
to  Lisbon,  was  warned  off  by  the  blockading  squadron  on  her 
arrival  at  the  entrance  of  the  Tagus.  After  continuing  with  the 
blockading  fleet  for  some  days,  she  was  blown  out  to  sea,  where 
she  was  captured  by  a  Spanish  privateer  and  was  soon  afterwards 
recaptured  by  a  British  cruiser  and  carried  to  Madeira,  where 
both  ship  and  cargo  were  sold  by  the  re-captors  for  salvage.  The 
question  raised  was  whether  any  freight  was  due  from  the  cargo. 
Lord  Stowell  said:51 

"This  court  sits  no  more  than  the  courts  of  common  law  do  to 
make   contracts    between   parties;   but    as    a   court   exercising   an 

47[1916]  P.  206,  in  the  Probate,  Divorce  and  Admiralty  Division  of  the 
High  Court  of  Justice. 

"See  Arnhold,  Karberg  &  Co.  v.  Blythe,  Green,  Jourdain  &  Co.  [1915] 
2  K.  B.  379;  Esposito  v.  Bowden  (1857)  7  E.  &  B.  763;  Sanday  &  Co.  v. 
British  &  Foreign  Marine  Ins.  Co.  Ltd.  [1916]  A.  C.  650;  The  William 
Bagaley  (1866)  5  Wall.  377,  405;  Hanger  v.  Abbott  (1867)  6  Wall.  532, 
535  and  cases  there  cited. 

49(1872)  L.  R.  4  P.  C.  171. 

S0Edw.  246. 

"At  pp.  247,  248. 
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equitable  jurisdiction,  it  considers  itself  bound  to  provide  as  well 
as  it  can  for  that  relation  of  interests  which  has  unexpectedly 
taken  place  under  a  state  of  facts  out  of  the  contemplation  of  the 
contracting  parties  in  the  course  of  the  transaction." 

He  held  that  if  the  incapacity  of  completing  the  voyage  could 
be  exclusively  attributed  to  either  the  ship  or  cargo  the  loss  should 
rest  accordingly,  but  that  under  the  circumstances  in  that  case, 
both  ship  and  cargo  having  been  equally  affected  by  the  blockade, 
the  loss  arose  from  the  common  incapacity  of  both  ship  and  cargo 
to  proceed  to  destination.  He  therefore  considered  it  equitable 
that  freight  should  be  divided  and  decreed  that  half  freight  should 
be  paid  by  the  cargo.  However  equitable  this  conclusion  may 
seem,  it  is  contrary  to  cases,  not  of  prize,  in  both  Great  Britain 
and  the  United  States,  which  hold  that  failure  to  deliver  because 
of  blockade,  forfeits  the  vessel's  right  to  freight.52 

In  The  St.  Helena,™  however,  the  only  disability  to  proceed  was 
that  of  the  vessel,  yet  pro  rata  freight  was  imposed  on  neutral 
cargo  not  carried  to  destination.  In  July,  1914,  a  British  vessel 
loaded  at  Tampa,  Florida,  a  part  cargo  of  phosphate  rock  for 
Hamburg,  freight  payable  on  delivery.  On  arriving  off  the  Lizard, 
August  3,  1914,  the  vessel  was  diverted  to  a  British  port,  and  the 
cargo  was  seized  as  prize.  Before  the  condemnation  proceedings 
were  heard  in  the  Prize  Court,  the  British  Government  released  the 
phosphate  rock,  as  neutral  property,  subject  to  the  shipowner's  lien 
for  freight.  The  owners  of  the  phosphate  rock  thereupon 
deposited,  under  protest,  the  amount  of  freight  and  received  their 
cargo.  The  shipowners  then  brought  action  in  the  King's  Bench 
Division  for  a  judgment  that  they  were  entitled  to  the  entire 
deposit,  or  such  portion  as  might  be  determined  to  be  pro  rata 
itincris.  In  that  action  at  common  law,  based  on  the  bill  of  lading 
contract,  reported  as  St.  Enoch  Shipping  Co.  v.  Phosphate  Mining 
Co./'4  the  King's  Bench  Division  held  that  as  the  vessel  had  not 
performed  the  voyage  contracted  for,  her  owners  were  not  entitled 
to  full  freight,  and  as  there  had  been  no  agreement  by  the  cargo 
owners  to  accepl  delivery  at  a  British  port,  the  shipowners  were 
not  entitled  to  freight  pro  rata  itincris.  The  shipowners  then 
moved  in  the  Prize  Court  for  a  decree  for  pro  rota  freight,  and  the 

u  Ti  ■  Harriman  (1869)  9  Wall.  161.  The  decision  in 
The  friends  is  questioned  by  Mr.  Justice  Story  in  The  Ship  Nathaniel 
Hooper  (C.C.  1839)  3  Sumner,  542. 

"(1915)  1  Trchcrn,  op.  cit.  618,  in  the  Probate,  Divorce  and  Admiralty 
Division  of   the   High   Court  of   Justice. 

M[1916]  2  K.  B.  624. 
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cargo  owners  pleaded  res  judicata.  The  Prize  Court,  however, 
held  that  the  action  in  the  King's  Bench  Division,  being  on  the 
contract,  did  not  raise  the  same  question  as  the  motion  in  the 
prize  proceedings ;  that  the  King's  Bench  Division,  being  bound  by- 
municipal  law,  could  not  act  on  the  equitable  principles  of  a  Prize 
Court;  that  the  application  in  the  Prize  Court  raised  a  new  ques- 
tion which  was  not  res  judicata ;  and  ordered  a  reference  to  deter- 
mine the  amount  of  freight. 

In  so  far  as  the  Prize  Court  held  it  had  jurisdiction  to  hear 
the  application  for  freight,  its  decision  cannot  be  questioned ;  it 
may  even  be  conceded  that  once  the  cargo  was  seized,  the  King's 
Bench  Division  was  without  jurisdiction  to  pass  on  the  question  of 
freight,  even  within  its  restricted  field  of  municipal  law.  But  in 
so  far  as  the  Prize  Court  laid  down  the  principle  that  where  a 
vessel  fails  to  perform  the  voyage  contracted  for  in  the  bill  of 
lading  through  some  cause  other  than  the  fault  of  the  cargo,  or 
in  the  absence  of  the  cargo  owner's  agreement  to  accept  delivery  at 
an  intermediate  port,  she  is  entitled  to  some  freight,  its  position 
seems  open  to  serious  question. 

It  may  be  equitable  for  a  captor  who  has  seized  enemy  cargo 
on  a  vessel  of  its  own  nationality,  as  in  The  Roumanian,  The  Juno, 
and  The  Manningtry,  or  who  has  seized  cargo  which  has  become 
contraband  since  sailing  on  a  neutral  vessel,  as  in  The  Katwyk,  to 
allow  to  the  carrying  vessel  some  sum  out  of  the  proceeds  of  the 
condemned  cargo  in  lieu  of  freight.  By  the  universally  conceded 
principle  of  international  law  the  captor  of  cargo  steps  into  the 
place  of  the  original  cargo  owner,  and  the  matter  then  is  solely 
between  the  vessel  and  the  captor.  But  in  a  situation  such  as  The 
St.  Helena,  the  shipowner  and  cargo  owner  are  not  changed,  and 
the  court  of  the  captor  has  stepped  in  between  these  two  parties 
and  has  imposed  an  obligation  which  is  inconsistent  with  their 
contract.  If  the  cargo  owner  agrees  to  accept  delivery  of  his 
cargo  at  a  place  other  than  the  original  destination,  then  he  has 
made  a  new  contract  with  the  carrying  vessel,  with  the  implied 
promise  to  pay  freight  pro  rata  itineris,  an  obligation  which  is  well 
known  in  maritime  law.  Acceptance  of  his  cargo  at  a  port  short 
of  destination  through  necessity,  however,  is  not  a  voluntary  agree- 
ment to  take  delivery  at  such  port,  and  in  such  case  the  vessel  is 
not  entitled  even  to  pro  rata  freight,  either  at  law  or  in 
admiralty.55    Nor  does  the  equitable  power  of  a  Prize  Court  seem 

65The  Ship  Nathaniel  Hooper  (C.C.  1839)  3  Sumner,  542;  The  Joseph 
Farwell  (D.  C.  1887)  31  Fed.  844;  Caze  v.  Baltimore  Ins.  Co.  (1813)  7 
Cranch.  358;  Hunter  v.  Prinsep  (1808)   10  East  378. 
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satisfactory  ground  for  the  principle  enunciated  in  The  St.  Helena. 
Admiralty  Courts  have,  equally  with  Prize  Courts,  claimed  to  act 
on  equitable  principles,  but  the  Admiralty  Courts  have  not 
departed  from  the  rule  that  freight  is  not  payable  unless  the 
vessel  has  carried  the  cargo  to  destination, — or  unless  the  cargo 
owner  has  agreed  to  take  delivery  at  a  point  short  of  destination, — 
no  matter  what  the  hardship  may  be  on  the  vessel.56 

Nor  can  it  be  said  that  the  vessel  has  contributed  something 
for  the  benefit  of  the  cargo,  as  in  general  average.  It  may  happen 
that  the  cargo  will  command  a  higher  market  in  the  captor's 
country  than  it  would  have  in  the  country  to  which  it  was  destined 
or  than  the  contract  price  at  which  it  would  have  been  sold  at 
the  original  destination,  so  that  the  owner  would  not  actually 
sustain  a  loss  from  the  change  in  point  of  discharge,  but  it  is 
believed  that  such  would  be  the  case  in  the  minority  of  instances. 
It  is  difficult  to  see  why  a  distinction  should  be  drawn  between 
the  failure  of  a  captured  enemy  vessel  to  carry  to  destination 
and  the  failure  of  an  innocent  vessel  to  carry  to  destination  ;  in  the 
first  case  it  is  well  settled  that  the  cargo  owner  does  not  pay 
any  freight,  yet  in  the  second  case  it  has  been  held  that  the 
innocent  cargo  owner  must  pay  pro  rata  freight. 

A  somewhat  similar  case  arose,  and  a  similar  result  was 
reached  in  the  United  States  in  1816  in  The  Antonia  Johanna}1 
In  that  case  a  Russian  (neutral)  ship  was  chartered  to  a  British 
firm  at  a  lump  sum  freight  for  a  voyage  from  London  to  St. 
Michaels,  thence  to  Fayal,  thence  to  any  port  on  the  Baltic  and 
return  to  London.  On  the  voyage  from  London  to  St.  Michaels 
the  ship  was  captured  by  an  American  privateer  and  brought 
into  Wilmington,  N.  C,  where  ship  and  cargo  were  libeled  as 
prize.  The  ship  and  part  of  the  cargo  were  restored  and  the 
entire  lump  sum  freight  was  decreed  by  the  District  Court  to  be 
paid  to  the  master  and  charged  exclusively  on  proceeds  of  the 
condemned  cargo.  This  decree  was  affirmed  by  the  Circuit  Court. 
On  appeal  to  the  Supreme  Court  the  captor  claimed  that  full 
freight  was  not  due  to  the  ship,  as  the  voyage  from  London 
to  St.  Michaels  was  only  part  of  the  chartered  voyage,  and 
further,  that  in  any  event  freight  should  not  have  been  charged 
exclusively  on  the  condemned  cargo.  Mr.  Justice  Story  held 
that  as  the  captor  had  acquiesced  in  the  COUIl  below  in  the  amount 

"The  Harriman    (1869)   9  Wall.   161,  and  cases  cited;  The  Isabella  Ja- 
cobina   (1801  I  4  C.  Rob.  77. 
"(1816)   1  Wheat.  159. 
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of  freight  awarded,  he  could  not  now  claim  that  only  pro  rata 
freight  was  due,  "a  question  which  would  otherwise  have  deserved 
grave  consideration" ;  but  as  to  the  captor's  other  contention, 
the  court  held  that  the  freight  should  be  apportioned  between 
the  condemned  cargo  and  the  restored  cargo.  Yet  in  The  Schooner 
Lively  and  Cargo,57"  where  both  ship  and  cargo  were  ordered  re- 
stored, Mr.  Justice  Story  held  that  freight  was  not  an  item  of 
damages  against  the  captors,  although  the  capture  was  without 
probable  cause,  because  the  ship  was  left  in  a  situation  where  she 
could  have  completed  the  voyage  and  earned  her  freight;  but  that 
if  the  cargo  had  been  discharged,  freight  would  be  a  proper  item 
of  damage  against  the  captors. 

There  is  also  ancient  English  authority  for  the  decision  in 
The  St.  Helena.  The  question  arose  in  the  British  Prize  Court 
as  early  as  1800  in  The  Racehorse.™  In  that  case  a  British 
vessel  chartered  to  go  from  Liverpool  in  ballast  to  Lisbon  and 
bring  back  a  cargo  to  Dublin,  was  captured  on  the  return  voyage 
by  a  French  privateer  off  Falmouth  and  was  afterwards  recaptured 
and  brought  to  Falmouth,  where  the  cargo  was  discharged.  The 
ship  was  restored  on  July  2.  Claim  for  the  cargo  was  first  made 
on  July  17  and  after  litigation  it  was  restored  November  16. 
No  demand  was  made  on  the  ship's  agent  that  the  cargo  should 
be  carried  to  destination.  The  Court  held  that  the  ship  having 
been  restored  was  not  obliged  to  await  the  result  of  the  cargo 
prize  proceedings,  beyond  a  reasonable  time,  and  though  the  ship 
had  acted  as  though  the  contract  of  carriage  had  been  totally 
dissolved,  the  Court  awarded  full  freight. 

The  fact  that  no  demand  was  made  of  the  vessel  for  the 
oncarriage  of  the  cargo  to  destination  cannot,  however,  be  con- 
sidered as  the  basis  of  the  decision  in  the  foregoing  case.  For 
the  same  result  was  reached  in  The  Martha,™  which  was  also 
a  decision  by  Lord  Stowell,  where  there  was  a  demand  and  no 
delay  to  the  vessel.  In  that  case  an  American  vessel  bound  to 
Amsterdam  was  captured  in  the  English  Channel  in  December 
1800  and  brought  into  an  English  port.  The  ship  was  restored 
on  January  10,  1801.  On  January  15  an  order  was  made  for 
discharge  of  her  cargo  and  on  the  following  day  one  consign- 
ment of  cargo  was  restored,  but  had  to  be  discharged  in  order  to 

678 (C.C.  1812)    1  Gall.  315. 

M3  C.  Rob.  101. 

"(1801)  3  C.  Rob.  106,  n. 
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reach  cargo  below  it.  The  claimant  of  the  consignment  in  ques- 
tion demanded  of  the  master  of  the  vessel  that  he  carry  it  to  the 
original  destination,  at  the  same  time  offering  to  pay  the  expense 
of  reshipment.  Lord  Stowell  on  the  authority  of  an  earlier 
similar  case,  The  Hamilton,60  held  that  the  master  was  entitled 
to  full  freight  and  was  not  under  the  obligation  of  earning  the 
cargo  to  its  destination.  On  similar  facts  full  freight  was  awarded 
in  The  Hoffnung.81 

The  decisions  in  The  St.  Helena  and  in  The  Antonia  Johanna, 
in  so  far  as  they  impose  freight  on  restored  cargo  not  carried  to 
destination,  seem,  in  spite  of  their  great  authority,  wrong.  In 
prize  law  "capture  is  equivalent  to  delivery"  in  the  sense  that  if 
the  captor  seizes  cargo  and  prevents  its  carriage  to  destination 
he  must  pay  the  freight  which  would  have  been  earned  on  delivery. 
But  where  cargo  is  restored  to  its  owner  in  a  country  other  than 
its  intended  destination  it  seems  both  illogical  and  inequitable  to 
call  such  a  situation  delivery  or  exact  any  freight  from  the 
innocent  cargo  owner.  It  is  admitted  that  during  war  neutrals 
must  suffer  inconvenience  and  even  loss,  which  in  cases  similar 
to  the  two  under  discussion  consists  in  having  their  cargo  dis- 
charged in  a  country  to  which  they  did  not  intend  to  ship  it.  It 
is  difficult  to  justify  a  doctrine  which  adds  to  such  inconvenience, 
and  often  loss,  the  exaction  of  even  pro  rata  freight.  Bills  of 
lading  almost  always  contain  the  exception  of  restraints  of  princes, 
rulers  and  peoples,  so  that  the  ship  could  not  be  held  liable  in 
such  cases  for  failure  to  deliver  cargo  at  destination ;  but  the 
result  of  these  two  cases  is  to  make  restraint  of  princes  not  merely 
a  shield  but  a  sword. 

The  just  and  logical  view  seems  to  be  found  in  the  early  case 
of  The  CopenJiaqen.02  There  a  neutral  vessel,  with  cargo  from 
Smyrna,  put  into  a  British  port  on  account  of  stress  of  weather 
for  repairs  and  was  seized,  together  with  her  cargo.  The  cargo 
was  restored,  and  sometime  later  the  ship  also  was  restored. 
Part  '>f  the  cargo  was  transhipped  by  the  master  in  other  vessels 
for  the  original  destination,  and  part  sent  to  London.  On  petition 
of  the  shipowners  for  freight,  the  Court  allowed  pro  rata  freight 
to   The   Copenhagen  and  to  the  oncarrying  vessels.     This   would 

m(\793)    Rorlman. 

"MHOS)  6  C.  Rob.  231.  The  decisions  in  The  Racehorse,  The  Martha 
and   The   TIofTnnmr   are   questioned    in    The    Ship    Nathatniel    Hooper    CC.C. 

1839)  3  Sumner,  542. 
■l  1799)  1  C.  Rob.  289. 
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seem  entirely  right  as  to  the  goods  which  were  carried  to  their 
original  destination.  That  this  was  the  extent  of  the  decision 
seems  clear  from  Lord  Stowell's  remark  :63 

"But  if  ship  and  cargo  being  both  neutral  are  restored,  the 
consequence  is  only  that  the  ship  must  proceed  on  and  complete 
her  voyage  before  she  can  demand  her  freight." 

A  situation  unique  in  its  facts,  involving  the  right  to  freight 
as  between  neutral  ship  and  neutral  cargo,  and  emphasizing  the 
ship's  right  to  freight  when  she  has  fully  performed  the  con- 
tract of  carriage  made  with  the  shipper,  arose  in  The  Fanny.94 
A  privateer,  fitted  out  at  Baltimore  for  attacks  on  Spanish  and 
Portuguese  commerce  in  breach  of  the  neutrality  of  the  United 
States,  captured  a  Portuguese  ship  and  cargo,  including  certain 
hides.  These  were  sent  by  the  captors  to  St.  Thomas  and  there 
sold  to  the  American  Consul,  who  claimed  to  be  a  bona  fide 
purchaser  without  notice,  and  who  shipped  them  in  The  Fanny 
to  Baltimore,  where  they  were  libeled  in  prize  by  the  Portuguese 
Consul  General  on  behalf  of  the  original  owners.  The  hides  were 
released  on  stipulation  for  value.  The  shipowners  petitioned  for 
freight.  The  Supreme  Court  held  the  original  owners  were 
entitled  to  the  appraised  value  of  their  hides,  but,  in  sending  the 
case  back  to  the  Circuit  Court,  decreed  that  if  the  freight  had  not 
been  prepaid,  it  should  be  deducted  in  making  restoration  to  the 
owners. 

Two  cases  have  arisen,  presenting  a  situation  where  cargo  on 
British  vessels  having  been  diverted  to  Great  Britain,  claimants 
in  Great  Britain  paid  the  freight  thereon,  claiming  the  property, 
which  was  eventually  condemned  as  enemy  property.  In  The 
Manningtry,65  a  consignment  of  zinc  was  shipped  before  war 
from  Australia  in  a  British  vessel,  under  charter  to  a  German 
company,  for  Antwerp.  War  broke  out  while  the  vessel  was  on 
the  voyage  and  she  was  diverted  to  a  British  port,  where  her 
cargo  was  seized  as  prize.  A  British  bank,  pledgee  of  the  zinc 
through  advances  on  the  bills  of  lading,  which  it  held,  paid  the 
freight  to  the  shipowner  believing  it  was  entitled  to  the  con- 
signment,  and   in  ignorance  that  the  cargo   had   been  seized   as 

"At  p.  292. 

"(1824)  9  Wheat.  658. 

1,5  [1916]   P.  329,  in  the  Probate,  Divorce  and  Admiralty  Division  of  the 
High  Court  of  Justice. 
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prize.**  The  cargo  was  condemned  as  enemy  property.  The 
bank  thereupon  claimed  refund  of  the  freight  out  of  the  pro- 
ceeds. The  Court  found  that  the  payment  of  freight  to  the  ship- 
owner had  been  made  bona  fide  and  in  ignorance  of  the  fact  that 
the  cargo  had  already  been  seized,  and  allowed  the  claim.  The 
pledgee  of  another  consignment  on  the  same  vessel  who  had  paid 
freight  to  the  shipowner  claimed  the  release  of  its  consignment 
and  after  condemnation  the  Court  refused  to  grant  a  refund  of 
freight  to  this  pledgee  on  the  ground  that  it  had  paid  the  freight 
with  full  knowledge  of  the  seizure  and  solely  to  fortify  its  claim 
to  the  goods  themselves.67 

In  The  Bilbster™  the  facts  were  similar  except  that  the  British 
claimant  of  enemy  cargo  had  not  made  advances  on  the  credit  of 
the  cargo.  The  Court  found  that  the  claimant  had  no  title  of 
any  kind  to  the  goods,  but  had  paid  the  freight  on  account  of 
the  German  owner  in  an  attempt  to  save  the  goods  for  the  enemy 
owner  from  condemnation.  The  claim  for  refund  of  freight  was 
necessarily  denied. 

A  curious  chain  of  circumstances  resulted  in  one  case.  The 
Anastassios  Koroncos,r'''  in  a  British  Prize  Court  condemning 
enemy  cargo  received  from  a  neutral  vessel  and  paying  freighl 
thereon.  Certain  goods,  the  property  of  Turkish  merchants  at 
Antioch,  were  shipped  July  24,  1914.  at  Alexandretta,  on  a  German 
vessel,  for  carriage  to  Malta,  there  to  be  sold  by  agents  of  the 
Turkish  owners.  Freight  was  payable  on  delivery  at  Malta.  On 
the  outbreak  of  war  between  Great  Britain  and  Germany,  the 
German  vessel  sought  refuge  in  Syra  to  avoid  capture,  but  the 
goods  being  then  neutral  property,  the  German  Steamship  Com- 
pany arranged  to  tranship  them  by  The  National  Steam  Naviga- 
tion Company,  a  Greek   line,  to    Piraeus,  where  they  were  put   on 

board  the  Greek  steamship  Anastassios  Koroneos,  and  thai  vessel 
broughl  them  to  Malta,  where  they  arrived  January  26,  1915. 
Greal  Britain  declared  war  on  Turkey  November  5,  1914.  On 
arrival  at  Malta  the  goods  were  voluntarily  handed  over  to  the 
British  Collector  of  Customs,  being  discharged  on  lighters.  Prom 
the  lighters  they  were  landed,  but  were  detained  by  the  Govern- 

n  of   tin-  rights  of  a  pledgee  "f  enemy  cargo 
I  !olumbia  Law  Rev.  pp.  581  <•/.  seq. 

"A  reference  w^  ordered  to  determine  the  amounl  of  freighl  on  the 
entire  cargo  still  due  to  the  shipowner  on  the  principles  of  The  Juno. 

"[1916]  P.  34S  n.,  in  the  Probate,  Divorce  and  Admiralty  Division  of 
the  I  [igh  <  -  'in  t  of  Justice, 

"(1915)    l   Toll- :n.  op.  cit.  51';,  in  H.  M.  Commercial  Court  for  Malta. 
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ment  pending  determination  as  to  whether  or  not  they  were  enemy 
property,  and  during  that  investigation  they  were  considered  to  be 
goods  afloat.  They  were  seized  as  prize  and  condemned  as  enemy 
property  captured  afloat  (constructively  on  the  lighters  and  after 
passing  from  the  neutral  vessel)  in  a  British  port.70  The  Court 
allowed  to  the  National  Steam  Navigation  Company  freight  from 
Syra  to  Piraeus,  expenses  at  those  two  ports  and  freight  from 
Piraeus  to  Malta.  It  necessarily  disallowed  freight  charges  for 
the  carriage  from  Alexandretta  to  Syra,  paid  by  the  Greek  line 
to  the  German  vessel  to  obtain  release  of  the  cargo  at  Syra,  and 
a  claim  for  insurance  premium  paid  to  a  German  company. 

If  a  vessel  is  guilty  of  continuing  trade  with  the  enemy  after 
outbreak  of  war,  she  not  only  forfeits  all  right  to  freight  but 
is  liable  to  condemnation.71  In  The  Parchim,72  by  a  contract 
made  before  the  war  between  German  merchants  of  Hamburg 
as  sellers  and  a  Dutch  Company  of  Holland  as  buyers,  a  cargo  of 
nitrate  of  soda  was  loaded  at  a  port  in  Chili  on  a  Russian  sailing 
ship  which  had  been  chartered  by  the  sellers  of  the  cargo  in 
May  1914.  The  bills  of  lading,  dated  August  6,  1914,  called  for 
delivery  at  Delfzyl,  Holland.  Loading  began  in  July  but  was 
not  completed  until  after  the  outbreak  of  war  and  the  ship  sailed 
on  August  29,  1914.  She  put  in  at  Plymouth,  where  the  cargo 
was  seized.  Under  the  terms  of  the  contract  of  sale  title  to  the 
cargo  had  not  passed  to  the  neutral  buyers  and  it  was  therefore 
condemned  as  enemy  property.  The  Russian  ship  owners  claimed 
freight.  It  was  held  that  on  the  outbreak  of  war  between  Russia 
and  Germany  the  charter  party  became  void  and  the  Russian  ship 
had  therefore  been  guilty  of  trading  with  the  enemy  in  continuing 
to  load  after  August  1,  1914;  that  on  the  entrance  of  Great  Britain 
into  the  war  as  an  ally  of  Russia  on  August  4,  1914,  the  Russian 
ship  had  been  guilty  of  trading  with  the  common  enemy  of  the 

70For  a  somewhat  similar  treatment  as  "cargo"  of  goods  discharged 
from  a  vessel  and  stored  under  the  control  of  the  Customs  House  or  port 
authorities,  see  The  Roumanian  [1915]  P.  26,  affirmed  [1916]  1  A.  C.  124; 
The  Achaia  No.  2  (1915),  1  Trehern,  op.  cit.  635;  The  Schlesien  [1916]  P. 
225;  The  Eden  Hall  [1916]  P.  78;  and  Ten  Bales  of  Silk  at  Port  Said 
(1916)  2  Trehern,  op.  cit.  247.  As  to  the  right  of  a  Prize  Court  to  fol- 
low prize  even  after  being  landed,  see  The  Two  Friends  (1799)  1  C.  Rob. 
271,  a  case  of  salvage  for  recapture  from  the  enemy.  The  jurisdiction 
of  a  Prize  Court  does  not  attach,  however,  to  cargo  which  has  been  deliv- 
ered, either  in  civil  bailment  or  by  sale,  before  seizure.  The  Ooster  Eems 
(1784)   1  C.  Rob.  284  n.,  The  Charlotte  (1808)  6  C.  Rob.  386  n. 

"The  Odin  (1799)  1  C.  Rob.  248;  The  Venus  (1803)  4  C.  Rob.  355; 
see  also,  The  Hoop  (1799)   1  C.  Rob.  196. 

"(1915)  1  Trehern,  op.  cit.  579,  in  the  Probate,  Divorce  and  Admiralty 
Division  of  the  High  Court  of  Justice. 
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Allies,  and  was  therefore  subject  to  confiscation  by  a  British  Prize 
Court.  The  Crown  did  not  press  for  confiscation  of  the  ship,  but 
very  properly  denied  the  owner's  claim  for  freight.73 

In  the  Civil  War,  a  ship  owned  by  loyal  citizens  found  herself, 
on  the  declaration  of  war,  at  New  Orleans,  loaded  with  cargo 
owned  in  part  by  loyal  citizens  and  in  part  by  citizens  of  the 
Seceding  States,  and  shipped  for  carriage  to  New  York.  She  im- 
mediately withdrew  and  made  the  voyage  to  New  York,  where 
ship  and  cargo  were  seized.  The  ship  and  loyal  cargo  were  re- 
stored, the  enemy  cargo  was  condemned.  The  court  held  that  the 
owners'  action  was  proper  in  withdrawing  their  ship  from  the 
enemy's  port,  and  was  not  intended  as  a  continuation  of  trade  with 
the  enemy ;  but  it  denied  the  master's  petition  for  freight  on  the 
condemned  enemy  cargo.™" 

LIEN    FOR    CARGO'S    SHARE   OF    SALVAGE   AND    GENERAL   AVERAGE. 

In  conclusion  it  may  be  pointed  out  that  just  as  the  Prize 
Court  recognizes  the  maritime  lien  against  cargo  for  freight,  so 
it  recognizes  the  maritime  lien  against  cargo  for  salvage  and  gen- 
eral average.  The  lien  for  cargo's  share  of  salvage  was  recognized 
and  allowed  by  the  Prize  Court  in  The  Chateaubriand?*  the  facts 
of  which  have  already  been  stated.75  The  question  of  ship's  lien 
against  cargo  for  general  average  charges  was  raised  in  The 
Sofareren.™  In  that  case  a  Norwegian  sailing  vessel,  chartered 
to  a  German  company,  loaded  a  cargo  of  chrome  ore  in  New 
Caledonia  and  sailed  in  June  1914  for  Rotterdam.  Under  the 
terms  of  the  contract  of  sale  the  cargo  became  German  property 
on  shipment.  On  September  6,  the  vessel  put  into  Pernambuco 
on  account  of  damage  sustained  by  bad  weather,  and  her  master 
there  first  learned  of  the  war,  and  there  received  cable  instruc- 
tions to  proceed  to  Gothenburg  instead  of  Rotterdam.  By  British 
Order  in  Council  dated  <  )ctober  29,  1914,  chrome  ore  was  declared 
absolute  contraband.     On  November  2,  1914,  the  vessel  was  take  n 

"For   a   case   in   which   the   British    Prize   Court   condemned   cargo   oi 
h  citizens  for  trading  with  the    common  enemy,  see  The  Panai 
(1915)  M  I..  I.  Probate,  140;  1  Trehern,  op.  cit.  195;  affirmed  (1916)  2  id. 
47.    See  also,  The  Neptunus  (1807)  6  C.  Rob.  403. 

Schooner   Hannah   M.  Johnson  and  Cargo   (D.  C.   1862)    Blatch 
P.  C.  160 

r*(1916)  2  T ; -  li-  iii.  op  cii  69,  in  the  Probate,  Divorce  and  Admiralty 
Division  of  the  High  Court  of  Justice. 

nSupra,  p 

»(1915)  114  I.  T.  R,  |n\  s.]  46.  1  Trehern,  op.  cit.  589,  in  the  Prob|^e 
Divorce  and  Admiralty   Division  of  the  High  Court  of  Justice 
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at  sea  by  British  naval  vessels  and  sent  into  a  British  port,  where 
the  cargo  was  condemned  as  contraband  of  war  and  sold.  The 
neutral  ship  owners  claimed  freight  and  the  cargo's  proportion  of 
general  average.  The  Crown  consented  to  a  reference  to  deter- 
mine freight  in  accordance  with  the  principles  laid  down  in 
The  Juno.  In  ordering  a  reference  to  determine  whether  there 
had  been  a  case  of  general  average,  Sir  Samuel  Evans  said:77 

"On  principle  it  appears  to  me  to  be  right  that  where  a  claim 
of  general  average  by  the  ship  against  the  cargo  exists  before  the 
cargo  is  captured  the  captors  take  cum  onere  of  the  cargo's  con- 
tribution to  the  general  average  loss." 

Russell  T.  Mount. 

New  York  City. 

77At  p.  605. 


THE  "RULE  OF  REASON"  AS  APPLIED  BY 

THE    UNITED    STATES    SUPREME 

COURT  TO   COMMERCE   IN 

PATENTED  ARTICLES. 

In  the  six  years  that  have  passed  since  the  Supreme  Court  of 
the  United  States,  in  deciding  the  Standard  Oil  case,  first  used  the 
term  "rule  of  reason"1  the  Court  has  had  occasion  in  five  cases 
to  consider  the  legality  of  acts  which  on  the  one  hand  were  justi- 
fied as  being  the  lawful  exercise  of  rights  conferred  by  patents, 
and  on  the  other  hand,  were  asserted  to  be  outside  the  monopoly 
created  by  letters  patent  and  in  restraint  of  trade.  There  are  now 
pending  in  the  Supreme  Court  four  important  cases,  all  of  which 
have  been  or  will  be  argued  during  this  term,  which  present  other 
aspects  of  the  same  subject,  that  is,  the  extent  of  the  respective 
fields  of  operation  of  the  patent  laws  and  the  anti-trust  laws. 

The  cases  already  decided  are  the  Mimeograph  case,2  the  so- 
called  "Bathtub  Trust"  case,3  the  Sanatogcn  case,4  the  so-called 
"Shoe  Machinery  Trust"  criminal  case5  and  Virtue  v.  Creamery 
Package  Mfg.  Co.6 

The  last  of  these  cases  is  unimportant.  Of  the  other  four 
cases  two  were  Government  cases  under  the  Sherman  law,  of 
which  the  Government  won  one  and  lost  one,  and  two  were  in- 
fringement suits  brought  by  the  patentee,  in  one  of  which  the 
patentee  prevailed  and  in  the  other  was  unsuccessful. 

The  four  undecided  cases  now  pending  in  the  Supreme  Court 
arc  the  so-called  "Shoe  Machinery  Trust"  equity  case,'  on  appeal 
by  the  Government  from  a  decision  dismissing  the  complaint:  the 
so-called  "Motion  Ficture  Trust"  case,8  on  appeal  by  the  defend- 
ants from  a  decision  in  favor  of  the  Government  ;  the  Victor  Talk- 
ing   Macbine   case,9   on    certiorari    to   the   United    States   Circuit 

'Opinion  of  Chief  Justice  White,  Standard  oil  Co.  v.  United  States 
(1911)  221  U.  S.  1,  at  p.  66,  31  Sup.  Ct.  502. 

•Henry  v.  A.  B.  Dirk  Co.  (1912)  224  U.  S.  1.  32  Sup.  Ct.  364. 

•Standard  Sanitary  Mfg.  Co.  v.  United  States  (1912)  226  U.  S.  20,  33 
Sup.  ct    9. 

•Bauer  v.  O'Donnell  (1913)  229  U.  S.  1.  33  Sup.  Ct.  616. 

•United  States  v.  Winslow  (1913)  227  U.  S.  222,  33  Sup.  Ct.  253. 

'I  1913)  227  U  S.  8,  33  Sup.  Ct,  202 

linked  Stat     v.  United  Shoe  Machinery  Co.  (D.  C  1916)  -'3-4  I'd.  127. 

"Unit-, I  States  v.  Motion  Picture  Patents  Co    (D,  C.  1915)  225  Fed.  800. 

"Vict..,-  Talking  Machine  Co.  v.  Strauss  (2  C.  C.  A.  1916)  230  Fed.  449. 
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Court  of  Appeals,  2nd  Circuit,  which  decided  in  favor  of  the 
patentee;  Motion  Picture  Patents  Co.  v.  Universal  film  Mfg. 
Co.10  and  others,  on  certiorari  to  the  same  Court  as  the  last  case, 
but  here  the  decision  was  against  the  patentee. 

Therefore,  of  the  four  undecided  cases,  two  are  Government 
cases  under  the  Sherman  act,  of  which  the  Government  won  one 
and  lost  one,  and  two  are  cases  of  infringement,  in  one  of  which 
the  patentee  was  successful  and  in  the  other  unsuccessful. 

It  is  interesting  to  examine  the  varying  results  reached  in  these 
important  cases,  in  four  of  which  the  Government  invoked  the 
Sherman  act  against  the  defendants  who  promptly  sought  refuge 
under  patents  and  rights  claimed  thereunder,  and  in  the  other 
four  of  which  cases  the  patentee  asserted  that  his  patent  rights 
were  being  infringed  by  the  defendants,  who  straightway  answered 
that  the  rights  claimed  by  the  patentee  did  not  exist,  that  they 
were  not  granted  by  the  patent  laws,  and  were  in  fact  restraints 
of  trade.  It  is  intended  in  this  article,  in  an  examination  of  the 
facts  and  results  reached  to  discuss  the  application  of  the  "rule 
of  reason"  by  the  Supreme  Court  to  the  five  cases  which  it  has 
decided,  and  to  consider  the  possible  effect  of  those  decisions  in 
the  determination  of  the  four  pending  cases. 

DEFINITION   OF  THE   "RULE   OF   REASON." 

Prior  to  the  Standard  Oil  decision  the  term  "restraint  of  trade" 
had  not  been  authoritatively  denned  in  this  country.  In  that  case 
the  Court  held  that  the  term  in  its  rudimentary  meaning  took  its 
origin  from  the  common  law  and  was  also  familiar  in  the  law  of 
this  country  at  the  time  of  the  adoption  of  the  Sherman  act ; 
that  the  statute  generically  enumerates  the  character  of  acts  which 
it  prohibits  and  the  wrong  which  it  was  intended  to  prevent ;  that 
protection  of  the  public  by  the  prevention  of  the  monopolization  of 
trade  or  commerce  and  by  the  prevention  of  an  undue  restraint 
on  commerce  is  the  foundation  upon  which  the  prohibition  of 
the  statute  rests.  The  law  prohibits  as  illegal  all  acts  which  are 
unreasonably  restrictive  of  competitive  conditions,  or  essentially 
obstruct  the  free  flow  of  commerce  between  the  states,  or  re- 
strict the  liberty  of  a  trader  to  engage  in  interstate  business. 

The  direct  effect  of  the  acts  complained  of  is  the  criterion  by 
which  it  is  to  be  determined  in  every  case  whether  there  is  pre- 
sented a  restraint  of  trade  within  the  meaning  of  the  law.    Accord- 
w(2  C.  C.  A.  1916)  231  Fed.  701. 
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ingly  in  every  case  we  use  the  standard  of  reason  for  the  purpose 
of  determining  whether  or  not  an  act  or  alleged  restraint  of  com- 
merce has  brought  about  the  injury  from  which  the  Sherman  Anti- 
Trust  Act  is  intended  to  guard  the  people.  Mr.  Chief  Justice  White 
said  in  the  Standard  Oil  case,11  "in  every  case  where  it  is  claimed 
that  an  act  or  acts  were  in  violation  of  the  statute  the  rule  of 
reason,  in  the  light  of  the  principles  of  law  and  the  public  policy 
which  the  act  embodies,  must  be  applied."  If  the  acts  complained 
of  have  caused  the  wrongs  which  the  statute  forbade,  resort  to  rea- 
son is  not  permissible  to  allow  that  to  be  done  with  the  statute 
prohibits.  It  matters  not  what  form  the  combination  may  take  or 
what  garb  or  dress  it  may  put  on. 

The  above  is  a  simple  statement  of  the  "rule  of  reason".  Each 
case  must  be  determined  on  its  special  facts.  "Reason"  is  invoked 
in  order  to  determine  whether  or  not  the  acts  complained  of  have 
brought  about  the  evils  which  the  Sherman  act  was  enacted  to 
prevent.  The  "rule  of  reason"  is  not  difficult  to  understand.  It 
is  the  application  of  the  rule  to  the  particular  facts  presented  in 
each  case  that  leads  to  difference  of  opinion  and  heated  contro- 
versy. 

THE  DECIDED  CASES. 

Seldom  has  a  decision  of  the  Supreme  Court  started  as  much 
discussion  as  followed  the  opinion  of  the  Supreme  Court  in  the 
Mimeograph  case,  sometimes  called  the  Dick  case,  announced  in 
March  1912.  A  stencil  duplicating  machine  known  as  a  "rotary 
mimeograph"  was  sold  by  the  patentee  subject  to  the  license 
restriction  that  it  might  be  used  only  with  the  stencil,  paper,  ink 
and  other  supplies  made  by  the  patentee.  The  defendant,  with 
knowledge  of  the  license  agreement,  sold  to  the  purchaser  a  can 
of  ink  suitable  for  use  upon  the  mimeograph,  and  with  the  expecta- 
tion that  it  would  be  so  used.  In  an  action  by  the  patentee  the 
Supreme  Court  held  that  an  action  for  contributory  infringement 
lay  against  the  vendor  of  the  ink. 

The  result  in  the  Dick  case  turned  upon  the  question  whether 
the  restriction  upon  the  use  of  a  mimeograph  was  a  "legal  and 
liable  condition"  attached  to  the  use  of  the  patented  article, 
or  a  restriction  "inherently  violative  of  some  substantive  law." 
Four  of  the  justices  held  thai  it  was  a  legal  and  reasonable  con- 
dition. Three  justices  argued  that  the  restriction  under  consid- 
"2.?l"  U.  S.  at  p.  66. 
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eration  was  a  restriction  relating  to  the  use  of  materials  and  was 
not  such  a  restriction  upon  the  use  of  the  machine  as  was  under 
the  protection  of  the  patent  law. 
Mr.  Justice  Lurton  said  :12 

"Where,  then,  is  the  line  between  a  lawful  and  unlawful  quali- 
fication upon  the  use?  This  is  a  question  of  statutory  construc- 
tion." 

In  a  vigorous  dissenting  opinion,  Mr.  Chief  Justice  White 
said  :13 

"As  the  right  to  employ  any  desired  operative  materials  in 
using  the  patented  machine  was  not  a  right  derived  from  or  pro- 
tected by  the  patent  law,  but  was  a  mere  right  arising  from  the 
ownership  of  property,  it  cannot  be  said  that  the  restriction  con- 
cerning the  use  of  the  materials  was  a  restriction  upon  the  use  of 
the  machine  protected  by  the  patent  law.  *  *  *  It  is  a  mis- 
conception to  qualify  the  restriction  as  one  on  the  use  of  the 
machine  when  in  truth  both  in  form  and  substance  it  was  a  re- 
striction upon  the  use  of  materials  capable  of  being  employed  in 
operating  the  machine." 

Applying  the  "rule  of  reason"  to  the  Dick  case,  it  is  apparent 
that  the  restriction  under  consideration  did  not  tend  to  bring  about 
the  evils  which  the  Sherman  act  was  designed  to  prevent.  The 
restriction  left  the  whole  world  free  to  manufacture  and  sell  paper 
and  ink.  It  created  no  monopoly  in  unpatented  things.  While  it 
reserved  to  the  patentee  the  sole  right  to  supply  specified  unpatented 
articles  to  specified  persons,  namely,  to  the  purchasers  of  the 
mimeograph,  it  did  not  prevent  others  from  manufacturing  and 
distributing  ink  and  paper  to  all  users  of  paper  and  ink  except 
those  who  had  bought  the  patented  mimeograph.  The  license 
agreement  gave  no  one  monopolistic  control  over  the  source  of 
supply  of  the  unpatented  articles,  the  paper  and  ink,  or  over  the 
demand  for  those  articles,  except  in  respect  to  the  person  who 
had  bought  the  mimeograph.  As  to  him  only  was  the  market  cur- 
tailed and  the  demand  controlled. 

Moreover,  the  license  agreement  did  not  control  or  relate  to 
a  vast  marketing  or  distributing  system  ;  it  did  not  eliminate  com- 
petition between  jobbers  or  between  retailers ;  it  was  an  agreement 
to  which  only  the  patentee  and  the  purchaser  of  the  patented  article 
were  parties.  The  Court  did  not  consider  whether  the  license 
agreement  would  have  been  enforcible  against  a  third  party  if  the 

12224  U.  S.  at  p.  26. 
"224  U.  S.  at  pp.  52,  53. 
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latter  had  acquired  the  mimeograph  from  the  vendee  of  the  pat- 
entee for  that  question  was  not  before  the  Court  at  that  time,  but 
is  presented  in  one  of  the  cases  now  pending  in  the  Supreme 
Court,  namely  Motion  Picture  Patents  Co.  v.  Universal  Film  Mfg. 
Co.,  and  others,  to  be  discussed  later  in  this  article. 

In  his  dissenting  opinion  in  the  Mimeograph  case,  Mr.  Chief 
Justice  White  said  that  he  was  led  to  make  a  statement  of  the 
reasons  which  constrained  him  to  dissent  because  of  the  hope  that 
the  statement  might  serve  "to  suggest  that  the  application  in  future 
cases  of  the  construction  now  given  be  confined  within  the  nar- 
rowest limits." 

Eight  months  later  in  the  so-called  "Bathtub  Trust"  case,  in 
which  the  Dick  case  was  the  main  reliance  of  the  defendants,  the 
Court  held  in  a  unanimous  opinion  that  patents  and  patent  rights 
cannot  be  made  a  cover  for  violation  of  the  Sherman  act.  This 
case  was  an  instance  of  an  attempt  to  conceal  an  agreement  fixing 
prices  and  interfering  with  competitors  under  the  guise  of  a  legiti- 
mate licensing  arrangement  for  the  use  of  patents;  the  defendants 
incorporated  many  unlawful  restraints  in  so-called  "license  agree- 
ments", each  corporation  defendant  entering  into  one  of  these 
"license  agreements"  with  the  same  contracting  party  to  whom 
three  patents  had  been  transferred  before  the  signing  of  the  con- 
tracts. The  patents  related  to  a  tool  used  in  the  manufacture  of 
unpatented  ware.  The  defendants  urged  as  justification  that  the 
restraints  alleged  by  the  Government  to  be  unlawful  were  proper 
restrictions  lawfully  imposed  by  the  owner  of  a  patent  on  a  tool 
used  in  the  manufacture  of  the  ware,  who  had  issued  licenses 
under  the  patent  to  the  manufacturers.  The  Government  argued 
that  the  restrictions  were  not  reasonable  and  legal  conditions 
attached  to  the  use  of  a  patented  machine,  for  they  restrained  and 
permitted  monopolization  of  commerce  in  articles  not  patented. 
A  large  part  of  the  argument  on  both  sides  was  devoted  to  a  dis- 
cussion of  the  effect  of  the  Dick  case,  the  defendants  justifying 
their  actions  under  that  decision. 

Mr.  Justice  MeKenna,  after  pointing  out  that  the  agree- 
ments combined  the  manufacturers  and  jobbers  in  very  much 
the  same  manner  a^  manufacturers  and  jobbers  had  been  com- 
bined in  other  combinations  condemned  by  the  court,  continued:1* 

"The   agreements   clearly,    therefore,    transcended    what    was 

necessary  to  proted   the  use  of  the  patent  or  the  monopoly  which 
"226  U.  S.  at  pp.  48,  49. 
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the   law   conferred   upon    it.     They  passed   to  the  purpose   and 

accomplished  a  restraint  of  trade  condemned  by  the  Sherman  law. 

******** 

"The  added  element  of  the  patent  in  the  case  at  bar  cannot 
confer  immunity  from  a  like  condemnation,  for  the  reasons  we 
have  stated.  *  *  *  Rights  conferred  by  patents  are  indeed  very 
definite  and  extensive,  but  they  do  not  give  any  more  than  other 
rights  a  universal  license  against  positive  prohibitions.  The  Sher- 
man law  is  a  limitation  of  rights  which  may  be  pushed  to  evil 
consequences  and  therefore  restrained." 

An  important  feature  of  this  decision  should  be  noticed.  As 
the  patents  involved  did  not  cover  the  ware  which  was  the  sub- 
ject of  the  trade  sought  to  be  monopolized  but  related  only  to  a 
tool  used  in  the  manufacture  of  the  ware,  the  case  might  have 
been  decided  upon  that  distinction  without  any  consideration  of 
patent  questions,  but  the  court,  in  formulating  a  statement  of 
the  principles  upon  which  the  ruling  was  based,  expressly  refused 
to  plant  the  decision  on  this  narrow  ground,  but  placed  it  upon 
the  broad  principle  that  rights  conferred  by  patents,  though  exten- 
sive, do  not  give  a  universal  license  against  positive  prohibitions. 
This  decision  has  become  the  leading  case  on  the  subject  of  the 
relation  of  the  patent  law  and  Sherman  law  to  each  other.  It  has 
been  cited  five  times  by  the  Supreme  Court,  and  has  influenced  the 
decision  of  at  least  eighteen  reported  cases  in  the  lower  federal 
courts.15 

10The  decisions  of  the  United  States  Supreme  and  Federal  Courts  which 
cite  the  case  of  the  Standard  Sanitary  Mfg.  Co.  v.  United  States,  supra, 
note  3,  are  the  following:  Virtue  v.  Creamery  Package  Co.  supra  note  6, 
227  U.  S.  at  p.  32;  United  States  v.  Pac.  &  Arctic  Co.  (1913)  228  U.  S. 
87,  at  p.  104,  33  Sup.  Ct.  443;  Straus  v.  American  Pub.  Ass'n.  (1913)  231 
U.  S.  222,  at  p.  234,  34  Sup.  Ct.  84;  Int.  Harvester  Co.  v.  Missouri  (1914) 
234  U.  S.  199,  at  p.  209.  34  Sup.  Ct.  859 ;  Eastern  Lumber  Ass'n.  v.  United 
States  (1914)  234  U.  S.  600,  at  p.  609,  34  Sup.  Ct.  951;  Waltham  Watch 
Co.  v.  Keene  (2  C.  C.  A.  1913)  202  Fed.  225,  at  p.  237;  United  States  v. 
New  Departure  Mfg.  Co.  (D.  C.  1913)  204  Fed.  107,  at  p.  113;  Ingersoll 
v.  M'Coll  (D.  C.  1913)  204  Fed.  147  at  p.  149;  United  States  v.  Patterson 
(D.  C.  1913)  205  Fed.  292  at  p.  297;  United  States  v.  Great  Lakes  Towing 
Co.  (D.  C.  1913)  208  Fed.  733,  at  p.  774;  United  States  v.  Int.  Harvester 
Co.  (D.  C.  1914)  214  Fed.  957  at  p.  1000;  United  States  v.  Gieat  Lakes 
Towing  Co.  (D.  C.  1914)  217  Fed.  656,  at  p.  658;  Standard  Sanitary  Mfg. 
Co.  v.  Iron  City  Mfg.  Co.  (D.  C.  1915)  222  Fed.  671,  at  p.  672;  Patterson 
v.  United  States  (6  C.  C.  A.  1915)  222  Fed.  599,  at  p.  647;  United  States 
v.  United  Shoe  Machinerv  Co.  (D.  C.  1915)  222  Fed.  349  at  pp.  355,  and 
411;  United  States  v.  Kellogg  Corn  Flakes  Co.  (D.  C.  1915)  222  Fed.  725, 
at  p.  731 ;  Ford  Motor  Co.  v.  Union  Motor  Sales  Co.  (D.  C.  1914)  225  Fed. 
373,  at  p.  383;  American  Graphophone  Co.  v.  Boston  Store  (D.  C.  1915)  225 
Fed.  755,  at  p.  787;  United  States  v.  Motion  Picture  Patents  Co.  (D.  C. 
1915)  225  Fed.  800,  at  pp.  805,  807;  United  States  v.  Eastman  Kodak  Co. 
(D.  C.  1915)  226  Fed.  62,  at  p.  78;  United  States  v.  United  Shoe  Machinery 
Co.  supra,  note  10,  234  Fed.  at  p.  150;  United  States  v.  Corn  Products  Re- 
fining Co.  (D.  C.  1916)  234  Fed.  964.  at  p.  1011;  Dowd  v.  United  Mine 
Workers  of  America  (8  C.  C.  A.  1916)  235  Fed.  1,  at  p.  8. 
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The  soundness  of  the  decision  in  the  Bathtub  Trust  case  is 

made  clear  by  an  analysis  of  the  nature  of  the  right  conferred  by 
the  patent  franchise.  As  has  often  been  stated,  the  right  conferred 
by  the  patent  laws  is  not  the  right  to  make,  use  and  vend  the 
thing  patented,  for  this  right  exists  by  virtue  of  the  common  law 
and  independently  of  the  patent  statutes  ;  this  right  to  make,  use 
and  sell  the  patented  device  is  a  natural  right.  The  only  right 
which  the  letters  patent  grant  is  the  right  to  exclude  all  other 
persons  from  making,  using,  or  vending  the  thing  patented  without 
the  permission  of  the  patentee.18 

Before  the  Bathtub  Trust  decision  the  Supreme  Court  had 
decided  that  the  right  to  sell  a  patented  article  is  subject  to  the 
police  regulations  of  the  state.  In  Patterson  v.  Kentucky,1'  it  had 
sustained  a  statute  of  Kentucky  which  prohibited  the  sale  of  pat- 
ented oil  which  the  state  inspector  had  condemned  as  unsafe 
illuminating  purposes.  The  defendant  asserted  a  right  to  sell  d 
oil  by  virtue  of  his  letters  patent,  but  Mr.  Justice  Harlan  said  :18 

"We  are  of  opinion  that  the  right  conferred  upon  tin-  patentee 
and  his  assigns  to  use  and  vend  the  corporeal  thing  or  article. 
brought  into  existence  by  the  application  of  the  patented  discovery, 
must  be  exercised  in  subordination  to  the  police  regulations  which 
the  State  established  by  the  statute  of  1874." 

In  Webber  x.  Virginia,  Mr.  Justice  Field  had  said:19 

"Congress  never  intended  that  the  patent  laws  should  displace 
the  police  powers  of  the  State,  meaning  by  that  term  these  pow<  I 
by   which    the   health,   good   order,    peace,   and   general    wcll'ai 

the  community  arc  promoted.     Whatever  rights  are  secured  to 

inventors  must  be  enjoyed  in  subordination  to  this  general  authority 
of  the  State  over  all   property  within   it^  limit 

In  Patterson  v.  Kentucky  and  Webber  \.  Virginia  the  exercise 

of  the  police  power  of  a  state  in  prohibiting  the  sale  of  patented 
articles  had  been  held  not  to  be  in  conflicl  with  the  patent  laws  of 
Congress.  The  brief  in  the  Bathtub  Trusl  case,  submitted  by  the 
writer  of  this  article  as  Special  Counsel  for  the  United  State  . 
forth  the  effeel  of  those  decisions  as  follows:80     If  the 

'"Mr.  Chief   fustice  Taney   in    Bloomei    v.   McQuewan    (1853)    M   Hov 
•  p.  548;  Pattei  on  .     Kentuclq   (1878)  "7  i\  s   501,  506. 

"Supra,  note  16 

'<7   f.  S.  at   p.  505. 
"i  1880)   103  I',  s.  344,  347. 

report  of  argumenl  226  U.  S.  al  p 
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may  prohibit  altogether  the  sale  of  patented  articles  because  of 
injury  resulting  from  such  sale  to  its  citizens,  it  follows  that  the 
state  may  prohibit  the  sale  of  patented  articles  pursuant  to  combi- 
nations in  restraint  of  intrastate  trade  and  commerce,  for  such 
combinations  are  also  harmful  to  the  public.  In  the  one  case  the 
state  is  prohibiting  any  sale,  in  the  other  case  it  is  merely  regu- 
lating the  sale  of  the  patented  article  in  so  far  as  it  declares  that 
no  such  sale  shall  be  made  under  any  unlawful  combination  monop- 
olizing or  restraining  intrastate  commerce.  In  either  case  the  state 
is  exercising  its  police  power  to  protect  its  citizens;  neither  exer- 
cise of  power  conflicts  with  the  patent  laws.  The  reason  is  clear. 
The  regulation  of  the  state  is  being  applied  to  natural  rights  and 
not  to  patent  rights.  The  right  to  sell,  a  common-law  right,  is 
denied  by  the  state  in  the  one  case  and  regulated  in  the  other,  the 
state  acting  in  each  case  for  the  good  of  the  public. 

In  passing  the  so-called  anti-trust  statutes  Congress  and  a 
state  legislative  body  act  under  different  sources  of  power,  but  in 
each  case  the  exercise  of  the  power  arrives  at  the  same  result, 
namely,  prohibition  of  restraints  of  trade  and  of  monopolies.  The 
effect  of  the  state  act  and  of  the  Sherman  act  is  the  same ;  that  is, 
the  two  acts  relate  to  and  operate  upon  the  same  subject  matter, 
although  one  is  enacted  under  the  police  power  of  the  state  and 
the  other  under  the  authority  of  Congress  to  regulate  interstate 
commerce.  If  the  exercise  of  the  police  power  of  the  state  does 
not  encroach  upon  the  domain  of  the  patent  laws,  how  can  it  be 
said  that  to  include  within  the  operation  of  the  Sherman  Act  com- 
binations restraining  trade  is  to  subtract  from  the  monopoly  of  the 
patentee  ? 

In  May,  1913,  the  Supreme  Court  by  a  vote  of  five  to  four  in 
the  Sanatogen  case21  applied  to  the  sale  and  marketing  of  patented 
articles  the  ruling  it  had  already  made  in  the  case  of  articles  not 
protected  by  patents,22  and  in  the  case  of  copyrighted  books.23 

The  defendant,  a  retailer,  had  purchased  from  wholesalers 
packages  of  Sanatogen,  a  patented  article,  and  sold  them  to  his 
retail  trade  at  prices  below  those  at  which  it  was  stated  on  the 
packages  they  should  be  sold,  having  knowledge  of  such  notice. 
The  notice  read :  "This  size  package  of  Sanatogen  is  licensed  by 
us  for  sale  and  use  at  a  price  not  less  than  one  dollar  ($1.00)." 

nSupra,  note  4. 

MDr.  Miles  Medical  Co.  v.  Park  &  Sons  Co.  (1911)  220  U.  S.  373.  31 
Sup.  Ct.  376. 

"Bobbs-Merrill  Co.  v.  Straus   (1908)  210  U.  S.  339,  28  Sup.  Ct.  722. 


216  COLUMBIA  LAW  REVIEW. 

The  patentee  sued  for  infringement.  Mr.  Justice  Day  stated  the 
question  at  issue  to  be  :24  "May  a  patentee  by  notice  limit  the 
price  at  which  future  retail  sales  of  the  patented  article  may  be 
made,  such  article  being  in  the  hands  of  a  retailer  by  purchase 
from  a  jobber  who  has  paid  to  the  agent  of  the  patentee  the  full 
price  asked  for  the  article  sold  ?" 

The  chief  reliance  of  the  plaintiff  was  the  decision  in  the  Dick- 
case.     Mr.  Justice  Day  said  :25 

"It  is  contended  in  argument  that  the  notice  in  this  case  deals 
with  the  use  of  the  invention,  because  the  notice  states  that  the 
package  is  licensed  'for  sale  and  use  at  a  price  not  less  than  one 
dollar',  that  a  purchase  is  an  acceptance  of  the  conditions,  and  that 
all  rights  revert  to  the  patentee  in  event  of  violation  of  the 
restriction." 

Mr.  Justice  Day  also  said  :2C 

"it  is  a  perversion  of  terms  to  call  the  transaction  in  any  sense  a 
license  to  use  the  invention.  The  jobber  from  whom  the  appellee 
purchased  had  previously  bought,  at  a  price  which  must  be  deemed 
to  have  been  satisfactory,  the  packages  of  Sanatogen  afterwards 
sold  to  the  appellee.  The  patentee  had  no  interest  in  the  proceeds 
of  the  subsequent  sales,  no  right  to  any  royalty  thereon  or  to  par- 
ticipation in  the  profits  thereof.  The  packages  were  sold  with 
as  full  and  complete  title  as  any  article  could  have  when  sold  in 
the  open  market,  excepting  only  the  attempt  to  limit  the  sale  or 
use  when  sold  for  not  less  than  one  dollar.  In  other  words,  the 
title  transferred  was  full  and  complete  with  an  attempt  to  reserve 
the  right  to  fix  the  price  at  which  subsequent  sales  could  be  made. 
There  is  no  showing  of  a  qualified  sale  for  less  than  value  for 
limited  use  with  other  articles  only,  as  was  shown  in  the  Dick 
case.  There  was  no  transfer  of  a  limited  right  to  use  this  inven- 
tion, and  to  call  the  sale  a  license  to  use  is  a  mere  play  upon 
words." 

The  application  of  the  "rule  of  reason"  inevitably  led  to  the 
conclusion  stated  by  Mr.  Justice  Day.  Referring  to  the  statute 
granting  exclusive  rights  and  privileges  to  inventors  and  authors, 
he  said : 

"There  i^  no  grant  of  a  privilege  t<>  keep  up  prices  and  prevent 
competition  by  notices  restricting  the  price  at  which  the  articles 
may  be  resold." 

"229  U.  S.  at  p.  11. 
59  U.  S.  at  p.  16. 

229  V.  S.  :it  p.  16. 
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As  stated  above  the  Sanatogen  case  was  decided  by  five  to 
four,  Chief  Justice  White,  and  Justices  Day,  Hughes,  Lamar  and 
Pitney  constituting  the  majority,  and  Justices  McKenna,  Holmes, 
Lurton  and  Van  Devanter,  the  minority.  Three  of  the  Justices 
who  formed  the  majority,  namely,  Chief  Justice  White,  and  Jus- 
tices Hughes  and  Lamar  had  been  the  dissenters  in  the  Dick  case. 
The  accession  of  Justices  Day  and  Pitney  to  their  number  in  the 
Sanatogen  case  turned  into  a  minority  the  four  Justices  who  had 
been  the  majority  in  the  other  case.  Three  justices  of  the  major- 
ity in  the  Sanatogen  case,  namely,  Chief  Justice  White,  and 
Justices  Day  and  Pitney,  and  three  of  the  minority,  Justices 
McKenna,  Holmes  and  Van  Devanter  are  still  on  the  bench.  The 
other  three,  Justices  McReynolds,  Brandeis  and  Clarke  have  not 
taken  part  in  any  of  the  cases  involving  these  questions.  The 
change  that  has  taken  place  in  the  composition  of  the  Court  is  of 
special  interest,  in  view  of  the  important  cases  now  pending. 

The  Shoe  Machinery  case,  the  fourth  case  decided,27  was  on 
a  writ  of  error  to  a  judgment  sustaining  a  demurrer  to  the  indict- 
ment. Three  companies  engaged  in  different  lines  of  business 
and  not  competing,  but  making,  according  to  the  indictment,  re- 
spectively, 60,  80,  70,  and  80  per  cent,  of  the  lasting  machines, 
welt-sewing  machines,  heeling  machines,  and  metallic-fastening 
machines  made  in  the  United  States  organized  in  1899  a  new 
company  to  which  they  turned  over  their  several  businesses 
which,  as  has  been  stated,  had  not  been  competing  busi- 
nesses. The  court  held  that  the  organization  of  a  new  company 
and  the  purchase  by  it  of  the  stock  and  businesses  of  the  three 
non-competing  concerns  did  not  constitute  a  violation  of  the  Sher- 
man act,  but  was  simply  an  effort  after  greater  efficiency.  The 
opinion  of  the  Court  makes  plain  that  if  the  three  businesses  had 
been  competing  businesses  the  conclusion  of  the  Court  would  have 
been  different. 

As  is  commonly  known  some  of  the  leases  of  the  United  Shoe 
Machinery  Co.  contain  so-called  tying  or  interlocking  restrictions 
requiring  the  users  of  some  of  the  company's  machines  to  use 
certain  others  of  its  machines  in  the  manufacture  of  shoes,  but 
the  lawfulness  of  these  interlocking  restrictions  was  not  involved 
in  the  decision  of  the  court.     Mr.  Justice  Holmes  said  :28 

"Supra  note  5. 

M227  U.  S.  at  pp.  216-217. 
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"It  is  to  be  observed  that  the  conditions  now  inserted  in  the 
leases  are  not  alleged  to  have  been  contemporaneous  with  the 
combination,  or  to  have  been  contemplated  when  it  was  made. 
*  *  *  Hence  the  only  question  before  us  is  whether  that  com- 
bination taken  by  itself  was  within  the  penalties  of  the  Sherman 
Act.  The  validity  of  the  leases  or  of  a  combination  contemplating 
them  can  not  be  passed  upon  in  this  case:"-'' 

THE  PENDING  CASES. 

It  remains  to  consider  the  four  cases  now  in  the  Supreme 
Court. 

The  pending  United  Shoe  Machinery  case  is  one  of  the 
most  complicated  cases  under  the  Sherman  law,  which  has  ever 
reached  that  Court.  The  criminal  case,  decided  on  a  demurrer  to 
an  indictment,  related  to  the  legality  of  the  consolidation  of  1899. 
The  pending  case,  an  equity  suit,  involves  the  same  question,  and 
also  the  course  of  conduct  of  the  Company  since  that  date,  par- 
ticularly as  evidenced  by  the  use  of  the  so-called  "tying  clause 
leases",  and  by  the  purchase  of  other  companies,  the  legality  of 
which  was  not  considered  in  the  earlier  case.  After  a  vast  amount 
of  testimony  had  been  taken,  the  three  judges  of  the  lower  court 
unanimously  found  for  the  defendants  on  all  questions  of  fact  and 
law.  Their  carefully  considered  opinions  fill  upwards  of  sixty-five 
closely  printed  pages  of  the  Federal  Reporter.30 

As  the  operations  in  making  a  shoe  are  said  to  be  one  hundred 
and  fifty  more  or  less,31  it  is  manifest  that  shoe  machinery  embodies 
many  costly  inventions  and  that  its  manufacture  also  requires 
great  mechanical  skill.  In  fact  the  shoe  machinery  business  is  one 
that  necessarily  has  been  built  upon  patents.  Hundreds,  possibly 
thousands,  of  patents  are  owned  by  the  United  Shoe  Machinery 
Company.  While  many  of  the  basic  patent^  have  expired,  numer- 
ous patents  on  valuable  improvements  of  complicated  machines 
have  long  periods  to  run. 

Although  the  Government's  petition  had  alleged  a  restraint  or 
monopoly  of  interstate  commerce  in  "any  and  all  kinds  of  shoe 
machinery",  this  position  was  later  abandoned  and  it  was  con- 
ceded in  the  briefs  and  at  the  argument  that  the  case  related  only 
to  the  following  machines:88  1.  lasting  machines  used  for  attach 
ing  the  upper  to  a  lasl  ;  Z.  machines  for  fastening  bottoms  and 
heels  to  uppers;  3.  machines  for  finishing  bottoms  and  heels  after 

"Italics  arc  the  authors. 

United  Stat*     v.  United  Shoe  Machinery  Co.  (D.  C.  1915)  222  hVd.  349 
"222  Fed.  349. 
"Opinion  of  Dodge,  I  .  222  Fed.  al  p.  364. 
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they  have  been  so  fastened ;  4.  eyeletting  machines  for  inserting 
eyelets  in  uppers ;  5.  clicking  machines  for  cutting  out  uppers. 
Of  these  five  classes  of  machines  Judge  Dodge  said  :33 

"It  is  to  be  noted  that  such  machines  are  insufficient  for  the 
making  of  a  complete  shoe  and  that  no  attempt  to  control  machines 
for  stitching  uppers  is  charged." 

The  Shoe  Machinery  Company  does  not  sell  but  leases  its 
machines.  It  was  conceded  in  the  case  that  the  leasing  system 
as  opposed  to  a  system  of  selling  was  a  proper  method  of  dis- 
tribution, and  that  it  resulted  in  great  advantages  to  shoe  manu- 
facturers.34 Accordingly  the  marketing  system  employed  by  the 
Company  involved  a  retention  of  title  to  the  machines,  all  of  which 
were  covered  by  patents.  The  machines  were  leased  under  con- 
tracts which  imposed  limitations  upon  the  use.  Therefore,  the 
question  at  issue  is  whether  these  limitations  were  reasonable  and 
legal  qualifications  upon  the  use  within  the  Dick  case,  or  tran- 
scended what  was  necessary  to  protect  the  use  of  patents  or  the 
monopoly  which  the  patent  law  conferred  and  "passed  to  the 
purpose  and  accomplished  a  restraint  of  trade  condemned  by  the 
Sherman  law",  as  defined  by  the  rule  suggested  in  the  Bathtub 
Trust  case.35 

The  question  also  arises  whether  the  leases  were  normal  and 
reasonable  contracts,  entered  into  by  the  Shoe  Machinery  Com- 
pany in  the  usual  and  natural  development  of  its  business,  or  were 
contracts  like  those  condemned  by  the  Supreme  Court  in  the 
Anthracite  Coal  case,36  where  the  Court  held  that  the  contracts 
under  consideration  were  not  the  outgrowth  of  conditions  peculiar 
to  the  Anthracite  Coal  region,  but  were  the  result  of  a  concerted 
plan  to  thereby  secure  control  of  the  sale  of  independent  coal  in 
the  markets  of  other  states,  and  thereby  suppress  competition. 

Judge  Putnam  pointed  out  that,  in  view  of  the  decision  in  the 
Eathtub  Trust  case,  it  can  no  longer  be  argued  that  combinations 
of  patents  are  outside  the  Sherman  Anti-Trust  Act,  although  be- 
fore that  decision  the  Bement  case  37  was  thought  to  declare  this 
view.38 

33222  Fed.  at  p.  364. 

3;Opinion  of  Brown,  J.,  222  Fed.  at  p.  401. 

'"'Standard  Sanitary  Mfg.  Co.  v.  United  States  (1912)  226  U.  S.  20,  48, 
33  Sup.  Ct.  9. 

^United  States  v.  Reading  Co.  (1912)  226  U.  S.  324,  p.  357  et  seq.,  33 
Sup.  Ct.  90. 

37Bement  v.  National  Harrow  Co.  (1902)  186  U.  S.  70,  at  pp.  90-91,  22 
Sup.  Ct.  747. 

*222  Fed.  at  pp.  354,  355. 
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The  clauses  of  the  leases  to  which  much  of  the  evidence  was 
devoted  were  the  so-called  "exclusive  use  clause"  and  the  "pro- 
hibitive clause".  In  the  so-called  "exclusive  use  clause"  the  lessees 
agreed  that  if  they  ceased  to  use  exclusively  machines  leased  from 
the  United  Company  for  doing  work  of  the  same  kind  upon  shoes 
made  by  them,  the  lessor  might  at  its  option  terminate  all  their 
leases  of  its  machinery  for  doing  work  of  that  kind.  The  "pro- 
hibitive clause"  provided  that  the  leased  machinery  should  not  bo- 
used in  the  manufacture  of  shoes  that  had  been  or  were  to  be 
operated  upon  by  machines  of  certain  specified  kinds  not  leased 
from  the  lessor.  In  other  words,  the  "exclusive  clause"  provided 
that  all  work  of  a  certain  kind  should  be  done  by  machines  leased 
from  the  Company,  and  the  "prohibitive  clause"  prevented  the 
use  of  leased  machines  upon  shoes  in  the  making  of  which  the 
machines  of  other  manufacturers  were  used. 

In  view  of  the  large  amount  of  attention  and  frequent  criticism 
which  have  been  directed  to  the  "tying  clauses",  it  is  interesting  to 
note  that  the  following  facts  were  established  by  the  evidence  in 
the  case  to  the  satisfaction  of  the  lower  Court :  First,  the  customers 
of  the  Shoe  Machinery  Company  were  not  compelled  to  take  leases 
containing  the  "prohibitive  clause".  This  was  an  alternative  form 
of  lea-e,  in  which  the  consideration  paid  by  the  customer  was  less 
than  that  demanded  in  the  form  of  lease  not  containing  the  "pro- 
hibitive clause".  Second,  certain  machines  which  have  been  de- 
scribed as  the  most  important  of  defendant's  machines  and  the 
center  of  its  system,89  namely,  the  Company's  Goodyear  welter 
and  stitcher,  were  never  pul  out  on  leases  that  prevented  their  use 
with  machines  of  other  kind-,  obtained  from  other  manufacturers. 

Of  these  two  clauses  Judge  Brown  said,  the  other  two  fudges 
concurring: 

"Both  are  limitations  imposed  by  a  patentee  upon  the  use  of 
his  invention."40 

i  [e  also  said  : 

"II    is   merely   rhetorical   to  say   that    these  contracts  constitute  an 
endless  chain.  We  have  -een  that  a-  to  the  prohibitive  clause  then' 

is  a  mere  question  of  price.  As  to  the  exclusive  clause  there  is  .1 
mere  question  <>i  choosing  between  two  different  sets  of  equipment 
for  one  operation."41 

nion  of  Brown,  .1.  222  Fed.  at  p 
'  222  Fed.  at  ,,.  399. 
"222  Fed.  al  p.  400. 
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Judge  Putnam  said : 

"There  is  no  proof  that  the  United  Shoe  Machinery  Company 
has  enforced  its  leases  in  any  arbitrary  or  unreasonable  manner.42 
*  *  *  We  find  no  evidence  of  what  was  shown  especially  in 
the  Tobacco  cases,  namely,  a  purpose  to  destroy  what  could  not 
be  acquired  by  straightforward  methods."'43 

The  so-called  Motion  Picture  case,44  the  second  Government 
case  pending  in  the  Supreme  Court  which  involves  the  extent  of 
the  rights  conferred  by  letters  patent,  was  decided  by  the  Court 
below  in  favor  of  the  Government  on  the  authority  of  the  Bath- 
tub Trust  decision. 

This  was  a  combination  formed  in  the  latter  part  of  1908  of 
practically  all  the  manufacturers  and  importers  of  motion  picture 
films  at  that  time  doing  business  in  the  United  States.  Sixteen 
patents  owned  by  some  of  them  were  transferred  to  the  Motion 
Picture  Patents  Company,  a  company  which  they  formed,  and 
thereupon  each  of  the  manufacturers  and  importers  entered  into 
a  uniform  license  agreement  with  the  Patents  Company  prescrib- 
ing the  manner  in  which  the  manufacturers  should  do  business 
and  distribute  their  product.  A  list  was  prepared  of  the  exchanges 
and  theatres  with  whom  they  would  do  business;  to  these  also 
so-called  licenses  were  issued;  defendants  enforced  a  rule  that  no 
manufacturer  should  distribute  film  to  any  exchange  whose  name 
did  not  appear  on  this  list,  and  likewise  that  no  exchange  should 
supply  films  to  any  theatre  not  on  the  list ;  every  theatre  was  re- 
stricted to  displaying  the  pictures  of  the  licensed  manufacturers. 
A  rule  was  adopted  that  no  other  manufacturer  entering  the  field 
thereafter  should  be  allowed  to  distribute  his  product  to  the  ex- 
changemen  and  the  theatres  so  listed  without  the  consent  of  the 
manufacturers  forming  the  combination.  No  theatre,  under  pen- 
alty of  instant  cutting  off  of  the  necessary  daily  supplies  of  film, 
was  allowed  to  display  a  picture  not  made  by  one  of  the  manu- 
facturers in  the  combination  and  distributed  through  an  exchange 
on  the  list.  No  exchange  under  like  penalty  could  distribute  any 
films  other  than  those  made  by  the  manufacturers.  Under  the 
guise  of  royalties,  the  manufacturers  compelled  the  payment  by  the 
exhibitors  or  theatres  of  $2.  a  week  on  all  exhibiting  machines, 
although  many  of  these  machines  had  been  sold  without  condition 

"222  Fed.  at  p.  353. 
^22  Fed.  at  p.  357. 
"United  States  v.  Motion  Picture  Patents  Co.  (D.  C.  1915)  225  Fed.  800. 
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by  the  manufacturers  to  the  exhibitors  long  before  the  combination 
was  formed. 

Having  proceeded  for  eighteen  months  along  the  lines  above 
indicated,  the  defendants  formed  their  own  distributing  agency, 
the  General  Film  Company,  which  within  a  few  months  became  the 
sole  distributing  agency  of  the  defendants.  This  was  accomplished 
in  part  by  the  General  Film  Company  buying  68  exchanges  and 
in  part  by  the  manufacturers  withholding  supplies  from  other 
exchanges  so  that  they  were  compelled  to  go  out  of  business  with 
the  result  that  out  of  116  exchanges  handling  the  products  of  the 
manufacturers  in  1909,  only  one  exchange  survived  at  the  time  the 
suit  was  brought  in  August,  1912. 

All  of  the  above  restrictions  were  effected  by  means  of  so- 
called  licensing  agreements  in  which  were  incorporated,  under  the 
term  "conditions  of  licensed  use",  the  various  restrictions  described 
above  and  which,  as  the  evidence  established  in  the  mind  of  the 
court,  were  vigorously  enforced. 

The  defendants  maintained  that  their  commerce  was  outside 
the  prohibitions  of  the  Sherman  act,  the  answer  alleging  it  is  "a 
lawful  commerce  in  patents  and  patented  articles,  and  is  a  com- 
merce of  such  character  that  this  respondent  and  all  other  defend- 
ants have  a  right  to  lawfully  control  and  monopolize  the  same,  and 
any  part  thereof,  and  thereby  to  lawfully  exclude  all  others  there- 
from."45 It  was  substantially  admitted  that  with  the  patent  right 
ownership  out  of  the  case,  the  United  States  should  have  the 
relief  prayed. 

Judge  Dickinson  held  that  the  scheme  of  the  combination  "had 
no  normal  and  real  relation  to  the  assertion  and  protection  of 
patent  rights",  and  that  the  restraint  imposed  upon  the  trade  "was 
not  merely  incidental  to  protect  the  rights  granted  by  the  patents". 
He  said  :40 

"The  legal  justification,  set  up  by  the  defendants,  for  what  they 
have  done,  and  for  everything  they  have  done,  is  that  in  so  doing 
they  were  lawfully  asserting  rights  acquired  by  them  through  a 
large  number  of  overlapping  patents.  The  total  number  reaches 
sixteen.  Ten  of  these  are  admittedly,  however,  of  minor  import- 
ance, and,  indeed,  of  no  importance,  in  their  bearing  upon  the  rase. 
'Hie  remaining  six  may  be  roughly  catalogued  as  one  each  pertain- 
ing to  films,  cameras,  and  what  i,  termed  the  "Latham  loop",  and 
three  to  projecting  machines.    The  ownership  of  these  patents  was 

"Ans.  Pat.  Co.  fol.  299. 
"225  Fed.  at  p.  810. 
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divided  among  some  of  the  defendants.  Others  had  no  interest 
therein,  except  in  so  far  as  they  dealt  in  the  different  apparatus, 
features  of  which  were  covered,  or  claimed  to  be  covered,  by  the 
several  patents,  respectively.  If  the  combination  had  been  limited, 
and  the  agreements  and  the  scheme  in  its  entirety  had  possessed, 
or  could  be  found  to  have,  any  normal  real  relation  to  the  asser- 
tion and  protection  of  these  patented  rights,  and  this  had  been 
the  end  proposed,  the  defendants  would  be  upheld  in  the  mainte- 
nance of  such  rights. 

"We  are  constrained,  however,  to  find  that  there  was  no  such 
relation,  but  that  the  end,  directly  proposed,  was  the  imposition 
upon  the  trade  of  an  undue  and  unreasonable  restraint,  in  order 
that,  as  the  immediate  and  direct  effect  and  result  of  the  combina- 
tion, the  defendants  might  monopolize  the  trade  in  all  the  acces- 
sories of  the  motion  picture  art  so  far  as  they  are  articles  of 
commerce.  A  further  end  proposed,  and  which  has  largely  been 
achieved,  is  the  domination  of  the  motion  picture  business  itself, 
and  it  requires  no  prophetic  vision  to  foresee  that  the  ultimate 
result  would  be  that  no  play  would  be  written,  or  dramatically 
enacted,  except  by  authors  and  artists  favored  by  the  defendants." 

Judge  Dickinson  also  held  that  the  undue  and  unreasonable 
restraint  imposed  upon  the  trade 

"was  not  merely  incidental  to  efforts  to  protect  the  rights 
granted  by  the  patents,  but  went  far  beyond  the  fair  and  normal 
possible  scope  of  any  efforts  to  protect  such  rights. 

******** 

"The  end  and  purpose  of  the  combination,  and  in  this  sense  the 
motive  or  moving  cause,  further  was  not  to  protect  the  patent 
rights,  which  the  Motion  Picture  Patents  Company  was  organized 
to  take  over;  but  the  control  of  the  patents  was  made  a  feature  of 
the  scheme,  in  the  belief,  or  at  least  the  hope,  that  this  would 
render  the  scheme  (otherwise  illegal)  not  open  to  the  condemna- 
tion of  the  law."47 

The  Motion  Picture  industry  today  is  the  result  of  all  the 
wonderful  discoveries  and  advances  that  have  taken  place  in  the 
art  of  photography  during  the  last  three  score  years.  As  pointed 
out  in  the  brief  in  the  case  submitted  by  the  writer  of  this  article 
as  Special  Counsel  for  the  United  States,  many  inventions  made 
in  that  period  have  become  the  property  of  the  public  by  reason  of 
the  expiration  of  the  patents  thereon.  The  sixteen  patents  owned  by 
the  Patents  Company,  of  which  ten,  as  found  by  the  Court,  have  no 
value,  clearly  did  not  entitle  it  to  monopolize  the  industry  under 
claim  of  patent  right.  This  decision  demonstrates  the  soundness  of 

47225  Fed.  at  p.  811. 
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the  "rule  of  reason",  which  prohibits  every  combination,  no  matter 
the  form,  which  has  brought  about  the  evils  against  which  the 
Sherman  act  is  designed  to  protect  the  people.  If  the  owners  of  a 
few  patents  in  any  line  of  industry  may  combine  and  control  the 
business  by  means  of  such  so-called  license  restrictions  as  were 
incorporated  in  the  license  agreements  in  the  Patents  Company 
case,  the  Sherman  act  would  mean  nothing.  A  few  patentees  by 
combining  a  few  inventions  could  deprive  other  inventors  of  the 
use  of  their  inventions  in  the  same  art  by  excluding  them  from 
the  industry,  and  by  their  combination  they  could  also  deprive 
the  public  of  the  rights  acquired  in  inventions  respecting  which  the 
patents  have  expired. 

The  three  Judges  who  decided  the  Shoe  Machinery  case, 
applied  the  rule  that  was  applied  by  the  Philadelphia  Judge 
in  the  Motion  Picture  Trust  case,  but  held  on  the  evidence  and 
the  issues  before  them  that  no  combination  within  the  "rule  of  rea- 
son" had  been  established.  It  is  manifest  that  it  was  the  difference 
in  the  character  of  the  evidence  adduced  in  the  two  cases  which 
led  to  opposite  results. 

The  acts  of  the  companies  associated  in  the  Motion  Picture 
Trust  and  the  effect  upon  competition  were  inquired  into  by  the 
Judiciary  Committee  of  the  Senate  which  had  under  consideration 
the  proposed  Clayton  act  and  were  mentioned  in  the  report  of 
Judge  Clayton,  Chairman  of  the  Judiciary  Committee.48 

If  the  Supreme  Court  affirms  the  decision  of  the  Circuit 
Court  of  Appeals  for  the  Second  Circuit  in  the  Victor  Talking 
Machine  Company  case,49  there  will  be  very  little  left  of  the  Sana- 
togen  decision,  for  the  only  apparent  difference  between  the  two 
cases  is  that  in  the  Victor  case  the  word  "sale"  was  omitted  from 
a  notice  and  license  agreement  similar  to  the  notice  and  license 
agreement  used  in  the  Sanatogen  case.50  This  elimination  of  the 
word  "-ale"  was  evidently  for  the  purpose  of  reserving  title.  The 
Circuit  Court   of   Appeals  under  the  authority  of  the   Dick  case 


"See  "The  Law  of  the  Motion  Picture  [ndustry,"  pp.  10-11.  an  instructive 
lecture  (privately  printed)  delivered  by  Mr.  Gustavus  A.  Rogers  at  the 
College  <.f  the  City  of  New  York  in  November  1916,  and  Vol.  1  pp.  470-502, 
Hearings   before   the   subcommittees  of   tin-   Committee   of  the  Judiciary, 

Sixty    First    and    Sixty    Second    Congress. 

Sec  also  Vol.  2.  p.  1964  of  tin-  Reporl  <>f  Hearings  before  Judiciary 
Committee,  Sixty  Third  Congress,  Second  Session. 

"Victor  Talking  Machine  Co.  v.  Strauss  (2  re.    \.  1916)  230  Fed.  44'). 

"'Supra,  p.  215. 
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reversed  a  decree  of  District  Judge  Hough,51  who,  on  the  authority 
of  the  Sanatogen  case  had  dismissed  the  complaint  in  a  suit  for 
infringement. 

As  pointed  out  above  the  Dick  decision,  so  far  as  appears  in  the 
case,  related  only  to  one  license  contract ;  it  did  not  concern  a 
wholesale  or  retail  method  of  marketing  products  in  commerce, 
whereas  the  Sanatogen  case  applied  to  a  system  for  controlling 
the  retail  prices  on  patented  articles. 

The  Victor  Company  has  a  system  of  licensed  distributors  or 
wholesalers  and  licensed  dealers,  the  latter  numbering  over  seven 
thousand  and  dealing  directly  with  the  "ultimate  user",  that  is, 
the  public.  Pursuant  to  written  license  agreements  the  Company 
distributes  its  machines  and  records  to  licensed  distributors  who 
acquire  only  the  right  to  use  the  machines  for  demonstrating  pur- 
poses, and  also  the  right  to  assign  the  right  to  use  to  the  dealer. 
The  latter  has  the  right  to  use  only  for  demonstrating  purposes 
and  also  to  assign  the  right  to  use  to  the  "ultimate  user",  a  member 
of  the  public.  Schedules  of  prices  are  established  by  the  Victor 
Company  applicable  to  the  different  stages  of  distribution,  that 
is  governing  wholesalers  and  retailers.  The  important  restric- 
tions contained  in  the  license  agreement  are  repeated  on  a  label 
attached  to  each  machine  and  are  stamped  on  an  envelope  con- 
taining each  record  by  means  of  which  the  "ultimate  user"  receives 
actual  notice  of  the  restrictions  upon  the  title  and  the  use  of  the 
machine.  The  "ultimate  users"  acquire  the  right  to  use  the  ma- 
chines, but  have  no  right  to  assign  or  transfer  that  use  under  any 
circumstances  until  the  expiration  of  the  youngest  patents  when, 
without  any  further  payment  of  any  kind  the  absolute  ownership 
in  the  instrument  and  the  record  vests  in  them.  In  the  meantime 
the  title  purports  to  remain  with  the  Victor  Company,  which,  how- 
ever, can  regain  possession  of  the  instrument  only  after  breach  of 
one  of  the  conditions  and  upon  repayment  of  the  royalty  paid  by 
the  user,  less  5%  per  annum  of  the  full  royalty  for  each  year  that 
it  shall  have  been  used. 

It  should  be  noted  that  the  Victor  Company  first  parts  with 
its  possession  of  the  instruments  and  records  to  the  distributor 
who  pays  for  the  goods  delivered  to  him  and  no  further  or  addi- 
tional payment  is  thereafter  required  of  the  distributor  by  the 
Victor  Company,  and  that  the  distributor  parts  with  possession  to 
the  licensed  dealer  and  no   further  or  additional  payment  is   re- 

5,230  Fed.  at  p.  450. 
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quired  of  the  dealer  by  the  distributor  or  by  the  Victor  Company. 

The  machine  can  only  be  used  for  sound  records,  with  sound 
boxes  and  needles  manufactured  by  the  plaintiff,  but  there  was  in 
the  case  no  charge  of  any  infringement  because  of  a  use  of  the 
machines  with  other  than  the  records  and  needles  stipulated  in  the 
license. 

All  instruments  and  records  manufactured  since  August  1, 
1913,  have  been  marketed  under  this  system.52 

The  complaint  charged  that  the  defendants,  the  members  of 
the  firm  of  R.  H.  Macy  &  Company,  having  no  contractual  rela- 
tions with  the  plaintiff,  or  with  any  of  its  licensed  distributors  or 
licensed  dealers,  had  procured  some  records  and  machines  at  less 
than  the  list  price  stated  on  the  label  attached  to  each  machine, 
and  with  full  knowledge  of  the  license  agreements ;  complainant 
claimed  the  right,  by  virtue  of  the  patent  laws,  to  restrain  the  de- 
fendants from  any  transfer  of  the  instruments  and  records  solely 
for  the  reason  that  they  had  not  been  designated  as  licensed 
dealers.  On  a  motion  to  dismiss  the  complaint  the  District  Court 
held  that  the  facts  disclosed  either  a  sale  of  the  right  to  use  the 
instrument  or  a  sale  of  tJie  instrument  by  the  Victor  Company,  and 
that  the  Company  could  not  control  the  resale  of  the  right  to  use 
the  instrument  or  the  resale  of  the  instrument  itself.  The  Circuit 
Court  of  Appeals  reversed  this  decision. 

In  the  Sanatogen  case  Mr.  Justice  Day  had  said:  "It  is  a  per- 
version of  terms  to  call  a  transaction  in  any  sense  a  license  to  use 
the  invention"  and  also  "to  call  the  sale  a  license  to  use  is  a  mere 
play  upon  words" ;  the  court  laid  down  the  broad  principle  that 
in  the  patent  laws  there  is  no  grant  of  a  privilege  to  keep  up  price- 
and  prevent  competition  by  notices  respecting  the  price  at  which 
the  articles  may  be  sold.  This  principle  of  the  Sanatogen  decision 
seems  to  control  the  ultimate  decision  in  the  Victor  case.  The 
decision  of  the  Supreme  Court  in  Dr.  Miles  Medical  Company  v. 
Park  &  Sons  Company;'2  i-  also  pertinent.  There  the  Supremo 
Court  pronounced  unlawful  a  scheme  of  so-called  agency  contract  - 
under  which  a  manufacturer  attempted  to  establish  uniform  prices 
on  all  sale-  by  wholesalers  and  retailers  of  proprietary  medicines 
manufactured  by  him.  The  fact  thai  the  scheme  had  been  given 
the  form  of  agency  contract-,  and  title  thereby  retained,  did  not 
affect  the  result;  the  Court  looked  behind  the  form  of  the  trans- 

The  Sanatogen  case  was  decided  about  two  months  earlier,  on  Mav 
26th  1913. 

"(1911)  220  U.  S.  373,  31   Sup.  Ct  376. 
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action.  So  here,  notwithstanding  the  use  of  the  term  "license  to 
use",  the  manufacturer  has  in  fact  parted  with  all  interest  in  his 
product,  and  it  would  seem  that  the  only  purpose  of  the  licensing 
arrangement  was  to  control  prices  in  the  manner  forbidden  by 
the  Sanatogen  decision. 

The  last  case  to  be  considered  is  that  of  the  Motion  Picture 
Patents  Company  v.  Universal  Film  Manufacturing  Company,  Uni- 
versal Film  Exchange  and  Prague  Amusement  Company,54"  in  which 
the  Circuit  Court  of  Appeals,  Second  Circuit,  held  the  Sanatogen 
case  to  be  controlling,  and  refused  to  extend  the  doctrine  of  the  Dick 
case.  The  difference  between  this  case  and  the  Victor  case  is  that 
in  the  latter  the  claim  of  the  Victor  Company  is  that  title  to  the 
machine  did  not  pass,  but  there  was  granted  to  the  purchaser  only 
a  right  to  use,  while  in  the  present  case  there  was  admittedly  a 
complete  transfer  of  title.  The  case  involves  a  license  restriction 
incorporated  in  one  of  the  license  agreements  entered  into  by  the 
plaintiff,  the  Motion  Picture  Patents  Company,  about  the  time  the 
combination  involved  in  the  Government  case  was  formed,  and 
which  were  held  by  the  Court  in  the  latter  case  to  be  among  the 
means  adopted  to  carry  into  effect  the  object  of  the  combination. 

The  plaintiff  licensed  the  Precision  Machine  Company  (not  a 
party  to  the  suit)  to  manufacture  and  sell  motion  picture  exhibit- 
ing machines  embodying  certain  inventions,  including  the  patent  in 
suit,  in  consideration  of  royalties  and  other  covenants  contained 
in  the  agreement.  One  of  the  covenants  was  that  the  licensed 
exhibiting  machine  should  be  sold  by  the  licensee,  the  Precision 
Company,  under  the  restriction  that  it  be  used  solely  for  exhibiting 
such  motion  pictures,  containing  the  inventions  of  Reissued  Letters 
Patent  12,192,  as  were  leased  by  a  licensee  of  the  Patents  Com- 
pany and  upon  other  terms  to  be  fixed  by  the  latter  company. 
The  agreement  also  provided  that  the  Machine  Company  should 
attach  to  each  machine  manufactured  and  sold  pursuant  to  its 
license  a  plate  containing  the  following  notice : 

"The  sale  and  purchase  of  this  machine  gives  only  the  right  to 
use  it  solely  with  moving  pictures  containing  the  invention  of  Re- 
issued Patent  No.  12,192,  leased  by  a  licensee  of  the  Motion  Pic- 
ture Patents  Company,  the  owner  of  the  above  patents  and  Re- 
issued patent,  while  it  owns  said  patents,  and  upon  other  terms  to 
be  fixed  by  the  Motion  Picture  Patents  Company  and  complied 
with  by  the  user  while  it  is  in  use  and  while  the  Motion  Picture 
Patents  Company  owns  said  patents." 

M(2  C.  C.  A.  1916)  235  Fed.  398. 
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It  is  important  to  note  that  patent  12,192,  which  related  to  the 
motion  picture  film,  expired  in  August,  1914,  several  years  after 
the  execution  of  the  license  agreement  and  before  the  alleged  act 
of  infringement.  Accordingly,  at  the  time  of  the  alleged  con- 
tributory infringment  the  film  was  unpatented  and  open  to  the 
public  to  make,  sell  and  use. 

The  Precision  Company  manufactured  a  motion  picture  ma- 
chine under  its  license  and  sold  it  to  another  company,  which 
company  in  November,  1914,  after  the  expiration  of  the  film  patent 
leased  it  to  one  of  the  defendants,  the  Prague  Amusement  Com- 
pany. In  1915,  the  defendant  Universal  Film  Manufacturing 
Company  made  two  pictures  which  were  distributed  through 
another  defendant,  the  Universal  Film  Exchange  to  the  defendant 
Prague  Amusement  Company,  and  exhibited  by  the  latter  in  its 
theatre  by  means  of  the  exhibiting  machine.  The  film  so  used  had 
not  been  made  by  a  licensee  of  the  Patents  Company,  as  the  Uni- 
versal Film  Company  was  not  licensed  by  that  Company,  that  is 
to  say  it  was  not  one  of  the  manufacturers  which  had  formed  the 
combination  described  in  the  Government  case  and  which  had  de- 
vised the  licensing  arrangement. 

It  appeared  that  the  plaintiff  had  obtained  a  substantial  royalty 
from  the  sale  of  the  exhibiting  machine  and  also  that  it  was  the  ob- 
ject of  the  petitioner  in  requiring  its  licensees  to  place  the  notice 
in  question  on  the  patented  machine  to  levy  tribute  on  the  film 
used  on  such  machines  after  the  patent  on  the  film  had  expired, 
which  tribute  was  to  be  in  addition  to  a  substantial  profit  on  the 
patent  rights  in  the  machines  themselves.  The  defendants  main- 
tained that  to  restrict  the  use  of  the  machine  to  film  licensed  under 
an  expired  patent  was  an  attempt  to  unlawfully  continue  the  term 
of  that  patent  and  the  statutory  monopoly  thereby  granted.  Fur- 
thermore, they  contended  that  the  notice  as  to  "terms  to  be  fixed" 
was  too  vague  and  indefinite  to  be  enforcible  and  was  nol  a  reason- 
able and  legal  qualification  upon  the  use  of  the  machine. 

Judge  Hough  directed  that  the  complaint  be  dismissed  on  the 
ground  that  "the  limitation  on  the  use  of  a  patented  article  sold  in 
the  manner  above  set  forth  is  invalid".  He  held  that  the  notice 
was  "specifically  bad  in  that  it  attempts  not  only  to  confine  the  use 
of  a  machine  once  sold  and  delivered  to  a  particular  kind  of  film, 
but  further  seeks  to  render  that  use  subject  to  any  and  every 
restriction  or  regulation  which  the  patent  owner  may  from  time 
to  time  choose  t<>  make  or  vary".     The  Circuit   C<mrt  of   Appeals 
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affirming  the  decree  of  Judge  Hough  held  that  the  case  came  within 
the  Sanatogen  decision  rather  than  the  Dick  case,  and  also  that  the 
Clayton  act  applied. 

A  reversal  by  the  Supreme  Court  of  this  decision  would  be 
most  far  reaching  in  its  effect.  Ninety-nine  per  cent,  of  the  com- 
merce relating  to  the  motion  picture  industry  is  in  the  positive 
films,  which  are  unpatented.  The  "Latham  Loop"  patent  covers 
but  a  part  of  the  exhibiting  machine,  a  complicated  machine,  which 
is  the  result  of  many  inventions.  If  the  Court  should  hold  that 
the  owner  of  the  Latham  patent,  covering  but  a  part  of  a  ma- 
chine embodying  many  inventions,  may  dictate  what  films  may 
be  used  on  the  machine,  it  would  vest  in  him  a  complete  monopoly 
in  an  article  not  patented,  which  monopoly  would  be  acquired,  not 
because  of  the  ownership  of  a  patent  on  the  article,  but  by  reason  of 
the  ownership  of  a  patent  on  something  else.  Thereafter  the  mo- 
nopoly conferred  by  letters  patent  would  not  expire  with  the 
termination  of  the  period  covered  by  the  letters  patent,  for  it  could 
be  continued  indefinitely  by  means  of  license  agreements  relating 
to  the  use  of  other  articles  covered  by  patents.  Such  a  decision 
would  make  possible  the  creation  of  a  monopoly  in  unpatented 
things.  The  facts  are  not  the  same  as  in  the  Dick  case  for  the 
reason  that  positive  films  can  be  used  only  on  exhibiting  machines 
whereas  the  use  of  paper  and  ink  is  not  limited  to  a  Mimeograph 
machine. 

Edwin  P.  Grosvenor. 
New  York  City. 
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NOTES. 

The  Tank  Cab  (  !ase.     The  < unon  law  laid  no  obligation  on  those 

<■<]  in  so-called  public  employments,  such  as  common  carriers, 
innkeepers,  and  ferrymen,  to  provide  adequate  facilities;  the  full 
extent  of  their  duty  was  to  serve  to  the  capacity  of  the  instrumentalities 
which  they  possessed.1  It  is  only  when  certain  franchises  and  privi- 
leges have  been  granted  to  the  carrier  thai  the  correlative  duty  of 
furnishing  adequate  facilities  arises,  varying  in  extent  with  the  exigen- 

'Lovetl  v.  Hobbs  (1681)  2  Show.  127;  see  Spillers  &  Bakers  Ltd.  v. 
Gt.  W.  Ry.  |i'>ii|  1  K.  B.  386,  392;  Ocean  S.  S.  Co.  v.  Savannah  Works 
Co.  (1909)  131  Ga.  831,  63  S.  K.  577.  The  cases  cited  in  support  of  dicta 
and  textbook  statements  to  the  effect  thai  al  common  law  the  carrier  was 
bound  to  furnish  facilities  and  appliances  to  transport  such  goods  as  it 
ned  to  carry,  see  Illinois  Cent.  R.  R.  v  River  etc.  Co.  (1912)  ISO  Ky. 
489,  150  S.  W.  641;  State  v  Republican  Valley  R.  R  (1885)  17  Neb  647, 
24  \.  W.  329;  Branch  v.  Wilmington  etc  R  R-  (1877)  77  \.  C  347;  2 
Hutchinson,  Carriers  (3rd  ed.)  §  495,  apparently  withoul  exception,  con- 
cern  carriers  receiving  some  special  privilege  from  the  state. 
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cies  of  traffic  and  its  remunerative  character.2  For  a  violation  of  this 
duty  the  shipper  has  a  civil  action  for  damages,3  and  generally  he  may 
have  mandamus  to  compel  performance  where  the  duty  is  clear  and 
specific.4  Whether  railroad  commissions  have  power  to  afford  relief 
to  the  shipper  by  ordering  performance  by  the  railroad  or  by  awarding 
damages  depends  on  the  jurisdiction  conferred  on  them  by  the  legis- 
lature.5 

The  Interstate  Commerce  Commission  may  only  exercise  such 
powers  as  the  Interstate  Commerce  Act6  expressly  or  by  clear  impli- 
cation confers  on  it.7  That  the  Statute  does  not  purport  to  clothe  the 
Commission  with  power  to  compel  a  railroad  company  to  perform  all 
its  legal  duties  is  apparent  from  §  22. 8  The  original  purpose  of  the 
Act  was  the  abolition  of  unjust,  unreasonable,  and  unduly  or  unjustly 
discriminatory  practices  and  rates  on  the  part  of  the  railroad,  and 
this  cardinal  purpose  has  actuated  subsequent  amendments.9  To  this 
end  the  Commission  has  power  over  the  general  equipment  possessed 
by  the  carrier,  but  there  has  never  been  evident  any  intention  to 
deprive  the  carrier  of  the  exercise  of  its  own  judgment  in  the  pur- 
chase, construction,  and  equipment  of  its  roads  and  rolling  stock,  the 
commission  being  essentially  an  administrative  tribunal.10  An  order 
requiring  a  carrier  to  desist  from  using  its  facilities  in  an  unjustly 
discriminatory  manner  may  result  indirectly  in  the  carrier's  increasing 
its  facilities,11  but  such  cases  afford  no  support  to  the  assertion  that 
the  Commission  has  jurisdiction  to  determine  what  type  of  transporta- 
tion is  best  suited  physically  and  economically  to  the  needs  of  the 
shipper,  and  to  order  a  carrier  to  acquire  and  furnish  such  facilities 
or  to  award  damages  for  failure  to  do  so.  In  the  recent  case  of  United 
Slates  v.  Pennsylvania  B.  B.  (1916)  37  Sup.  Ct.  95,  affirming  s.  c.  227 
Fed.  911,  the  Supreme  Court  denied  that  there  existed  in  the  Com- 
mission power  to  order  a  carrier  to  furnish  tank  cars  to  a  shipper. 

2See  Ocean  S.  S.  Co.  v.  Savannah  Works  Co.,  supra ;  Ohio  etc.  Ry.  v. 
People  (1887)  120  111.  200,  11  N.  E.  347;  In  re  Caterham  Ry.  (1857) 
1  C.  B.  (n.  s.)  *410.  The  obligation  is  to  furnish  both  sufficient  and  suit- 
able cars.    2  Hutchinson,  op.  cit.  §§  495,  497. 

3Hoffman  v.  St.  Louis  etc.  Ry.  (1906)  119  Mo.  App.  495,  94  S.  W.  597; 
see  Branch  v.  Wilmington  etc.  R.  R.,  supra;  St.  Louis  etc.  Ry.  v.  Clay 
Gin  Co.  (1906)  77  Ark.  357,  92  S.  W.  531. 

Southern  Exp.  Co.  v.  Rose  Co.  (1906)  124  Ga.  581,  53  S.  E.  185;  State 
v.  Republican  Valley  R.  R.,  supra,  647;  see  Florida  v.  Atl.  Coast  Line 
(1914)  53  Fla.  650,  64  So.  443;  People  v.  New  York  etc.  R.  R.  (1887)  104 
N.  Y.  58,  66  et  seq.,  9  N.  E.  856. 

'People  v.  Brooklyn  Hgts.  R.  R.  (1902)  172  N.  Y.  90,  64  N.  E.  788; 
State  v.  Mo.  Pac.  Ry.  (1895)  55  Kan.  708,  41  Pac.  964. 

6Act  to  Regulate   Commerce,  24   Stat.  379    (1887),  as   amended. 

7«  re  Chicago  etc.  R.  R.  (1888)  2  I.  C.  C.  R.  231,  253;  Joynes  v.  Pa. 
R.  R.  (1909)   17  I.  C.  C.  R.  361,  368. 

8See  Scofield  v.  Lake  Shore  etc.  R.  R.  (1888)  2  I.  C.  C.  R.  90,  117. 

•Texas  etc.  R.  R.  v.  Int.  Com.  Comm.  (1896)  162  U.  S.  184,  197,  16  Sup 
Ct.  666;  Int.  Com.  Comm.  v.  Cincinnati  etc.  R.  R.  (1897)  167  U.  S.  479,  493 
17  Sup.  Ct.  896;  1  Drinker,  Interstate  Commerce  Act,  56. 

"Cincinnati  v.  Cincinnati  etc.  R.  R.  (1910)  18  I.  C.  C.  R.  440,  444: 
Page  v.  D.  L.  &  W.  R.  R.  (1896)  6  I.  C.  C.  R.  548,  553. 

"See  United  States  v.  L.  &  N.  R.  R.  (Com.  Ct.  1912)  195  Fed.  88: 
Preston  &  Davis  v.  D.  L.  &  W.  R.  R.  (1907)  12  I.  C.  C.  R.  115;  Scofield 
v.  Lake  Shore  etc.  R.  R.,  supra. 
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The  original  Act  of  188712  clearly  conferred  no  such  power  upon 
the  Commission.13  By  subsequent  amendment14  the  term  transporta- 
tion, denned  as  including  cars  and  other  vehicles  and  all  instrumentali- 
ties and  facilities  of  shipment,  seems  to  have  been  made  more  specific, 
but  not  increased  in  scope.  Further,  the  duty  to  provide  and  furnish 
such  transportation  upon  reasonable  request  was  expressly  imposed 
upon  the  carrier,  and  the  Commission  was  authorized  to  execute  and 
enforce  the  provisions  of  the  Act,15  and  was  also  given  regulative  power- 
over  certain  practice-  of  the  railroad.10  The  Commission  held  that  the-.' 
amendments  empowered  it  to  order  a  carrier  to  furnish  coal  or  tank 
cars.17  Failure  to  increase  its  existing  facilities  is  not  a  practice  in 
the  usual  sense  of  the  word,  nor  is  it  within  the  sense  of  the  word  as 
used  in  §  15.  Taken  literally,  §  1  seems  to  impose  a  clear  duty  on 
the  carrier18  and,  read  in  connection  with  §  1:2.  appears  unequivocally 
to  confer  the  power  in  question  on  the  Commission,  but  if  we  interpret 
the  language  of  the  Act  in  the  light  of  its  history  and  purposes,19  and 
look  to  the  recommendation  leading  to  the  amendment  on  which  the 
claim  of  jurisdiction  is  ba.»ed,  no  such  conclusion  can  be  reached. 
Where  powers  not  administrative  have  been  conferred  on  the  Com- 
mission the  language  has  been  explicit  and  the  power  clearly  defined,20 
and  a  power  so  foreign  to  the  general  purpose  of  the  Act  should  not 
be  inferred  from  doubtful  language.  Further,  various  special  acts  of 
Congress  and  requests  by  the  Commission  for  legislation  covering 
special  equipment  by  tin-  carrier,  indicate  that  such  power  does  not 
reside  in  the  Commission.-'  To  inter]. ret  the  words  "upon  reasonable 
request"  as  referring  to  the  substance  rather  than  to  the  manner  of 
the  request,  thus  opening  the  way  to  ;l  typical  question  of  original 
jurisdiction  by  the  Commission,  does  violence  to  the  language,  and 
might  result  in  the  imposition  of  an  impossible  burden  on  the  carrier.--' 

12See  note  6,  supra. 

''Scoficld  v.  hake  Shore  etc.  R.  R.,  supra.  116;  In  re  Transportation 
etc.  of  Fruit  (1904)  10  I.  C.  C.  R.  360,  373.  §  1  of  the  act  of  1887  pro- 
vided  that  "the  term  transportation  shall  include  all  instrumentalities  of 
shipment  or  carriage",  but  neither  expressly  imposed  on  the  carrier  the 
duty  of  providing  such  instrumentalities  nor  empowered  the  commission 
to  enforce  any  Mich  duty  existing  at  common  law.  The  fact  that  allow- 
ances are  permitted  under  $  15  for  use  of  shippers'  tank  cars  indicates  the 
existence  of  lie  duly  at  law.  §  3  of  the  act,  taken  from  §  1  of  the  Eng- 
lish act  of  1X54  (17  &  IS  Vict.  c.  31),  applies  only  to  facilities  between 
■ting  carrier-.      Scofield   V.   Lake   Shore   etc.    R.    R.,  supra. 

,434  Stat.  5X4  (1906). 

,:25  Stat.  855,  858  (1889). 
36  Stat.  539,  551  (1910). 

"Vulcan  Coal  Co.  v.   111.  Cent.  R.   R.    (1915)   33   1.  C.  C.   R.  52   (this 
involves  damages,  Inn  the  jurisdictional  question  i^  the  same.     Blume 
&  Co.  v.  Wi  Co.   (1909)    15  I.  C  C.  R  55.);   Pennsylvania  Par- 

affine  Works  v.  Pa.  K.  R.  (1915)  54  1    C.  C.  R.  1?'. 

Ry.  v.   Ma.dwick  Elevator  Work-   (1912)  226  U.  S. 
426,  33  Sup.  Ct.  174. 

"See  note  10,  supra. 

20Last  paragraph  $  1,  §  3. 

"Safetj     Appliance    Act.      Sec    Tw  rnty-M  \  eiith    Annual    Report    of    Com- 

m  -ion,  p.  82. 

ouri  &  111.  Coal  Co.  \     I      Cent.  R    R.  (1911  I  22  I.  C.  C.  R   30 
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The  decision  of  the  court  is  salutary,  in  harmony  with  the  purposes  of 
the  Act,  and  in  accord  with  English  decisions  bearing  on  similar  statu- 
tory enactments.23 


Effect  of  Endorsement  by  Infant. — The  endorser  of  a  negotiable 
instrument  by  his  act  of  endorsement  obligates  himself  on  contract 
to  pay  subsequent  holders  under  given  contingencies  and  at  the  same 
time  transfers  to  his  endorsee  title  to  the  instrument.1  Where,  how- 
ever, the  endorser  is  an  infant,  the  dual  result  is  modified  because  of 
the  general  unwillingness  of  the  law  to  hold  a  minor  to  his  obligations. 
Consequently,  text  writers  agree  that  an  infant  endorser  at  common 
law  is  not  liable  to  subsequent  holders  on  his  contract,  because,  as  in 
the  case  of  other  infant  contracts,2  the  promise  must  be  regarded  as 
voidable.3  With  regard  to  the  attempt  to  transfer  title,  it  has  been 
intimated  that  at  common  law  the  endorsement  of  an  infant  is  a  void 
act,4  but  the  decisions  prove  that  it  is  effective  as  a  passing  of  the 
property  to  the  extent  of  allowing  a  holder  to  sue  the  maker  at  least 
until  the  infant  avoids.5  A  disaffirmance,  however,  would  be  a  good 
defense   to   a   suit  brought   by   any   holder   subsequent   to   the  infant 

^The  English  law  contains  statutory  enactments  similar  in  tenor  to 
those  involved  in  this  case.  See  Ry.  &  Can.  Traf.  Act,  1854  (17  &  18  Vict, 
c.  31)  §  2;  Regulation  of  Rys.  Act,  1875  (36  &  37  Vict.  c.  48)  §§  3,  6, 
directing  that  "every  railway  .  .  .  company  shall,  according  to  their 
respective  powers,  afford  all  reasonable  facilities"  to  the  shipper.  This 
section  has  been  held  to  empower  the  Railway  Commission  to  order  the 
proper  maintenance  of  existing  facilities,  Winsford  Local  Board  v.  Che- 
shire Lines  Comm.  (1890)  24  Q.  B.  D.  456,  if  the  railway  has  legal  power 
to  perform  the  order,  Arbrorth  v.  Caledonian  Ry.  (1898)  10  Ry.  &  Can. 
Traf.  Cas.  252,  257,  and  no  unreasonable  financial  expenditure  is  involved, 
Sussex  Co.  Council  v.  London  etc.  Ry.  (1892)  8  Ry.  &  Can.  Traf.  Cas.  17, 
28,  but  does  not  seem  to  authorize  the  Commissioners  to  order  a  railway  to 
acquire  facilities  which  it  does  not  possess.  See  Southeastern  Ry.  v  Mavor 
of  Hastings  (1881)  6  Q.  B.  D.  586,  591.  It  appears,  though  the  point  is 
undecided,  that  the  Railway  Commissioners  have  not  the  power  asserted 
by  the  Interstate  Commerce  Commission  in  United  States  v.  Pennsylvania 
R.  R.,  supra.  See  Spillers  &  Bakers  Ltd.  v.  Gt.  N.  Ry.,  supra;  Caledonian 
Ry.  v.  Lanarkshire  Ass'n.  (1911)  27  T.  L.  R.  221 ;  Innes  v.  London  etc.  Ry. 
(1875)  2  Ry.  &  Can.  Traf.  Cas.  155,  165. 

'Norton,  Bills  &  Notes   (4th  ed.)   §  65. 

Tiffany,  Persons   (2nd  ed.)   388. 

3Norton,  op.  cit.  §  94:  Tiedeman,  Commercial  Paper,  §  49;  Daniel,  Ne- 
gotiable Instruments    (6th  ed.)    §  228. 

4See  Roach  v.  Woodall  (1891)  91  Tenn.  206,  18  S.  W.  407.  One  au- 
thority has  stated  that  §  22  [N.  Y.  §  41]  of  the  Negotiable  Instruments 
Law,  which  seems  to  make  such  endorsements  voidable,  changes  the  com- 
mon law.  Crawford,  Negotiable  Instruments  Law,  §  41.  By  reason  of  the 
citation  of  this  case  as  declaratory  of  the  common  law  view,  his  statement 
may  be  construed  to  mean  that  he  regards  such  endorsements  as  void  at 
common  law.     But  see  note  16,  infra. 

'Nightingale  v.  Withington  (1818)  15  Alass.  272;  Hardy  v.  Waters 
(1853)  38  Me.  450;  Frazier  v.  Massey  (1860)  14  Ind.  382;  so  also  where 
the  infant  endorses  for  a  partnership.  Dulty  v.  Brownfield  (1845)  1  Pa. 
497.  Suit  lies  by  the  holder  of  a  bill  of  exchange  under  such  circumstances 
against  the  drawer,  Grey  v.  Cooper  (1782)  3  Doug.  65,  or  acceptor.  See 
Jones  v.  Darch   (1817)  4  Price,  300. 
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against  either  maker  or  any  prior  holder.6  That  the  infant  may  avoid 
and  revest  title  in  himself  as  against  his  own  endorsee  has  been  often 
affirmed  by  writers  on  the  subject  without  citation  of  decisions,7  prob- 
ably on  the  analogy  of  transfers  of  other  property,8  but  there  is  some 
confusion  as  to  whether  this  could  be  done  if  the  note  had  passed  by 
purchase  from  the  infant's  endorsee  to  a  holder  without  notice.9  In 
case  payment  had  been  made  by  the  maker  to  a  bona  fide  purchaser 
from  the  infant  before  disaffirmance,  it  would  seem  that  the  maker 
would  be  liable  after  the  avoidance  again,  this  time  to  the  infant,1" 
since  such  avoidance  makes  the  transaction  void  ab  initio.11  The 
maker  might,  after  payment  to  the  minor,  look  himself  to  the  holder 
on  the  ground  of  failure  of  consideration,  but  the  fact  that  he  warrants 
the  payee's  capacity12  would  create  an  estoppel  and  prevent  even  this 
remedy  if  the  infant  were  the  payee.  Indeed,  this  same  warranty  should 
allow  a  holder  to  make  himself  whole  against  the  maker  if  an  infant 
payee  disaffirms  his  endorsement  and  fails  to  return  the  consideration.13 
With  the  results  here  discussed  flowing  from  the  common  law  rule 
as  to  infants'  rights,  the  question  remains  whether  the  Uniform  Nego- 
tiable Instruments  Law14  has  effected  any  change.  That  the  infant  is 
still  not  liable  on  the  contract  of  endorsement  is  clear  from  the  words 
of  the  statute.15  As  to  the  transfer  of  title,  it  has  been  argued  by  Mr. 
Ames  in  his  controversy  with  Mr.  Brewster  that  the  satutory  phrase 
es  the  property"  could  be  construed  to  mean  that  an  infant 
would  not  be  allowed  under  the  act  to  disaffirm  the  endorsement  so  a3 
to    revest   title   in    himself.16      Though   both    Mr.    Brewster    and    Mr. 

"Norton,  op.  cit.  §  94;  Storv.  Promissory  Notes  (7th  ed.)  §  80;  Daniel, 
op.  fit.  §  228. 

.,  op.  cit.  §  80;  Daniel,  op.  cit.  §  228  and  Norton,  op.  cit.  §  94  quote 
Story. 

"Transfers  of  property  by  an  infant  are  in  general  voidable.  Tiffany, 
op.  cit.  389. 

9Bv  analogy  to  oth<  r  property,  real,  Miles  v.  I.incjerman  (1865")  24  Iml. 
385:  Brantlev  v.  Wolf  (1882)  60  Miss.  420.  and  personal,  Hill  v.  Anderson 
(1845)  13  Miss.  216;  Downing  v.  Stone  (1891)  47  Mo.  App.  144,  the  in- 
fant's claim  should  be  superior  even  to  that  of  a  bona  fide  purchaser.  But 
see  2  Ames,  Cases  on  Bills  &  Notes,  881.  Possihly  the  basis  for  the  latter 
view  is  the  analogy  between  commercial  paper  and  currencv.  Cf.  Stephens 
v.   Board  of  Education  (1879)   79  N.  Y.  183. 

uCf.  Smith  v.  Marsack  (1848)  6  C.  B.  *486;  see  Briggs  v.  McCabe 
(1866)  27  Ind.  327;  contra,  sec  Welch  v.  Welch   (1X70)   H^Mass.  562. 

"French  v.  McAndrew   (1883)   61    Miss.  187;  Tiffany,  op.  cit.   §§  216-7. 

,?Wolkc7-.  Kuhne  (1886)  109  Tnd.  313.  10  N.  K.  116;  McMann  v.  Walker 
(1903)  31  Colo.  201.  72  Par.  1055. 

"Tiedeman,  op.  cit.  §  49;  Daniel,  op.  cit.  §  228;  Uniform  Negotiable 
Instruments   Law,   §  60. 

"§  22  [N.  Y.  §  411  says:  "The  endorsement  of  the  instrument  .  .  . 
by  an  infant  passes  the  property  therein,  notwithstanding  that  from  want 
of  capacity  the  infant  may  incur  no  liability  thereon."  It  is  to  he  noted 
that  §  24  of  the  Uniform  Sales  Act  is  said  to  alter  the  infant's  common 
law  right  to  disaffirm  sale,  as  againsi  bona  fide  purchasers  from  the  in- 
fant's vendee.    Williston,  Sales,  §  .^4X. 

"Sec  not.-   14,  .supra. 

"One  phase  of  the  famous  controversy  centred  aboul  $  22  |  \\  Y.  §  41]. 

One  authority,    Norton,   op.   cit.  90,  n.   72,   maintains  that    Mr.     Nine's    view. 

Negotiable    Instruments   Law,    14    Harvard    Law    Rev.  247,   445.   is 
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McKeehan  opposed  this  view  on  the  ground  that  the  American  Act 
was  intended  to  follow  in  meaning  the  corresponding  English  pro- 
vision,17 it  was  not  till  the  recent  case  of  Murray  v.  Thompson  (Tenn. 
1916)  1S8  S.  W.  578,  that  the  question  was  presented  for  decision. 
There  a  note  payable  to  plaintiff,  a  minor,  was  endorsed  to  defendant 
for  value  and  without  notice  of  the  payee's  infancy.  The  plaintiff  dis- 
sipated the  money  received  as  consideration  before  payment  by  the 
maker  to  the  defendant  and  thereupon  brought  an  equitable  action 
to  recover  the  note.  The  court  granted  the  relief  sought,  interpreting 
the  section  in  question  as  giving  the  holder  only  a  defeasible  title 
against  the  infant.  This  seems  clearly  correct,  since  it  is  doubtful 
whether  the  framers  of  the  act  would  have  altered  the  prevalent  doc- 
trines of  infancy  without  a  more  specific  pronouncement.  The  decision 
lends  weight  to  the  view  that  §  22  [X.  Y.  §  41]  is  a  mere  codification 
of  the  common  law  rule  that  infants'  endorsements  are  voidable,18 
and  it  is  chiefly  interesting  for  that  reason.  However,  it  has  an 
added  importance  also  in  removing  from  the  realm  of  untested  theory 
the  right  of  an  infant  to  recover  an  instrument  negotiated  by  him  to 
a  holder  for  value.  That  the  court  disregarded  the  non-repayment  of 
the  money  consideration  received  is  of  no  importance,  since  the  Tennes- 
see rule  is  that  if  the  consideration  has  been  squandered  during  infancy, 
the  infant  rnav  disaffirm  without  a  tender.19 


Specific  Performance  op  Contract  to  Execute  Testamentary 
Power  of  Appointment. — In  the  recent  case  of  Farmer's  Loan  &  Trust 
Co.  v.  Mortimer  (1916)  219  X.  Y.  290,  114  X.  E.  389,  the  donee  of 
a  general  testamentary  power  of  appointment  over  a  trust  fund,  after 
contracting  to  exercise  the  power  in  favor  of  the  defendants,  made 
an  appointment  in  his  last  will  in  favor  of  his  children.  In  pro- 
ceedings brought  by  the  trustees  of  the  fund  to  settle  their  accounts, 
the  court  refused  specific  performance  of  the  contracts  on  the  ground 
that  the  limitation  in  the  power  was  an  effective  bar  to  such  relief. 
The  case  seems  clearly  correct;  it  bears  only  a  superficial  resemblance 
to  cases  where  contracts  to  make  a  will  of  one's  own  estate  have  been 
specifically  enforced,  and  to  those  where  relief  is  granted  because  the 
donee  of  a  power  which  is  absolute  and  allows  disposition  by  either 
deed  or  will  is  held  to  have  the  equivalent  of  a  fee.1       That  a  power, 

shared  by  Air.  Crawford.  But  see  note  4,  supra;  contra  to  Mr.  Ames,  see 
Brewster,  A  Defence  of  the  Negotiable  Instruments  Law,  10  Yale  Law 
Journal,  90;  McKeehan,  Negotiable  Instruments  Law,  50  American  Law 
Register,  499  et  seq. 

17The  Bills  of  Exchange  Act  (45  &  46  Vict.  c.  61)  sec.  22,  §  2,  provides 
that  "an  infant's  endorsement  entitles  the  holder  to  receive  payment  of 
the  bill  and  to  enforce  it  against  any  other  party  thereto".  Since  the 
"property"  must  "pass"  under  the  English  act,  the  particular  words  used 
in  the  American  statute  seem  of  no  consequence. 

"Since  the  case  arose  in  the  jurisdiction  of  Roach  v.  Woodall,  supra, 
the  court  regarded  the  section  as  removing  any  doubt  as  to  whether  such 
endorsements  were  void  or  voidable.  However,  in  this  particular  also  the 
act  caused  no  change. 

"Turney  v.  Mobile  &  Ohio  R.  R.  (1913)  127  Tenn.  673,  156  S.  W.  1085; 
so  also  in  equity.  Nichol  &  McGavock  v.  Steger  (1880)  74  Tenn.  393. 
This  is  the  general  though  not  uniform  rule.     Tiffany,  op.  cit.  §§  214-5. 

*See  notes  3,  5,  11,  infra. 
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■whether  general  or  special,2  is  distinguishable  from  an  estate  as  1 
a  mere  right  over  and  not  an  interest  in  property  is  elementary.3  It 
follows  inevitably  that  an  estate  created  by  the  execution  of  a  power 
takes  effect  as  though  created  by  the  instrument  which  raised  the 
power.4  This  doctrine  is  fundamental  to  the  decision  in  Farmers' 
Loan  &  Trust  Co.  v.  Mortimer,  supra. 

Although  a  will  is  by  its  very  nature  an  ambulatory  instrument, 
courts  of  equity  have  not  hesitated  in  proper  cases  to  enforce  specifi- 
cally contracts  by  a  testator  to  devise  property  of  which  he  lias 
exclusive  ownership.  They  have  in  such  cases  readily  impressed  a 
'■instructive  trust  on  those  who  receive  the  property  from  the  deceased.8 
hut  when  the  court  does  decree  specific  performance,  the  property  is 
not  transferred  by  the  last  will  of  the  testator.  In  effect  it  is  as  though 
conveyed  by  deed.0  Hence,  if  equity  were  to  decree  specific  perform- 
ance of  a  contract  made  by  a  donee  of  a  testamentary  power  of 
appointment,  it  would,  in  effect,  allow  the  donee  to  transfer  the 
property  controlled  by  the  power  by  deed.  But  a  power  to  appoint 
by  will  cannot  be  properly  executed  by  deed.7  By  limiting  the  donee 
to  testamentary  execution,  the  donor  shows  a  clear  intent  that  the 
donee  shall  maintain  freedom  to  exercise  control  of  the  property  so 
long  as  he  is  possessed  of  a  "disposing  mind".8  Therefore,  since  to 
grant  the  relief  requested  would  be  to  effectuate  a  fraud  on  the  power 
or  a  breach  of  trust,  equity  refuses  to  act.9     However,  under  the  prin- 

7«  re  Bradshaw  [1902]  1  Ch.  436.  In  New  York  a  power  to  be 
general  must  allow  the  donee  to  alienate  a  fee.  New  York  Real  Property 
Law  (Consol.  Laws  c.  50)  §§  134,  135.  For  the  power  to  be  absolute  and 
equivalent  to  a  fee,  it  must  empower  the  donee  to  alienate  the  entire  fee 
for  his  own  benefit  during  his  lifetime.  Genet  v.  Hunt  (1889)  113  N.  Y. 
158,  170,  21  N.  E.  91. 

Sewall  v.  Wilmer  (1882)  132  Mass.  131;  Ex  parte  Gilchrist  (1886)  17 
Q.  B.  D.  521,  531. 

4Genet  v.  Hunt,  supra. 

'Bolman  v.  Overall   (1886)  80  Ala.  451.  2  So.  624:  Borland,  Wills.  §  8; 
see  also  Pomeroy,  Specific  Performance   (2nd  ed.)   268,  n.  2. 
'Wilks  v.  Burns  (1883)  60  Md.  64. 

'W'ilks  v.  Burns,  supra.  At  most  such  a  contrad  can  operate  only  to 
destroy  or  fetter  the  power.  Chism  v.  Lippsett  [1905]  lr.  1  Ch.  60,  84; 
re  Evered  [1910]  2  Ch.  147,  156.  In  New  York  a  power  confined  to 
disposition  by  deed  cannot  he  executed  by  will.  New  York  Real  Property 
Law  (Consol.  Laws  c.  50)  §§  167,  168.  In  England,  however,  the  contrary 
rule  seems  to  prevail.  Bruce  v.  Bruce  (1871  )  I..  R.  11  Eq.  371  :  see  Cooper 
v.  Martin  (1867)  L.  R.  3  Ch.  46,  57. 

'Wilks  ?'.  Burns,  supra;  Rcid  v.  Shergold  (1805)  10  Ves.  370;  In  re 
Parkin  [18921  3  Ch.  510. 

"This  is   true  both   where   there   lias  been   a   valid   appointment    in   contra- 
ention   of   the   contract,    In    re    Parkin,   supra,   and    where    the   property 
oiled   by   the   pow<  as   in   default   of   appointment.     Reid  v. 

Shergold,  supra.     If  the  power  is  limited,  a  promise  to  exercise  it  is  a 
lutely  void  .-is  in  fraud  of  the  power.    In  re  Bradshaw,  supra;  see  Tl 

1869)   I.    R.  8  Eq.  408;   Palmer  v.  Locke  (1880)   15  Ch.  l>.  294, 
Brett,  L.   L  ;  but  cf.  ibid,  per  Cotton,  L.  J.     The  power  may,  how 

1   even   though  executed   in  accordance  with   the  contract 
1865)  2   Dr.  &   Sm.  365;    Palmei    v.   Locke,  supra 
Bulteel  7'.  Plummer   (1870)   L    K.  6  Ch.  160.     In  the  case  of  breach 

general   testamentary   power   damages   may   be   r< 
ed,  In  re  Parkin,  supra,  and  under  the  English  rule  propertj  appointed 
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ciples  above  stated,  it  results  that  specific  performance  of  contracts 
to  exercise  general  powers  of  appointment,  other  than  those  limited 
to  testamentary  execution,  will  be  granted.10  The  same  is  true  of 
contracts  where  the  donee  is  a  trustee,  except  that  equity  will  not,  of 
course,  decree  specific  performance  if  to  do  so  would  cause  a  breach 
of  trust.11  The  general  rule  covering  all  these  cases  is  well  stated  by 
Mr.  Earwell:12  "Equity  will  decree  specific  performance  of  contracts 
involving  the  exercise  of  powers  no  less  than  other  contracts,  but,  in 
addition  to  the  ordinary  defenses,  there  may  be  something  in  the 
nature  of  the  power  which  is  in  itself  a  bar." 


Tax-Exemptixg  Covenants  and  the  Income  Tax.— Covenants  by  a 
lessee  or  mortgagee  to  pay  the  taxes  on  the  premises  are  common,  and 
are  subject  to  the  ordinary  rules  of  construction.1  Such  contracts  are 
not  limited  to  taxes  levied  under  laws  in  force  when  the  contract 
was  made.2  But  in  their  usual  form  these  covenants  are  held  not  to 
cover  special  assessments,  as  it  is  unjust  to  charge  the  expense  of 
permanent  improvement  upon  the  property  on  one  who  is  only  a  tempo- 
rary occupant  unless  he  has  clearly  assumed  such  expense.3  In  the 
recent  case  of  Suter  v.  Jordan  Marsh  Co.  (Mass.  1916)  113  N".  E.  5S0. 
the  court  was  called  on  to  decide  whether  the  income  tax  came  within 
the  terms  of  a  covenant  by  a  lessee  to  pay  "all  taxes  and  assessments 
.  upon  or  in  respect  of  the  rent  ....  howsoever  and  to 
whomsoever  assessed."  The  court  held  that  the  normal  income  tax 
withheld  from  the  rent  at  the  source  by  the  lessee4  came  within  the 
terms  of  the  covenant,  as  a  tax  "upon  or  in  respect  of  the  rent". 

Apparently  the  court  makes  little  distinction  between  a  tax  "upon" 
the  rent  and  one  "in  respect  of"  it,  and  hence  the  construction  given 
here  seems  rather  doubtful,  at  least  in  so  far  as  it  holds  the  income 
tax  to  be  a  tax  "upon"  the  rent.  The  direction  in  paragraph  E  of  the 
Federal   Act  that  lessees  and  certain  other  persons   withhold  at  the 

under  such  power  is  assets  to  pay  the  debts  of  the  appointor.  Beyfus  v. 
Lawley  [1903]  A.  C.  411.  In  New  York,  however,  the  appointor's  creditors 
have  no  rights  as  to  the  appointed  funds  or  property  except  where  the 
power  is  absolute  (as  explained  in  note  3,  supra).  Cutting  v.  Cutting 
(1881)  86  N.  Y.  522. 

wIn  re  Dykes'  Estate  (1869)  L.  R.  7  Eq.  337;  cf.  Gas  Light  &  Coke  Co. 
v.  Towse  (1887)  35  Ch.  D.  519. 

"See  Gas  Light  &  Coke  Co.  v.  Towse,  supra. 

"Farwell,  Powers   (3rd  ed.)   316. 

'See  Harvard  College  v.  Aldermen  of  Boston  (1870)  104  Mass.  470,  483. 

2City  of  Norfolk  v.  J.  W.  Perry  Co.  (1908)  108  Va.  28,  61  S.  E.  867; 
Welch  v.  Phillips  (Mass.  1916)  112  N.  E.  651;  New  England  Mortgage 
Security  Co.  v.  Vader  (C.  C.  1886)  28  Fed.  265;  but  cf.  Fuller  v.  Kane 
(1896)   110  Mich.  549,  68  N.  W.  267. 

3Pettibone  v.  Smith  (1892)  150  Pa.  118.  24  Atl.  693;  see  Chicago  Gt. 
W  Ry.  v.  Kansas  City  N.  W.  R.  R.  (1907)  75  Kan.  167,  88  Pac.  1085, 
where  a  lessee  for  999  years  was  compelled  to  pay  special  assessments, 
as  not  coming  within  the  reason  of  the  prevailing  rule.  But  such  a 
covenant,  even  though  in  very  comprehensive  terms,  was  held  not  to 
cover  an  inheritance  tax.  Northern  Trust  Co.  v.  Buck  &  Reyner  (1914) 
263  111.  222,  104  N.  E.  1114. 

Tncome  Tax  Law  (1913)  §  II  E,  38  Stat.  169,  170. 
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source  the  normal  tax  imposed  'thereon"  can  hardly  be  regarded  as 
a  direct  declaration  by  Congress  that  the  tax  is  one  on  the  rent,  in 
view  of  the  other  provisions  of  the  Act.  It  is  plain  that  the  purpose 
of  the  Act  is  to  impose  a  tax  on  the  net  income  in  excess  of  a  certain 
amount.  There  are  express  provisions  as  to  deducting  taxes,  expenses 
of  upkeep,  and  other  items  in  order  to  compute  the  aet  income,  and 
there  are  directions  as  to  how  these  provisions  and  that  exempting  all 
income  under  a  certain  amount  may  be  taken  advantage  of  by  one 
whose  income  is  withheld  at  the  source.5  These  provisions  show  that 
the  tax  is  not  levied  on  the  rent  as  such;  it  is  levied  on  the  surplus 
net  income  from  all  sources,  not  on  any  single  contributing  item.6  In 
a  recent  case,  the  United  States  Supreme  Court  described  the  income 
tax  as  an  inherently  indirect  tax,  and  characterized  the  classification 
of  such  a  tax  according  to  the  source  of  the  income  taxed  as  "testing 
the  tax  not  by  what  it  was — a  tax  on  income,  but  by  a  mistaken  theory 
deduced  from  the  origin  or  source  of  the  income.''7  The  provisions 
as  to  withholding  the  tax  at  the  source  do  not  make  the  tax  one  on 
that  separate  source,  but  merely  furnish  a  method  of  guarding  against 
neglect,  error,  or  fraud  by  making  the  lessee  an  agent  of  the  lessor 
to  pay  definitely  or  provisionally  a  part  of  the  latter's  income  tax.8 
Hence  it  is  at  least  doubtful  whether  the  income  tax  comes  clearly 
within  the  language  of  the  contract  in  Suter  v.  Jordan  Marsh  Co., 
supra,  and  the  reasons  given  above  for  exempting  special  assessments 
apply  with  equal  force  here  against  imposing  such  a  burden  on  the 
lessee  unless  it  is  within  the  clear  and  specific  terms  of  the  lease.9 
Language  may  be  comprehensive  enough  to  bring  the  income  tax 
clearly  within  its  meaning,10  but  such  a  construction  should   not  be 

'■Id.  §  II  B,  C,  E,  38  Stat.  167,  168,  170. 

"Van  Beil  v.  Brogan  (1914)  23  Pa.  Dist.  R.  1055;  see  North  Pa.  R.  R. 
v.  Phila.  &  Reading  Ry.  (1915)  249  Pa.  326,  95  Atl.  100:  sec  contra. 
Catawissa  R.  R.  v.  Phila.  &  Reading  Ry.  (1916)  255  Pa.  269.  The  fact 
that  no  income  tax  would  be  due  eventually,  regardless  of  the  amount 
of  rent,  unless  the  lessor's  profits  or  net  income  from  the  rent  and  all 
other  sources  amounted  to  more  than  $3,000,  shows  that  the  tax  is  not 
one  on  the  rent  as  such. 

'Stanton  v.  Baltic  Mining  Co.  (1916)  240  U.  S.  103,  113,  36  Sup.  Ct.  278, 

explaining  Brushaber  v.   Union    Pac.   R.   R.    (1916)   240  U.   S.   1,  36  Sup. 

Ct.   236.     The   Wisconsin   Supreme  Court   describes   a    similar   state  tax  as 

"taxation    of    persons    progressively    according    to    their    ability    to    pay". 

rel.  Bolens  v.  Frear  (1912)   14S  Wis,  456,  506.  134  N.  W.  673. 

"Van  Beil  v.  Brogan,  supra. 

"Catawissa  R.  R.  v.  Phila.  &  Reading  Ry.,  supra;  Little  Schuylkill  Nav. 
R.  R.  &  Coal  Co.  v.  Phila.  &  Reading  Ry.  (1916)  44  Pa.  County  Ct. 
Rep.  197;  Haighl  ,-.  Railroad  (1867)  73  U.  S.  15;  otherwise  the  tax  would 
be  imposed  "in  proportion  to  a  man's  poverty  and  nol  his  wealth":  s.  c. 
'h.  C.  1867)  11  Fed.  Cas.  No.  5,903.  The  lease  substitutes  as  the  le 
property  the  rent  and  the  reversion  m  tead  of  the  land,  and  the  presump- 
tion is  thai  each  man  i  to  be  I  ixed  on  his  own  property.  Erie  &  Pittsburg 
R.  R.  v.  Pennsylvania  R.   R.   (1904)  208  Pa.  506,  57  Atl.  980. 

a  covenant  thai  all  payments  are  to  be  assumed  and  discharged 
by  the  lessee  jusl  as  it'  he  were  primarily  liable  for  the  same,  North  Pa. 
R.  R.  v.  Phila.  &  Reading  Ry.,  supra.  As  the  contract  in  Suter  v.  Jordan 
Marsh  Co.,  supra,  was  made  before  the  passage  of  the  \<t  of  I  let  3rd,  1913, 
it  did  not  contravene  the  provision  in  paragraph  E,  38  Stat.  171,  "nor  shall 
any  contracl  entered  into  after  this  A.t  lake-,  effect  be  valid  in  regard  to 
Federal   income  tax  imposed  upon  a  person  liable  to  Mich  payment". 
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favored,  since  it  is  opposed  to  the  spirit  and  the  expressed  intent  of 
the  Income  Tax  Law.11 


Subsequent  Validation  of  Unconstitutional  Statute. — The  effect 
on  an  unconstitutional  statute  of  subsequently  altered  circumstances 
depends  necessarily  on  the  real  nature  of  unconstitutionality.  If  such 
a  statute  is  void  in  its  inception,  it  can  never  become  effective  under 
any  circumstances,  but  if  it  is  merely  unenforcible  by  the  courts,  it 
may  be  applied  when  the  invalidating  circumstance  is  removed.  In 
support  of  the  latter  view  it  is  argued  that  the  judiciary,  having  no 
legislative  power,  cannot  annul  any  statute,  and  that,  since  the  func- 
tion of  the  court  is  properly  limited  to  a  decision  of  the  specific  case 
between  the  parties  before  it,  its  holding  is  merely  a  refusal  to  apply 
the  statute  in  that  case  because  to  do  so  would  violate  the  constitution.1 
But  this  view  ignores  the  fundamental  theory  of  constitutional  govern- 
ment, that  the  sovereignty  is  in  the  people,  and  that  the  power  of  the 
legislature  is  delegated,  and  limited  to  the  bounds  prescribed  by  the 
constitution.2  If  the  legislature  attempts  to  exceed  these  bounds,  its 
act  must  be  disregarded  as  though  non-existent.3  The  court  in  declar- 
ing a  statute  unconstitutional  does  not  annul  it,  but  rather  takes  cog- 
nizance that  the  statute  is  a  nullity  per  se,  and  refuses  to  apply  it 
because  in  fact  there  is  no  such  law.4  And  this  view  is  generally  sus- 
tained in  the  typical  case  of  a  subsequent  amendment  to  the  consti- 
tution removing  the  inhibition.  Though  the  enforcement  of  the 
statute  would  no  longer  violate  the  constitution,  it  is  still  regarded  as 

But  this  prohibition  has  apparently  been  removed  in  the  present  Act  (1916) 
39  Stat.  765,  which  merely  states  that  the  purpose  of  the  Act  is  that 
"said  tax  shall  be  paid  by  the  owner  of  such  income,  or  the  proper  repre- 
sentative having  the  receipt,  custody,  control,  or  disposal  of  the  same." 

"See  note  10,  supra.  The  same  reasoning  applies  to  the  interpretation 
of  the  covenants  in  tax-free  bonds. 

7w  re  Wellington  (1834)  33  Mass.  87,  95;  see  Commonwealth  v.  Chesa- 
peake &  O.  Ry.  (1916)  118  Va.  261,  87  S.  E.  622;  Allison  v.  Corker  (1902) 
67  N.  J.  L.  596,  52  Atl.  362;  Shepharcl  v.  Wheeling  (1887)  30  W.  Va.  479, 
4  S.  E.  635. 

2McClain,  Constitutional  Law    (2nd  ed.)    16,   19. 

3Cooley,  Constitutional  Limitations  (7th  ed.)  5,  259;  see  Gunn  v  Barry 
(1872)  82  U.  S.  610,  623;  Norton  v.  Shelby  County  (1886)  118  U.  S.  425, 
442,  6  Sup.  Ct.  1121. 

4McClain,  op.  cit.  23;  1  Willoughby.  Constitutional  Law,  9.  A  recent 
case,  Christian  &  Co.  y.  Chicago  etc.  Ry.  (Minn.  1916)  159  N.  W.  1082, 
illustrates  that  the  validity  of  a  statute  is  inherent  from  its  inception,  and 
that  the  decision  of  the  court  is  merely  declaratory  of  it.  The  court  held 
that  an  injunction  granted  on  the  ground  of  the  unconstitutionality  of  a 
statute  does  not  prevent  causes  of  action  from  arising  under  the  statute  if 
in  fact  it  is  constitutional,  nor  does  it  retard  the  running  of  the  Statute  of 
Limitations  against  such  causes  of  action  unless  there  is  specific  statutory 
provision  to  that  effect.  That  protection  is  afforded  to  officers  acting  under 
an  unconstitutional  statute,  see  6  Columbia  Law  Rev.  586.  or  persons  paying- 
money  thereunder,  see  15  Columbia  Law  Rev.  85,  or  acting  on  a  decision 
that  it  is  unconstitutional  which  is  later  reversed,  see  10  Columbia  Law 
Rev.  688,  is  not  at  odds  with  the  doctrine  of  the  nullity  of  an  unconstitu- 
tional statute,  but  is  rather  an  exception  to  the  rule  based  on  public  policy. 
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void  and  will  not  be  applied.5  But  whore  an  amendatory  statute 
removes  the  defect  which  vitiated  the  original  statute,  the  amended 
statute  is  generally  held  valid.6  Since  the  first  statute,  though  of  no 
effect  as  law.  is  a  definite  document,  the  reference  to  it  in  the  amend- 
ment is  deemed  to  incorporate  it,  so  that  the  passage  of  the  amendment 
is  tantamount  to  the  enactment  of  the  entire  statute  in  its  amended 
form.  In  some  jurisdiction-,  however,  this  doctrine  does  not  obtain. 
and  it  is  said  that,  since  the  unconstitutional  statute  is  a  nullity,  tin- 
amendment  has  nothing  to  which  it  can  attach,  and  is  therefore  like- 
wise void.7 

A  different  phase  of  this  question  appears  where,  on  subjects  over 
which  there  is  concurrent  jurisdiction,  a  state  statute  conflicts  with  a 
federal  statute.  If  the  state  act  was  valid  when  passed,  subsequent 
federal  legislation  supersedes  it  and  bars  its  enforcement,  but  does  not 
repeal  it  or  render  it  void,  and  on  the  repeal  of  the  federal  act  the 
state  statute  revives.8  If,  however,  the  federal  act  is  in  effect  when  the 
state  act  is  passed,  since  the  state  Legislature  is  forbidden  by  the  nature 
of  our  constitutional  government  to  pass  such  conflicting  legislation, 
it  is  submitted  that  such  an  act  is  absolutely  void  and  can  never 
become  effective.9  The  recent  case  of  Brennan  v.  Southern  Express 
Co.  (S.  C.  1916)  90  S.  E.  402,  presents  a  more  complicated  problem. 
The  state  legislature  passed  an  act10  regulating  the  transportation  of 
liquors  from  any  point  without  the  state  to  any  point  within  the  Btate. 

'Fleming  v.  Hance  (1908)  153  Cal.  162,  94  Pac.  620;  State  ex  rcl. 
Stevenson  v.  Tuny  (1890)  20  Nev.  427,  22  Pac.  1054;  Mount  Pleasant  :. 
Vansice  (1880)  43  Mich.  361,  5  N.  W.  378;  cf.  Willcox  v.  Edwards  0912) 
162  Cal.  455,  123  Pac.  276.  But  since  the  act  of  the  people  is  paramount, 
an  amendment  to  the  constitution  which  expressly  validates  a  statute  pre- 
viously unconstitutional  clearly  makes  it  applicable,  Hammond  v.  Clark 
(1911)  136  Ga.  313,  71  S.  E.  479;  Fontenot  v.  Young  (1911)  128  La.  20, 
54  So.  408,  and  an  amendment  which  necessarily  implies  the  validity  of 
such  a  statute  will  also  make  it  applicable.  State  v.  Luther  (1894)  56 
Minn.  156.  57  X.  W.  464.  An  amendatory  statute  may  likewise  be  retro- 
active as  to  matters  which  the  legislature  could  originally  have  authorized. 
Ross  v.  Wright  County  (19d5)  128  Iowa.  427.  104  X.  \V.  506.  But  all  con- 
stitutional amendments  as  well  as  statutes  are  construed  to  operate  pro- 
spectively  unless  the  intent  is  clear  on  the  face  of  the  enactment  that  it 
shall  be  retrospective.  Shreveport  v.  Cole  (1889)  129  U.  S.  36,  9  Sup.  Ct. 
210. 

"People  v.  DcPdaav  (190-4)  137  Midi.  402,  100  X.  \V.  598;  State  V.  Cin- 
cinnati (1895)  52  Oh.  St.  419,  40  X.  E.  508;  see  Sweet  v.  Syracuse  (1891  I 
129  N.  Y.  316.  29  N.  E.  289.  Though  in  general  a  repealed  act  is  not  sub- 
ject to  amendment,  the  doctrine  of  incorporation  is  sometimes  applied 
where  the  intent  to  revive  in  the  amended  f"rm  i^  apparent.  In  re  Leary 
Ave.,  Seattle  (1913)  72  Wash.  617,  131  Pac.  225;  Commonwealth  v.  Chesa- 
peake &  O.  Ry.,  supra;  see  Golonbieski  v.  State  i\WK)  101  Wis.  333,  77 
X.  W.  189. 

ley  t'.  Rushville  (1878)  60  Ind.  327;  State  v.  Long  (1913)  132  La. 
170,  61  So.  154;  see  Dean  v.  Spartanburg  County  (1900)  59  S.  C.  110,  37 
S.  E.  226. 

■Tua  v.  Carriere  (1886)  117  U.  S.  201,  6  Sup.  Ct.  565;  Sturges  v 
Crowninshield  (1819)  17  U.  S.  122;  cf.  In  re  Nelson  (D.  C.  1895)  69  Fed. 
712. 

'Bui  if  a  condition  can  be  implied  thai  the  state  act  is  to  come  into 
force  on  the  repeal  of  the  federal  act,  the  ad  of  course  becomes  effective 
when  the  condition  is  performed.     See  Tua   v    Carriere,  supra. 

,029  S.  C.  Stat  kk  (1915). 
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At  that  time  the  sale  of  liquors  was  permitted  within  the  state  and 
transportation  of  liquors  into  the  state  was  not  necessarily  for  the 
purpose  of  violating-  any  state  law.  Accordingly,  the  Webb-Kenyon 
Act11  was  considered  inapplicable,  and  the  state  statute  unconstitu- 
tional, as  an  attempt  to  regulate  interstate  commerce.12  Later  the 
state  passed  a  general  prohibition  statute.13  The  court  held  that  trans- 
portation of  liquors  into  the  state  would  necessarily  result  in  the  viola- 
tion of  this  statute,  and  that  as  the  Webb-Kenyon  Act  was  therefore 
applicable  and  divested  such  shipments  of  liquors  of  their  interstate 
character,  the  prior  state  act  regulating  their  transportation  became 
constitutional  and  enforcible.  Such  a  holding  seems  clearly  erroneous 
on  theory  and  authority.  If  the  act  of  the  legislature  in  passing  the 
statute  regulating  the  transportation  of  liquors  from  without  the  state 
was  in  excess  of  the  power  possessed  by  it  at  that  time,  as  the  court 
held,  the  later  acquisition  of  authority,  though  by  its  own  act,  is  not 
distinguishable  from  the  cases  where  the  authority  is  subsequently 
granted  by  constitutional  amendment  or  the  repeal  of  federal  legisla- 
tion, and  does  not  validate  the  statute. 

ll37  Stat.  699  (1913),  U.  S.  Comp.  Stat.  (1913)  §  8739. 

"Under  the  broad  interpretation  of  the  Webb-Kenyon  Act  given  by  the 
United  States  Supreme  Court  in  Clark  Distilling  Co.  V.  Western  Maryland 
Ry.  (Oct.  Term,  1916,  Nos.  75  &  76,  decided  Jan.  8,  1917),  see  17  Columbia 
Law  Rev.  144,  this  statute  would  seem  to  be  constitutional,  but  the  view  of 
the  court  in  this  case  accords  with  the  weight  of  authority  in  the  state 
courts  prior  to  the  decision  of  the  United  States  Supreme  Court.  See  16 
Columbia  Law  Rev.  1  ;  ;   17  id.  147,  note  15. 

,=29  S.  C.  Stat.  140   (1915). 
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Appeal  and  Error — Final  Decree — Order  for  Accounting— Cause  of 
Action — Two  Injuries  From  a  Single  Act. — A  bill  was  brought  for 
the  infringement  of  two  patents  held  by  plaintiff  covering  features  <>f 
a  carburetor.  A  decree  dismissed  the  lull  as  to  one  patent  but  granted 
an  injunction  as  to  the  other  and  ordered  an  accounting.  The  plaintiff 
failed  to  bring  an  appeal  from  that  part  of  the  decree  dismissing  the 
bill  as  to  one  patent  within  the  time  allowed  for  an  appeal  from  an 
interlocutory  decree,  but  later  prosecuted  this  appeal  as  from  a  final 
determination  of  that  action.  Held,  there  was  only  one  cause  of  action 
en  the  two  patents  and  the  decree  was  therefore  interlocutory  only. 
Sfrombvra  Motor  Devices  Co.  v.  Arnson  (2  C.  C.  A.  1917)  .V.  N".  Y. 
L.  J.  1599. 

In  general  where  a  single  tortious  act  injure-  two  property  rights 
of  the  same  person  only  one  cause  of  action  arises,  Chicago  etc.  En.  v. 
Ramsey  (1907)  108  Ind.  390,  81  X.  E.  79;  Knowlton  v.  New  Fork  & 
N.  E.  R.  R.  (1888)  147  Mas-.  606,  Is  X.  E.  580,  and  prosecution  for 
only  one  injury  waives  all  rights  upon  the  other  injury.  Knowlton  v. 
New  York  &  N.  E.  R.  R.,  supra.  That  the  two  injuries  by  the  same 
continuing  act  may  occur  at  slightly  different  moments  d  tea  not  alter 
this  rule.  Chicago  etc.  En.  v.  Ramsey,  supra.  In  the  principal  case, 
the  single  wrongful  act  of  manufacturing  certain  carburetors  caused 
the  injuries  to  two  closely  related  rights,  and  the  conn  i-  clearly  eorreel 
in  holding  that  only  one  cause  >>(  action  existed.  As  to  whether  this 
cause  of  action  is  finally  <letennine<l  by  the  decree  ordering  an  account- 
ing, the  authorities  are  in  hopeless  conflict.  A  tine  hut  probably  sound 
distinction  may  be  drawn  between  cases  where  die  accounting  i-  merely 
ministerial  to  determine  the  exact  amount  of  a  specific  claim,  in  which 
■t  may  well  he  treated  a-  final,  Winthrop  Iron  Co.  v.  Meeker  I  L883) 
109  U.  S.  180,  3  Sup.  ( it.  1 1 1,  and  where  it  i-  to  determine  the  amount 
equitably  due  to  the  plaintiff,  in  which  case  the  future  problems  requir- 
ing judicial  discretion  may  cause  the  decree  to  he  considered  as  inter- 
locutory. McOourkey  v.  Toledo  &  <>.  C.  /,'</.  (1892)  L46  I'.  S.  536, 
13  Sup.  Ct.  17":  Gray  v.  Ann.,  \  L906)  220  III.  251,  77  X.  K.  219.  The 
accounting  for  profits  due  to  an  infringemenl  of  a  patenl  is  properly 
treated  as  of  the  latter  class.  Ex  partt  National  Enameling  Co.  I  1906) 
201  I'.  S.  L56,  26  Sup.  Ct.  104. 

Carriers  Negligence  Announcemenq  oi  Station  \-  [nvitatioh  to 
Alight.-  The  defendant's  agenl  called  the  destination  of  the  plain- 
tiff, a  nighl  passenger  on  defendant's  train,  ;is  the  nexl  atop  when  the 
train  was  a  few  blocks  therefrom.  When  the  train  came  practically 
to  a  standstill,  plaintiff,  thinking  nis  3tation  was  reached,  went  onto 
the  steps  of  the  car,  the  door-  of  which  were  open,  hut  was  thrown  off 
by  :i  sudden  starting  of  the  train  which  bad  not  yet  reached  the 
station.  Held,  the  defendant  was  not  oegligenl  nor  the  plaintiff  con 
tributarily  oegligenl  as  a  matter  of  lav  ger  v.  Michigan  Cent. 

I:    I.    (7  C.  <     A    1916)  235  Fed.  B64. 

While  it   I-  not   the  dut.\   of  a   railroad  to  warn  passeng<  ra  of  the 
starting  or  stopp  train,    Mearns  v.  Central  R.   R.   (1900) 
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X.  Y.  108,  57  X.  E.  292,  aff'd.  (2  C.  C.  A.  1905)  139  Fed.  543,  it  is 
its  duty  to  announce  to  passengers  the  arrival  of  a  train  at  its  various 
stations.  See  Mahar  v.  New  York  Cent.  R.  R.  (1890)  5  App.  Div. 
22,  28,  39  X.  Y.  Supp.  63,  68.  When  a  station  is  called,  passengers, 
especially  at  night,  have  a  right  to  infer,  unless  the  circumstances 
reasonably  show  the  contrary,  Smith  v.  Ga.  etc.  Ry.  (1889)  88  Ala. 
538,  7  So.  119,  that  the  first  stop  made  thereafter  is  the  station;  Rich- 
mond etc.  R.  R.  v.  Smith  (1890)  92  Ala.  237,  9  So.  223;  and  if  it  is 
not,  the  railroad  is  under  a  duty  to  notify  passengers  of  that  fact  before 
they  attempt  to  alight,  Coe  v.  Louisville  etc.  R.  R.  (1904)  25  Ky.  L.  E. 
1679,  78  S.  W.  439;  see  Englehaupt  v.  Erie  R.  R.  (1904)  209  Pa.  182, 
58  Atl.  154,  as  stopping  under  such  circumstances  is  an  invitation  for 
them  to  do  so.  But  this  does  not  relieve  passengers  from  the  burden 
of  ascertaining  whether  the  train  has  actually  stopped,  England  v. 
B.  &  M.  R.  R.  (1891)  153  Mass.  490,  27  X.  E.  1;  Gayle's  Adm'r.  v. 
Louisville  etc.  R.  R.  (1915)  163  Ky.  459,  173  S.  W.  1113,  and  the  mere 
announcement,  upon  leaving  a  station,  of  the  name  of  the  next  station 
will  not  justify  a  passenger  in  attempting  to  alight  if  the  train  stops 
between  stations.  Biggs  v.  Louisville  etc.  R.  R.  (6  C.  C.  A.  1907)  156 
Fed.  564;  Minoch  v.  Detroit  etc.  Ry.  (1893)  97  Mich.  425,  56  X.  W. 
780.  However,  under  the  additional  circumstances  of  the  principal 
case  the  court  was  correct  in  leaving  the  question  of  negligence  to 
the  jury. 

Carriers — Uniform  Bill  of  Lading — Liability  for  Goods  Loaded  on 
Side-Tracked  Car. — Goods  were  loaded  on  the  defendant  carrier's  car 
which  was  standing  on  the  defendant's  side-track.  The  track  was  con- 
structed and  maintained  by  the  defendant  on  its  own  right  of  way, 
was  a  mile  long,  and  served  several  warehouses,  as  well  as  the  defend- 
ant's freight  house.  After  the  car  had  been  sealed  by  the  defendant's 
agent,  it  was  broken  open,  and  some  goods  were  stolen.  A  Uniform 
Bill  of  Lading  had  been  issued  containing  the  clause:  "Property 
when  received  from  or  delivered  on  private  or  other  sidings 
shall  be  at  owner's  risk  until  the  cars  are  attached  to 
trains."  Held,  two  judges  dissenting,  defendant  was  not  liable  for  loss 
of  these  goods  while  on  the  side  track.  Bers  &  Co.  v.  Erie  R.  R.  (X.  Y. 
App.  Div.  1st  Dept.  1917)  56  X.  Y.  L.  J.  1567. 

At  common  law,  the  liability  of  the  carrier  as  such  began  upon 
delivery  to  it;  and  loading  on  the  carrier's  car  on  a  side  track  with 
notice  to  the  carrier  was  a  sufficient  delivery  for  this  purpose.  Pitts- 
burgh C.  C.  &  St.  L.  R.  R.  v.  American  Tobacco  Co.  (1907)  126  Ky. 
582,  104  S.  W.  377;  Illinois  Cent.  R.  R.  v.  Smyser  (1865)  38  111.  354; 
1  Hutchinson,  Carriers  (3rd  ed.)  §  125.  A  private  siding  is  one  "out- 
side the  carrier's  right  of  way,  yard  and  terminals,  and  of  which  the 
railroad  does  not  own  either  the  rails,  ties,  roadbed  or  right  of  way". 
Conference  Ruling  121,  Int.  Com.  Comm.  It  is  obvious  that  the 
siding  in  the  principal  case  was  not  a  private  siding.  Was  it  a  "pri- 
vate or  other  siding"?  The  rule  is  that  general  words  following 
specific  words  are  to  be  construed  a?  eiusdem  generis  with  the  latter 
unless  a  contrary  intention  is  manifest.  People  v.  Richards  (1888) 
108  X.  Y.  137,  15  X.  E.  371;  State  v.  Schuchmann  (1896)  133  Mo.  Ill, 
33  S.  W.  35;  2  Lewis'  Sutherland,  Statutory  Construction  (2nd  ed.) 
§§  422  et  seq.  "Other  sidings"  would  then  seem  to  mean  sidings  like 
private  sidings,  i.  e.,  sidings  owned  by  the  carrier  and  leased  to  the 
shipper.     The  siding  in  the  principal  case  seems  to  be  purely  a  public 
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siding,  built  by  tbe  railroad  for  its  own  convenience  as  a  part  of  its 
terminal.  Associated  Jobbers  v.  Atchison,  T.  &  S.  F.  By.  (1910)  18 
I.  C.  C.  310,  313.  Since  the  words  of  a  contract  are  to  be  construed 
most  strictly  against  the  user  of  the  words,  Anson,  Contracts  (12th 
Eng.  ed)  298,  especially  where  a  carrier  is  trying  to  limit  its  own 
common  law  liability.  Texas  &  Pa.  By.  v.  Beiss  (1902)  183  U.  S.  621, 
22  Sup.  Ct.  253;  Amory  Mfg.  Co.  v.  Gulf  C.  &  S.  F.  By.  (1896)  89 
Tex.  419,  37  S.  W.  856;  1  Hutchinson,  op.  cit.  §§  464.  et  seq.,  it  would 
seem  that  the  clause  in  question  ought  not  be  applied  to  such  a  siding. 
Contra,  see  Standard  etc.  Co.  v.  Pa.  B.  B.  (1915)  88  N.  J.  L.  257,  95 
Atl.  1002,  the  only  previous  interpretation  of  the  clause. 

Constitutional  Law — Blue  Sky  Laws — Validity. — Blue  Sky  Laws  of 
Ohio,  Michigan  and  South  Dakota  forbade  the  sale  of  securities  within 
the  state  unless  the  dealer  first  obtained  a  license  by  satisfying  a  com- 
missioner appointed  for  the  purpose,  of  his  good  reputation  and  of  the 
soundness  of  the  securities.  In  suits  brought  for  an  injunction  to 
restrain  the  enforcement  of  these  statutes  on  the  ground  that  they  were 
unconstitutional,  held,  the  statutes  are  constitutional.  Hail  v.  Geiger- 
Jones  Co.  (Sup.  Ct.  Oct.  Term,  1916)  decided  January  22nd,  1917,  Nos. 
438,  439,  440;  Merrick  v.  Halsey  &  Co.  idem,  No.  413;  Caldwell  v. 
Sioux  Falls  Stock  Yards  Co.  idem  No.  386. 

Blue  Sky  Laws,  whose  purpose  is  to  protect  the  public  against  the 
sale  of  fraudulent  securities,  have  been  widely  adopted  by  the  states, 
see  15  Columbia  Law  Rev.  350  where  the  matter  is  discussed,  but  have 
been  attacked  as  they  were  in  the  principal  cases  as  being  unconstitu- 
tional on  three  grounds,  (1)  that  they  violate  the  11th  Amendment; 

(2)  that  they  deny  to  individuals  the  equal   protection  of  the  laws; 

(3)  that  they  violate  the  Commerce  Clause  in  imposing  a  burden  on 
interstate  commerce.  As  to  the  first  objection,  the  Supreme  Court  held 
that  the  statutes  are  a  valid  exercise  of  the  police  power.  The  second 
objection  is  disposed  of  by  holding  that  the  alleged  discriminations  In 
the  statute  are  within  the  state-'  power  of  classification.  In  rejecting 
the  arguments  advanced  in  support  of  the  third  objection  the  Court 
held  that   the  burdens  of  the  statute  hear  only   indirectly  on   securities 

as  interstate  commerce  since  the  Btatute  applies  only  to  sales  within  the 
state.  It  is  evident  from  the  opinion  that  the  court  regards  the  transfer 
of  securities  in  the  course  of  business  from  one  state  to  another  as 
interstate  commerce  subject  to  federal  regulation.  And  yet  in  an 
earlier  case  the  Court  impliedly  denied  thai  Congress  under  the  Com- 
merce Clause  had  the  right  to  Becure  federal  supervision  of  insurance. 
See  11  Columbia  haw  Rev.  149.  Both  insurance  and  selling  securities 
are  businesses  dealing  in  choses  in  action;  and  it  is  no1  apparent  that 
there  is  any  difference  in  the  nature  of  these  choses  in  action  which 
should  lead  to  Buch  contrary  results  as  are  reached  by  the'  Supreme 

Court.      If   in    the   principal   <-a-e-   the  Btatutes   in    regulating   the  sale  of 

securities  within  the  state  bad  imposed  regulations  which  in  effecl  were 
a  Bevere  burden  upon  the  interstate  character  of  securities,  doubtless 

the  COUrl    would  have   held   that    they   violated   the  Commerce  Clause. 

Constitutional  Law-  Unconstitutional  Statute  Subsequent  Vali- 
dation.- A  Btate  Btatute  regulating  interstate  transportation  of  liquors 
was  admittedly  unconstitutional  when  passed,  as  the  use  of  liquor-  was 
permitted  within  the  state.  Subsequently  a  general  prohibition  law 
v.a-  enacted.     Held,  the  prior  Btatute  regulating  transportation,  being 
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proper  after  the  use  of  liquor  was  prohibited,  thereupon  became  con- 
stitutional and  enforcible.  Brennan  v.  Southern  Express  Co.  (S.  C. 
1916)  90  S.  E.  402.     See  Notes,  p.  239. 

Corporations — Eight  of  Officers  to  Compensation  in  the  Absence 
of  Express  Contract. — The  plaintiff,  a  stockholder  of  the  defendant, 
sues  to  recover  for  his  services  as  assistant  secretary,  no  contract  for 
his  compensation  having  been  entered  into.  Semble,  though  the  plain- 
tiff's position  as  a  stockholder  would  not  prevent  the  implication  of 
such  a  contract,  the  facts  of  the  case  might  negative  it.  Goodin  v. 
Dixie-Portland  Cement  Co.  (W.  Va.  1916)  90  S.  E.  544. 

The  ordinary  services  of  a  director  as  director  or  officer,  in  the 
absence  of  an  express  contract  for  compensation,  are  presumptively 
gratuitous,  Pfeiffer  v.  Lansberg  Brake  Co.  (1891)  44  Mo.  App.  59; 
see  Farmers'  Loan  &  Trust  Co.  v.  Eousatonic  R.  R.  (1897)  152  N.  Y. 
251,  46  N.  E.  504,  but  a  director  may  recover  for  services  clearly 
beyond  the  range  of  his  duties  as  director  or  officer  upon  a  quantum 
meruit.  Greensboro  etc.  Turnpike  Co.  v.  Stratton  (1889)  120  Ind. 
294,  22  N.  E.  247;  Gumaer  v.  Cripple  Creek  Tunnel  etc.  Co.  (1907) 
40  Colo.  1,  90  Pac.  81 ;  contra,  Stout  v.  Security  Trust  etc.  Co.  (1903) 
82  App.  Div.  129,  81  N.  Y.  Supp.  708.  A  vote  of  salary  to  a  director 
is  voidable  if  carried  by  his  vote,  Jacobson  v.  Brooklyn  Lumber  Co. 
(1906)  184  N.  Y.  152,  76  K  E.  1075;  Schaffhauser  v.  Arnholt  etc. 
Brewing  Co.  (1907)  218  Pa.  St.  298,  67  Atl.  417,  but  not  otherwise, 
if  the  contract  is  bona  fide.  Fort  Payne  Rolling  Mill  v.  Hill  (1899) 
174  Mass.  224,  54  ~N.  E.  532.  Stockholders,  however,  bear  no  such 
fiduciary  relationship  to  the  corporation  as  do  directors  and  therefore 
may  contract  with  it  like  any  stranger.  Gamble  v.  Queens  County 
Water  Co.  (1890)  123  K  Y.  91,  25  N.  E.  201,  2  Machen,  Corporation 
§  1302.  Since  services  rendered  by  a  stranger  in  the  absence  of  a 
contract  for  compensation,  form  the  basis  for  the  implication  of  a 
contract  to  pay  for  them,  Smith  v.  Long  Island  R.  R.  (1886)  102 
X.  Y.  190,  6  N.  E.  397,  the  court  in  the  principal  case  was  correct  in 
holding  that  the  mere  fact  that  plaintiff  was  a  stockholder  did  not  pre- 
vent such  implication.  See  Rosborough  v.  Shasta  River  Canal  Co. 
(1863)  22  Cal.  557;  Holder  v.  LaFayette  etc.  Ry.  (1873)  71  111.  106. 

Deeds — Instrument  to  Take  Effect  on  Death  of  Grantor. — The 
plaintiffs,  as  heirs  at  law,  brought  an  action  to  quiet  title  against  the 
defendants,  who  were  the  grantees  under  an  instrument  in  form  a  war- 
ranty deed,  but  with  the  proviso/'this  deed  to  take  effect  upon  the  death 
of  both  grantors  herein".  Held,  the  instrument  was  invalid  as  a  deed. 
Shaull  v.  Shaull  (Iowa,  1916)  160  N.  W.  36. 

It  was  the  rule  at  common  law  that  an  instrument  conveying  no 
present  interest  was  inoperative  as  a  deed,  but  that  if  it  merely  post- 
poned the  use  and  enjoyment  of  the  property  it  was  a  valid  conveyance. 
See  Habergham  v.  Vincent  (1793)  2  Yes.  Jr.  *204,  *230.  Statutes 
permitting  the  creation  of  estates  to  commence  in  the  future  make  it 
unnecessary  to  create  such  estates  by  way  of  uses;  they  would  not 
seem  to  permit  the  future  creation  of  estates  as  opposed  to  the  present 
creation  of  future  estates.  Abbott  v.  Holway  (1881)  72  Me.  298; 
Leaver  v.  Gauss  (1883)  62  Iowa  314,  17  N.  W.  522.  The  application 
of  these  rules,  however,  has  involved  the  courts  in  numerous  difficulties, 
particularly  where  language  substantially  similar  to  that  of  the  prin- 
cipal case  is  used.     Some  courts,  construing  the  instrument  in  the 
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light  of  extrinsic  facts  so  as  to  effectuate  the  real  intent  of  the  grantor, 
hold  that  the  proviso  operates  only  as  a  reservation  of  the  use  and 
enjoyment  of  the  property:  Wilson  v.  Carrico  (1895)  140  Ind.  533, 
40  N.  E.  50;  Bunch  v.  Nicks  (1888)  50  Ark.  367,  7  S.  W.  5G3;  West 
v.  Wright  (1902)  115  Ga.  277.  II  S.  K.  602;  other  jurisdictions  declare 
thai  such  a  construction  cannot  be  reached  without  doing  violence  to 
the  express  words  of  the  instrument.  Pinkham  v.  Pinkham  (1898) 
55  Xeb.  729,  70  N.  W.  411:  Moody  v.  Macomber  (1910)  159  Mich. 
657,  12  1  X.  W.  549;  sec  West  v.  Wright,  supra,  dissenting  opinion  of 
Little,  J.,  at  p.  278.  But  the  presence  of  such  a  proviso  will  not  be 
construed  to  defeat  words  importing  a  present  grant  reserving  to  the 
grantor  the  use  and  enjoyment  of  the  property  during  his  life. 
Saunders  v.  Saunders  (1901)  115  Iowa  275,  88  X.  W.  029.  The  decis- 
ion in  the  principal  ease  must  he  considered  sound,  since  the  grantor 
could  not  have  used  plainer  words  to  postpone  the  operation  of  the 
instrument  as  passing  any  rights  whatever  to  the  property.  The  instru- 
ment, although  inoperative  as  a  deed,  may  be  given  effect  as  a  will  if 
it  conforms  to  testamentary  requirements.  1  Schouler,  Wills,  Executors 
&  Administrators  (5th  ed.)  §  272. 

Divorce — Power  of  Court  to  Award  Custody  of  Children. — In  a 
habeas  corpus  proceeding,  it  was  held  that  equity  has  jurisdiction  to 
make  a  decree  awarding  the  custody  of  minor  children  although  it 
denies  the  divorce.    Ex  parte  Saul  (Cal.  App.  1916)  160  Pac.  95. 

The  power  to  determine  in  a  proper  action  who  shall  have  the 
custody  of  minor  children  is  a  well  recognized  branch  of  original 
equity  jurisdiction.  3  Pomeroy,  Eq.  Juris.  (  3rd  ed.)  §  1303  et  seq.; 
Cowles  v.  Cowles  (1846)  8  111.  435.  But  whether  statutes  providing 
for  divorce  proceedings  and  authorizing  the  award  of  custody  in  such 
proceedings  empower  the  court  to  make  the  award  where  the  divorce 
is  denied,  ha-  not  been  answered  uniformly.  It  is  urged  that  such  an 
award  is  not  authorized.  Robinson  v.  Robinson  (1911)  146  App.  Div. 
533,  131  N.  Y.  Supp.  260;  Redding  v.  Redding  (X.  J.  Eq.  1912), 
85  Atl.  712,  for  the  granting  of  custody  is  incidental  to  the  main 
relief  sought,  and  it  would  be  anomolous  to  alloy  a  party  who  has 
failed  to  establish  the  main  claim  to  have  a  decree  for  the  mere  inci- 
dent- to  that  relief.  Davis  v.  Davis  (ls7S)  75  X.  V.  221.  In  such  an 
action  equity  has  no  inherenl  jurisdiction  to  award  custody-  Thomas 
v.  Thomas  (1911)  250  III.  354,  95  X.  E.  345.  The  action  is  statutory 
:  ik1  the  statute  usually  only  empowers  the  court  to  make  the  award 
pendente  lite,  or  when  the  divorce  is  granted.  Thomas  v.  Thomas, 
supra;  Davis  v.  Davis,  supra.  Although,  except  in  a  few  Btates  where 
statutes  an-  extremely  broad.  Cornelius  v.  Cornelius  (1858)  31  Ala. 
479;  In  re  Cooper  (1912)  86  ban.  573,  121  Pac.  334,  the  power  to 
make  the  award  when  denying  the  divorce  may  not  appear  to  have 
been  granted,  yet  Bince  the  order  could  be  made  in  habeas  corpus  pro- 
ceedings, see  Davis  \.  Davis, supra,  it  would  seem  idle  to  deny  the  relief 
in  the  divorce  action  only  to  granl  it  in  another  suit.  Morton  v.  llorton 
I  L905)  7:>  Ark.  22.  B6  S.  W.  B24.  When  the  petitioner  asks  for  divorce 
and  custody,  equity  has  jurisdiction  to  make  the  award  though  denying 
the  divorce.  Luck  \.  Luck  (1892)  92  Cal.  653,  28  Pac.  7^7:  Eoskins  v. 
Hoskins  (1905)  28  K'y.  L.  R.  485,  89  8.  W.  478,  for  the  mattei 
not  separate  hut  germane.  See  Power  \.  Power  (1903)  65  X.  -I.  Eq. 
,,  Atl.  1 1 1.  Granting  that  the  interpretation  of  the  statute  in  die 
i,,,tant  case  is  perhaps  open  to  criticism  a-  being  judicial  legislation, 
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yet  it  is  submitted  that  it  is  equitable,  based  ou  sound  policy,  and  in 
accord  with  the  general  authority  that  statutes  for  the  protection  of 
minor  children  should  be  construed  liberally. 


Evidence — Production  of  Promissory  Note  Complete  on  its  Face — 
Presumptions. — The  plaintiff  sued  the  defendant  on  a  note,  which  was 
introduced  in  court  as  a  complete  instrument.  The  jury  found,  from 
various  suspicious  circumstances,  that  the  note  was  a  forgery.  Held, 
the  offering  of  an  altered  note  complete  on  its  face  raises  no  presump- 
tion as  to  its  freedom  from  alteration  after  delivery,  which  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury  from  all  the  circumstances. 
Behles  v.  Duffy  (N.  D.  1916)  159  K  W.  838. 

The  decisions  are  in  irreconcilable  conflict  in  determining  what 
presumptions  arise  from  the  production  of  a  complete,  but  altered, 
instrument.  Some  courts  hold  that,  since  the  presumption  is  that  the 
plaintiff  is  innocent  of  a  forgery,  in  the  absence  of  suspicious  circum- 
stances, the  burden  of  proving  that  the  alteration  was  made  after  the 
instrument  was  executed  is  on  the  defendant;  Wilson  v.  Hayes  (1889) 
40  Minn.  531,  42  N.  W.  467;  Stillwell  v.  Patton  (1891)  108  Mo.  352, 
18  S.  W.  1075;  other  courts  place  the  burden  of  explanation  on  the 
plaintiff;  Heffner  v.  Wenrich  (1859)  32  Pa.  St.  423;  cf.  Care,/  Mfg. 
Co.  v.  Watson  (1905)  58  W.  Va.  189,  52  S.  E.  515;  while  still  others 
hold  that  no  presumption  arises  either  way.  Dodge  v.  Haskell  (1879) 
69  Me.  429;  Hagen  v.  Merchants'  etc.  Ins.  Co.  (1890)  81  Iowa  321, 
46  N.  W.  1114.  There  is,  however,  substantial  agreement  in  the  view 
that  when  the  alteration  is  attended  by  suspicious  circumstances,  the 
burden  of  explanation  is  upon  him  who  claims  under  the  instrument. 
Glover  v.  Gentry  (1893)  104  Ala.  222,  16  So.  38;  see  Stillwell  v.  Patton, 
supra.  Since  a  material  alteration,  even  if  innocent,  invalidates  the 
instrument  if  made  after  delivery,  Hartley  v.  Corboy  (1892)  150  Pa. 
St.  23,  24  Atl.  295,  and  the  entire  question  of  alteration  is  ultimately 
for  the  determination  of  the  jury,  Dodge  v.  Haskell,  supra;  Goodin  v. 
Plugge  (1896)  47  Neb.  284,  66  N  W.  407,  that  body  should  be  free  to 
judge  from  all  the  circumstances  of  the  case,  unfettered  by  any  pre- 
sumption. The  principal  case  is,  therefore,  correct.  See  4  Wigmore, 
Evidence  §  2525. 


Evidence — Testimony  of  Physical  Eesemblances — Abnormalities.— 
In  a  prosecution  for  statutory  rape  the  state,  over  the  defendant's 
objection,  offered  testimony  that  both  the  child  of  the  prosecutrix  and 
the  defendant  had  supernumerary  fingers,  and  further  expert  testimony 
that  this  abnormality  was  hereditary.  Held,  the  evidence  was  admis- 
sible.    People  v.  Kingcannon  (111.  §gj£  (j£  l,jl6  7js1:t  N.  E.  508. 

The  admissibility  of  evidence  to  show  farair  .  fi  blances  rests 
in  principle  on  the  same  basis  as  evidence  of  the  j/;-  ntity  or  similarity 
of  physical  objects  in  general,  Gaunt  v.  State  ( :-888)  50  N.  J.  L.  490, 
14  Atl.  600,  and  is  equally  relevant  in  criminal  dn(^  m  c^v^  proceedings. 
See  State  v.  Danforth  (1905)  U  N.  H.  215  >  60  Atl.  839.  While  it  is 
generally  permissible  to  show  he  cbi1  d  to  the  jury,  particularly 
where  its  features  are  sufficiently  wO]  rlieveloped  to  make  the  comparison 
helpful,  8  Columbia  Law  Rev.  586,  i>  any  courts  have  refused  to  permit 
other  testimony  of  physical  resemblances  either  because  of  its  uncertain 
probative  value,  Jones  v.  Jones  (1876)  45  Md.  144;  see  Att'y.  Gen.  v. 
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Slingsby  (1916)  32  T.  L.  R.  364,  aff  d.  (H.  of  L.)  33  T.  L.  R.  120, 
or  because  it  is  opinion  evidence.  Shorten  v.  Jull  (1883)  56  Kan.  43. 
Resemblances  based  on  race  or  color  are  of  much  greater  probative 
force  and  are  generally  admissible.  State  v.  Saidell  (1899)  TO  X.  H. 
174.  46  Atl.  1083;  Warlich  v.  White  (1877)  76  X.  C.  175;  see  United 
States  v.  Hung  Chang  (6  C.  C.  A.  1904)  134  Fed.  19.  The  existence 
of  an  abnormality  such  as  that  in  the  principal  case  would  seem  to  be 
analogous  to  the  cases  involving  race  and  color,  provided  there  is 
clear  medical  proof  as  to  its  inheritable  character.  Such  evidence  is 
at  most  corroborative  only,  but  in  doubtful  cases  it  is  of  some  value. 
Taylor,  Medical  Jurisprudence  (11th  Am.  ed.)  619  et  seq.  It  should 
not,  however,  be  permitted  to  over-ride  positive  evidence  to  the  con- 
trary.     Of.  Atfy  Gen.  v.  Slingsby,  supra. 

Extradition — State  Rendition — Information  as  Indictment. — The 
Governor  of  Colorado  issued  a  requisition  upon  the  Governor  of 
Illinois  demanding  the  extradition  of  one  Lorenze,  a  fugitive  from 
justice.  The  demand  was  accompanied  by  an  information  charging 
Lorenze  with  having  committed  a  crime  in  Colorado.  In  a  petition 
by  Lorenze  for  a  writ  of  habeas  corpus,  held,  under  U.  S.  Rev.  Stat. 
§  5278,  the  charge  of  a  crime  by  an  information  is  not  sufficient  to 
authorize  extradition.  People  ex  rel.  Lorenze  v.  Traeger  (Crim.  Ct.  of 
Cook  Co.,  111.  1916)  53  Nat.  Corp.  Rep.  475. 

Each  state  has  the  right  to  prescribe  the  forms  of  pleading  and 
process  to  be  used  in  its  courts  subject  to  the  provisions  of  the  United 
States  Constitution  for  the  protection  of  life,  liberty  and  property. 
Hurtado  v.  California  (1884)  110  U.  S.  516,  4  Sup.  Ct.  Ill;  Ky.  v. 
Dennison  (1860)  65  U.  S.  66,  107.  Consequently,  in  extradition  c 
under  the  Act  of  Congress,  an  indictment  is  sufficient  which,  although 
not  in  accordance  with  the  technical  rules  of  pleading,  conforms  sub- 
stantially to  the  laws  of  the  demanding  state,  Ex  parte  Reggel  (1885) 
114  U.  S.  642,  5  Sup.  Ct.  1148,  but  the  accusation  must  at  least  be  suf- 
ficient under  the  laws  of  the  state  demanding  the  fugitive.  Mark  v. 
Browning  (Utah  1911)  115  Pac.  275.  However,  it  has  been  held  that 
an  information,  though  it  be  the  proper  proceeding  in  the  demanding 
state,  does  not  suffice  for  the  purpose  of  extradition  on  the  ground  thai 
the  statute  names  only  indictment  or  affidavit,  Ex  parte  Hart  (4 
C.  C.  A.  1894)  63  Fed.  249;  Ex  parte  Bergman  (1910)  60  Tex.  Or. 
8,  130  S.  W.  174,  even  though  the  information  was  verified  on  informa- 
tion and  belief  by  the  prosecuting  attorney,  Ex  part,'  Hurl ,  supra;  but 
cf.  Morrison  v.  Dwyer  (1909)  14:;  [0wa  502,  l_'l  X.  W.  1064,  where  a 
complaint  by  a  county  attorney  was  sworn  to  by  him  as  true,  and 
In  re  Van  Sciever  (1894)  42  Neb.  772,  where  the  fugitive  had  been 
given  a  preliminary  examination  before  a  magistrate  before  the 
information  was  6*  ^  <M,  tin-  <>urr  hand,  an  information  has  been 
held  sufficient  v,  'rlM  interpretation  that  the  intenl  of  the  law  is  to 
include  a  charge  L  j„  the  regular  course  of  judicial  proceedings 
in  the  state  in  whirl,  ,  ,'  nffens0  was  committed.  In  re  Hooper  I  L88]  I 
52  Wis.  699,  58  X.  \V.  ,-n.  .,,.  />,■<,, I  v.  Sfoclnrell  (1904)  135  Mich. 
341,  '.'7  X.  W.  765;  Mattel  „,-  Strains  (1905)  L97  0".  S.  324,  25  Sup. 
Ct.  535.  in  addition  to  the  .•'.  -,,n  idvanced,  the  latter  holding  would 
.-(•cm  tin-  better,  inasmuch  as  in  -  ev^  states  informations  have  become 
a  common  form  "I"  prosecution,  I   Bishop,  New  Orim.  Proc.  (2nd  ed.) 

§  144,  and  hrcau-e  the  |m  >(•(•-*  of  extradition  Should  be  made  as  effec- 
tual a-   possible.     Sec  Matter  of  Strauss,  supra. 
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Guardian  and  Ward — Sale  of  Real  Estate — Waiver  of  Writ  of 
Error. — The  result  of  a  suit  to  determine  rights  in  certain  devises  was 
to  defeat  the  claim  of  the  infant  plaintiff.  The  guardian  ad  litem  of 
the  infant  waived  and  sold  the  right  to  bring  a  writ  of  error  to  this 
decree.  Held,  that  this  contract  of  the  guardian  that  the  decree  should 
be  final  amounts  to  a  "sale  of  real  estate"  and  hence  is  void  when 
made  without  the  sanction  of  the  probate  court.  Hempstead  v.  Broad 
(111.  1916)  114  N.  E.  120. 

Although  a  guardian  may  sell  his  ward's  personalty,  including  his 
choses  in  action,  without  the  approval  of  the  court,  Field  v.  Schieffelin 
(N.  Y.  1823)  7  Johns.  Ch.  *150;  see  Hunter  v.  Lawrence  (1854)  52  Va. 
Ill,  131,  it  is  the  general  rule  that  a  guardian  has  no  power  without 
authorization  by  a  court  of  competent  jurisdiction  to  sell  the  ward's 
real  estate  or  convert  it  into  personalty.  Woerner,  Am.  Law  of 
Guardianship,  §  54.  And  such  a  sale,  even  for  a  full  and  fair  price, 
may  be  such  mismanagement  as  to  authorize  his  removal.  See  Ex  parte 
Crutchfield  (1832)  11  Tenn.  336.  The  term  "real  estate"  has  been 
broadly  construed  to  include  an  equitable  estate,  a  vested  remainder, 
Thaw  v.  Ritchie  (1890)  136  IT.  S.  519,  546,  10  Sup.  Ot.  1037,  and  even 
a  contingent  future  estate,  Dodge  v.  Stevens  (1887)  105  1ST.  Y.  585. 
So  the  court  in  the  principal  case  is  not  unjustified  in  holding  that 
a  sale  by  the  guardian  of  the  right  to  sue  out  a  writ  of  error,  thereby 
making  final  the  decree  against  the  ward  concerning  his  title  to  realty, 
may  amount  in  effect  to  a  sale  of  his  real  estate  and  so  is  void  when 
made  without  the  sanction  of  the  court.  But  it  seems  that  the  same 
result  may  be  reached  more  directly.  The  duty  of  a  guardian  ad  litem 
or  prochien  ami  is  to  protect  the  interests  of  the  infant;  hence  he  can- 
not impair  the  rights  of  the  infant  by  compromising  a  suit,  so  as  to 
bind  the  infant,  Isaacs  v.  Boyd  (Ala.  1S37)  5  Port.  388,  without  author- 
ity of  the  court.  Edsall  v.  Vandemarh  (N.  Y.  1863)  39  Barb.  589 ;  but 
see  Walsh  v.  Walsh  (1874)  116  Mass.  377.  And  a  court  will  not  sanc- 
tion a  compromise  by  a  guardian  unless  it  is  clearly  for  the  interests 
of  the  infant  to  do  so.  King  v.  King  (1853)  15  111.  187.  Similarly  a 
contract  not  to  appeal  which  was  not  for  the  benefit  of  the  infant  was 
held  not  binding  on  him,  Rhodes  v.  Swithenbank  (C.  A.  1889)  22 
Q.  B.  D.  577,  and  the  same  reasoning  would  apply  the  writ  of  error  in 
the  principal  case. 

Highways — Liability  of  Abutting  Owner — Negligence. — During  the 
night  a  tree  on  a  farm  was  blown  down  by  a  violent  gale  and  cast  across 
an  adjoining  highway.  On  the  following  day  the  farmer  did  some 
work  with  the  object  of  removing  it  but  when  work  ceased  for  the  day 
the  tree  was  still  across  the  road  and  left  unguarded  while  the  farmer 
was  getting  a  light.  A  motorist  ran  into  it  and  suffered  damages, 
for  which  he  sued  the  farmer.  Held,  the  farmer  was  not  negligent  and 
was  not  liable.     Hudson  v.  Bray  (K.  B.  1916)  33  Times  L.  R.  118. 

The  owner  in  fee  of  land  over  which  a  highway  is  laid  out  con- 
tinues to  own  the  fee  subject  to  the  easement  of  the  public,  City  of 
Buffalo  v.  Pratt  (1892)  131  K  Y.  293,  30  N.  E.  233;  Tacoma  Safety 
Deposit  Co.  v.  City  of  Chicago  (1910)  247  111.  192,  93  N.  E.  153,  unless 
the  legislature  has  expressly  provided  for  the  taking  of  the  fee,  as  is 
usually  done  in  cities  and  villages.  Sears  v.  City  of  Chicago  (1910) 
247  111.  204,  93  N.  E.  158.  But  the  ownership  of  the  fee  imposes  no 
duty  on  the  landowner  to  repair  or  maintain  the  easement  free  from 
obstructions.    Reeves,  Real  Property,  §  185.     The  common  law  imposed 
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the  duty  of  repairing-  a  highway  on  the  county  or  parish,  Regina  v. 
Wilts  (17!».">)  1  Salk.  359,  but  the  abutting  owner  is  liable  for  an  ob- 
struction created  by  him  which  renders  its  use  hazardous,  even  though 
aggravated  by  another,  IAnsley  v.  Bushnell  (1842)  15  Conn.  225,  and 
he  is  under  a  duty  to  light  it  at  night.  Christ  man  v.  Meierhoffer  (1905) 
116  Mo.  App.  46,  92  S.  W.  141:  Thomas  v.  Consol  Traction  Co.  <  1898) 
62  X.  J.  L.  36,  42  Atl.  1061.  From  the  language  of  the  court  in  tin- 
principal  case  it  would  seem  that  a  duty  was  imposed  on  the  defendant 
to  remove  the  tree  by  the  Highway  Act  (1835)  5  &  6  Wm.  IV,  c. 
50,  §  72,  which  would  be  enforced  by  an  action  of  a  penal  nature 
under  the  statute.  Cf.  Gully  v.  Smith  (1883)  12  Q.  B.  D.  121.  In 
general  where  a  statute  imposes  on  an  abutting  owner  the  duty 
to  repair,  a  neglect  of  this  duty  will  not  render  the  abutting  owner 
liable  to  one  injured  thereby,  but  the  only  liability  resting  on  the 
owner  is  the  fine  or  penalty  provided  by  the  statute.  See  Ttupp  v. 
Burgess  (1903)  70  N.  J.  L.  7,  56  Atl.  166;  12  Columbia  Law  Rev.  749. 

Insurance — Right  of  Beneficiary — Contingent  Right  of  Child. — A 
life  insurance  policy  was  payable  to  the  wife,  or  if  she  die  before  the 
insured,  to  her  children.  The  wife  died  before  the  insured,  and  the 
children  of  a  daughter  dying  Ik 'fore  the  wife  claimed  a  share  of  the 
insurance.  Held,  the  grandchildren  are  not  entitled  to  a  share,  as 
on  the  death  of  the  wife  all  interest  in  the  policies  vested  in  the 
children  then  surviving.  Burnett  v.  Mutual  Life  Ins.  Co.  of  N.  )'. 
(Ind.  App.  1916)  114  K  E.  232. 

While  the  beneficiaries  under  such  a  policy  are  in  some  cases  limited 
to  the  children  surviving  at  the  death  of  the  insured.  Mutual  Life  Ins. 
Co.  v.  Devine  (1913)  180  111.  App.  422,  the  general  rule  is  to  let 
in  the  representatives  of  those  dying  after  the  wife  but  before  the 
insured.  Smith  v.  Aetna  Life  Ins.  Co.  (1896)  68  N.  H.  405,  44  Atl. 
531;  Fidelity  Trust  Co.  v.  Marshall  (1904)  178  N.  Y.  468,  71  N.  E.  8. 
But  as  to  children  dying  before  the  wife  there  is  a  serious  conflict 
of  authority.  According  to  one  view,  the  policy  is  construed  as  a 
will  and  an  interpretation  favored  which  will  dispose  of  the  fund 
according  to  the  law  of  descent.  Continental  Life  Ins.  Co.  v.  Palmer 
(1875)  42  Conn.  60.  On  delivery  of  the  policy  the  children  then 
living  are  regarded  as  taking  an  interest  which  is  a  property  right 
and  alienable  and  transmissible  by  descent  as  such,  even  though  it 
may  be  destroyed  by  the  contingency  of  their  mother  surviving. 
Glenn  v.  Burns  (1898)  100  Tenn.  295,  45  S.  W.  784;  Voss  v.  Conn. 
Mutual  Life  Ins.  Co.  (1899)  L19  Mich.  L61,  77  N.  W.  697.  On  the 
other  hand,  it   is  said   thai   an    insurance  policy,  unlike  a  will,  is  a 

contract,   and    as    such    should    he   construed    according    to    the   ordinary 

meaning  of  the  language  unless  it  is  clearly  used  in  a  different  sense. 
Walsh  v.  Mutual  Life  Ins.  Co.  (1892)  133  \.  Y.  408,  31  N.  E. 
Davis  v.  N.  Y.  Life  Ins.  Co.  (1912)  212  Mass.  310,  98  X.  E.  L043. 
Now  the  ordinary  meaning  of  the  word  "children"  does  not  include 
grandchildren  or  personal  representatives.  Walsh  v.  Mutual  Life  Ins. 
Co.,  supra;  Russell  v.  Russell  (1879)  64  Ala.  500.  The  interesi  of 
the  children  is  contingent  on  their  surviving  their  mother  and  on  the 
death  of  the  wife  all  interesi  in  the  policy  vests  in  the  children 
then  living.  Welsh  \.  Mutual  Life  Ins.  So.,  supra;  Davis  v.  A.  )  . 
I.,  i  Ins.  Co.,  supra;  see  Smith  v.  Aetna  Life  Ins.  Co.,  supra.  As 
there  3eems  to  be  little  danger  of  the  policy's  lapsing  for  want  of  a 
payee  iii  any  event,  the  latter  view  seems  preferable  on  the  whole. 
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Interstate  Commerce — Power  of  Commission  to  Order  Carrier  to 
Furnish  Tank  Cars. — The  Interstate  Commerce  Commission  issued 
an  order  calling  upon  the  defendant  to  furnish  tank  cars  to  a  shipper 
of  oil.  Held,  the  order  was  ultra  vires.  United  States  v.  Pennsylvania 
R.  R.  (1916)  37  Sup.  Ct.  95,  affirming-  s.  c.  227  Fed.  911.  See 
Notes,  p.  230. 

Landlord  and  Tenant — Furnished  Lodgings — Implied  Warranty  as 
to  Fitness  of  Tenant. — A  patient  suffering  from  leprosy  took  rooms 
in  a  lodging  house  and  later  died  there  of  that  disease.  The  pro- 
prietor seeks  to  recover  for  breach  of  an  implied  warranty  by  him 
of  his  fitness  to  inhabit  the  rooms,  which  she  claimed  was  reciprocal  to 
her  warranty  of  the  fitness  of  her  furnished  apartments  for  habitation 
by  him.  Held,  there  is  no  such  implied  warranty.  Humphreys  v. 
Miller  (K.  B.,  C.  A.  1916)  33  Times  L.  R.  115. 

Courts  have  held  that  upon  the  letting  of  furnished  houses  or 
apartments,  a  covenant  or  warranty  of  reasonable  fitness  for  human 
occupancy  at  the  beginning  of  the  tenancy  will  be  implied.  See  16 
Columbia  Law  Rev.  609;  Sarson  v.  Roberts  [1895]  2  Q.  B.  395.  But 
no  authority  has  been  found  that  the  reciprocal  warranty  claimed  will 
be  implied  on  the  part  of  the  occupant.  It  should  be  noticed  that  in 
all  cases  of  warranty  of  fitness,  the  warranty  is  applied  to  goods  or 
property  and  in  no  case  has  it  been  applied  to  the  fitness  of  persons. 
So  it  is  doubtful  if  our  courts  would  sanction  the  extension  of  the 
implication  of  warranties  of  fitness  in  such  a  situation,  or  impose 
any  duty  upon  a  person  to  tell  others  of  his  infection  with  a  con- 
tagious disease.  However,  one  is  under  a  duty  not  to  expose  others 
to  the  danger  of  contracting  an  infectious  disease,  and,  in  case  he 
does  so,  he  is  liable  not  only  civflly  to  one  who  contracts  the  disease, 
Smith  v.  Baker  (C.  C.  1884)  20  Fed.  709;  Gilbert  v.  Hoffman  (1885) 
66  Iowa  205,  but  also  is  criminally  indictable  at  common  law.  The 
King  v.  Burnett  (1815)  4  Maule  &  S.  272.  Hence,  if  in  the  principal 
case  reliance  on  the  advice  of  his  physician  had  not  precluded  the 
negligence  of  the  deceased,  as  the  proprietor  would  be  legally  bound 
to  destroy  all  furnishings  possibly  infected  to  avoid  exposing  future 
lodgers,  it  seems  that  she  could  maintain  an  action  on  the  case  for 
damage  to  her  property  as  a  result  of  his  breach  of  duty.  Cf.  Eaton 
v.  Winnie  (1870)  20  Mich.  156.  In  a  jurisdiction  where  actions  for 
torts  resulting  in  injuries  to  property  survive  the  death  of  the  tort- 
feasor, see  16  Columbia  Law  Rev.  231,  a  court  would  be  justified  in 
refusing  to  imply  the  warranty  claimed.  But,  as  in  the  jurisdiction 
of  the  principal  case,  where  the  tort  action  in  such  a  case  would  not 
survive,  see  Salmond,  Torts,  (4th  ed.)  §  22,  it  would  seem  that  a  court 
might  justly  imply  a  reciprocal  warranty  of  fitness  to  inhabit  the 
rooms,  since  but  for  the  concealment  the  leper  would  clearly  have  been 
refused  admission  to  the  premises. 

Landlord  and  Tenant — Lessee's  Covenant  to  Pay  Taxes — Income 
Tax. — A  lease  required  the  lessee  to  pay  "all  taxes  and  assessments 
.  .  .  upon  or  in  respect  of  the  rent  payable,  howsoever  and  to  whom- 
soever assessed".  Held,  the  covenant  included  the  income  tax  withheld 
from  the  rent  at  the  source  under  the  provisions  of  the  Federal  Income 
Tax  Law  of  October  3rd,  1913.  Suter  v.  Jordan  Marsh  Co.  (Mass. 
1916)  113  K  E.  580.    See  Notes,  p.  237. 
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Landlord  and  Tenant — Renewal  by  Giving  Notice  of  Intention  to 
Exercise  Option.— While  under  contract  to  pay  the  plaintiff  a  com- 
mission upon  the  exercise  by  the  defendant  of  its  option  of  renewing 
a  lease,  the  defendant  gave  seasonable  notice  of  its  intention  to  renew, 
but  before  the  execution  of  the  renewal  lease  assigned  all  its  rights 
to  another  corporation.  Held,  (one  judge  dissenting),  giving  notice 
operated  as  a  renewal  and  the  plaintiff  is  entitled  to  his  fee.  Hudson 
Navigation  Co.  v.  Joyce  (2  C.  C.  A,.  Nov.  16,  1916)  not  yet  reported 
Whether  any  given  writing  is  a  lease  or  merely  an  agreement  to 
lease  depends  on  the  intention  of  the  parties  as  collected  from  the 
whole  instrument.  Bacon  v.  Boivdoin  (1839)  39  Mass.  401,  but  the 
discovery  of  the  intention  is  frequently  a  very  difficult  matter.  If 
the  instrument  contemplates  the  execution  of  n  more  formal  leu-'  at 
some  later  time,  it  is  only  an  agreement  to  lease,  McGrath  v.  CU>i  of 
Boston  (1869)  103  Mass.  369;  see  Ward  v.  Eelsey  CX.  Y.  1862)  38 
Barb.  269,  unless  the  terms  are  all  settled,  Pearson  v.  Ries  (1832  I  8 
Bing.  178,  in  which  case  the  instrument,  ''in  form  an  agreement  for 
a  lease,  is  in  itself  an  actual  transfer  of  possession".  1  Tavlor,  Land- 
lord and  Tenant  (9th  ed.)  §  43;  Curling  v.  Mills  (1843)  6  Man.  &  G. 
*173;  Pooh>  v.  Bentley  (1810)  12  East  168.  Hence  where  a  tenant 
has  the  option  of  renewal,  and  the  terms  are  all  specified,  it  is  imma- 
terial whether  it  is  said  that  seasonable  exercise  of  the  option  either 
by  notice  or  overt  aet.  extends  the  old  lease  over  the  entire  period, 
House  v.  Burr  (K  Y.  18r.7)  24  Barb,  525;  Stone  v.  8t.  Louis  Co. 
(1892)  155  Mass.  267,  29  N.  E.  623,  or  whether  such  exercise  is  held 
to  operate  as  a  present  demise  to  commence  in  futuro,  Willoughby  v. 
Atkinson  Co.  (1899)  93  Me.  185,  1!  AH  612;  Kramer  v.  Cook  (1856) 
73  Mass.  550,  because  the  tenant  being  in  possession,  and  the  terms 
certain,  the  execution  of  a  formal  writing  is  unnecessary.  Darling  v. 
Hoban  (1884)  53  Mich.  599,  L9  X.  W.  545.  The  majority  holding  of 
the  instant  case  would  therefore  seem  correct  on  principle  and  authority. 

Mi  nicipal  Corporations — Liability  for  Defective  Streets  Children 
Playing  in  the  Streets. —  Plaintiff's  intestate,  a  hoy  aboul  the  age  of 
seven,  while  playing  in  the  street  was  killed  through  a  defect  in  the 
streel  alleged  to  be  (\\tr  to  the  negligence  of  the  defendant  village. 
Srruhlr,  if  the  defect  was  due  to  the  negligence  of  the  village,  plaintiff 
may  recover  even  though  the  boy  was  using  the  atreet  merelj  for 
purposes  of  play.  Barrett  v.  Village  of  Princeton  (Minn.  L916)  L60 
X.  W.  L90. 

In  some  of  the  Xew  England  states,  where  statutes  require  the 
municipality  to  keep  its  streets  in  reasonable  repair  for  the  use  ^'( 
travelers,  the  courts  have  laid  down  the  rule  that  children  using  the 
streets  merely  for  purposes  of  play  are  no1  entitled  to  recover  for 
negligence  against  a  municipal  corporation  for  injuries  resulting  from 
a  defective  Btreet.  Blodgett  \.  City  of  Boston  (1864)  90  Mass.  287; 
Stinson  v.  Gardiner  (1856)  42  Me.  248.     Bu1  even  in  the  states  which 

follow    that    rule,    a    child     incidentally     playing    while    traveling    may 

recover  for  injuries  received  because  of  a  defective  street.  Graham 
v.  City  of  Boston  (1892)  L56  Mass.  75,  30  X.  E.  L70;  Reed  v.  City  of 
Madison  (1892)  83  Wis.  L71,  ;,:;  \\  \v.  547.  The  greal  weighi  of 
authority,  however,  favors  the  view  thai  a  recovery  should  be  allowed 
to  children  using  the  streets  merely  for  play;  City  of  Chicago  v.  fi 
(1885)  in  111.  222,  :'  X.  E.  267;  Straul  v.  City  of  si.  Louis  (1908) 
17:.  Mo.  U3,  7.r,  s.  W.  L00;  Townley  v.  City  of  Huntington  (1911)  68 
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W.  Ya.  574,  70  S.  E.  368;  cf.  McGuire  v.  Spence  (1883)  91  N.  Y.  303; 
but  not  however  to  an  adult  playing  in  the  street.  Jackson  v.  City  of 
Greenville  (1894)  72  Miss.  220,  16  So.  382;  cf.  Irvine  v.  Town  of 
Greenwood  (1911)  89  S.  C.  511,  72  S.  E.  228.  Sound  policy  requires 
that  children  be  given  the  right  to  play  in  the  streets,  for  in  modern 
cities  there  is  hardly  any  other  place  where  they  can  play.  See 
Covington  etc.  Co.  v..  Drexilius  (1905)  120  Ky.  493;  87  S.  W.  266. 
The  fact  that  the  injury  took  place  during  play  should  have  no  bearing 
except  upon  the  question  of  contributory  negligence.  See  City  of 
Chicago  v.  Keefe,  supra.  In  fact  the  rule  should  be  broadly  laid  down 
that  the  municipality  is  liable  for  negligence  for  injuries  resulting 
through  a  defect  in  the  street  to  any  one  injured  while  using  the  street 
for  any  lawful  purpose.  McGuire  v.  Spence,  supra;  District  of  Col- 
umbia v.  Boswell  (1895)  6  App.  D.  C.  402;  Cooley,  Municipal  Cor- 
porations, 387. 


Negligence — Liability  of  Public  Corporation  Exercising  Govern- 
mental Powers^ — Plaintiff,  an  infant,,  convicted  of  truancy,  was 
injured  while  at  work  in  the  truant  school  maintained  by  defendant. 
Held,  the  defendant,  performing  a  governmental  function,  is  not  liable 
to  plaintiff  in  an  action  for  negligence.  AcMey  v.  Board  of  Education 
(1916)  174  App.  Div.  44,  159  N.  Y.  Supp.  249. 

A  public  corporation  is  not  liable  for  the  torts  committed  by  its 
agents  in  the  performance  of  governmental  functions.  Burdick,  Torts 
(3rd  ed.)  §  126;  2  Columbia  Law  Rev.  411.  Since  the  maintenance 
of  an  educational  system  is  always  considered  such  a  function,  corpor- 
ations thus  acting  for  the  state  will  be  exempted  from  liability.  Hill  v. 
Boston  (1877)  122  Mass.  344;  Folk  v.  City  of  Milwaukee  (1900)  108 
Wis.  359,  84  K  W.  420;  Whitehead  v.  Board  of  Education  (1905)  139 
Mich.  490,  102  K  "W.  1028.  Some  courts  put  this  exemption  on  the 
ground  that  the  corporation,  as  in  the  case  of  other  agencies  similarly 
functioning,  7  Columbia  Law  Rev.  353,  is  not  subject  to  the  general 
rule  of  respondent  superior,  being  intended  to  derive  no  benefit. 
Kinnare  v.  City  of  Chicago  (1898)  171  111.  332,  49  N.  E.  536.  Others 
take  the  less  sound  view  that  corporations  of  this  type  cannot  be 
required  to  pay  over  in  damages  funds  intended  for  educational  pur- 
poses. Ernest  v.  W est  Covington  (1903)  25  Ky.  L.  R.  1027,  76  S.  W. 
1089.  The  principles  here  stated  should  be  decisive  of  the  instant 
case  since  New  York  follows  the  general  rule,  see  Ham  v.  Mayor  (1877) 
70  N.  Y.  459;  Wahrman  v.  Board  of  Education  (1906)  111  App.  Div. 
345,  97  N.  Y.  Supp.  1066,  the  cases  apparently  contra,  Wahrman  v. 
Board  of  Education,  supra  (aff'd.,  (1907)  187  K  Y.  331,  80  N.  E.  192)  ; 
McCarton  v.  Board  of  Education  (1912)  149  App.  Div.  516,  133  N.  Y. 
Supp.  939,  being  merely  cases  of  nuisance  for  which  such  corporations 
will  always  be  liable.  4  Dillon,  Mun.  Corp.  (5th  ed.)  §  1671n.  More- 
over, the  statuts  of  such  infant  is  closely  analogous  to  that  of  a 
convicted  criminal.  Just  as  the  agency  which  carries  out  a  convict's 
punishment  is  performing  a  governmental  function,  Alamango  v. 
Supervisors  (N.  Y.  1881)  25  Hun  551;  Nisbet  v.  City  of  Atlanta  (1895) 
97  Ga.  650,  25  S.  E.  173;  cf.  GulliJcson  v.  McDonald  (1895)  62  Minn. 
278,  64  N.  W.  812,  so  the  Board  of  Education  in  maintaining  the  truant 
school,  as  directed  by  statute,  N.  Y.  Consol.  Laws,  (Birdseye's  Ed.)  c. 
21,  §  537,  acts  as  an  agency  of  the  state.  Cf.  Corbett  v.  St.  Vincent's 
Industrial  School  (1903)  177  K  Y.  16,  68  K  E.  997. 
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Negotiable  Instruments — Endorsement  of  Note  by  Infant. — Plain- 
tiff, an  infant  payee,  endorsed  a  note  to  defendant,  who  purchased  for 
value  without  notice  of  the  plaintiff's  infancy.  After  the  money- 
received  for  the  note  had  been  dissipated,  the  infant  disaffirmed  the 
endorsement  and  brought  an  action  in  equity  to  recover  the  instru- 
ment. Held,  under  §  22  [N.  Y.  §  41]  of  the  Uniform  Negotiable 
Instruments  Law,  plaintiff  is  entitled  to  the  relief  sought.  Murray  v. 
Thompson  (Tenn.  1916)  188  S.  W.  578.    See  Notes,  p.  233. 

New  Trial — Newly  Discovered  Evidence — Cumulative  Evidence — 
Diligence. — The  plaintiff  moved  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  which  consisted  of  photographs  of  checks 
alleged  by  the  defendant  bank  to  have  been  signed  by  the  plaintiff,  but 
which  the  plaintiff  claimed  were  forgeries.  The  bank  had  refused  the 
repeated  demands  of  the  plaintiff  to  he  allowed  to  inspect  the  checks. 
The  motion  was  denied,  and  the  plaintiff  appealed.  Held,  for  the  plain- 
tiff.    Van  Dyke  v.  Ogden  Savings  Hank  (Utah.  1916)   161  Pac.  50. 

It  has  sometimes  been  broadly  stated  that  a  new  trial  for  newly  dis- 
covered evidence  will  be  denied  where  the  newly  discovered  evidence 
is  merely  cumulative;  see  Hoban  v.  Sandford  &  Stillman  Co.  (1900) 
64  N.  J.  L.  426,  45  Atl.  819;  McDonald  v.  Daniel  (1912)  103  Ark. 
589,  148  S.  W.  271;  but  this  statement  has  been  severally  criticized. 
See  Wilcox  Silver  Plate  Co.  v.  Barclay  (N.  Y.  1888)  48  Hun  54; 
Dougherty  v.  State  (1909)  7  Ga.  App.  91,  66  S.  E.  276.  The  true  rule 
is  that  if  the  newly  discovered  evidence,  whether  cumulative  or  not, 
is  likely  to  produce  a  different  result  upon  retrial,  a  new  trial  should 
be  granted.  Baylies,  New  Trials  &  Appeals  (2nd  ed.)  569  et  seq.; 
Oberlander  v.  Fixen  (1900)  129  Cal.  690,  62  Pac.  254;  Cincinnati  etc. 
Ry.  v.  Cecil  (1915)  164  Ky.  377,  175  S.  W.  654;  contra,  Sisler  v.  Shaffer 
(1897)  43  W.  Va.  769,  28  S.  E.  721.  If  the  evidence  is  merely  cumu- 
lative, however,  the  court  will  consider  the  probability  that  it  will  not 
produce  a  different  result  upon  retrial.  See  Parsons  v.  Lriciston  etc. 
Ry.  (1902)  96  Me.  503,  52  Atl.  1006;  State  v.  Albert  (1902)  109  La. 
201,  33  So.  196.  Wherever  a  party  seeks  a  new  trial  on  the  ground  of 
newly  discovered  evidence  he  will  fail  if  he  does  not  show  that  he  used 
all  diligence  in  discovering  and  producing  his  evidence  upon  the  trial. 
Eagen  v.  N.  7.  Cent.  etc.  R.  R.  (1905)  100  App.  Div.  218,  91  N.  Y. 
Supp.  914;  Damon  v.  Carrol  (1896)  167  Mass.  198,  45  N.  E.  85;  Hoover 
v.  Detroit  etc.  Ry.  (1915)  L88  Mich.  313,  l.M  X.  W.  94  In  the  prin- 
cipal ea-e  the  evidence,  though  cumulative,  was  of  a  character  to  change 
the  verdict  on  retrial.  Since  the  defendant  violated  his  legal  duty  by 
refusing  to  return  paid  checks  to  the  plaintiff,  l'  Morse,  Banks  &  Bank- 
ing Mth  ed.)  §  460,  the  principal  cum1,  creating  a  proper  exception  to 

the  rule  of  diligence,  would  not  permit  him  to  say  that  the  plaintiff 
had  failed  in  diligence  by  neglecting  to  get  an  order  directing  the  pre- 
diction of  the  checks. 

Pleading  and  Practice  Judicial  Notice  Laws  ok  Otheb  Jurisdic- 
tions. The  plaintiff  sued  the  defendant  for  libel  committed  in  Mis- 
souri, alleging  merely  that  the  defendant  falsely  charged  him  with 
committing  the  crime  of  kidnapping  in  California.     Semble,  although 

it  cannot  be  presumed  thai  the  Common  law  is  in  force  in  California, 
vet  if  the  act-  charged  are  such  a-  would  constitute  a  crime  in  any 
CTVilized  jurisdiction,   the  court    will    take  judicial    notice   of   that    fact, 
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and  the  criminal  law  of  that  other  jurisdiction  need  not  be  specially 
pleaded  nor  proved.  Furlong  v.  German- American  Press  Ass'n.  (Mo. 
1916)  189  S.  W.  385. 

Generally,  in  the  absence  of  an  express  statute  to  the  contrary, 
courts  will  not  take  judicial  notice  of  the  laws  of  other  jurisdictions, 
and  the  different  states  of  the  United  States  are  foreign  jurisdictions 
to  each  other  for  the  purposes  of  this  rule.  4  Wigmore,  Evidence, 
§  2573;  2  Wharton,  Conflict  of  Laws  (3rd  ed.)  §  781a.  The  general 
rule  is,  however,  subject  to  numerous  exceptions.  All  courts  take 
judicial  notice  of  the  universal  existence  of  the  law  merchant.  Jewell 
v.  Center  (1854)  25  Ala.  498;  Reed  v.  Wilson  (1879)  41  N.  J.  L.  29. 
The  United  States  courts  take  judicial  notice  of  the  general  maritime 
law,  see  The  New  York  (1899)  175  U.  S.  187,  195,  20  Sup.  Ct.  67,  and 
with  some  exceptions,  Hanley  v.  Donoghue  (1885)  116  U.  S.  1,  6  Sup. 
Ct.  242,  of  the  statutes  of  all  the  states.  Lamar  v.  Micou  (1885)  114 
U.  S.  218,  5  Sup.  Ct.  857.  In  the  absence  of  contrary  pleading  and 
proof,  some  state  courts  presume  that  the  statutes  of  the  forum  exist 
in  the  other  states,  Adams  Paper  Co.  v.  Cassard  (1903)  206  Pa.  St. 
179,  55  Atl.  949;  Estate  of  Harrington  (1903)  140  Cal.  244,  73  Pac. 
996,  but  the  majority  presume  the  existence  of  the  common  law.  Bir- 
mingham Water  Works  v.  Hume  (1898)  121  Ala.  168,  25  So.  806; 
Dalton  v.  Taliaferro  (1901)  101  111.  App.  592.  The  Missouri  courts 
do  not  apply  the  latter  rule  to  states  which  were  never  under  English 
sovereignty,  Mathieson  v.  St.  Louis  etc.  By.  (1909)  219  Mo.  542,  118 
S.  W.  9;  Wharton,  op.  cit.  §  981c,  but  in  the  absence  of  evidence  to 
the  contrary  they  do  presume  that  a  statute  of  a  sister  state  is  the 
same  as  the  Missouri  statute.  Wyeth  Hardware  Co.  v.  Lang  (1893) 
54  Mo.  App.  147.  Although  the  decision  in  the  principal  case  is  there- 
fore erroneous  in  not  presuming  that  the  Missouri  statute  was  in  force 
in  California,  it  was  correct  in  taking  judicial  notice  of  the  well- 
known  fact  that  heinous  acts  are  crimes  in  every  civilized  community. 
Poe  v.  Grever  (1856)  35  Tenn.  664;  see  Langdon  v.  Young  (1860)  33 
Vt.  136;  Porter  v.  McMahon  (1885)  25  New  Bruns.  211;  but  cf. 
Crashley  v.  Press  Pub.  Co.  (1904)  179  K  Y.  27,  71  N.  E.  258. 

Powers— Specific  Performance  of  Contract  to  Execute  Testamen- 
tary Power  of  Appointment. — The  donee  of  a  general  testamentary 
power  of  appointment  over  a  trust  fund  contracted  to  exercise  it  in 
the  defendants'  favor,  but  by  his  last  will  exercised  it  otherwise.  In 
an  action  by  the  trustees  of  the  fund  to  settle  their  accounts,  held, 
the  defendants  cannot  specifically  enforce  the  contract.  Farmers' 
Loan  &  Trust  Co.  v.  Mortimer  (1916)  219  N.  Y.  290,  114  N.  E.  389. 
See  Notes,  p.  235. 

Suretyship — Official  Bond — Liability  of  Surety  for  Illegal  Ar- 
rest.— A  constable  in  search  of  the  party  who  committed  a  certain 
felony  arrested  the  plaintiffs  without  a  warrant  or  reasonable  grounds 
for  believing  them  guilty.  Held,  this  was  a  wrong  done  in  performance 
of  an  official  duty  for  which  the  sureties  on  his  bond  for  faithful  per- 
formance are  liable.  Greenius  v.  American  Surety  Co.  (Wash.  1916) 
159  Pac.  384. 

The  liability  of  the  surety  on  an  official  bond  cannot  be  extended 
by  inference  beyond  his  express  undertaking.  Murfree,  Sheriffs,  §§  82, 
1124.  The  surety  on  such  a  bond  is  answerable  only  for  the  breach  of 
his  principal's  duties  as  an  officer,  Pingrey,  Suretyship  (2nd  ed.)  §  311, 
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but  an  early  attempt  to  define  official  acts  a?  rirtute  officii  in  distinc- 
tion to  those  colore  officii  led  only  to  conflict  as  to  the  proper  applica- 
tion of  these  terms.  It  is  generally  agreed  that  sureties  on  the  bond 
of  a  ministerial  officer  are  liable  when  the  officer,  having  process  in 
hand  commanding  him  to  seize  the  property  of  one  party,  seizes  the 
property  of  another.  Lammon  v.  Feusier  (1884)  111  U.  S.  IT.  4  Sup. 
Ct.  286;  People  v.  Schuyler  (1850)  4  N.  Y.  173;  contra.  State  V.  Con- 
over  (1860)  28  N.  J.  L.  224.  But  where  he  takes  property  without  such 
process,  Gerber  v.  AcMey  (1875)  37  Wis.  43,  or  under  a  void  warrant, 
State  v.  Timmons  (1899)  90  Md.  10,  44  Atl.  1003,  his  sureties  are  not 
liable.  When  a  peace  officer  arrests  without  a  warrant  or  reasonable 
grounds  for  suspicion,  the  hotter  view  is  that  the  law  imposes  upon 
him  no  duty  to  act  at  all,  and  although  he  may  purport  to  act  officially, 
the  sureties  on  his  bond  are  not  liable.  Hawkins  v.  Thomas  (1S91)  3 
Ind.  App.  399,  29  N.  E.  157;  State  v.  McDonough  I  L880)  9  Mo.  App. 
63;  cf.  State  v.  Dierker  (1903)  10]  Mo.  App.  636,  74  S.  W.  153;  contra, 
Lee  v.  Charmley  (1910)  20  X.  D.  570,  L29  X.  W.  448.  That  the  officer 
is  in  active  search  of  an  offender,  as  in  the  principal  case,  would  not 
seem  to  be  a  valid  ground  of  distinction.  Chandler  v.  Rutherford 
(8  C.  C.  A.  1900)  101  Fed.  774. 

Stock  and  Stockholders — Transferee's  Duty  to  Register — Trans- 
feror's Right  to  Indemnity. — In  proceedings  to  wind  up  the  affairs  of 
an  insolvent  hank,  one  Kelly,  who  had  paid  the  statutory  assessment 
on  stock  which  had  been  allowed  to  remain  in  his  name  on  the  hooks 
of  the  company,  sought  to  recover  indemnity  from  his  vendee  who, 
however,  had  parted  with  the  certificates  before  the  assessment  had 
been  made.  Held,  the  petitioner  had  no  right  to  indemnity  from  his 
transferee  but  semble,  only  from  the  present  holder  of  the  certific 
Richards  v.  Robin  (App.  Div.  1st  Dept.  1916)  162  N.  Y.  Supp.  12. 

Statutes  and  corporate  by-laws  requiring  transfer  to  be  made  on 
the  books  of  the  company  are  intended  for  the  benefit  of  the  corpora- 
tion and  its  creditors;  they  do  not  effect  the  rights  of  the  parties 
inter  se.  Johnston  v.  Laflin  (1880)  L03  V.  S.  son.  Where  such  enact- 
ments are  construed  to  prevenl  the  passing  of  legal  title,  the  holder 
of  the  certificates  has  the  sole  equitable  ownership,  and.  being  in  equity 
entitled  to  dividends  as  against  the  transferor,  is  correspondingly 
liable  for  assessments.  Kellogg  v.  Stockwell  (1874)  75  111.  68;  Johnson 
v.  Underhill  (1873)  52  X.  V.  203.  But  if  their  effect  is  merely  to  im- 
pose a  statutory  liability  on  the  stockholder  of  record  without  regard 
to  the  question  of  title.  Mann  I!  v.  Foster  I  L903)  67  S.  C.  377,  45  S.  E. 
927,  recovery  is  allowed  against  the  holder  on  quasi-contractual  prin- 
ciples. Man  v.  Boykin  (1907)  7'.'  S.  0.  1,  60  S.  E.  17.  Obviously, 
neither  of  these  theories  is  applicable  to  a  case  where  the  vendee  has 
resold  the  shares;  Rogers  v.  Toland  (1910)  43  Pa.  Super.  Ct.  248;  if 
recovery  is  to  be  allowed  against  him  it  must  be  on  the  theory  of  a 
duty  to  effect  the  transfer  <>n  the  books.  Then'  is  ~>>u\o  authority  to 
the  effect  that  the  vendee  has  no  auch  duty.  Bee  Walker  v.  Bartleti 
(1856)  1"  0.  II.  -11.  and  it  would  seem  inadvisable,  in  the  absence  of 
circumstances  showing  that  the  transferee  has  assumed  the  burden, 
to  impose  an  obligation  which  would  so  seriously  hamper  the  free 
marketability  of  stocks.  The  transferor,  however,  may  protect  him- 
self in  equity  by  compelling  either  the  corporation  or  the  transfer©  to 
effectuate  a  transfer  on  the  hook-.  :;  Thompson,  ( lorporations  I  2nd  ed.) 
I'i5  et  seq. 
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Wills — Devise  to  Deceased  Child — Interpretation  of  Statute. — The 
testator  devised  to  his  children  as  a  class,  of  which  the  defendant's 
mother  would  have  been  a  member  had  she  not  predeceased  the  testator. 
Under  a  statute  allowing  the  issue  of  devisees  predeceasing  the  tes- 
tator to  take  the  share  the  devisee  would  have  taken  had  such  devisee 
survived,  held,  the  defendant,  regardless  of  the  fact  that  her  mother 
died  previous  to  the  making  of  the  will,  has  a  valid  claim  to  the  land. 
Kehl  v.  Taylor  (111.  1916)   114  K  E.  125. 

Where  a  bequest  is  made  to  a  class,  the  intention  of  the  testator 
as  to  the  membership  in  that  class  will  be  controlling,  but  at  common 
law  in  the  absence  of  any  evidence  of  contrary  intention  only  those 
alive  at  the  death  of  the  testator  will  be  included.  Schouler,  Wills  (5th 
ed.)  §  529.  With  the  passage  of  statutes,  similar  to  the  one  given 
above,  in  England  and  most  of  the  American  jurisdictions,  Thompson, 
Wills,  §  310,  the  question  arose  as  to  their  application  to  class  bequests. 
If  such  a  statute  specifically  provides  against  "lapse",  a  bequest 
made  to  a  class  may  fairly  be  regarded  as  outside  the  terms  of  the 
act,  since,  as  to  the  bequest  itself,  there  is  no  lapse  by  the  death  of 
one  individual.  Trenton  Trust  Co.  v.  Sibbits  (1901)  62  N.  J.  Eq. 
131,  49  Atl.  530.  The  view,  however,  that  the  issue  of  a  potential 
member  of  the  class,  who  dies  between  the  making  of  the  will  and  the 
death  of  the  testator,  cannot  take  on  the  ground  that  the  parent  never 
becomes  a  member  of  the  class,  Martin  v.  Trustees  of  Mercer  Univ. 
(1896)  98  Ga.  320,  25  S.  E.  522,  is  regarded  as  a  narrow  interpretation 
and  is  not  generally  followed.  Woolley  v.  Paxson  (1889)  46  Oh.  St. 
307,  24  N.  E.  599;  Strong  v.  Smith  (1891)  84  Mich.  567,  48  N.  W.  183; 
Rudolph  v.  Rudolph  (1904)  207  111.  266,  69  N.  E.  834.  The  act  is 
essentially  remedial,  see  Woolley  v.  Paxson,  supra,  and  an  exact  con- 
struction would  nullify  it.  See  Barnes  v.  Huson  (1871)  60  Barb.  598, 
613.  As  a  result,  by  virtue  of  the  statute,  an  inchoate  right  to  mem- 
bership in  the  class  is  perfected  prior  to  the  testator's  decease,  even 
though  there  is  no  evidence  to  show  any  intention  that  the  class 
should  be  determined  before  such  decease.  If  the  potential  beneficiary 
dies  before  the  making  of  the  will,  it  is  clear  that  ordinarily  the  tes- 
tator would  not  intend  the  deceased  to  be  a  member  of  the  class,  In  re 
Nicholson's  Will  (1902)  115  Iowa  493,  88  K  W.  1064;  Pimel  v.  Betje- 
mann  (1905)  183  K  Y.  194,  76  K  E.  157,  and  the  issue  of  such 
deceased  will  not  take.  Rowland  v.  Slade  (1892)  155  Mass.  415,  29 
1ST.  E.  631.  Cases  holding  contra,  Jamison  v.  Hay  (1870)  46  Mo.  546; 
Bray  v.  Pullen  (1892)  84  Me.  185,  24  Atl.  811,  are  unsound  unless  it 
clearly  appears  from  the  instrument  that  the  testator  intended  the 
deceased  to  be  included.  Where,  however,  as  in  the  principal  case, 
no  such  intention  appears,  and  the  testator  knew  of  the  death,  to 
allow  the  issue  of  the  deceased  to  take  is  clearly  wrong. 
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D.  H.  Van  Doren,  Editor-in-Charge. 

"Honest  Advertising"  Statutes. — The  common  law  treated 
dishonesty  as  criminal  only  if  it  resulted  in  an  actual  wrong  to 
the  owner's  possession,  or  if  a  "cheat''  was  effected  by  deceitful 
or  illegal  tokens  or  symbols  likely  to  affect  the  public  at 
large,  and  against  which  common  prudence  could  not  have  guarded.1 
One  who  circulated  advertisements  containing  false,  fraudulent  or 
misleading  statements  was,  therefore,  not  ordinarily  subject  to  criminal 
prosecution;  but  he  was  vulnerable  on  the  civil  side  of  the  law  in 
certain  cases  on  the  ground  of  unfair  competition.  Accordingly,  repre- 
sentations calculated  to  deceive  the  public  and  pass  off  one  person's 
goods  or  business  as  those  of  a  competitor  would  be  enjoined  at  the 
suit  of  the  competitor  on  proof  of  injury  or  reasonable  likelihood  of 
such.-  But  this  injunctive  relief  was  not  available  for  the  protection 
of  the  public  itself,  and  recourse  to  it  could  not  be  had  by  a  person 
instituting  an  action  to  prevent  deception  of  people  generally.3  For 
fraudulent  representations  inducing  a  purchase,  the  vendee  had  an 
action  for  damages,  the  right  of  rescission  of  the  fraudulent  transac- 
tion, or,  where  the  representations  amounted  to  a  warranty,  a  special 
claim  based  on  a  contractual  right.4  These  remedial  proceedings,  how- 
ever, approached  the  problem  from  the  wrong  angle,  recognizing 
fraudulent  advertising,  no  matter  how  potentially  vicious,  as  actionable 
only  where  harm  had  already  been  done;  ami  were  ineffective  in  pre- 
venting a  repetition  of  such  fraud,  since  in  the  nature  of  things  only 
a  few  took  advantage  of  their  provision-,  and  those  few  were  entitled 
to  relief  only  on  a  showing  of  actual  damage.5 

By  slow  degrees,  statutory  modifications  of  the  English  common 
law  extended  the  criminal  liability  for  misrepresentations,  tirst  on 
the  analogy  of  "false  tokens",0  until  finally  the  modern  crime  of  obtain- 
ing money  or  goods  under  false  pretenses  with  intent  to  defraud  devel- 
oped.7   Though  in  some  instances  the  statutory  definition  of  this  crime 

'Kenny,  Outlines  of  Criminal  Law,  p.  240;  Wharton,  Criminal  Law 
filth  ed.),  p.  1577;  Rex  v.  Wheatly  (1761)  2  Burr.  1125,  1  W.  Bl.  273; 
East,  Pleas  of  the  Crown,  821. 

May  v.  Ladler  (1888)  40  Ch.  Div.  649,  60  L  T.  R.  N.  S.  27;  McLean 
V.  Fleming  (1877)  96  U.  S.  245.  'Any  conduct  designed  and  having  a 
natural  tendency  to  deceive  the  public  and  enable  one  man  to  dispose  of 
his  goods  for  those  of  another  may  he  unfair  competition  and  be  enjoined, 
although  it  is  not  expressly  shown  that  any  particular  person  was  thereby 
deceived."  W.  R.  Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe  Co.  (1905)  100 
Me.  461,  62  Ail.  499. 

'Nims,  Unfair  Business  Competition,  p.  37. 

•Williston,  Sales.  §  645. 

'See  Legal  Opinion  of  II.  I».  Nims  in  "Printer's  Ink"  for  Nov.  16,  1911. 

"33  Henry  VIII,  c.  1,  "a  bill  against  them  that  counterfeit  letters  or 
privy  tokens  to  receive  money  or  goods  in  other  men's  names." 

'The  earliest  "false  pretenses"  statute  was  30  George  II,  c  24.  This 
underwent  modifications  and  amendments  in  subsequent  reigns,  the  present 
provision  being  part  of  the  Larceny  Act  of  1861  24  &  25  Vict.,  c  96, 
§§  88-90.  American  statutes  defining  the  crime  are  substantially  similar. 
,  ,,.,  Ann.  (od.-  low..  1897,  §  5041;  Kurd's  Rev.  Stat.  111.  19154916, 
p.  891,  §  97. 
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would  seem  susceptible  of  extension  to  include  cases  of  fraudulent 
advertising,  indictments  for  such  offenses  have  been  few,  and  authori- 
tative judicial  opinions  fewer  still.8  Nor  has  the  Federal  statute  for- 
bidding the  use  of  the  mails  to  promote  fraud9  solved  the  problem, 
though  stretched  by  judicial  construction  to  the  furthest  limits  of  its 
narrow  field.10  Obscene,  obstructive,  and  (perhaps)  unsightly  adver- 
tising in  public  places  may  be  regulated  under  the  police  power  by  states 
and  municipal  corporations;11  but,  despite  the  generally  conceded 
jurisdiction  over  fraud  as  a  means  of  competition,12  the  police  power 
was  rarely  extended,  until  the  recent  statutes  with  which  we  have  to 
deal,  to  merely  fraudulent  displays.13 

Within  the  last  four  or  five  years,  however,  legislation  to  encourage 
upright  business  methods  has  been  popular;  and  there  are  now  statutes 

8"Nor  is  it  necessary  that  any  words  should  be  spoken  to  the  complain- 
ant to  create  a  false  pretense.  It  need  not  be  made  personally  to  the  de- 
frauded party.  And  it  mav  be  made  bv  advertisement."  People  v.  Miller 
(1901)  64  App.  Div.  450,  459,  72  N.  Y.  Supp.  253,  259.  But  the  cases  of 
Jackson  v.  People  (1888)  126  111.  139,  18  N.  E.  286,  and  State  v.  Sarony 
(1888)  95  Mo.  349,  8  S.  W.  407,  cited  in  support  of  the  latter  proposition, 
do  not  sustain  it.  That  the  "false  pretenses"  statutes  have  rarely  been 
applied  to  fraudulent  advertising,  see  Legal  Opinion  of  H.  D.  Nims  (foot- 
note 5,  supra). 

"The  original  statute  of  1872  was  replaced  in  1889  by  Rev.  Stat.  U.  S. 
§  5480;  but  the  effect  was  merely  to  add  to  the  offenses  denounced  by  the 
original  section  those  specified  in  the  later  act.  Miller  v.  U.  S.  (1904)  133 
Fed.  337,  66  C.  C.  A.  399.  The  1889  act  has  been  in  turn  replaced  by  U.  S. 
Penal  Code  §  215,  Fed.  Stat.  Ann.  1909  Supp.,  p.  464,  which  transposes  the 
language  of  the  older  section  somewhat,  and  adds  new  matter. 

llThe  statute  "includes  everything  designed  to  defraud  by  representa- 
tions as  to  the  past  or  present,  or  suggestions  and  promises  as  to  the  fu- 
ture." Durland  v.  U.  S.  (1896)  161  U.  S.  306,  16  Sup.  Ct.  508.  The 
"scheme  or  artifice  devised",  to  be  punishable,  need  not  be  in  itself  unlaw- 
ful, nor  a  fraud  either  at  common  law  or  by  statute,  if  it  was  a  scheme 
or  purpose  to  defraud  any  persons  of  their  money.  U.  S.  v.  Loring  (1884) 
91  Fed.  881.  But  the  words  "schemes  devised  for  the  purpose  of  obtaining 
money  or  property  by  false  pretenses"  are  to  be  limited  to  those  "having 
a  similitude  to  the  lottery  and  other  like  schemes  particularly  described  by 
the  particular  words  of  the  section."  U.  S.  v.  Stever  (1911)  222  U.  S.  167, 
32  Sup.  Ct.  51.  And  mere  exaggeration  of  the  merits  of  the  goods  offered 
for  sale,  if  within  reasonable  bounds,  is  not  within  the  prohibition  of  the 
statute  as  a  "scheme  to  defraud."  Harrison  v.  U.  S.  (1912)  200  Fed.  662, 
119  C.  C.  A.  78. 

"People  v.  Kennedy  (1913)  176  Mich.  384,  142  N.  W.  771  (statute  for- 
bidding immoral  advertising  upheld)  ;  Haskell  v.  Howard  (1915)  269  111. 
550,  109  N.  E.  992  (municipalities  can  make  reasonable  regulations  for  con- 
struction and  use  of  billboards).  The  prohibition  of  unsightly  advertise- 
ments seems  a  natural  extension  of  the  police  power,  though  denied  by 
substantial  authorities.  For  pro  and  con,  respectively,  see  Freund,  Police 
Power,  §  182,  and  Hall,  Constitutional  Law,  §  155. 

"Hall,  Constitutional  Law,  §  159. 

"There  were,  however,  a  few  early  statutes  covering  a  very  limited 
field :  e.  g.,  gift,  bankrupt  and  fire  sales,  etc.,  taking  place  upon  a  false  rep- 
resentation or  advertisement.  See  Freund,  Police  Power,  §§  292-293.  A 
physician  advertising  his  skill  or  remedies  by  untruthful  or  improbable 
statements  is  guilty  of  a  misdemeanor  in  Arkansas.  Kirby's  Dig.  Stat. 
Ark.  1904,  §  5246. 
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forbidding  fraudulent  advertising  in  thirty-four  states  and  the  District 
of  Columbia.14  These  acts  generally  deal  with  advertisement*  in  news- 
papers or  other  publications,  posters,  circulars,  etc.,  containing 
''untrue,  deceptive  or  misleadm"-"'  statements;  and  the  publication 
or  circulation  of  such  with  intent  to  sell  or  dispose  of  merchandise, 
securities,  service,  or  other  thing  offered  to  the  public,  is  declared  to 
be  a  misdemeanor.15  In  some  states,  false  assertion  must  be  made 
"knowingly"  to  be  criminal  in  this  connection;10  but  it  is  submitted 
that  the  insertion  of  this  or  similar  expressions  emasculates  the  statute, 
since  it  opens  the  way  to  endless  quibbling  over  the  shades  of  knowl- 
edge, responsibility  and  honesty  of  advertisers.  It  is  the  duty  of  a 
man  who  offers  goods  for  sale  to  know  whether  they  correspond  to 
his  description  of  them;  and  the  public  should  be  protected  against 
the  consequences  of  his  inexcusable  ignorance  as  well  as  his  deliberate 
fraud.  The  provisions  in  a  few  statutes,  however,  exempting  from 
liability  publishers  who  accept  advertisement-  without  knowledge  of 
their  falsity,17  would  seem  to  be  in  futherance  of  justice,  owing  to  the 
impossibility  of  investigation  by  the  ordinary  publisher  into  every 
claim  made  for  every  article  advertised  in  his  publication. 

That  both  the  public  and  the  individual  are  entitled  to  be  protected 
from  false,  fraudulent  and  misleading  advertisements  is  unquestioned; 
and  it  is  submitted  that  this  end  can  best  be  attained  through  the 
instrumentality  of  the  criminal  law.  Civil  remedies,  available  only 
on  proof  of  damage,  are  too  tardy,  uncertain  and  indirect  to  be  effective 
as  preventive  measures;  but  by  making  misrepresentations  themselves 
punishable,  the  mischievous  fraud  is  checked  at  its  source.  The  adop- 
tion of  legislation  imposing  a  criminal  liability  for  false,  fraudulent 
and  misleading  statement-  in  advertising  matter  is  therefore  strongly 
urged  on  all  states  which  have  not  yet  adopted  such  provisions. 

"Alabama  (1915),  California  (1915).  Colorado  (1915).  Connecticut 
(1913),  Idaho  (1915).  Illinois  (1915).  Indiana  (1913),  Iowa  (1913).  Kan- 
sas (1915),  Kentucky  (1916),  Louisiana  (1914),  Maryland  (1914),  Massa- 
chusetts (1912,  1916),  Michigan  (1913).  Minnesota  (1913),  Missouri 
(1915),  Montana  (1915),  Nebraska  (1913),  New  Jersey  (1913),  Ne*  York 
(1915),  North  Carolina  (1915),  North  Dakota  (1913).  Ohio  (1913),  Okla- 
homa (1915).  Oregon  (1909),  Pennsylvania  (1913),  Rhode  Island  (1914), 
South  Dakota  (1913),  Tennessee  (1915),  Utah  (1913),  Virginia  (1916), 
Washington  (1913),  West  Virginia  (1915),  Wisconsin  (1913),  District  of 
Columbia  (1916). 

e.  g.,  Ky.  Acts  1916.  c.  97;   Pub.  Laws  R.  I.   1914.  c.   1073;    Sess. 
Laws  Colo    1915,  p.   191.     These  and  many  similar  laws   in   other  states 
.1   common   source— the   "Printer's    Ink"   Model    Statute.     New   York 
City,  amonj  an  ordinance  penalizing  false  and  misleading  adver- 

tising in  streets  and  public  paces.  Cosby's  Code  of  Ordinances  of  the 
City  of  New  York  1915,  ; 

"Gen.  Acts  Ala.   l(>is,  p  ■     pUD     \,t     1913,  c.  65;   111.  Laws 

1915,  p.  M6:  Burns'  \nn.  Ind.  Stat.,  Rev.  1914,  §  2590d;  Md  I  aws  1914,  c 
410;  Pub.  Acts  Mich.  1913.  p.  537;  X.  Y.  I'mal  Law,  §  421,  as  amended 
by  Laws  1915.  c.  569;  Lord's  Ore  Laws  1910,  §  2230;  Pub.  Laws  Pa,  1913, 
No.  8;  Pub.  Acts  Tenn.  1915,  c.  105.  Several  statutes  contain  qualifications 
equivalent   to  "knowingly",   "wilfully",   or  "with    fraudulent    intent."     See, 

r.  g.t   Wis.   Stat     1915,  §   1747k;    Pub.   Laws   No.  Car.   1915,  C.  218. 

i    g.,  Deering's  Cal    Penal  Code  1915,  5  654a;   Sess.  Laws  Colo. 
1915,  p.  191;  Wash.  Laws,  1913,  c   34. 
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The  Office  of  Public  Defender. — By  the  United  States  Consti- 
tution,1 and  by  constitutional  or  statutory  provisions  in  most 
of  the  States,2  every  person  accused  of  crime  is  guaranteed  the 
right  to  have  counsel.  This  right,  now  regarded  as  fundamental, 
is  a  comparatively  recent  development  in  our  law;  for  as  late 
as  1836  in  England  the  accused  in  most  felony  cases  had  no  right 
to  counsel  unless  a  point  of  law  arose.3  There  is  now  provision  by 
legislation  in  England,4  most  of  the  American  states,5  and  under  the 
federal  law,6  for  the  assignment  of  counsel  by  the  court  if  the  accused 
is  unable  because  of  poverty  to  hire  an  attorney.  Even  where  there 
is  no  express  statutory  provision  the  court  may  appoint  counsel  to 
defend  indigent  persons;7  and  this  is  the  general  practice. 

This  method  of  providing  for  poor  defendants  has  been  attacked 
as  inadequate,  and  an  effort  is  being  made  to  have  created  in  cities 
the  office  of  Public  Defender,  the  latter  to  be  a  county  official  to  act 
in  place  of  appointed  attorneys.  It  is  urged  that  assigned  counsel 
are  usually  inexperienced  and  often  negligent;  that,  in  consequence, 
poor  defendants  are  not  properly  represented;  that  the  prestige  of 
criminal  courts  is  injured;  and  that  justice  is  in  some  cases  defeated.8 
A  capable  public  officer,  backed  by  the  prestige  of  the  state,  with 
means  of  thorough  investigation  and  acting  in  harmony  with  existing 
officers,  could,  it  is  claimed,  render  much  more  satisfactorily  than 
assigned  counsel  the  public  service  of  defending  accused  persons. 

aUnited   States   Constitution,   Amendments,   Art.   VI. 

2"This  ordinance  was  intended  to  soften  the  rigors  of  the  common  law 
which  gave  to  persons  accused  of  crime  the  right  to  appear  for  themselves 
but  deprived  them  of  the  right  to  be  heard  through  or  represented  by  coun- 
sel learned  of  the  law."     Hopkins  v.  State  (1882)  78  Tenn.  204. 

journal  Am.  Inst,  of  Crim.  Law  and  Criminology,  Vol.  I,  p.  737. 

"But  it  is  a  settled  rule  at  common  law  that  no  counsel  shall  be  allowed 
a  prisoner  upon  his  trial  upon  the  general  issue  in  any  capital  crime  unless 
some  point  of  law  shall  arise  proper  to  be  debated."  IV  Blackstone 
Comm.,  c.  27,  p.  355. 

4Poor  Prisoners  Defense  Act  (1903)  3  Edw.  VII,  c.  38.  In  France 
counsel  for  poor  persons  is  assigned  by  the  president  of  the  bar  associa- 
tion. Parmelee,  Anthropology  and  Sociology  in  Their  Relation  to  Criminal 
Procedure,  p.  276. 

sSome  statutes  provide  for  the  appointment  in  all  criminal  cases,  others 
in  cases  of  felony,  and  some  only  in  cases  of  capital  offenses.  In  many 
instances  the  appointment  is  optional  with  the  trial  judge.  There  seems 
to  be  no  express  statutory  provision  in  Kentucky,  New  Mexico,  North 
Carolina,  Oregon,  and  Pennsylvania. 

TJ.  S.  Comp.  Stat.  1916,  §  1700. 

7"The  appointment  by  the  court  of  attorneys  to  defend  indigent  persons 
accused  of  crime  who  are  without  counsel  and  without  the  means  of  em- 
ploying legal  assistance  is  not,  properly  speaking,  the  exercise  of  a  funda- 
mental right  or  power  inherent  in  the  court,  but  such  authority  is  implied 
from  the  jurisdiction  and  powers  expressly  conferred,  and  the  functions 
and  duties  imposed  and  the  general  statutes  and  policy  of  the  state  pro- 
viding for  the  necessities  of  the  poor  which  reasonably  include  a  fair  op- 
portunity of  protecting  their  rights  as  litigants  in  court  of  justice."  2 
R.  C.  L.,  Attorneys  at  Law,  §  28. 

"The  chief  arguments  in.  favor  of  the  public  defender  may  be  found  in 
Goldman,  The  Public  Defender;  Parmelee,  op.  cit.  273  et  seq. 
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The  proposal  has  been  severely  criticised  by  some  members  of  the 
bar,9  and  the  opponents  of  the  plan  point  out  the  many  protections 
afforded  to  the  defendant  by  our  present  criminal  procedure:  the 
presumption  of  innocence,  arraignment  before  a  magistrate,  indict- 
ment, investigation  by  the  county  attorney,  trial  by  jury,  and  the 
necessity  of  proving  guilt  beyond  reasonable  doubt.  It  is  further  con- 
tended that  the  establishment  of  the  office  of  public  defender  would 
provide  a  means  of  aiding  wrongdoers  in  defeating  justice;  and  that 
the  defects  of  the  present  system  are  greatly  exaggerated,  since  the 
abuses,  if  any,  arising  from  unprofessional  conduct  by  assigned  attor- 
neys are  subject  to  surveillance  by  the  bar  associations.10 

There  is  no  doubt  that  much  of  the  criticism  of  the  present  situa- 
tion is  unwarranted.  But  it  would  seem  that  by  providing  for  the 
assignment  of  counsel  the  community  has  recognized  that  justice 
demands  some  provision  for  legal  aid  for  the  accused.  The  most 
efficient  and  just  way  to  provide  for  this,  it  is  submitted,  would  be  to 
designate  a  capable  and  responsible  public  officer  for  that  purpose.  To 
rely,  as  we  do  now,  on  an  appointed  attorney  whose  chief  interests 
are  necessarily  his  private  practice  is,  in  the  opinion  of  eminent  jurists, 
a  course  open  to  serious  criticism.11 

Public  defenders  have  already  been  provided  for  by  legislation  in 
several  jurisdictions  in  this  country.  The  first  official12  to  be  put  in 
charge  of  the  defense  of  the  poor  in  criminal  actions  took  office  in 
Los  Angeles  in  January,  1914.13  He  is  appointed  by  the  county  board 
of  supervisors  and  has  charge  of  the  defense  of  all  poor  persons  who 
request  aid  in  criminal  cases  in  the  county  courts.14  In  addition,  he 
has  limited  duties  in  civil  actions.  The  conduct  of  the  office  has  met 
with  the  approval  no1  only  of  the  justices  but  of  the  district  attorney; 
and  public  prosecution  seems  to  have  worked  harmoniously  with  public 

'Report  Law  Reform  Committee,  New  York  Bar  Ass'n.,  January  1915. 
Report  Committee  on  Courts  of  Criminal  Procedure.  New  York  County 
Lawyers'  Ass'n.,  November  1914.  reprinted  9  Rench  &  Bar  (n.  s.)  305. 
For  a  criticism  of  the  latter  report  see  Journal  Am.  Inst,  of  Crim.  Law 
and  Criminology,  Vol.  V,  p.  925. 

,09  Bench  &  Bar  (n.  s.)  309  el  seq. 

"Speaking  before  the  judiciary  committee  of  the  New  York  Constitu- 
tional Convention  of  1915,  Presiding  Justice  Almet  F.  Jenks,  New  York 
Supreme  Court,  Appellate  Division,  Second  Department,  said:  "I  have 
seen  so  many  poor,  friendless,  homeless  wretches  have  their  liberties  put 
at  stake  through  some  inefficient  tyro  being  named  to  defend  them  that 
I  feel  very  strongly  some  change  should  be  made."  See  also  foreword  by 
Justice  Wesley  O.   Howard,  Goldman,  op.  at. 

,2In  1911  in  Oklahoma  a  bill  providing  for  an  officer  to  be  known  as 
"public  defender"  passed  both  houses  of  the  legislature  and  became  law 
through  the  failure  of  the  Governor  to  return  it  unsigned  within  the  con- 
stitutional period.  The  duties  of  the  office  arc  to  ad  as  counsel  to  the 
Commissi., ner  of  Charities  and  Correction  and  to  bring  or  defend  suits 
on  behalf  of  orphans  and  delinquents  for  whom  the  Commissioner  is 
"next    friend".     The  public  defender  has   no  duties   in   criminal   cases  outside 

of  those  mentioned  above.  For  a  discussion  of  this  office  see  Case  and 
Comment,  Vol.  XIX,  p.  307.  The  act  creating  the  otlice  does  not  appear 
in  Bunn's  Supp,  Rev.  Laws  Okla.  1915. 

"See  Journal  Am.  [nst  of  ("rim.  Law  and  Criminology,  Vol.  IV,  p.  650. 

,4In  1915  an  officer  was  appointed  to  ad  as  public  defender  in  the  police 
courts  in  the  city  of  Los  Angeles.    Goldman,  op.  cit.  p.  82. 
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defense.15  In  1915  a  statute  in  Nebraska16  created  the  office  of  public 
defender  in  all  counties  having  a  population  of  more  than  100,000. 
The  official  is  elected  for  a  term  of  four  years,  and  appears  for  poor 
persons  accused  of  crimes  punishable  by  death  or  imprisonment  in 
the  penitentiary.  During  the  year  1915  the  office  of  public  defender 
was  also  created  for  the  city  of  Portland,  Oregon,  by  resolution  of  the 
city  council;17  and  volunteer  public  defenders,  not  recognized  by 
statute,  are  serving  in  several  cities.18 

The  most  recent  statute  on  this  subject  was  enacted  by  the  Vir- 
ginia Legislature  in  1916. 19  The  judges  of  criminal  courts  having 
jurisdiction  in  cities  with  a  population  of  50,000  or  more  may  at  their 
discretion  appoint  a  competent  attorney  to  defend  on  request  all  per- 
sons accused  of  crime  if  the  court  deems  the  defendant  unable  to 
employ  counsel.  The  term  of  office  is  two  years,  and  the  official  is 
removable  by  the  judge  appointing  him.  No  salary  is  provided  except 
that  the  councils  of  the  respective  cities  may  make  an  appropriation 
for  that  purpose.  While  the  appointment  of  this  officer  is  optional, 
it  seems  that  the  statute,  in  making  it  possible  for  judges  to  adopt 
the  practice,  takes  a  step  toward  putting  the  defense  of  the  poor  in 
more  responsible  hands.  While  the  failure  to  provide  salary  may  fail 
to  make  the  office  attractive  to  many  able  lawyers,  any  effort  to  put 
this  important  means  of  securing  justice  on  a  systematic  basis  is  to 
be  commended. 

"Journal  Am.  Inst,  of  Crim.  Law  and  Criminology,  Vol.  V,  p.  442. 
"Neb.  Laws  1915,  c.  165,  §  1. 
"Goldman,  op.  cit.  p.  82. 

lsIn  Evansville,  Ind.,  Temple,  Tex.,  Pittsburgh,  Pa.,  and  Columbus, 
Ohio. 

uVa.  Acts  1916,  c.  204. 
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Black  on  Income  Taxes.  Second  edition,  with  1916  and  1917  Sup- 
plements. By  Henry  Campbell  Black.  Kansas  City,  Mo.:  Vernon 
Law  Book  Co.    1916.    pp.  xxxvii,  1063. 

Bender's  Federal  Revenue  Law,  1916.  By  the  publisher's  editorial 
staff.    Albany:  Matthew  Bender  &  Co.    1917.    pp.  xi.  427. 

These  two  works  have  followed  close  upon  the  national  legislation 
of  last  Fall.  They  are  therefore  timely,  because  the  Act  of  September 
8,  1916,  to  which  they  both  in  varying  degrees  relate,  is  a  most  impor- 
tant piece  of  legislation.  Xot  merely  did  Congress  re-write  the  income 
tax  law,  and  substitute  for  a  larger  part  of  the  system  of  stamp  duties 
imposed  by  the  legislation  of  1914,  a  system  of  imposts  including  an 
estate  tax,  a  tax  on  the  capital  stock  of  corporations  and  a  tax  upon 
munitions  makers,  but  it  also  reached  out  to  the  nation's  foreign  trade. 
In  this  aspect  it  has  varying  values.  On  the  one  hand,  under  the  name 
of  "unfair  competition",  an  "anti-dumping  clause",  resembling  the  one 
proposed  by  American  manufacturers  at  the  time  of  the  1913  tariff, 
has  been  put  into  our  statute  law.  But,  on  the  other  hand,  the  present 
statute  also  contain-  certain  retaliatory  "embargo"  provisions  of  the 
kind  so  ardently  desired  by  a  number  of  persons  dwelling  among  us. 
Truly  here  in  much  of  history  in  the  making. 

The  Messrs.  Bender's  book  gives  this  entire  statute,  with  such 
notes  as  the  respective  subjects  would  justify.     These  notes  have  the 

merit  of  conciseness  and  clarity.     Those  teeming  the   income  tax 

are  very  good  in  their  references  to  the  Treasury  Decisions,  but  equal 
commendation  should  be  given  to  the  useful  citations  of  Federal 
decisions  throughout  the  commentaries.  The  notes  on  the  statute's 
embargo  features  are  especially  happy,  not  merely  in  their  references 
to  this  Nation's  one  previous  experience  in  that  line,  but  in  the  con- 
clusion which  they  offer: 

"This  whole  scheme  of  retaliation  and  reprisals  is  question- 
able as  to  its  policy,  although  there  can  be  qo  doubl  of  the  power 
of  Congress  to  enact  it.  An  unusual  power  and  a  tremendous 
responsibility  are  given  to  the  Executive.     It  appears  more  than 

doubtful  that  his  use  of  the  weapon,  whoever  lie  may  he.  will 
prove  as  carelessly  casual  as  was  the  political  buncombe  of  Con- 
gress  in  handing  it  over." 

On  the  whole  this  book  Berves  the  only  useful  purpose  of  its  class, 
which  is  to  put  the  statute  into  readable  form,  with  notes  which  make 
for  clarity  of  thought  in  the  task  of  it-  interpretation. 

The  defect  of  Dr.  Black's  hook  is  thai  it  was  composed  too  soon. 
It  had  apparently  gone  to  press  before  the  enactment  of  the  Income 

Tax    haw  of    1916;    resulting    in    a    volume   which    deals   entirely    with    a 

superseded  statute,  the  new  law  being  covered  only  by  supplements 
hastily  prepared.  Consequently,  while  there  is  much  excellent  material 
in   this   work,   the  reader  must   continually  discriminate  between   the 

portion-  that  happen  to  apply  to  the  new  statute  and  those  referring 
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to  provisions  that  are  now  superseded.  Nor  will  this  task  be  a  light 
one,  for  the  differences  between  the  two  statutes  are  many,  and  cannot 
be  overlooked. 

However,  it  is  to  the  credit  of  the  book  under  review  that  these 
changes  render  unnecessary  many  of  the  arguments  it  contains.  And 
also  the  author  may  take  such  comfort  as  may  be  in  the  thought  that 
the  new  law  has  not  altogether  changed  the  obscurity  created  by  the 
earlier  statute.  Too  much  of  the  old  law  has  been  re-enacted;  and  by 
far  too  many  of  the  situations,  for  which  it  failed  in  clear  words  to 
provide,  find  equal  opportunity  for  trouble  under  the  new  law's  pro- 
visions. Nor  is  this  situation  lightened  by  the  fact  that  one  of  the 
changes  which  Congress  did  undertake  to  make,  will,  in  the  opinion 
of  many,  have  an  effect  which  at  least  will  not  be  wholesome.  The 
Attorney  General  ruled  that  the  1913  statute  did  not  reach  income 
payable  to  non-resident  aliens;  the  basis  of  his  opinion,  as  it  was 
always  understood,  being  that  whether  or  not,  in  the  abstract,  Congress 
had  a  taxing  power  in  that  regard,  it  was  not  to  be  presumed  that  it 
was  intended,  by  the  ambiguous  language  of  the  previous  act,  to  reach 
this  doubtful  source  of  revenue.  The  present  act  leaves  no  doubt  of 
the  legislative  intention,  for  it  expressly  taxes  the  income  of  non- 
resident aliens.  Therein,  to  say  no  more,  it  differs  from  the  unchanging 
policy  of  the  English  statutes. 

The  points  which  such  changes  present  cannot  fail  to  stimulate  an 
ever  increasing  interest.  It  is  therefore  a  pity  that  this  book,  which 
in  its  first  edition  constituted  one  of  the  best  of  the  flock  that  appeared 
after  the  passage  of  the  previous  act,  could  not  have  been  withheld 
until  the  author  had  had  time  to  give  his  own  opinion  upon  the  differ- 
ences between  the  two  statutes,  and  his  estimate  of  their  results. 

Garrard  Glenn. 


Principles  of  Laror  Legislation.  By  John  E.  Commons  and  John 
B.  Andrews.    New  York:  Harper  &  Bros.     1916.    pp.  524. 

"This  book",  says  the  preface,  somewhat  ambiguously,  "is  written 
from  the  standpoint  of  the  citizen  and  the  student  rather  than  from 
that  of  the  lawyer".  What  the  authors  have  in  mind  in  making  this 
distinction  may  perhaps  be  inferred  from  the  statement  that  the  book 
'"'endeavors  not  so  much  to  expound  technical  questions  of  legality 
as  to  sketch  the  historical  background  of  the  various  labor  problems, 
indicate  the  nature  and  extent  of  each,  and  describe  the  legislative 
remedies  which  have  been  applied".  This  antithesis  leads  one  to 
assume  that  the  authors  are  unaware  that  they  are  expounding  technical 
questions  of  legality  when  they  indicate  the  nature  and  extent  of  labor 
problems.  Yet  they  recognize  clearly  that  questions  of  the  constitution- 
ality of  labor  laws  are  inextricably  interwoven  with  the  nature  and 
extent  of  the  labor  problems  to  which  the  laws  relate.  "When  the 
higher  court",  they  say,  "passes  on  the  question  of  the  constitutionality 
of  the  law  itself,  it  does  so  with  reference  to  whether  the  facts  are 
such  as  to  call  for  the  law  and  whether  the  law  deals  with  the  facts 
in  accordance  with  the  higher  law  of  the  constitution"  (p.  416). 

In  elaboration  of  this  point  it  is  said  that  each  department  of 
government  is  an  investigating  body.  -  "The  court,  through  many 
centuries  of  experience,   has   developed  the  law  of  evidence  and  the 
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procedure  of  investigation  for  the  trial  of  individuals  who  are  charged 
with  the  violation  of  the  law"  (p.  416).  In  determining  questions  of 
constitutionality,  ''the  court  must  investigate  the  question  whether  there 
is  really  an  evil  condition  that  needs  to  be  remedied;  whether  this  condi- 
tion is  a  menace  to  the  public  or  whether  the  statute  is  merely  a  benefit 
to  private  individuals  without  a  public  purpose"  (pp.  432-423).  In  pass- 
ing on  the  constitutionality  of  rate  regulations,  the  court  often  appoints 
a  master  or  a  referee  to  find  the  facts,  and  this  referee  calls  before  him 
experts  in  the  various  fields  of  fact  and  opinion  which  are  material 
to  the  controversy.  No  such  practice  has  been  followed  in  ascertaining 
the  facts  on  which  depend  the  constitutionality  of  labor  legislation. 
"The  result  is  that  social  and  economic  conditions  are  not  investigated 
by  the  court  and  it  is  compelled  to  fall  hack  upon  the  principles  of 
constitutional  law,  without  full  knowledge  of  the  conditions  to  which 
the  statute  applies".  The  authors  cite  a  number  of  instances  in  which 
the  courts  "have  changed  their  opinion  as  to  actual  conditions  because 
of  investigations"  and  have  thereby  "indirectly  reversed  themselves  on 
principles  of  law".  Criticisms  of  the  courts,  they  add.  for  declaring 
labor  laws  unconstitutional  "disregard  the  great  Importance  which 
the  court  ascribes  to  reliable  and  complete  investigations  of  actual 
conditions".  Such  criticism-  "should  he  directed  rather  against  legis- 
latures and  administrative  authorities  who  enact  and  administer  laws 
without  reliable  knowledge  of  the  conditions  with  which  they  are 
dealing"  (p.  429).  What  is  most  needed  to  bring  about  the  enactment 
and  enforcement  of  the  best  labor  legislation  "is  not  so  much  attacks 
on  the  courts  ...  as  reliable  investigation  of  actual  conditions 
by  competent  administrative  authorities  whose  work  will  command 
the  respect,  not  only  of  courts,  but  of  legislatures,  of  employers  and 
employees,  of  the  people  at  large".  For  the  purpose  of  making  such 
investigations  the  authors  recommend  the  establishment  <>t'  permanent 
industrial  commissions  whose  conclusions  or  findings  of  fact  -hall  he 
taken  by  the  court  as  prima  facie  evidence,  or.  if  the  Constitution 
permits,  as  conclusive. 

This  emphasis  on  the  relation  of  social  fact-  to  questions  of  the 
constitutionality  of  labor  legislation  might  well  have  been  made  the 
starting  point  of  the  hook,  instead  of  being  introduced  almosl  casually 
in  the  chapter  entitled  "Administration".  Then  it  would  appear  more 
clearly  that  the  authors  are  for  the  most  part  expounding  questions  of 
technical  legality.  P>ut  the  substance  of  the  hook,  if  no*  its  arrange- 
ment, make  it  essentially  a  law  hook.  A  description  of  the  legislative 
remedies  which   have  been  applied  to  the  so]utic,n  of  labor  problems 

is  a  law  hook,  quite  a-   much  a-  is  a   treatise  mi   tort-.      A    presentation 

of  the  fact-  which  give  ri-e  to  the  enactment  of  labor  legislation 
contributes  to  the  knowledge  of  one  of  the  most  influential  factors 
in  the  judicial  determination  of  the  constitutionality  of  such  legisla- 
tion, and  is  therefore  ;i  contribution  to  the  constitutional  law  of  the 
future,    if   not    to   that  of  the   past.      And   accounts   of   the  constitutional 

decisions  which  have  been  already  rendered  ami  of  the  general  prin- 
ciples which  have  guided  the  court-  in  marking  out  the  limits  of  the 
police  power  are  also  proper  component  parts  of  ;i  law  hook.     In  these 

three  ways,  the  authors  are  writing  from  the  -tandpoint  of  the  lawyer, 
a-  well  as   from   that   of  the  student   ami   the  citizen.     They  are  pursuing 

methods  identical  with  those  employed  by  Mr.  Justice  Brandeis  in 
many  of  the  briefs  which  he  submitted  to  the  court  in  the  days  when 

he  argued  cases  instead  of  deciding  them. 
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The  topics  covered  in  the  volume  are  individual  and  collective 
bargaining1,  the  minimum  wage,  hours  of  labor,  safety  and  health 
legislation,  social  insurance,  and  the  administration  of  labor  laws.  On 
all  of  these  subjects  the  authors  present  useful  compilations  of  what 
expert  investigators  of  actual  conditions  have  discovered,  what  legis- 
latures have  enacted  and  what  courts  have  decided. 

Thomas  Reed  Powell. 


Chapin  on  Torts.  By  H.  Gerald  Chapin.  St.  Paul:  West  Pub- 
lishing Co.    1917.    pp.  xiv,  695. 

It  was  surprising  that  in  the  thirty  odd  volumes  composing  the 
Hornbook  Series,  although  there  were  volumes  on  such  branches  of 
the  law  as  Admiralty,  Construction  and  Interpretation  of  Laws,  Fed- 
eral Jurisdiction  and  Procedure,  and  Mining  Law,  there  was  no 
adequate  book  on  the  law  of  Torts.  True,  Jaggard  on  Torts  is  a 
Hornbook;  but  it  was  published  more  than  twenty  years  ago  and  has 
not  been  revised  since.  It  is  a  Hornbook  in  name  only;  for  it  can 
hardly  be  said  that  a  two  volume  work,  consisting  of  over  thirteen 
hundred  pages,  is  a  "Handbook  of  the  Law",  as  the  volumes  of  the 
Series  profess  to  be.  Chapin  on  Torts  is,  therefor,  a  welcome  addition 
to  the  Hornbooks.  The  book  is  divided  into  two  parts  (1)  General  Prin- 
ciples (2)  Specific  Torts.  Under  General  Principles,  the  author  con- 
siders the  tort  concept,  intent  and  motive  as  a  basis  for  legal  liability, 
proximate  cause,  defenses,  parties  and  conflict  of  laws.  It  is  inter- 
esting to  note  that  in  his  treatment  of  defenses,  the  author  has  divided 
the  subject  into  (1)  inherent  defenses  and  (2)  collateral  defenses; 
grouping  under  the  former  heading  acts  of  necessity,  acts  of  State, 
acts  done  under  the  police  power;  and  under  the  latter,  abatement  by 
death,  agreements  not  to  sue,  Statute  of  Limitations.  What  the 
author  calls  "inherent  defenses"  has  been  treated  by  some  other  text 
writers  as  harms  that  are  not  torts.  Mr.  Chapin's  classification, 
however,  is  the  more  logical  one,  and  certainly  causes  less  confusion 
to  the  student.  In  the  second  part  of  the  work,  the  specific  torts  are 
treated  in  separate  chapters,  the  remedies,  the  defenses  and  the 
damages  being  dealt  with  in  their  proper  place  under  each  chapter. 
The  result  of  this  method  of  treatment  is  to  make  clearer  to  the  reader 
the  principles  governing  the  specific  tort,  for  all  the  rules  applicable 
to  each  tort  are  grouped  together  in  one  place.  The  chapter  dealing 
with  the  interference  with  contractual  rights  follows  a  classification 
that  is  worthy  of  attention.  The  author  there  discusses  the  subject 
quite  fully  from  the  point  of  view  of  prospective  contracts  of  employ- 
ment, prospective  contracts  not  of  employment,  existing  contracts  of 
employment,  existing  contracts  not  of  employment.  The  book  is  very 
readable  and  very  understandable:  which  is  due,  to  a  great  extent, 
to  the  fact  that  the  author  illustrates  general  principles  by  numerous 
concrete  examples.  The  important  recent  cases  are,  of  course  cited 
but  it  is  annoying  to  have  all  the  cases  cited  without  dates.  Chapin 
on  Torts  will  be  found  to  be  useful  by  all  who  desire  a  handy,  clear, 
yet  full  treatment  of  the  law  of  Torts. 
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THE  NATURE  OF  THE  RIGHTS  OF  THE 
CESTUI  QUE  TRUST. 

If  a  trustee  should  destroy  the  trust  res,  or  should  sell  it  to  a 
purchaser  without  notice  of  the  trust  and  dissipate  the  purchase 
money,  the  cestui  que  trust  may  maintain  a  suit  in  equity  against 
the  trustee  for  breach  of  trust,  and  recover  a  sum  of  money,  either 
the  value  of  the  trust  res,  or  the  amount  of  profits  which  should 
have  accrued  if  no  breach  had  been  committed.  His  right  is  a  per- 
sonal right  against  the  trustee;  it  is  an  equitable  obligation.  But 
while  a  trustee  still  holds  the  trust  res  the  right  of  the  cestui  que 
trust  is  of  a  different  nature.  On  the  question  how  far  it  is  differ- 
ent there  is  a  great  diversity  of  opinion.  On  the  one  side  there  are 
lined  up  Coke  and  his  great  train  of  disciples,  together  with 
Langdell  and  Ames,  Maitland  and  Holland,  and  the  leading  com- 
mentators on  the  law  of  uses  and  trusts,  Sanders,  Gilbert  and 
Lewin.  In  the  other  camp  are  to  be  found  Austin  and  Salmond 
and  Pomeroy,  whose  views  have  recently  been  ably  championed 
by  Professor  Huston.1  Occasionally  some  heat  is  engendered  in 
the  conflict  of  opinion.  Professor  Maitland  allows  himself  the 
luxury  of  an  almost  Austinian  vigor  of  expression  when  he  says  of 
Austin's  contention  that  in  equity  a  specifically  enforceable  con- 
tract to  sell  property  at  once  vests  jura  in  rem  or  ownership  in  the 
buyer:  "As  a  piece  of  speculative  jurisprudence  this  seems  to  me 
nonsense,  while  as  an  exposition  of  our  English  rules,  I  think  it 
not  merely  nonsensical  but  mischievous."2  It  is  the  purpose  of 
the  writer  briefly  to  outline  the  arguments  on  each  side  of  the 
question. 

The  creation  of  a  use  or  trust  has  always  been  regarded  as  a 
legal  transaction  quite  different  from  the  creation  of  a  contract. 

'Enforcement  of  Decrees  in  Equity,  ch.  6. 
lectures  on  Equity,  111. 
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In  the  first  place,  when  property  is  transferred  by  one  person  to 
another  to  the  use  of  or  in  trust  for  a  third  person,  there  is  not 
and  there  never  has  been  any  doubt  of  the  right  of  that  third 
person  to  enforce  the  use  or  trust,  whereas  there  is  a  dispute  as 
to  the  right  of  the  beneficiary  of  a  contract  to  enforce  the  contract ; 
and  the  creator  of  a  use  or  trust  in  favor  of  a  third  person  cannot 
enforce  the  use  or  trust,  whereas  a  party  to  a  contract  certainly 
has  a  right  to  enforce  it.3  The  transaction  is  regarded,  in  sub- 
stance, as  a  grant  or  conveyance  of  the  beneficial  interest  rather 
than  as  the  creation  of  an  obligation.  Secondly,  in  spite  of  the  fact 
that  in  the  creation  of  a  use  or  trust  there  are  often  found  all  the 
elements  which  are  found  in  the  creation  of  a  contract,  nevertheless 
an  action  at  law  for  breach  of  contract  will  not  lie  against  one  who 
holds  subject  to  a  use  or  trust.  It  has  been  suggested  that  the  rea- 
son for  this  is  that  equity  gave  relief  before  the  action  of  special  as- 
sumpsit arose,  and  that  when  that  action  did  arise,  it  was  not  ap- 
plied to  uses  or  trusts  because  the  law  judges  thought  it  unneces- 
sary to  give  a  remedy  in  a  field  adequately  preempted  by  equity.4 
But  the  courts  of  law  have  seldom  shown  such  self  abnegation  as 
to  refuse  to  give  relief  merely  because  relief,  even  more  adequate 
relief  than  the  courts  of  law  could  give,  was  given  across  the  Hall. 
Moreover,  the  action  of  covenant  long  antedated  the  enforcement 
of  uses  and  yet  no  case  has  been  found  in  which  the  feoffor  to 
uses  obtained  relief  in  this  form  of  action."'  Xo,  the  truth  seems 
to  be  that  the  creation  of  a  trust  has  been  regarded  rather  as  a 
grant  of  a  beneficial  interest  than  as  the  creation  of  an  obligation. 
No  one  ha-  stated  this  idea  more  succinctly  than  Professor  Ames 
when  he  says  '"The  bargain  and  sale  of  a  use,  as  well  as  the  agree- 
ment to  stand  seised,  were  not  executory  contracts,  but  convey- 
ances."8 Thirdly,  for  the  last  hundred  years  it  has  been  held  that 
a  trust  may  be  created  by  a  gratuitous  declaration  of  trust  without 
transfer  of  the  legal  title.7  Mere  again  the  reason,  it  is  submitted, 
is  that  the  courts  regard  the  transaction  as  a  transfer  of  a  bene- 
ficial interest  rather  than  as  the  creation  of  an  obligation.  I  \i 
course    these    three   propositions    do   not    conclusively    show    the 

Of  course  there  may  be  a  question  whethei  he  ran  obtain  specific  per- 
formance, and  whether  in  an  action  at  law  he  can  recover  more  than 
nominal  dam 

'Mankind.  Lectures  on  Equity,  115. 

•Ames,  Lectures  on  Legal  History,  236. 
•  ires  "ii   Legal  1  [istory,   148. 

lix  parte  Pye  <  1811  I  18  \ .--.  140 
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character  of  the  right  of  the  cestui  que  trust.  In  the  early  law  the 
distinction  between  a  grant  or  conveyance  and  the  incurring  of 
an  obligation  was  not  understood;  a  debt,  for  instance,  seems  to 
us  today  to  be  a  clear  example  of  a  mere  obligation,  and  yet  in  the 
early  law  the  creation  of  a  debt  was  regarded  as  in  the  nature  of  a 
grant.8  But  these  propositions  do  tend  to  show  that  the  courts 
have  viewed  the  right  of  the  cestui  que  trust  as  something 
different  from  a  mere  obligation,  something  at  least  resembling  an 
interest  in  property. 

In  dealing  with  what  Professor  Maitland  has  called  the  "in- 
ternal" character  of  equitable  interests,  that  is,  their  duration, 
transmission  and  alienation,  the  courts  of  equity  have  always 
treated  them  as  more  like  interests  in  property  than  obligations. 
The  principle  on  which  the  courts  of  equity  have  proceeded  is 
that  "equity  follows  the  law".9  This  maxim  means  not  that  equity 
treats  an  equitable  interest  in  property  as  the  law  treats  an  obliga- 
tion or  chose  in  action,  but  rather  that  equity  treats  an  equitable 
interest  in  property  as  the  law  treats  a  legal  interest  in  that  prop- 
erty. The  interest  of  the  cestui  que  use  was  held  to  be  assignable 
even  in  those  early  days  when  to  assign  a  chose  in  action  was  illegal 
on  the  ground  of  maintenance.10  As  early  as  the  middle  of  the 
fifteenth  century  it  was  held  that  if  the  cestui  que  use  dies  intestate, 
his  interest  in  the  trust  res  descends  in  the  same  way  in  which  the 
legal  interest  in  the  res  would  have  descended.11  But  this  principle 
that  equity  follows  the  law,  that  equity  applies  to  equitable  inter- 
ests in  property  the  rules  applied  by  the  law  to  legal  interests  in 
the  property,  has  not  always  been  fully  accepted  or  consistently 
applied.  Indeed  one  of  the  chief  purposes  for  which  uses  were 
invented  was  to  evade  rules  of  law ;  as  for  example  the  rule  which 
forbade  devises  of  land.  The  courts  of  equity  have  had  a  great 
reforming  influence  upon  the  law  of  property  largely  because  they 

8See  Ames,  Lectures  on  Legal  History,  88.  148. 

"Another  maxim  to  which  resort  is  sometimes  had,  particularly  in  cases 
of  specifically  enforceable  contracts  of  sale,  and  testamentary  directions  for 
conversion,  is  that  "equity  regards  that  as  done  which  ought  to  be  done." 
Langdell,  Summary  of  Equity  Pleading  (2nd  ed.)  211.  Of  course  in  real- 
ity equity  does  no  such  thing:  if  it  did  it  would  never  be  necessary  to 
order  anything  to  be  done.  The  idea  usually  intended  to  be  expressed  is 
that  equity  considers  that  one  who  has  a  right  to  certain  property  should 
be  regarded,  for  some  purposes  at  least,  as  having  an  equitable  interest  in 
the  property  analogous  to  the  legal  interest  of  a  legal  owner  of  the  prop- 
erty. 

"See  Doctor  &  Student,  Dialogue  II,  c.  22  (1523)  ;  Y.  B.  27  Hen.  VIII., 
fol.  8,  pi.  22  (1535). 

nY.  B.  5  Ed.  IV.,  fol.  7,  pi.  16  (1465).  (tenancy  in  borough  English). 
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have  not  in  all  matters  followed  the  law.  Equity,  looking  to 
the  substance  rather  than  to  the  form,  has  dispensed  with  many 
of  the  formalities  which  were  dear  to  the  heart  of  the  law ;  equity 
has  refused  to  follow  antiquated  feudal  conceptions  founded  upon 
reasons  which  had  begun  to  lose  their  meaning  when  equitable 
interests  first  arose ;  and  equity  has  refused  to  follow  conceptions 
based  upon  that  metaphysical  pseudo-logical  sort  of  reasoning  so 
common  in  medieval  law  as  well  as  in  medieval  theology  and 
science.  Although  equity  followed  the  law  so  far  as  to  create 
equitable  estates  in  land,  yet  the  old  rules  forbidding  an  overlap- 
ping or  an  hiatus  in  estates  were  ignored  by  equity  in  so  far  as  it 
allowed  springing  and  shifting  uses.  Again,  equity  did  not  regard 
a  cestui  que  use  or  cestui  que  trust  in  fee  simple  as  holding  of  an 
overlord.  It  followed,  therefore,  that  such  feudal  burdens  as  relief, 
fine  upon  alienation,  wardship  and  marriage  were  not  imposed 
upon  him.  And  this  is  the  reason  why  when  the  cestui  que  use  or 
cestui  que  trust  died  without  an  heir  the  feoffee  or  trustee  was 
allowed  to  keep  the  land ;  for  there  was  no  equitable  overlord  to 
take  the  equitable  interest  by  escheat.12  Many  legal  rules,  which 
might  well  have  been  applied  to  equitable  interests,  for  a  long  time 
were  not  so  applied.  The  legal  rules  as  to  curtesy  and  dower  for  in- 
stance were  not  applied  to  uses,  nor  were  the  creditors  of  the  cestui 
que  use  able  to  reach  his  interest.  But  when  the  modem  trust 
grew  up  from  the  ashes  of  the  old  use,  which  was  so  nearly  con- 
sumed by  the  Statute  of  Uses,  the  doctrine  that  equity  follows  the 
law  was  given  a  new  impetus.  It  was  seen  that  the  Chancellor 
ought  not  to  deal  capriciously  with  equitable  interests,  that  such 
interests  should  be  governed  by  definite  rules ;  and  it  came  to  be 
held  that  the  interest  of  the  cestui  que  trust  is  so  little  like  a  mere 

"Burgess  v.  Wheate  (1759)  1  W.  Bl.  123;  s.  c.  1  Eden,  177;  Taylor  v. 
Haygarth  (1844)  14  Sim.  &  See  Ames,  Lectures  on  Legal  History,  197. 
True,  there  is  a  doctrine  that  personal  property  withoul  an  owner  goes  to 
the  Crown  as  bona  vacantia,  and  equity  has  applied  tin's  doctrine  to  equi- 
table interests  in  personal  property;  and  conceivably  equity  might  have  ex- 
tended the  doctrine  to  equitable  interests  in  land;  but  at  common  law- 
there  was  no  such  general  doctrine  in  the  case  of  ownerless  land. 
shown  by  the  fact  that  when  a  tenant  pur  auter  vie  died  before  the  cestui 
que  vie  the  ownerless  inter*  t  did  nol  pass  to  the  Crown,  bul  any  one 
mighl  come  and  seize  it.     Bui  a   Fi  iment   for  the  existence  of  a 

doctrine  thai  vacanl  lands  go  to  the  Crown  is  advanced  in  Eiardman,  The 
Law  of  Escheat,  4  Law  Quarterly  Review.  318,  330-6.    The  rule  thai  the 
I  keep  the  land  when  the  cestui  <iu,-  trust  dies  without  heirs  has 
1  ><■<  ii  changed  b)  statute  in  England  (Inl  t,  1884);  and  in 

the  United  States  the  state  is  held  to  be  entitled  either  on  the  ground  of 
the  substitution  of  allodial  ownership  for  tenure,  or  on  the  ground  <>t  an 
ion  to  land  of  the  rule  as  to  bona  vacantia. 
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chose  in  action,  and  so  much  like  a  property  interest  that  husbands 
were  given  curtesy  and  rights  during  coverture  corresponding  to 
those  which  they  would  have  had  in  the  legal  estate  ;13  and  although 
wives  were  not  given  dower  in  equitable  estates  it  was  only  because 
of  the  doctrine  of  stare  decisis,  and  this  anomaly  was  finally  re- 
moved by  statute  in  England  and  generally  in  the  United  States. 
Creditors  of  the  cestui  que  trust  were  also  ultimately  given  rights  in 
the  equitable  interests  of  the  cestui  que  trust,  both  before  and  after 
his  death,  corresponding  to  those  which  they  had  in  his  legal  in- 
terests. 

This  view,  that  the  interest  of  the  cestui  que  trust  in  its  "in- 
ternal" aspect  is  more  like  an  interest  in  property  than  an  obliga- 
tion, has  found  a  modern  application  in  a  recent  decision  of  the 
Supreme  Court  of  the  United  States.  In  Brown  v.  Fletcher,1* 
the  facts  were  these:  a  trustee  and  cestui  que  trust  were  both 
citizens  of  the  State  of  New  York;  the  cestui  que  trust  assigned 
his  beneficial  interest  to  a  citizen  of  Pennsylvania,  who  brought 
suit  against  the  trustee  for  the  enforcement  of  the  trust  in  the 
federal  district  court  for  the  Southern  District  of  New  York. 
Now  the  federal  statute15  provides  that  no  district  court  shall 
have  cognizance  of  any  suit  to  recover  upon  any  chose  in  action 
in  favor  of  any  assignee,  unless  such  suit  might  have  been  prose- 
cuted in  such  court  if  no  assignment  had  been  made.  The  Supreme 
Court  was  unanimously  of  the  opinion  that  the  district  court  had 
jurisdiction.  The  assignment  of  the  interest  of  the  cestui  que  trust 
is  not  the  assignment  of  a  chose  in  acton. 

In  respect,  then,  of  the  acquisition  of  rights  of  third  parties 
in  it,  the  interest  of  the  cestui  que  trust  has  certainly  come  to  be 
regarded  as  a  property  interest  and  not  a  mere  obligation.  "We 
may  well  say",  Maitland  admits,  "that  a  cestui  que  trust  has  rights 
which  in  many  ways  are  treated  as  analogous  to  true  proprietary 
rights,  to  jura  in  rem".16  But  he  contends  that,  nevertheless,  they 
are  not  really  such. 

Has  the  cestui  que  trust  really  rights  in  rem?  A  right  in  rem 
is  usually  defined  to  be  a  right  available  against  the  world  at  large, 
corresponding  to  a  duty  imposed  upon  the  world  at  large ;  and  by 
the  world  at  large  is  meant  indeterminate  persons,  an  indefinite 

'With  one  great  exception,  namely,  that  of  the  married  women's  sepa- 
rate equitable  estate. 

"(1915)  235  U.  S.  589,  35  Sup.  Ct.  154. 
15Jud.  Code  (1911)  §  24,  36  Stat.  1091. 
"Lectures  on  Equity,  115. 
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number  of  persons,  not  necessarily  every  one  in  the  world ;  and 
it  is  to  be  distinguished  from  a  right  in  personam,  or  obligation, 
which  is  a  right  available  against  determinate  persons,  corre- 
sponding to  a  duty  imposed  upon  determinate  persons.17  Now  a 
legal  obligation  is  the  subject  of  ownership.  It  is  the  property  of 
the  obligee.  If  a  third  person  intentionally  and  without  excuse 
interferes  with  this  property,  he  commits  a  tort  and  lays  himself 
open  to  an  action  for  damages.  "The  general  duty  resting  upon  all 
mankind  not  to  destroy  the  property  of  another,  is  as  cogent  in 
favor  of  an  obligee  as  it  is  in  favor  of  the  owner  of  a  horse.  And 
the  violation  of  this  duty  is  as  pure  a  tort  in  the  one  case  as  in 
the  other."18  This  is  the  doctrine  of  Lumley  v.  Gye,10  and  Bowen 
v.  Hall.2"  An  obligee  has,  then,  a  right  in  personam  against  the 
obligor ;  and  he  has  in  addition  rights  in  rem,  for  he  may  insist  that 
all  the  world  refrain  from  interfering  intentionally  and  without 
excuse  with  his  right  against  the  obligor.  The  creation  of  a  right 
in  personam  necessarily  results  in  the  creation  of  rights  in  rem. 
And  of  course  an  equitable  obligation  as  clearly  as  a  legal  obliga- 
tion, is  the  subject  of  ownership.  It  is  the  property  of  the  obligee. 
If  a  third  person  intentionally  and  without  excuse  interferes  with 
this  property  he  lays  himself  open  to  a  suit  for  damages.  An 
equitable  obligation,  of  course,  is  protected  only  in  equity;  a  third 
person  who  interferes  with  it  is  guilty  of  an  equitable  rather  than  a 
legal  tort.  It  is  true,  therefore,  that  the  eestui  que  trust  has  not 
merely  rights  in  personam  against  his  trustee,  but  also  rights  in 
rem.  rights  which  may  be  asserted  against  the  world.  The  dis- 
putable question,  therefore,  is  not  as  to  the  existence  of  his  rights 
in  rem,  but  as  to  their  extent. 

Professor  Langdell  in  speaking  of  an  equitable  right  says  that 
such  a  right  is  not  ownership;  "that  is",  lie  adds,  "it  i->  not  owner- 
ship <>f  the  thing  which  is  the  subject  of  the  obligation.  For 
example,  when  land  is  held  by  one  person  for  the  benefit  of 
another,  tin-  latter  is  nol  properly  owner  of  the  land  even  in  equity. 
Of  course  the  equitable  obligation  it-elf  i-  as  much  the  subject 
of  ownership  a-  is  a  legal  obligation."21  And  he  further  says,  "It 
may  Ik-  -aid  that  equity  could  not  create  rights  in  rem  if  it  would, 

Salmond,  Jurisprudence   (5th  ed.)   >j  81. 
"Ames,  Lectures  on  Legal  History,  262, 
.  1853)  1  K.  &  l',  -'l'.. 

I  i  '>  Q.  B.  l».  333.    Tin   limit-  of  tin   doctrine  have  nol  yel  been 
worked  out. 

■  Brief  Survey  <'f  Equity  Jurisdiction  (2nd  ed.)  5.  note. 
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and  that  it  would  not  if  it  could",  and  adds  "Here  again,  when 
it  is  said  that  equity  cannot  create  rights  in  rem,  reference  is  had 
to  the  res,  which  is  the  subject  of  the  equitable  obligation.  Regard- 
ing the  equitable  obligation  itself  as  the  res,  there  can  be  no  doubt 
that  an  equitable  obligation,  like  a  legal  obligation,  always  creates 
a  right  in  rem  (/.  e.,  an  absolute  right),  as  between  the  obligee 
and  all  the  rest  of  the  world  except  the  obligor;  for  it  can  create 
a  right  in  personam  (i.  e.,  a  relative  right)  only  as  between  the 
obligee  and  the  obligor.  To  say,  therefore,  that  an  obligation  can 
create  a  relative  right  only,  is  to  say  that  it  can  create  no  right  what- 
ever, except  as  between  the  obligee  and  the  obligor.  Moreover,  if 
an  obligation  does  not  create  an  absolute  right,  it  is  impossible  to 
support  Lumley  v.  Gye  and  Bozuen  v.  Hall,  though  the  converse 
does  not  necessarily  follow."22  And  in  another  place  he  says : 
"It  is  only  by  a  figure  of  speech  that  a  person  who  has  not  the  legal 
title  to  property  can  be  said  to  be  the  equitable  owner  of  it.  What 
is  called  equitable  ownership  or  equitable  title  or  an  equitable  estate 
is  in  truth  only  a  personal  claim  against  the  real  owner."23 

Now  it  is  just  here  that  the  difference  of  opinion  arises.  It  is 
submitted  that  the  cestui  que  trust  is  not  merely  the  owner  of  the 
equitable  obligation  of  the  trustee,  but  he  is  also  the  equitable 
owner  of  the  property  held  by  the  trustee.  It  is  submitted  that 
he  has  more  than  those  rights  in  rem  which  are  possessed  by  every 
obligee  of  a  legal  or  equitable  obligation ;  that  he  has  also  proprie- 
tary rights  in  the  trust  property.  It  is  submitted  that  the  legal 
analogue  is  not  a  legal  obligation  but  legal  ownership  of  property ; 
and  that  to  speak  of  equitable  ownership  is  just  as  accurate  a  use 
of  terms  as  to  speak  of  legal  ownership. 

Four  reasons  have  been  urged  as  conclusively  showing  that  the 
right  of  the  cestui  que  trust  is  only  an  obligation  and  not  a  property 
right :  first,  that  the  trustee  is  owner  and  that  there  cannot  be  con- 
flicting rights  of  ownership  in  the  same  property ;  second,  that 
equity  acts  upon  the  person ;  third,  that  the  duties  of  the  trustee 
are  positive  as  well  as  negative ;  and  fourth,  that  a  purchaser  for 
value  and  without  notice  takes  free  and  clear  of  the  trust. 

I.  Professor  Ames  has  said  that  it  is  clearly  inaccurate  to  say 
that  the  cestui  que  trust  is  the  equitable  owner  of  the  trust  prop- 

22Brief  Survey  of  Equity  Jurisdiction  (2nd  ed.)  6,  note. 

"Summary  of  Equity  Pleading  (2nd  ed.)  210-11.  For  the  same  view  see 
Ames,  Lectures  on  Legal  History,  289.  "The  use  of  the  words  'equitable 
ownership'  and  'equitable  estate'  is  so  inveterate  among  lawyers  that  we  do 
not  always  remember  that  these  are  figurative  rather  than  exact  legal 
terms." 
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erty,  because  the  trustee  is  the  owner"and.  of  course,  two  persons 
with  adverse  interests  cannot  be  owners  of  the  same  thing."24  Pro- 
fessor Maitland  suggests  that  the  cestui  que  trust  cannot  be  regarded 
in  equity  as  the  owner  of  the  trust  property,  because  the  law  re- 
gards the  trustee  as  the  owner  and  it  would  be  inconceivable  chaos, 
"civil  war  and  utter  anarchy",  if  law  and  equity  should  conflict.25 
Xow  it  is  probably  true  that  law  and  equity  sometimes  do  conflict.26 
But  do  they  really  conflict  in  this  particular  case?  Is  it  not  really 
the  fact  that  both  law  and  equity  regard  the  trustee  as  the  legal 
owner,  and  that  both  law  and  equity  regard  the  cestui  que  trust  as 
the  equitable  or  beneficial  owner?27  Of  course  the  question  who 
is  equitable  or  beneficial  owner  is  not  generally  one  with  which 
a  court  of  law  is  concerned.  But  even  in  Bacon's  day  a  court  of 
law  did  sometimes  concern  itself  with  that  question,  and  when  it 
did  it  recognized  that  it  was  the  cestui  que  trust  who  is  the  bene- 
ficial owner.28  To  be  sure,  at  first  equity  did  not  like  to  call  the 
cestui  que  trust  an  owner  of  any  kind,  for  equity  was  assisting  in 
the  evasion  of  rules  of  law  which  imposed  burdens  or  restrictions 
upon  ownership.  "Once  say  cestui  que  trust  is  really  owner",  says 
Maitland,29  "it  follows  that  he  cannot  make  a  will,  and  on  his 
death  reliefs,  wardships  and  so  forth  must  follow."  But  when  at 
length  it  was  definitely  determined  how  far  equity  should  go  in 
following  the  law,  what  legal  principles  are  properly  applicable  to 
equitable  interests  and  what  are  not,  when  the  law  of  trusts  became 
that  "noble,  rational  and  uniform  system"  of  which  Lord  Mans- 
field speaks,30  there  ceased  to  be  any  practical  objection  to  calling 
the  cestui  que  trust  equitable  owner,  and  courts  of  equity  came 
more  and  more  to  speak  of  the  cestui  que  trust  as  having 
equitable  ownership.  And  today,  it  is  submitted,  this  is  a  perfectly 
proper  use  of  terms,  and  one  which  accurately  expresses  the  nature 
of  his  rights. 

"Lectures  on  Legal  History,  262. 
"Lectures  on  Equity,  17. 

"See  an  interesting  discussion  of  this  matter  by  Professor  Hohfeld,  The 
Relations  between  Equity  and  Law.  11  Michigan  Law  Rev.  537. 

"Indeed,  there  may  be  a  legal  beneficial   interest   separate   from   legal 

title.     In  the  case  of  a  conditional  sale  the  buyer  is  the  beneficial  owner 

of  the  property  although  the  legal  title  is  in  the  seller,  and  yet  the  buyer's 

rights  arc  legal  and  not  equitable.    Williston,  Sales.  §  330:     "In   fact  the 

cquire    no1  simply  a  contract  right  but  a  property  right" 

:i,  Reading  on  Statute  of  Uses,  *7. 

'"Lectures  on  Equity,  32. 

"Burgess  v.  Wheate  (1759)   1  W.  BL  123,  160. 
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II.  "Equity  acts  upon  the  person."  By  a  judgment  at  law  the 
plaintiff  is  usually  declared  to  have  a  certain  right ;  by  a  decree  in 
equity  the  defendant  is  usually  ordered  to  act,  or  to  refrain  from 
acting,  in  a  certain  way.  A  judgment  at  law  is  usually  enforced 
without  the  cooperation  of  the  defendant ;  if  by  the  terms  of  the 
judgment  the  plaintiff  is  declared  entitled  to  specific  property  the 
sheriff  puts  him  in  possession  of  that  property ;  if  by  the  terms  of 
the  judgment  the  plaintiff  is  entitled  to  recover  a  certain  sum  of 
money  the  sheriff  seizes  the  defendant's  property  and  sells  it 
and  out  of  the  proceeds  pays  the  plaintiff  the  amount  to  which 
he  is  entitled.  On  the  other  hand,  a  decree  in  equity  is  usually 
enforced  by  imprisoning  the  defendant  and  thereby  making  things 
so  disagreeable  for  him  that  he  will  generally  choose  ultimately 
to  obey  rather  than  continue  to  suffer  the  disagreeable  conse- 
quences of  his  disobedience.  But  the  defendant  may  sometimes 
be  imprisoned  on  his  failure  to  satisfy  a  judgment  at  law;  and  on 
the  other  hand  by  writs  of  sequestration  and  by  writs  of  assistance 
the  Chancellor  may  enforce  his  decree  by  dealing  with  the  posses- 
sion of  or  even  to  a  certain  extent  with  the  title  to  personal  prop- 
erty of  the  defendant ;  and  by  statute,  of  course,  his  power  to  deal 
with  property  is  greatly  extended,  and  includes  real  as  well  as  per- 
sonal property.31  Equity  is  not  confined  to  action  on  the  person. 
But  even  if  it  were,  it  would  not  follow  that  equitable  rights  are 
only  personal  rights.  Professor  Cook  has  shown,  in  a  clear  and 
convincing  way,  that  the  nature  of  the  right  is  not  determined  by 
the  nature  of  the  action  by  which  the  right  is  vindicated ;  nor  by 
the  nature  of  the  judgment  or  decree  rendered  in  the  action ;  nor 
by  the  method  of  enforcing  the  judgment  or  decree.32 

III.  It  has  been  urged  that  "the  duties  which  correlate  with 
rights  in  rem  are  always  negative",  and  that  "the  obligations  which 
correlate  with  the  cestui  que  trust's  rights  are  certainly  not  merely 
negative"  although  "some  no  doubt  are  negative,  but  some  and 
most  are  positive",  and  that,  therefore,  the  rights  of  the  cestui 
que  trust  are  not  rights  in  rem.33  But  even  if  the  premises  are 
correct  the  conclusion  does  not  follow.  So  far  as  the  cestui  que 
trust  has  rights  against  his  trustee  to  which  positive  duties  cor- 
relate, the  rights  are,  indeed,  in  personam;  but  inasmuch  as  he  also 
has  rights  to  which  negative  duties  correlate,  he  may  certainly 

31See  Huston,  Enforcement  of  Decrees  in  Equity,  ch.  5. 
^The  Powers  of  Courts  of  Equity.  15  Columbia  Law  Rev.  37,  106,  228. 
'"Hart,  The  Place  of  Trust  in  Jurisprudence.  28  Law  Quarterly  Review, 
290, 296. 
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have  rights  in  rem.  The  trustee  may  owe  a  positive  duty  to  invest 
the  trust  property ;  that  duty  does  not  rest  upon  the  rest  of  the 
world.  He  may  owe  a  negative  duty  to  refrain  from  competing 
with  the  cestui  que  trust  with  respect  to  the  trust  res;  that  duty. 
since  it  is  imposed  on  the  trustee  because  he  is  a  fiduciary,  does 
not  rest  on  the  rest  of  the  world.  But  the  negative  duty  to  refrain 
from  using  the  trust  property  for  any  purpose  inconsistent  with 
the  purposes  of  the  trust  is  a  duty  which  does  rest  upon  the 
"world  at  large". 

IV.  It  is  of  course  a  fundamental  doctrine  of  the  law  of  trusts 
that  one  who  without  notice  of  the  claims  of  the  cestui  que  trust 
obtains  from  the  trustee  a  transfer  of  the  trust  res,  takes  the  trust 
res  free  and  clear  of  the  trust.  Now,  it  has  been  insisted  that  the 
fact  that  a  bona  fide  purchaser  takes  free  and  clear  of  the  trust 
conclusively  proves  that  the  right  of  the  cestui  que  trust  is  a  purely 
personal  right  against  the  trustee.  Thus  Professor  Langdell  says, 
"The  moment  it  [the  trust  res]  reaches  a  purchaser  for  value  and 
without  notice,  equity  stops  short;  for  otherwise  it  would  convert 
the  personal  obligation  into  a  real  obligation,  or  into  ownership" ; 
and  again,  conversely,  "If  equitable  rights  were  rights  in  rem, 
they  would  follow  the  res  into  the  hands  of  a  purchaser  for  value 
and  without  notice".34  And  Professor  Ames  is  no  less  firm  on  this 
point:  "A  trust,  as  every  one  knows,  has  been  enforceable  for 
centuries  against  any  holder  of  the  title  except  a  purchaser  for 
value  without  notice.  But  this  exception  shows  that  the  cestui 
que  trust,  unlike  the  bailor,  has  not  acquired  a  right  in  rem."** 
Xow  Professor  Huston,  it  is  submitted,  has  clearly  shown  the  un- 
soundness of  this  argument.  He  mentions  nine  or  ten  classes  of 
cases  in  which  either  at  common  law  or  by  statute  a  legal  title  is 
cut  off  by  a  transfer  to  a  bona  fide  purchaser  without  the  owner's 
consent. '"}  But  the  possibility  of  losing  his  interest  in  the  property 
does  not  reduce  his  ownership,  while  it  continues,  to  a  mere  obli- 
gation. If  a  statute  should  provide  that  legal  ownership  should  be 
cut  off  by  a  sale  of  property  to  a  bona  fide  purchaser  by  anyone  in 
possession,  one  would  hardly  contend  thai  before  such  a  sale  takes 

"Brief  Survey  of  Equity  Jurisdiction  (2nd  ed.)  6. 

'Lectures  on  Legal  History,  76.  So  also  ll.ni.  The  Place  of  Trust  in 
Jurisprudence,  28  Law  Quarterly  Review,  290,  297:  "His  right  ought  to 
be  regarded  as  jus  in  personam,  since,  although  it  can  be  enforced  against 
a  great  many  people,  it  cannot  be  enforced  against  everybody." 

'Enforcement  of  Decrees  in  Equity,  124-5. 
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place  the  fundamental  nature  of  legal  ownership  is  changed  and 
that  it  becomes  a  mere  personal  right. 

But  although  it  is  conceived  that  Professor  Langdell  and  Pro- 
fessor Ames  were  not  justified  in  insisting  that  the  fact  that  a 
purchaser  for  value  and  without  notice  takes  free  and  clear  of  the 
trust  demonstrates  the  proposition  that  the  rights  of  the  cestui  que 
trust  are  merely  rights  in  personam,  yet  the  cases  do  support  their 
contention  that,  as  a  matter  of  legal  history,  equity  refused  to 
give  relief  because  it  was  felt  that  in  point  of  justice  the  claims 
of  the  two  contestants,  the  cestui  que  trust  and  the  purchaser,  are 
equal,  and  that,  therefore,  there  is  no  reason  for  a  court  of  equity 
to  interfere  to  change  the  status  quo.  But  Professor  Ames  seems 
to  go  too  far  when  he  says  that  a  decree  against  an  innocent  pur- 
chaser who  has  acquired  the  legal  title  to  a  res  would  be  "obviously 
unjust."37  It  does  not  seem  affirmatively  unjust  to  allow  a  re- 
covery. The  rule  of  law  which  allows  an  action  of  trover  against 
a  bona  fide  purchaser  from  a  converter  of  a  chattel  is  not  unjust ; 
and  yet  from  the  point  of  view  of  morals  such  a  purchaser  is  as 
pure  as  a  purchaser  from  a  trustee.  It  would  seem  rather  than 
equity  being  a  court  of  conscience  refused  to  give  a  remedy  unless 
there  was  an  affirmative  reason  in  point  of  justice  for  giving  the 
remedy  and  that  such  reason  is  lacking  in  a  case  where  both  parties 
are  equally  innocent.  The  attitude  of  the  Chancellor  is  purely 
negative ;  he  simply  leaves  the  parties  where  they  are ;  he  simply 
refuses  to  deprive  Peter  to  pay  Paul.38  The  doctrine  of  the  bona 
fide  purchase  of  trust  property  cannot  be  explained  or  understood 
apart  from  its  history.  And  the  great  contribution  to  the  subject 
made  by  both  Professor  Langdell  and  Professor  Ames  lies  in  their 
insistence  on  the  fact  that  while  the  law  has  regarded  chiefly  the 
right  of  the  plaintiff,  equity  has  laid  stress  upon  the  duty  of  the 
defendant;39  that  just  as  the  character  of  the  substantive  com- 
mon law  has  been  molded  by  the  common  law  forms  of  action,  so 
the  distinctive  character  of  equity  jurisprudence  has  been  chiefly 
due  to  the  nature  of  equitable  remedies.  The  reason  for  the 
refusal  to  give  relief  against  a  bona  fide  purchaser  was  as  a  matter 
of  history  based  on  considerations  of  conscience  rather  than  on 

37Lectures  on  Legal  History,  76. 
^Ames,  Lectures  on  Legal  History,  385. 
Ames,  Lectures  on  Legal  History,  444. 
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economic  policy.40  But  doubtless  in  the  back  of  the  minds  of  the 
equity  judges  considerations  of  economic  expediency  have  had 
force.  If  the  doctrines  based  on  conscience  had  not  been  com- 
mercially expedient,  they  could  not  well  have  survived.  And  the 
doctrine  of  bona  fide  purchase  lives  today  because  experience 
has  in  truth  proved  it  to  be  commercially  expedient.  And 
although  the  doctrine  was  worked  out  quite  independently  of  legal 
analogies,  yet  there  are  similar  doctrines  in  the  law,  with  different 
origins  and  different  developments,  whereby  one  person  is  given 
power  to  cut  off  another's  rights  without  that  other's  consent. 
For  this  reason  and  to  this  extent  it  seems  that  Professor  Huston 
is  right  when  he  suggests  that  the  equitable  doctrine  of  bona  fide 
purchase  is  but  one  example  of  a  larger  doctrine  which  "runs 
through  the  whole  fabric  of  modern  law : — an  effort  to  ensure 
security  in  commercial  transactions  and  acquisitions  by  imposing 
certain  responsibilities  on  owners  of  property  with  respect  to  that 
property  as  a  price  of  legal  protection  to  their  interests  in  it."41 

It  would  seem,  therefore,  that  none  of  the  four  reasons  which 
have  been  offered  as  proving  that  the  right  of  the  cestui  que  trust 
is  only  an  obligation  is  sufficient  to  demonstrate  that  proposition. 
Let  us  now  consder  the  questions  as  to  who  are  bound  by  the  trust, 
and  as  to  the  reasons  for  so  binding  them.  It  will  be  convenient  to 
consider  first,  the  transferee  with  notice  of  the  trust ;  second,  the 
transferee  who  pays  no  value ;  third,  the  overlord  taking  by 
escheat ;  and  fourth,  the  disseisor  or  converter. 

I.  When  uses  were  first  enforced  by  the  Chancellor,  they  were 
enforced  only  against  the  original  feoffee  and  against  transferees 
who  expressly  agreed  to  hold  subject  to  the  use.  At  that  time  the 
cestui  que  use  certainly  had  no  rights  in  the  nature  of  ownership; 
he  had  only  rights  in  personam.*2  But  subsequently  the  Chancellor 
gave  a  remedy  against  .a  person  who  takes  from  the  trustee  with 
notice  of  the  trust.  Why  this  extension?  It  has  been  suggested 
that  it  ran  be  explained  mi  tin-  theory  of  unjust  enrichment.4''    But 

"Conceivably  the  common-law  judges  might  have  refused  to  allow  the 
bailor  t"  recover  in  detinue  against  a  bona  fide  purchaser,  a-  they  did  re- 
fuse it  against  a  purchaser  in  market  overt.     But  this  would  have  involved 
a   weighing   ><\   ethical   considerations   altogether    foreign    to   the   medi 
method  of  thought."       \m. -,  Lectures  on  Legal  Eiistoi 

"Enforcement  of  Decrees  in  Equity,  127-128.    See  also  Professor  Pound, 

in   26   Harvard    I. aw    Rev.  462. 

doctrine-    of    l.umlcy    V.    Gye    (1853)    2    I'..    e\    I'..    216,    ltad    not    yet 

"Ames,  Lectures  on  Legal  History,  382. 
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surely  it  is  arguing  in  a  circle  to  say  that  he  takes  subject  to  an 
equitable  interest  because  he  pays  less  than  he  would  pay  if  he 
took  free  and  clear  of  that  interest;  for  if  he  does  take  free  and 
clear  of  the  equitable  interest  he  is  willing  to  pay  as  much  as  if 
the  property  had  never  been  subject  to  any  equity.44  The  fact 
seems  to  be  that  the  remedy  was  originally  given  because  the 
transferee  was  regarded  as  acting  unconscionably,  as  colluding 
with  the  trustee  in  a  breach  of  trust;  and  equity  imposed  upon 
him  an  obligation  to  make  specific  reparation  for  the  breach  of 
trust,  just  as  it  would  compel  the  trustee  himself  to  make  specific 
reparation  if  it  should  come  to  be  within  his  power  to  do  so  by 
reacquiring  the  trust  property. 

But  this  explanation  of  the  reason  for  subjecting  a  purchaser 
to  equities  of  which  he  has  notice  does  not  take  care  of  some  kinds 
of  equities  to  which  a  purchaser  is  now  subjected.  In  the  case  of 
a  purchaser  with  notice  of  a  restrictive  covenant,  for  example,  it 
seems  impossible  to  base  a  suit  upon  any  such  idea.  The  cove- 
nantor does  no  wrong  in  selling  the  property  to  one  who  has  notice 
of  the  covenant,  and  the  purchaser  does  no  wrong  in  buying  the 
property.  If  the  purchaser  subsequently  violates  the  covenant,  he 
and  he  alone  is  liable.45  Why  is  he  liable?  There  seems  to  be  no 
adequate  reason  except  that  equity  regards  the  covenant  as  giving 
the  owner  of  the  property  to  be  benefited  an  equitable  interest  in 
the  burdened  property  analogous  to  a  legal  easement.40  It  is  only 
by  following  this  analogy  that  a  case  like  London  County  Council 
v.  Allen,"  can  be  justified.  That  case  held  that  a  restrictive  cove- 
nant will  not  bind  an  assignee  with  notice  unless  the  covenant  was 
made  for  the  benefit  of  some  "dominant"  land.48  The  only  ade- 
quate explanation  of  the  situation  is  that  there  is  a  property  inter- 

"Of  course  the  trustee  might  be  willing  to  take  somewhat  less  than  he 
could  get  in  an  open  market  because  he  will  naturally  desire  to  be  secre- 
tive in  making  the  sale. 

"See  Sexauer  v.  Wilson  (1907)  136  Iowa  357,  113  N.  W.  941. 

wBut  see  Ames,  Lectures  on  Legal  History,  384  et  seq. 

"[1914]  3  K.  B.  642. 

^The  same  thing  may  be  said  of  the  cases  of  affirmative  covenants. 
Haywood  v.  Building  Society  (1881)  8  Q.  B.  D.  403.  But  see  the  explana- 
tion in  Ames,  Lectures  on  Legal  History,  383.  Compare  also  the  holding 
in  London  &  S.  W.  Ry.  v.  Gomm  (1882)  20  Ch.  D.  562.  to  the  effect  that  a 
restrictive  covenant  creates  an  interest  in  property  within  the  meaning  of 
the  Rule  against  Perpetuities ;  and  cases  like  Flynn  v.  New  York  etc.  Ry. 
(1916)  218  N.  Y.  140,  112  N.  E.  913,  allowing  compensation  to  the  dorm 
nant  owner  when  the  servient  land  is  taken  on  eminent  domain.  Contra, 
Doan  v.  Cleveland  Short  Line  Ry.  (1915)  92  Ohio  St.  461,  112  N.  E.  505. 
See  21  Harvard  Law  Rev.  139. 
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est  created;  but  that  since  it  is  an  equitable  property  interest  it 
may,  like  all  equitable  interests,  be  cut  oft"  by  a  sale  to  a  purchaser 
for  value  without  notice. 

It  has  been  held  that  if  the  trustee  sells  property  to  one  who 
has  notice  of  the  trust  and  then  repents  of  his  breach  of  trust,  he 
may,  without  joining  the  cestui  que  trust,  bring  a  suit  in  equity 
against  the  transferee  to  set  aside  the  transfer  and  recover  the 
trust  property.49  And  of  course  if  he  has  a  right  to  bring  such  a 
suit,  the  cestui  que  trust  may  compel  him  to  do  so.  But  if  the 
trustee  is  barred  by  the  Statute  of  Limitations  or  by  laches  from 
bringing  such  a  suit,  then  the  cestui  que  trust  cannot  reach  the  trust 
property  through  him.  Now,  suppose  the  cestui  que  trust  has  been 
under  a  disability.  Has  he  lost  all  his  interest  in  the  trust  property 
because  of  the  failure  of  his  trustee  to  sue?  And  is  he  relegated 
to  a  mere  claim  against  the  trustee  for  breach  of  trust?  It  would 
be  extremely  unfair  thus  to  deprive  him  of  the  trust  prop- 
erty by  a  collusive  arrangement  between  the  trustee  and  the  trans- 
feree. Whatever  view  is  taken  as  to  the  nature  of  the  interest 
of  the  cestui  que  trust,  there  is  no  reason  to  deprive  him  of  it."' ' 
If  he  is  regarded  as  equitable  owner  of  the  property,  he  certainly 
should  not  be  barred  until  the  Statute  of  Limitations  has  run 
against  him,  or  until  he  is  barred  by  his  own  laches.  On  the  other 
hand,  even  if  his  right  is  a  merely  personal  right,  a  duty  is  imposed 
upon  the  transferee  to  make  specific  reparation  for  the  wrong  that 
he  has  done  by  colluding  in  the  breach  of  trust.  But  what  form 
should  this  reparation  take?  The  transferee  should  hold  in  con- 
structive trust.  For  whom?  The  constructive  trust  should  be 
raised  in  favor  of  the  cestui  que  trust,  since  it  is  he  and  he  alone 
who  was  wronged  by  the  breach  of  trust ;  it  is  the  duty  of  the 
transferee  to  surrender  the  trust  property  to  him,  or  to  a  new 
trustee  appointed  to  hold  for  him,  rather  than  to  the  fraudulent 
trustee;  and  the  cestui  que  trust  has  a  direct  right  of  his  own 
against  the  purchaser  and  may  sue  him  in  equity  (joining  the 
trustee  as  a  party  simply  because  his  presence  is  necessary  to 
a  complete  determination  of  the  controversy)  and  recover 
the  trust  property;  and  it"  the  repentant  fraudulent  trustee 
is  given  a  right  to  sue  alone  and  recover  the  trust  property, 
that    i-   merely   a   convenienl    alternative   remedy.     Therefore, 

"Wetmore  v.  Porter  I  1883)  92  \    Y.  76. 

•t  v.  Undis  Machine  Co.  (1911)  236  Mo.  54m.  139  S.  W    356, 
approved  11  Columbia  Law    I  ontra,  Willson  v.  Trusl  i 

102  Ky.  522,  44  S.  W.  121,  criticised  in  1-'  Harvard  Law  Rev.  132. 
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whichever  view  is  taken  as  to  the  nature  of  the  rights  of  the 
cestui  que  trust,  he  should  not  be  barred  merely  because  the 
fraudulent  trustee  is  barred. 

II.  Equity  after  some  hesitation  came  to  give  a  remedy  against 
a  transferee  of  land  subject  to  a  use  who  had  no  notice  of  the 
use,  but  who  gave  no  value.  The  reason  given  in  the  early  cases 
for  compelling  the  donee  to  surrender  the  land  was  that  a  donee 
is  presumed  to  have  notice  of  the  use.  Now,  of  course,  that  is  a 
pure  fiction.51  Even  Professor  Langdell  employs  this  fictional 
mode  of  explaining  the  rule  that  an  innocent  donee  takes  subject 
to  a  trust:  "If  he  [the  transferee]  paid  nothing  for  the  prop- 
erty {e.  g.,  if  he  received  it  as  a  gift,  or  in  payment  of  a  debt,  or 
upon  credit),  the  law  will  imply  notice  against  him,  and  thus  estab- 
lish privity".52  Professor  Ames  repudiates  this  idea  and  offers  a 
less  artificial  and  more  reasonable  explanation.  He  bases  the 
right  of  the  cestui  que  trust  against  the  donee  on  unjust  enrich- 
ment. He  says  that  although  the  acquisition  was  honest,  retention 
after  notice  of  the  trust  is  dishonest.53  This  reason  justifies  the 
court  in  subjecting  to  the  trust  those  who  take  the  trust  property 
or  an  interest  in  the  trust  property  by  operation  of  law,  as  heirs, 
personal  representatives,  special  occupants,  wives,  husbands,  and 
creditors  claiming  under  an  attachment  or  execution  or  under  the 
lien  of  a  judgment,  all  of  whom  were  finally  subjected  to  the  trust. 
But  does  not  this  reason  necessarily  involve  a  recognition  that  the 
cestui  que  trust  has  an  interest  in  the  property?  Otherwise,  how 
can  it  be  said  that  the  donee  is  enriched  at  the  expense  of  the 
cestui  que  trust?  The  courts,  speaking  of  conscience,  of  pre- 
sumed notice,  of  unjust  enrichment,  may  not  always  have  recog- 
nized the  implications  of  their  decisions,  but  it  seems  that  none 
the  less  the  subjection  to  the  trust  of  persons  who  have  taken 
without  notice,  but  who  have  paid  no  value,  involves  a  recognition 
of  a  proprietary  right  in  the  cestui  que  trust. 

°'The  application  of  this  fiction  would  have  led  to  a  different  result  from 
that  reached  by  the  court  in  the  case  of  Giddings  v.  Eastman  (N.  Y.  1836) 
5  Paige  561.  In  that  case  an  innocent  donee  of  a  fractional  interest  in 
property  subject  to  a  trust  subsequently  purchased  in  good  faith  and  for 
value  another  fractional  interest.  It  was  held  that  he  took  the  first  interest 
subject  to  the  trust,  but  the  interest  subsequently  acquired  he  took  free  and 
clear. 

"Summary  of  Equity  Pleading  (2nd  ed.)  211.  Of  course  this  reasoning 
is  not  applicable  to  those  who  take  by  operation  of  law  against  whom, 
therefore,  equity  at  first  declined  to  give  relief. 

"Lectures  on  Legal  History,  255. 
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III.  If  a  trustee  of  an  estate  in  fee  simple  dies  without  heirs, 
it  has  been  held  that  the  overlord  who  takes  by  way  of  escheat 
takes  free  and  clear  of  the  trust.  The  situation  was  treated 
as  analogous  to  that  in  which  a  trustee  holds  an  estate  for 
his  life ;  the  trust  ends  when  the  res  ends,  for  surely  the 
remainderman  is  not  subject  to  the  trust.  It  was  also  treated 
as  analogous  to  the  case  in  which  a  trustee  has  only  a  tor- 
tious title  and  is  ousted  by  the  true  owner,  who  surely  is 
not  subject  to  the  trust.  But  are  the  analogies  sound?  After 
all,  is  the  situation  like  that  of  a  life  estate  or  a  tortious 
estate  held  in  trust?  A  fee  simple  happens  to  be  the  largest  estate 
known  to  the  law  and  so  far  as  the  cestui  que  trust  is  concerned 
its  coming  to  an  end  by  way  of  escheat  is  a  mere  accident ;  the 
trustee,  by  a  devise,  might  have  prevented  the  overlord  from  taking 
by  escheat ;  but  a  trustee  of  a  life  estate  cannot  cut  out  the  re- 
mainderman, nor  can  a  trustee  of  a  tortious  estate  cut  out  the 
true  owner.  If  unjust  enrichment  is  the  basis  of  the  right  of  the 
cestui  que  trust,  it  is  clear  that  the  overlord  ought  not  to  profit 
by  an  accident  at  the  expense  of  the  cestui  que  trust,  and  if  the 
cestui  que  trust  is  regarded  as  equitable  owner  of  the  property, 
there  is  no  more  reason  for  cutting  off  his  ownership  than  there  is 
for  cutting  off  legal  interests  created  by  a  tenant  in  fee  simple,  such 
as  leases,  rent  charges,  easements  and  the  like,  subject  to  which  the 
overlord  takes  when  he  comes  in  by  escheat.54  There  is  no  necessity 
of  "privity" ;  it  is  not  fatal  to  the  cestui  que  trust  that  the  over- 
lord takes  in  the  post;  whatever  reasons  justify  the  imposition  of  a 
trust  upon  a  transferee  who  gives  no  value  are  applicable  to  a  case 
of  escheat.55 

IV.  Again  the  case  of  disseisin  and  conversion  has  offered 
difficulties.  What  are  the  rights  of  the  cestui  que  trust  of  land 
against  one  who  has  disseised  the  trustee,  or  of  the  cestui  que 
trust  of  personalty  against  one  who  has  converted  the  trust  prop- 
erty? Undoubtedly  here  a  legal  wrong  is  done  to  the  trustee  and 
he  may  maintain  an  action  at  law;  and  in  this  action  the  cestui 
que  trust  of  course  need  not  and  cannot  join  as  a  party  plaintiff, 
for  no  legal  wrong  has  been  done  to  him.    Undoubtedly  the  cestui 

que  trust  can  compel  the  trustee  to  bring  an  action  at  law  against 
the  disseisor  or  converter.     But  has  the  cestui  que  trust  in  addition 

"Hardman,  The  Law  oi  Escheat,  -4  I. aw  Quarterly  Review,  318,  329. 

6'The  cestui  que  trust  i^  now  protected  in   England  by  statute     Where 

allodial  Ownership  is   substituted    f'»r  tenure  tin-  cestui  que  trust   i 

protected. 
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any  direct  right  against  the  wrongdoer?  Is  he  barred  of  all 
remedies  for  the  recovery  of  the  property  when  the  trustee  is 
barred,  even  if  he,  the  cestui  que  trust,  has  been  under  a  disability? 
Three  reasons  may  be  offered  for  denying  him  a  direct  right. 
First,  it  has  been  contended  that  no  trust  should  be  imposed  upon 
the  disseisor  or  converter  because  the  trust  attaches  only  to  the  old 
title,  and  the  disseisin  or  conversion  gives  a  new  title  to  the  dis- 
seisor or  converter;  there  is  no  "privity"  between  the  trustee  and 
the  disseisor  or  converter.  Second,  it  has  been  suggested  that 
there  is  a  policy  which  demands  that  the  title  to  property  should 
be  tried  only  in  an  action  at  law.  Third,  it  has  been  suggested 
that  the  cestui  que  trust  is  represented  by  the  trustee  and  that  there 
is,  therefore,  no  need  to  give  him  a  direct  right  of  his  own  against 
the  wrongdoer.56 

In  order  to  test  the  sufficiency  of  these  reasons,  let  us  consider 
the  case  of  a  restrictive  covenant.  Here  only  the  first  of  the  three 
reasons  has  any  applicability.  The  title  to  property  is  not  involved. 
The  owner  of  the  "servient"  estate  in  no  sense  represents  the 
person  entitled  to  the  benefit  of  the  covenant;  the  latter  cannot 
compel  him  to  oust  the  disseisor,  as  the  cestui  que  trust  can  compel 
his  trustee  to  do.  Hence  it  is  clear  that  if  the  person  entitled  to  the 
benefit  of  the  covenant  is  to  have  any  right  at  all  after  the  dis- 
seisin, it  must  be  a  direct  right  against  the  disseisor.  The  question 
is,  therefore,  whether  the  lack  of  "privity"  is  fatal;  whether  the 
acquisition  of  a  new  title  by  the  disseisor  cuts  off  the  equity  of 
the  person  entitled  to  the  benefit  of  the  restrictive  covenant.  It 
has  been  held  that  it  does  not ;  that  the  equity  persists  and  that  it 
is  available  although  by  the  expiration  of  the  period  of  the  Statute 
of  Limitations,  the  disseisor  has  acquired  an  indefeasible  title.57 
Professor  Ames  was  willing  to  support  the  case  on  the  ground  of 
unjust  enrichment.58  The  easiest  explanation  however  is  that  the 
right  created  by  the  restrictive  covenant  is  analogous  to  a  legal 
easement.    It  is  an  equitable  property  right.    It  continues  until  it  is 

This  third  reason,  but  not  the  first  or  second,  might  be  given  for  re- 
fusing to  allow  the  cestui  que  trust  a  direct  right  against  one  who,  without 
ousting  the  trustee,  injures  the  trust  res,  or  against  one  who  by  fraud  in- 
duces the  trustee  to  sell  the  res  under  a  power  of  sale. 

"In  re  Nisbet  and  Potts'  Contract  [1905]  1  Ch.  391,  affirmed  [1906]  1 
Ch.  386.  This  decision  is  vigorously  criticised  by  T.  Cyprian  Williams  in 
51  Solicitor's  Journal,  141,  155;  but  it  is  submitted  that  the  criticism  is 
unsound. 

"Lectures  on  Legal  History,  385.  Professor  Ames,  it  may  be  remarked, 
unlike  Professor  I.angdell,  Summary  of  Equity  Pleading  (2nd  ed.)  211, 
never  talked  of  the  necessity  of  "privity." 
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barred  by  adverse  user,  or,  since  it  is  an  equitable  interest,  until  the 
property  comes  into  the  hands  of  a  purchaser  for  value  and  without 
notice.  Here  again  as  in  the  case  of  escheat,  the  situation  is  differ- 
ent from  that  which  arises  when  the  third  person  comes  in  either  as 
a  remainderman  or  under  an  elder  title. 

To  return  to  the  question  of  trusts.  If  the  cestui  que  trust 
is  denied  a  direct  right  against  a  disseisor  or  converter,  it  is  not 
because  of  the  lack  of  privity,  it  is  not  because  a  new  title  has 
been  acquired,  for  if  the  acquisition  of  a  new  title  were  sufficient 
to  cut  off  equities,  restrictive  covenants  would  be  cut  off.  If  the 
cestui  que  trust  is  denied  a  direct  right  against  the  disseisor  or 
converter,  with  the  result  that  he  is  barred  when  the  trustee  is 
barred,  it  is  either  on  the  ground  of  a  supposed  policy  against 
bringing  the  legal  title  into  question  in  a  court  of  equity,  or  on 
the  ground  that  the  trustee  represents  the  cestui  que  trust.  Are 
these  reasons  sufficient?  Admittedly  if  the  trustee  should  refuse 
to  bring  an  action  at  law  against  the  disseisor  or  converter,  the 
cestui  que  trust  might  bring  a  suit  in  equity  against  the  trustee  to 
compel  him  to  proceed  against  the  disseisor  or  converter,  and  in 
order  to  prevent  multiplicity  of  suits  he  might  join  the  disseisor 
or  converter  as  a  party  defendant  with  the  trustee,  and  the  ques- 
tion of  the  legal  title  would  then  be  determined  in  equity,  or  an 
issue  could  be  framed  for  trial  by  a  jury  at  law.  The  problem  is 
no  different  when  the  cestui  que  trust  asserts  a  direct  right  against 
the  disseisor  or  converter.  The  other  reason,  namely,  that  the  trus- 
tee represents  the  cestui  que  trust,  is  the  only  substantial  reason  for 
denying  the  cestui  que  trust  a  direct  right  against  the  disseisor  or 
converter ;  but  in  answer  to  it,  it  may  be  said  that  the  trustee  who 
refuses  or  neglects  to  proceed  against  the  wrongdoer  does  not  prop- 
erly and  adequately  represent  the  cestui  que  trust.69  At  any  rate, 
neither  of  these  grounds  is  sufficient  to  bar  the  cest  ui  que  trust  if  the 

60For  one  or  the  other  of  these  reasons  the  weight  of  authority  denies 
the  cestui  que  trust  a  direct  right  againsl  tin-  disseisor  or  converter,  and 
bars  the  cestui  que  trust  when  the  trustee  is  barred,  even  though  tin 
cestui  que  trust  was  under  a  disability  or  had  a  future  equitable  interesl 
for  instance  Lord  Compton's  Case  (1586)  4  I. con.  196;  Earl  of 
Worcester  v.  Pinch  (1601)  4  Coke,  tnst.  85;  Lewellin  v.  Mackworth  <  1740 » 
2  Eq.  ('a.  Ah.  5?':  Colburn  v.  Broughton  (1846)  9  Ala.  351;  Hall  v. 
Waterman  (1906)  220  111.  569,  77  X.  K.  142;  Crook  v.  Glenn  (1868)  30  Md. 
55;  Kirk-man  v.  Holland  (1905)  139  X.  ('.  185,  51  S  K  856;  Cameron  v. 
Hicks  (1906)  141  X.  C.  21,  53  S.  K.  72.x:  Young  v.  McNeill  (1907)  78  S.  C. 
143,  59  S.  K  986;  Vppel  v.  Childress  (1909)  53  Tex.  Civ.  App.  607,  116 
S.  W.  l-"'  See  l  Vmes,  Cases  on  Trusts  (2nd  ed.)  2?A.  u.  1,  372,  n.  1; 
Huston,  Enforcement  of  Decree:  in  Equity,  142.  These  cases  arc  to  be 
distinguished    from    those    in    which    the    trustee   ha-   made   a    cm  cyan. 

one  who  ha-  notice  of  the  trust,  or  to  a  donee,    See  ante  \>.  283. 
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trustee  gratuitously  releases  the  disseisor  or  converter.60  Here 
clearly  there  is  no  policy  against  allowing  a  suit  in  equity,  for 
only  in  equity  can  relief  be  given.  The  trustee  certainly  does  not 
represent  the  cestui  que  trust  any  more  than  he  represents  him 
when  he  transfers  the  property  in  breach  of  trust  to  a  purchaser 
with  notice  or  to  a  donee.  The  only  ground  for  denying  him  a 
direct  right  in  equity  against  the  disseisor  or  converter  would  be 
that  a  new  title  has  been  acquired.  But  it  has  been  shown  that  is 
not  a  sufficient  ground  for  cutting  off  the  rights  of  the  cestui  que 
trust."1 

The  true  nature  of  the  rights  created  can  best  be  observed  and 
tested  from  a  distance.  The  cases  in  which  the  problem  of  the 
nature  of  the  rights  of  the  cestui  que  trust  becomes  of  vital  moment 
are  those  involving  questions  of  the  conflict  of  laws.  Whether  an 
obligation  is  created  depends  upon  the  law  of  the  place  where  the 
act  is  done  from  which  the  obligation  is  supposed  to  arise ;  whether 
an  interest  in  land  is  created  depends  upon  the  law  of  the  situs 
of  the  land.  So  far,  therefore,  as  the  rights  of  the  cestui  que 
trust  are  merely  personal  rights  their  creation  is  governed  by  the 
law  of  the  place  where  the  attempt  is  made  to  create  them ;  so  far 
as  they  are  property  rights,  in  the  case  of  land  at  least,  their 
creation  is  governed  by  the  law  of  the  situs  of  the  property.  Pro- 
fessor Beale  has  discussed  this  matter  very  fully.  He  says : 
"Looked  at  from  within,  the  equitable  interest  is  sharply  contrasted 
with  the  legal ;  but  viewed  from  without,  the  legal  owner  and  the 
beneficiary  are  both  alike  persons  who  have  claims,  large  or  small, 
upon  the  land.  .  .  .  The  law,  then,  treating  equitable  interests 
in  land  in  this  respect  like  legal  interests,  holds  that  such  interests 
are  governed  by  the  laws  of  the  situs.  Thus  the  question  whether 
a  trust  in  land  exists  in  favor  of  a  certain  claimant  will  in  every 
court  be  determined  as  in  the  court  of  the  situs.  If  by  the  law 
of  the  situs  the  transaction  in  question  created  a  valid  trust,  the 
trust  will  be  recognized  in  the  courts  of  the  situs;  and  it  will  be 

""Nor  in  the  case  where  a  trustee  of  an  estate  for  life  or  years  forfeits 
the  estate  by  making  a  tortious  feoffment,  nor  in  the  case  where  he  makes 
a  surrender.  See  Saunders  v.  Allen  (1679)  Finch,  424;  Duke,  Charitable 
Uses,  161.  In  these  cases  there  is  no  privity  of  title,  for  the  trust  res  is 
destroyed.  But  the  cestui  que  trust  should  have  a  right  against  the  remain- 
derman or  surrenderee. 

"Professor  Ames  would  allow  the  cestui  que  trust  to  hold  the  disseisor 
or  converter  in  a  case  like  this.  "Release  of  right  in  rem  to  disseisor  ex- 
tinguishes it — use  grafted  on  right  in  rem  disappears  also.  Today  disseisor 
would  be  made  constructive  trustee."  MS.  note  to  Lord  Compton's  Case,  1 
Ames,  Cases  on  Trusts   (2nd  ed.)  370. 
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recognized  equally  in  the  court  of  another  country,  though  the 
law  of  the  forum  would  not  create  a  trust  under  the  circumstances, 
and  even  though  by  the  law  of  the  forum  the  creation  of  equitable 
interests  is  forbidden.  On  the  other  hand,  if  by  the  law  of  the 
situs  the  transaction  did  not  create  a  valid  trust,  a  trust  will  not  be 
held  to  exist  either  in  the  courts  of  the  situs  or  even  in  another 
state  where  the  law  would  have  created  a  valid  trust  as  a  result 
of  the  transaction."02 

Both  obligations  and  property  rights  may  be  created  by  the 
same  transaction.  Thus  an  agreement  to  convey  land  or  to  mort- 
gage land  may  create  an  obligation,  and  also  an  interest  in  the 
land ;  whether  such  an  obligation  is  created  depends  upon  the  law 
of  the  place  where  the  agreement  was  made ;  whether  the  agree- 
ment results  in  giving  a  property  right  to  the  buyer  or  mort- 
gagee depends  upon  the  law  of  the  place  where  the  land  is  situ- 
ated.63 Now  if  by  the  law  of  the  situs  a  declaration  of  trust  of 
land  or  transfer  of  land  in  trust  is  not  sufficient  to  pass  the  bene- 
ficial interest,  or  is  against  the  policy  of  that  law,  the  cestui  que 
trust  acquires  no  interest  in  the  land.64  Whether  as  a  result  of  a 
declaration  or  transfer  which  is  ineffective  to  create  any  interest 
in  the  land  any  personal  obligation  is  imposed  upon  the  intended 
trustee,  depends  upon  whether  the  law  of  the  jurisdiction  in  which 
the  declaration  or  transfer  is  made  imposes  a  personal  obligation 
when  no  trust  is  created  in  the  land.  Under  the  Anglo-American 
law  of  trusts  it  is  probably  true  that  if  the  declaration  of  trust 
or  transfer  in  trust  is  insufficient  to  create  a  trust  in  the  property 
none  of  the  personal  obligations  imposed  upon  a  trustee  will  be 
created.  The  imposition  of  those  obligations  is  dependent  upon  the 
creation  of  a  trust  in  the  property.' 

The  cases  which  seem  especially  important  in  their  bearing  on 

"Beale,  Equitable  Interests  in  Foreign  Propertv.  20  Harvard  [,aw  Rev. 
382. 

'/;.-  parte  Pollard  (1838)  Mont.  &  C.  23<>  (deposit  in  England, 
curity,  of  title  deeds  to  land  in  Scotland).  If,  however,  the  specific  enforce- 
ment of  the  obligation  would  l»-  brutum  fultnen  because  effect  would  not 
lie  given  to  it  in  tin-  jurisdiction  where  the  land  lies,  it  will  not  he  spe- 
cifically enforced.  The  case  of  Bank  of  Africa,  Ltd.  :•.  Cohen  [  1909]  2  Ch. 
129  may  be  supported  on  this  ground. 

"Peabody  v.  Kent  (1912)  153  App.  Div.  286,  138  \.  Y.  Supp.  .^2.  For 
a  converse  case,  see  Arbury  v.  I  ><■  Niord  (1915)  152  X.  Y.  Supp.  763. 

"Whether  if  no  valid  trust  in  the  property  is  created,  the  subsequent 
retention  of  the  property  gives  any  rights  to  the  settlor  or  to  the  cestui  </»<• 
trust  depends  upon  the  law  of  the  place  where  the  property  is  retained. 
Where  the  Anglo-American  law  of  trusts  prevails,  a  constructive  trust  is 

usually  imposed  Upon  the  intended  trust' e  where  the  tru-t   fails. 
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the  nature  of  the  rights  of  the  cestui  que  trust  arise  when  in  a 
jurisdiction  in  which  trusts  are  allowed,  a  trust  is  declared  of  land 
situated  in  a  jurisdiction  in  which  trusts  are  not  allowed,  and  the 
land  is  then  transferred  to  one  who  has  notice  of  the  declaration 
of  trust.  The  cases  are  agreed  in  holding  that  in  such  a  case  the 
transferee  takes  the  property  free  and  clear  of  the  claims  of  the 
cestui  que  trust.66  These  cases  show  that  the  reason  why  a  pur- 
chaser with  notice  of  a  trust  takes  subject  to  the  trust  is  that  the 
cestui  que  trust  has  a  property  interest  in  the  trust  res;  and  if  by 
the  law  of  the  situs  he  acquires  no  such  interest,  the  reason  for 
holding  the  transferee  breaks  down.  They  show  that  although  the 
cestui  que  trust  may  have  personal  rights  against  the  trustee,  he 
cannot  hold  the  transferee  unless  he  has  property  rights  in  the  trust 
res;  that  it  is  only  so  far  as  the  equitable  interest  is  a  property 
right  that  transferees  take  subject  to  it.67 

SUMMARY. 

It  has  been  shown  that  the  creation  of  a  trust  has  always  been 
regarded  as  a  legal  transaction  quite  different  in  its  nature  from 
the  creation  of  an  obligation.  It  has  been  shown  that  the  rights 
of  the  cestui  que  trust  in  respect  to  their  duration,  transmission 
and  alienation  are  treated  like  property  rights  rather  than  like 
obligations.  It  has  been  shown  that  the  reasons  usually  urged  as 
proving  that  the  rights  of  the  cestui  que  trust  are  obligations  and 
not  property  rights  do  not  establish  that  proposition;  the  cestui 
que  trust  may  be  beneficial  owner  though  the  trustee  is  legal 
owner ;  the  nature  of  equitable  remedies  is  not  conclusive  as  to 
the  nature  of  equitable  rights ;  the  fact  that  the  trustee  has  some 
positive  or  affirmative  duties  is  immaterial ;  and  the  fact  that  a 

""Martin  v.  Martin  (1831)  2  Russ.  &  M.  507  (marriage  settlement  in  Eng- 
land of  land  in  Demerara);  Norn's  v.  Chambres  (1861)  29  Beav.  246, 
affirmed  (1861)  3  DeG.  F.  &  J.  *583  (contract  in  England  to  sell  land  in 
Prussia).  Compare  Fall  v.  Fall  (1905)  75  Neb.  104,  106  N.  W.  412, 
affirmed  sub  nom.  Fall  v.  Eastin  (1909)  215  U.  S.  1.  30  Sup.  Ct.  3  (equi- 
table decree  in  Washington  ordering  conveyance  of  land  in  Nebraska). 

"7"If  land  in  a  common  law  state  subject  to  an  equitable  claim  is  sold 
to  a  purchaser  with  notice,  he  is  bound  to  respect  the  equity.  But  this  is 
because  he  takes  the  land  subject  to  the  other's  equitable  right;  and  if  by 
the  law  of  the  situs  there  is  no  equitable  right  in  the  land,  the  purchaser 
cannot  be  subjected  to  a  claim  on  the  part  of  the  asserted  beneficiary,  even 
though  he  would  be  held  a  trustee  if  the  land  were  in  the  state  of  forum." 
Beale,  Equitable  Interests  in  Foreign  Propertv,  20  Harvard  Law  Rev.  382, 
390. 
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purchaser  for  value  without  notice  takes  free  and  clear  of  the 
trust  i.->  likewise  immaterial.  It  has  been  further  shown  that  the 
most  obvious  if  not  the  only  adequate  explanation  of  the  sub- 
jection to  equities  of  a  purchaser  with  notice  and  a  donee,  and,  to 
the  extent  to  which  they  are  held,  an  overlord  taking  by  escheat 
and  a  disseisor  or  converter,  is  that  the  cestui  que  trust  is  equitable 
owner  of  the  trust  property.  Finally  it  has  been  shown  that  in 
the  cases  where  a  different  body  of  law  governs  the  creation  of 
obligations  from  that  which  governs  the  creation  of  property 
rights,  it  is  the  latter  rather  than  the  former  which  determines 
whether  or  not  a  trust  of  land  is  created,  and  the  extent  to  which 
duties  are  imposed  upon  third  persons  with  respect  to  the  land. 
The  writer's  contention  is  that  today  it  is  correct  to  say  that  the 
cestui  que  trust  has  two  classes  of  rights;  he  has  a  number  of 
rights,  positive  and  negative,  available  against  the  trustee  alone ; 
he  has  in  addition,  as  equitable  owner  of  the  trust  res,  a  right 
against  the  world  at  large  to  insist  that  it  respect  his  ownership, 
to  insist  that  it  refrain  from  using  the  trust  property  for  any  pur- 
pose which  is  inconsistent  with  the  trust ;  that  right  is  not  available 
against  a  purchaser  for  value  and  without  notice;  and  if,  unlike 
some  equitable  interests,  it  ,is  not  available  against  one  who  acts 
adversely  to  the  trustee,  as  a  disseisor  or  converter,  it  is  not 
because  equity  does  not  regard  the  cestui  que  trust  as  beneficial 
owner  of  the  trust  res,  but  because  it  considers  that  the  trustee 
adequately  represents  him.  The  function  of  the  double  ownership 
is  clear.  The  trustee  is  a  buffer  between  the  cestui  que  trust  and 
the  world ;  as  against  the  rest  of  the  world  he  has  the  rights  of  an 
owner,  and  he  has  the  duties  of  an  owner ;  but  these  rights  he 
holds  for  the  benefit  of  the  cestui  que  trust,  and  the  burden  of 
these  duties  he  can,  by  the  aid  of  a  court  of  equity,  shift  to  the 
trust  property  and  even,  in  some  cases,  to  the  cestui  que  trust 
himself.08  But  when  it  is  necessary  for  the  protection  of  the 
cestui  que  trust,  equity  will  recognize  that  he  is  in  very  truth 
beneficial  owner  of  the  trust  property. 

\i  -tin  Wakem  \\  Scott. 
1  Iakvakd  Law  SCHOOL. 
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THE  ARRANGEMENT  OF  THE  LAW. 

I. 

In  substance  our  law  is  excellent,  full  of  good  sense  and  jus- 
tice. But  in  respect  to  its  form  it  is  chaotic.  What  it  needs  at 
present  more  than  anything  else  is  a  complete  and  systematic 
arrangement. 

The  chief  object  of  such  an  arrangement  is  of  course  the  prac- 
tical one  of  making  the  law  easier  to  find  and  to  understand,  and 
it  would  be  mere  barren  pedantry  to  sacrifice  that  to  any  consider- 
ation of  "scientific"  or  "logical"  perfection.  All  the  same  it  is 
true  that  no  arrangement  can  be  the  most  practically  useful  or 
can  be  permanent  unless  it  possesses  in  a  high  degree  that  char- 
acter which  is  usually  denoted  by  the  words  "scientific"  or  "logi- 
cal". The  only  possible  clues  to  the  tangled  maze  of  details  are 
principles.  Each  legal  principle  must  be  set  forth  in  its  most 
general  form,  and  the  various  principles  so  grouped  in  the  scheme 
of  arrangement  as  to  show  their  relation  to  and  connection  with 
each  other ;  and  then  under  each  general  principle  should  be  ex- 
hibited its  subordinate  principles  and  special  applications  and  the 
qualifications  and  exceptions  to  which  it  may  be  subject. 

Although  an  arrangement  of  the  law  must,  as  has  been  said, 
be  in  the  main  logical,  it  cannot  avoid  being  to  some  extent  arbi- 
trary. The  fields  of  application  of  different  legal  principles  to 
some  extent  overlap.  A  particular  case  often  might  equally  well 
fall  under  either  of  two  different  principles.  This  happens  when- 
ever we  attempt  to  apply  definitions  or  verbal  statements  to  large 
and  complex  masses  of  facts.  It  happens  in  the  natural  sciences. 
Nature  does  not  present  the  clear  and  sharp  lines  of  cleavage 
which  we  have  to  use  in  our  thought  and  language.  One  set  of 
facts  shades  off  into  another  with  innumerable  intermediate  and 
doubtful  conditions.  In  the  natural  sciences  this  causes  little 
trouble,  because  verbal  definitions  and  formulae  are  not  very  im- 
portant there.  But  it  is  otherwise  in  the  positive  science  of  law, 
where  we  have  to  express  our  rules  and  principles  in  words  and 
abide  by  our  verbal  definitions.  This  is  a  difficulty  in  the  law 
which  can  never  be  got  rid  of,  so  that  in  an  arrangement  of  the 
law  or  in  a  code  there  will  always  be  a  certain  number  of  subordi- 
nate rules  and  details  whose  position  cannot  be  determined  by 
any  logical  deduction,  but  must  be  by  convenience,  and  therefore 
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arbitrarily  in  the  sense  that  a  particular  rule  might  often  be  put 
in  one  place  as  well  as  another. 

An  arrangement  of  the  law  must  be  based  on  an  exhaustive 
analysis  of  legal  conceptions.  Each  conception  must  be  analyzed 
into  its  ultimate  elements :  that  is,  the  analysis  must  be  carried  to 
the  point  where  any  further  analysis  would  not  belong  to  the  science 
of  law,  where  for  legal  purposes  the  meaning  of  the  elementary 
conceptions  must  be  taken  as  known. 

The  results  of  the  analysis  must  be  expressed  in  a  complete, 
orderly  and  logical  terminology.  The  existing  technical  termi- 
nology of  our  law  is  a  haphazard  confused  affair,  which  ought  to 
be  replaced  by  a  better  one.  The  law  is  behind  most  of  the  other 
sciences  in  that  respect.  The  lack  of  analysis  and  clear  and  exact 
definitions  is  one  of  the  reasons  why  the  courts  so  often  seem  to 
proceed  on  mere  catchwords  and  phrases  and  misleading  verbal 
analogies.  It  is  an  accepted  axiom  that  definitions  are  dangerous. 
That  is  true  of  attempts  to  give  short  and  simple  definitions  of 
complex  legal  conceptions,  but  does  not  apply  to  definitions  of 
ultimate  legal  conceptions.  A  complex  conception  usually  needs 
a  series  of  definitions  proceeding  per  genus  et  differentiatn. 

The  materials  being  thus  prepared  by  analysis  and  definition 
and  embodied  in  a  fitting  terminology,  we  shall  then,  and  not  till 
then,  be  ready  to  proceed  to  synthesis  and  to  build  up  our  arrange- 
ment. 

Of  the  main  divisions  of  the  law  some  are  truly  juridical, 
resting  upon  differences  which  belong  to  legal  science  and  must 
be  recognized  in  every  arrangement;  while  others  are  non-juridical 
in  their  nature,  the  reasons  for  their  existence  being  political  or 
merely  accidental.  The  distinction  in  this  country  between  national 
and  state  law  is  non-juridical.  The  national  government  has  been 
given  jurisdiction  over  some  matters  and  the  states  over  others 
for  political,  not  for  legal  reasons. 

Another  non-juridical  division  is  into  the  law  of  the  constitu- 
tion and  the  ordinary  law. 

The  distinction  between  law  ami  equity  i-  partly  juridical  and 
partly  not.  The  existence  of  equity  as  a  separate  body  of  law 
administered  by  separate  courts  with  a  different  procedure  was  due 
to  historical  accidents.  In  an  arrangemenl  of  the  law  there  would 
be  no  place  for  a  separate  subdivision  labeled  equity.  Bui  the 
differences  lift  ween  legal  and  equitable  duties,  rights  and  remedies 
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are  juridical,  and  are  real  and  important.  The  body  of  law  which 
was  worked  out  by  Chancellors  falls  into  two  parts.  First,  there 
are  certain  primary  or  antecedent  duties  and  rights  which  the 
common  law  did  not  recognize  at  all,  which  must  find  their  place 
in  an  arrangement  of  the  law  alongside  of  the  primary  legal  duties 
and  rights  with  which  they  are  analogous.  What  that  place  is  I 
shall  explain  hereafter.  Secondly,  the  Chancellor's  court  gave 
remedies  of  a  different  kind  from  those  given  by  the  courts  of 
law,  not  only  for  the  enforcement  of  equitable  rights  but  also  of 
legal  rights  which  could  be  enforced  by  legal  remedies,  as  in  the 
case  of  the  specific  performance  of  a  contract  or  of  an  injunction 
against  a  tort.  These  peculiar  equitable  remedies  would  in  an 
arrangement  fall  into  that  division  which  treated  of  secondary 
or  remedial  rights,  quite  apart  from  the  law  of  equities  or  primary 
equitable  rights,  and  by  the  side  of  legal  remedies. 

Coming  now  to  the  juridical  divisions  of  the  law,  the  first  to 
be  noticed  is  that  between  Public  and  Private  Law.  Blackstone, 
so  far  as  he  notices  the  Public  Law,  puts  it,  excepting  the  criminal 
law,  under  the  Law  of  Persons,  and  Austin,  if  I  remember  rightly, 
approves  of  that.  It  is  of  course  possible  to  treat  most  of  the 
Public  Law  in  that  way,  as  concerned  with  the  duties  and  rights 
of  the  various  classes  of  public  officers,  who  may  be  regarded  as 
types  of  abnormal  persons.  But  such  an  arrangement  seems  to 
me  to  be  somewhat  forced  and  unnatural,  and  as  to  certain  points 
of  the  Public  Law  hardly  applicable  at  all.  The  better  way,  as  it 
seems  to  me,  is  to  make  first  a  division  of  the  law  into  Public  and 
Private,  although  the  Public  Law  would  refer  for  many  of  its 
conceptions  and  definitions  to  the  Private  Law. 

Of  the  Private  Law  the  most  important  division  is  into  Sub- 
stantive and  Adjective  Law.  The  latter  is  that  part  of  the  law 
that  deals  with  the  method  of  enforcing  the  law,  of  obtaining 
remedies  for  wrongs.  Practically  it  is  the  law  of  procedure  and 
evidence.  The  rules  that  determine  whether  any  remedy  at  all 
can  be  had,  and  if  so,  what  kind  of  remedy,  whether,  for  instance, 
a  certain  contract  can  be  enforced  specifically  or  only  give  ground 
for  an  action  for  damages,  or  whether  an  injunction  can  be  had 
against  the  publication  of  a  libel  do  not  belong  to  the  Adjective 
Law.  The  right  to  a  remedy  or  to  a  particular  kind  of  remedy  is 
determined  by  the  rules  of  the  Substantive  Law;  but  that  having 
been  determined,  how  to  proceed  to  get  the  remedy  is  the  question 
for  the  Adjective  Law. 
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The  Substantive  Law  falls  into  the  two  divisions  of  the  Law 
of  Primary  or  Antecedent  Duties  and  Rights  and  the  Law  of 
Secondary  or  Remedial  Duties  and  Rights,  which  may  be  called 
for  short  the  Antecedent  and  Remedial  Law.  An  antecedent  or 
primary  right  or  duty  is  one  that  does  not  arise  out  of  the  com- 
mission of  a  wrong,  that  exists  antecedently  to  any  wrong  having 
been  done,  for  instance  the  right  of  personal  security  or  property, 
the  duty  not  to  do  negligent  acts,  or  a  right  or  duty  created  by  a 
contract.  The  Antecedent  Law  comprises  very  much  the  greater 
part  of  the  law.  When,  however,  a  wrong  has  been  committed, 
the  injured  party  usually  acquires  a  new  kind  of  a  right,  which 
did  not  exist  before,  a  remedial  right,  a  right  to  some  kind  of  a 
remedy.  These  rights  form  the  subject  matter  of  the  Remedial 
Law.  That  part  of  the  law  contains  the  rules  which  decide  whether 
any  remedy  or  what  kind  of  a  remedy  can  be  had  for  a  wrong. 

Another  division  of  the  Substantive  Law  is  into  the  Law  of 
Normal  and  the  Law  of  Abnormal  Persons.  In  the  Roman  law 
and  by  Blackstone  most  of  the  Law  of  Normal  Persons  is  put 
under  the  head  of  the  Law  of  Things.  By  the  Roman  jurists 
obligations,  i.  e.,  rights  arising  ex  contractu  and  quasi  ex  contractu, 
were  treated  as  a  kind  of  incorporeal  things,  and  delicts  or  torts 
were  regarded  as  giving  rise  to  obligations  ex  delicto  or  quasi  ex 
delicto.  These  latter  were  really  remedial  rights,  but  like  obliga- 
tions ex  contractu  were  regarded  as  things.  Thus  it  became  pos- 
sible to  bring  most  of  the  Law  of  Normal  Persons  under  the  Law 
of  Things,  i.  e.  of  Property.  Other  primary  rights,  e.  g.  personal 
security  or  reputation,  were  not  expressly  recognized  at  all,  but 
were  treated  of  only  incidentally  under  the  head  of  obligations 
ex  delicto,  i.  c.  of  the  remedial  rights  which  arose  from  their 
violation. 

The  Law  of  Abnormal  Persons  is  called  by  the  civilians  and  by 
Blackstone  simply  the  Law  of  Persons,  as  distinguished  from  the 
Law  of  Things,  though  both  they  and  he  include  under  the  Law 
of  Persons  some  matters  that  belong  to  the  Law  of  Normal  Per- 
sons. 

The  Law  of  Normal  Persons  comprises  the  main  body  of  the 
law,  all  those  rules  and  principles  that  do  not  depend  upon  some 
peculiarity  in  the  person  to  whom  they  are  to  apply.  But  there 
are  certain  persons  whom,  because  of  physical  or  mental  peculiar- 
ities, the  law  is  forced  to  treat  in  some  respects  differently  from 
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persons  in  general.  These  may  be  conveniently  called  abnormal 
persons,  and  the  rules  which  apply  peculiarly  to  them  make  up  the 
Law  of  Abnormal  Persons. 

By  what  has  been  above  said,  the  following  arrangement  of  the 
whole  body  of  the  law  is  indicated. 

First.  Constitutional  Law:  the  constitutions  and  the  judicial 
decisions  upon  them. 

Secondly.    The  Ordinary  Law. 

I.  Public  Law.  This  would  include  criminal  law  and  criminal 
procedure. 

II.  Private  Law. 

A.  Substantive  Law. 

1.  Of  Normal  Persons. 

(1)  Antecedent  Law 

(2)  Remedial  Law 

2.  Of  Abnormal  Persons. 

B.  Adjective  Law. 

The  remainder  of  this  article  will  be  confined  to  the  arrange- 
ment of  the  Private  Substantive  Law,  which  comprises  the  great 
bulk  of  the  law,  and  whose  arrangement  is  of  the  greatest  im- 
portance and  presents  the  most  difficulty. 

It  seems  to  me  that  a  truly  logical  and  satisfactory  arrangement 
must  be  based  on  the  conceptions  of  duty,  right  and  wrong.  There- 
fore I  propose  to  begin  with  an  analysis  of  those  fundamental 
conceptions.  As  preliminary,  however,  to  that,  the  meaning  of  an 
act  must  be  explained. 

I  accept  Austin's  definition  of  an  act,  a  volitional  bodily  move- 
ment. That  is  an  act  stricto  sensu.  The  word  is  however  con- 
veniently used  in  the  singular  number  to  denote  a  group  or  series 
of  bodily  movements,  e.  g.  the  act  of  walking.  The  act  itself 
comprises  nothing  more  than  the  movement  of  the  body  or  some 
part  of  it.  The  consequences  of  the  act,  the  effects  produced  upon 
other  persons  or  things  by  it,  are  no  part  of  the  act.  Thus  if  A 
strikes  B  with  a  stick,  the  movement  of  A's  arm  is  his  act,  but  not 
the  movement  of  the  stick  or  its  contact  with  B's  body;  still  less 
the  pain  or  bodily  harm  to  B.  Both  in  law  and  in  common  speech 
the  word  act  is  however  often  used  to  include  some  of  the  more 
proximate  consequences  of  the  bodily  movement,  e.  g.  the  act  of 
striking  a  person,  where  the  contact  with  his  body  is  included. 
That  is  an  act  latiori  sensu.    Consequences  thus  considered  as  in- 
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eluded  in  the  act  are  called  in  our  law  direct  consequences.  Out 
of  the  same  bodily  movement  and  its  consequences  several  different 
acts  may  often  be  carved  by  including  more  or  fewer  of  the  con- 
sequences. Thus  the  acts  of  aiming  a  gun  and  pulling  the  trigger, 
of  firing  the  gun,  of  shooting  at  a  man,  of  hitting  him,  and  of 
killing  him,  all  have  the  same  bodily  movements,  but  they  include 
successively  the  following  consequences,  the  motion  of  the  gun  and 
the  lock,  the  explosion  of  the  powder  and  the  flight  of  the  bullet, 
the  contact  of  the  bullet  with  the  person  shot,  and  his  death.  Some- 
times even  for  legal  purposes  the  same  consequences  may  be  taken 
either  as  included  in  the  act,  i.  e.  as  direct,  or  as  extraneous  to  it, 
i.  e.  as  indirect.  If  for  instance,  A  drives  a  motor  car  negligently 
and  runs  over  B,  B  may  have  trespass  "for  the  act"  or  case  "for  the 
negligence",  the  "act"  being  taken  to  include  or  not  to  include  the 
contact  of  the  car  with  B's  body  at  the  pleader's  option.  I  have 
taken  pains  to  explain  the  difference  between  acts  stricto  and  latiori 
sensUj  because  the  distinction  between  an  act  and  its  consequences 
seems  to  me  to  be  of  the  utmost  importance  for  legal  purposes,  and 
because  I  think  that  legally  the  word  act  should  be  strictly  con- 
fined to  bodily  movements.  Of  mere  "mental  acts"  the  law  takes 
no  notice,  except  so  far  as  they  produce  outward  conduct. 

A  legal  duty  may  be  defined  with  sufficient  accuracy  for  our 
present  purpose  as  the  legal  condition  of  a  person  whom  the  law 
commands  or  forbids  to  do  an  act.  The  act  will  be  called  the 
content  of  the  duty.  But  mere  bodily  movements,  as  such,  are 
never  commanded  or  forbidden  by  the  law.  If  no  consequences 
followed,  a  person  might  lawfully  make  or  abstain  from  any  sort 
of  a  bodily  movement.  The  acts  which  are  to  form  the  contents  of 
duties  are  defined  for  legal  purposes  by  reference  to  their  conse- 
quences. A  duty  to  do  an  act  is  a  duty  to  make  whatever  bodily 
movements  may  be  necessary  to  produce  a  specified  consequence. 
Thus  the  duty  not  to  kill  a  man  is  not  to  make  any  bodily  move- 
ment whatever  the  consequence  of  which  will  be  his  death.  This 
doc  not  mean  thai  it  is  really  arts  latiori  setlSU  which  the  law  com- 
mands or  forbids,  thai  the  word  act  in  law  means  an  act  latiori 
sch.sk;  because  the  consequences  by  reference  to  which  the  act 
commanded  or  forbidden  is  defined  need  nol  be  direct  conse- 
quences, that  is,  they  need  not  he  consequences  which  would  be 
conceived  of  as  included  in  the  act  itself,  however  wide  a  meaning 
might  be  given  to  the  word  act.  A  duty  may  be  defined  by  refer- 
ence to  some  indirect  and  even  distant  consequence  of  the  act. 
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A  duty  is  defined  by  defining  the  consequences  which  must  or 
must  not  be  produced  by  acts.  Such  consequences  may  be  called 
the  definitional  consequences  of  the  act  or  of  the  duty.  An  act 
which  forms  the  content  of  a  duty  may  also  produce  consequences 
which  are  not  definitional  of  the  duty  but  are  yet  of  importance 
for  legal  purposes  in  connection  with  the  performance  or  breach 
of  the  duty.  Thus  in  the  duty  not  to  commit  an  assault  and  battery 
the  only  consequence  that  is  definitional  of  the  duty  is  the  contact 
between  the  body  of  the  person  assaulted  and  the  instrument  with 
which  the  assault  is  committed,  e.  g.,  a  stick  or  a  bullet.  As  soon 
as  that  contact  takes  place  the  breach  of  duty  is  complete.  If  such 
person  suffers  pain  or,  being  disabled  from  attending  to  his  busi- 
ness, incurs  pecuniary  loss,  such  pain  and  loss  are  not  definitional 
consequences  of  the  duty ;  yet  in  an  action  for  the  assault  and  bat- 
tery they  may  have  importance  as  a  basis  for  an  award  of  damages. 
The  distinction  between  the  definitional  consequences  of  a  duty  and 
other  non-definitional  consequences  that  may  flow  from  the  act 
that  forms  its  content  is  important.  One  of  the  chief  defects  in 
the  form  of  our  law  at  present  is  that  it  contains  no  definitions 
of  the  various  legal  duties,  no  enumeration  and  classification  of 
duties.  Duties  have  been  treated  of  mostly  indirectly  under  the 
head  of  wrongs  or  remedies.  An  arrangement  of  the  law  would 
have  to  contain  in  their  appropriate  places  enumerations  and  defi- 
nitions of  all  of  the  duties  which  the  law  imposes  upon  people,  each 
duty  being  distinguished  from  other  duties ;  and  for  that  a  clear 
understanding  of  the  definitional  consequences  of  the  various  duties 
is  necessary. 

The  definitional  consequences  of  a  duty  may  be  actual,  probable 
or  intended  consequences  of  the  act.  This  gives  rise  to  a  three- 
fold classification  of  duties,  which  is  very  important.  Duties  may 
be  divided  into  the  following  kinds. 

1.  Duties  of  actuality,  defined  by  references  to  the  actual  con- 
sequences of  the  act.  The  duty  is  to  do  or  abstain  from  such 
acts  as  will  actually  produce  a  certain  consequence.  If  that  conse- 
quence is  not  actually  produced,  the  duty  is  not  performed  or  is 
not  broken,  as  the  case  may  be,  however  good  or  bad  the  intention 
of  the  actor,  or  whether  he  was  negligent  or  not.  Most  contract 
duties  are  of  this  sort.  In  the  region  of  non-contractual  duties, 
the  duty  of  the  keeper  of  a  dangerous  animal  known  to  him  to  be 
such  to  prevent  it  from  doing  harm  is  a  duty  of  actuality.  If  it 
does  harm,  he  is  liable  even  without  negligence,  though  it  is  some- 
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times  said  that  negligence  on  his  part  is  implied  or  presumed, 
which  is  a  useless  and  misleading  fiction. 

2.  Duties  of  reasonableness,  probability  or  due  care,  defined  by 
reference  to  the  probable  consequences  of  the  act.  The  duty  is 
to  act  or  not  to  act  so  as  probably  to  produce  certain  consequences. 
Probability  here  means  a  reasonable  probability  or  an  unreason- 
ably great  probability,  as  the  case  may  be.  These  are  really  duties 
to  use  due  care,  whose  breach  is  due  to  negligence ;  because  negli- 
gence, which  in  the  legal  sense  does  not  mean  a  state  of  mind  but 
a  kind  of  conduct,  is  conduct  which  involves  an  unreasonably  great 
probability  or  risk  of  causing  harm.  A  duty  of  this  kind,  unlike 
a  duty  of  actuality,  may  be  broken  though  the  definitional  conse- 
quences never  in  fact  happen.  A  person  may  do  a  negligent  act, 
an  act  which  is  unreasonably  likely  to  cause  harm,  and  yet  by  good 
luck  no  injurious  consequences  may  ensue.  Of  course  in  that  case 
there  is  no  tort  or  wrong,  because,  as  will  be  presently  explained, 
to  make  a  wrong  not  only  a  breach  of  duty  but  also  a  resulting 
violation  of  right  is  necessary. 

3.  Duties  of  intention,  defined  by  reference  to  the  intended 
consequences  of  the  act.  The  duty  is  not  to  do  an  act  with  the 
intention  thereby  to  produce  a  certain  consequence,  e.  g.  not  to 
make  a  false  representation  with  an  intent  to  defraud.  There  are 
two  kinds  of  intention  to  produce  a  consequence ;  viz:  simple  inten- 
tion, which  is  a  bare  intention  to  produce  a  certain  consequence, 
without  knowledge  of  the  facts  that  make  such  a  production 
wrongful,  and  culpable  intention,  where  the  actor  knows  such  facts. 
For  example,  A,  cutting  timber  on  his  own  land,  by  mistake  of 
the  boundary  line  cuts  over  into  B's  land.  Does  he  intend  to  cut 
B's  trees?  If  simple  intention  is  meant,  yes.  He  intends  to  cut 
the  very  trees  that  he  does  cut,  and  they  are  B's  trees.  If  culpable 
intention  is  meant,  no.  He  does  not  know  the  fact  that  makes  his 
act  wrongful,  namely,  the  position  of  the  boundary  line.  Some 
duties  of  intention  are  duties  of  simple  intention  and  some  of 
culpable  intention.  Thus  if  A  takes  B's  chattel  supposing  it  to 
be  his  own,  he  is  guilty  of  a  tort.  Taking  possession  includes  an 
intention  to  take  it,  and  a  simple  intention  to  take  is  enough  to 
make  the  ad  a  breach  of  duty.  Tin-  duty  not  to  take  possession 
of  -l  thing  belonging  t<>  another  is  a  duty  of  simple  intention.    But 

if  A  makes  love  to  B's  wife,  supposing  her  to  lie  a  single  woman, 
and    thus   alienates   her   affections    from    her    husband,    he    is    not 
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guilty  of  a  tort,  not  knowing  the  fact  of  her  marriage  which 
makes  the  act  wrongful.  The  duty  not  to  alienate  a  wife's  affec- 
tions from  her  husband  is  a  duty  of  culpable  intention.  Malice 
in  the  proper  sense,  actual  as  distinguished  from  what  is  called 
legal  malice,  is  a  state  of  mind  which  includes  culpable  intention ; 
and  so  is  fraud.  It  is  convenient  therefore  to  speak  of  duties  of 
malice  and  of  fraud,  though  those  expressions  sound  queer. 

Legal  duties  are  subject  to  exceptions.  Exceptions,  like  duties, 
have  acts  for  their  contents,  and  are  defined  by  reference  to  defi- 
nitional consequences.  A  duty  belonging  to  one  class  may  have 
exceptions  belonging  to  another  class.  Thus  a  duty  of  actuality 
may  have  exceptions  depending  upon  probability  or  intention. 
Duties  and  exceptions  to  duties  must  be  carefully  distinguished 
and  kept  separate.  Some  confusion  has  arisen  from  attempts  to 
define  a  duty  and  allow  for  its  exceptions  in  a  single  statement. 

Duties  are  owed  to  various  persons.  To  what  persons  a  duty 
is  owed  will  be  explained  hereafter.  Any  other  person  has  no 
interest  in  or  concern  with  its  performance  or  breach.  The  person 
subject  to  a  duty  may  be  called  the  person  of  inherence,  and  the 
person  to  whom  it  is  owed,  the  person  of  incidence. 

The  word  right  has  four  quite  different  meanings ;  there  are 
four  kinds  of  legal  rights.  As  these  different  kinds  of  rights  have 
no  generally  recognized  names,  I  shall  use  certain  names  of  my 
own  for  them. 

(1)  Correspondent  rights.  If  A  owes  a  duty  to  B  to  do  or 
not  to  do  a  certain  act,  B  has  a  right  against  A  to  have  the  act 
done  or  not  done.  The  same  act  which  forms  the  content  of  the 
duty  forms  also  the  content  of  the  right.  B  is  the  person  of 
inherence  of  the  right,  and  A  its  person  of  incidence.  In  fact 
the  duty  and  the  right  are  the  same  legal  relation  between  the 
parties.  Looked  at  from  A's  side  it  is  a  duty  to  B ;  from  B's 
side  it  is  a  right  against  A.  This  kind  of  rights  seldom  calls  for 
notice  in  law,  because  the  relation  is  usually  most  conveniently 
and  fruitfully  treated  of  under  its  aspect  as  a  duty.  When  a 
duty  has  been  declared  to  exist  and  defined,  it  is  not  necessary  to 
say  anything  about  the  correspondent  right  separately.  Those 
rights  are  mentioned  here  chiefly  because  some  writers  seem  to  have 
considered  that  this  was  the  only  legal  meaning  of  the  word  right, 
that  a  right  should  always  be  thought  of  as  a  right  to  have  some 
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act  done  or  not  done.  The  failure  to  take  notice  of  other  kinds 
of  rights  has  also  led  to  attempts  to  arrange  the  whole  of  the 
substantive  law  under  the  head  of  duties.  A  correspondent  right 
can  be  violated,  by  failing  to  do  or  by  doing  the  act  which  forms 
its  content,  as  the  case  may  be.  A  breach  of  the  duty  necessarily 
involves  a  violation  of  the  right,  the  two  being  identical.  But 
the  right  cannot  be  exercised.  The  exercise  of  a  right  means  the 
doing  by  the  holder  of  the  right  of  the  act  which  forms  its  content, 
and  ex  definitione  there  is  no  act  to  be  done  by  him;  the  only  act 
is  to  be  done  by  the  person  subject  to  the  duty.  Of  course  the 
holder  of  the  right  may  take  steps  to  enforce  it,  i.  e.  to  prevent  the 
other  party  from  violating  it  or  compel  him  to  make  compensa- 
tion for  having  violated  it.  But  the  enforcement  of  a  right  is 
different  from  its  exercise.  When  the  exercise  of  a  right  is 
spoken  of,  some  other  kind  of  a  right  is  meant. 

(2)  Permissive  rights.  A  person  is  said  to  have  a  right  to  do 
or  omit  an  act,  when  the  law  does  not  forbid  or  command  him  to 
do  it.  The  act  is  the  content  of  the  right.  There  are  no  duties 
corresponding  to  these  rights,  as  there  are  to  correspondent  rights. 
In  fact  the  conception  of  this  kind  of  a  right  is  essentially  merely 
negative ;  it  consists  in  the  absence  of  a  duty.  It  might  seem 
therefore  that  what  was  said  about  correspondent  rights  applied 
to  permissive  rights  also,  that  they  would  not  call  for  notice  sepa- 
rately from  duties,  that  if  all  legal  duties  were  fully  described, 
permissive  rights  would  be  thereby  sufficiently  described,  because 
a  person  may  do  anything  that  the  law  does  not  forbid  and  may 
refrain  from  any  act  which  the  law  does  not  command  him  to  do. 
Theoretically  that  is  so.  But  practically,  because  otherwise  the 
descriptions  of  legal  duties  would  become  cumbersome  and  com- 
plicated, it  is  sometimes  more  convenient  to  say  what  a  person 
may  do  than  to  get  at  the  same  result  by  saying  what  he  must 
or  must  not  do.  Especially  in  the  case  of  property  rights  it  is 
convenient  to  declare-  directly  what  a  person  who  lias  a  certain 
kind  of  right  in  a  thing  may  do  with  the  thing,  and  property  riidit^ 
arc  usually  by  legal  writers  handled  partly  in  thai  manner,  as  con- 
sisting <>f  permissive  rights.     For  instance,  we  say  that  a  tenant  in 

fee   simple   may   COmmil    waste,   hut    a    tenant    for    years   may   not. 

The  whole  conception  of  permissive  rights  is  only  for  the  sake  of 
convenience,  especially  for  convenience  in  reference.     It  may  take 

less   time   to   mention   a   permissive   righl    than    to   mention   all   the 

other  acts  which  the  person  must  or  must  not  do. 
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Some  most  important  rights,  many  of  which  are  protected  by 
constitutional  provisions,  belong  to  the  class  of  permissive  rights, 
e.  g.  the  rights  of  religious  liberty  or  of  free  speech.  But  not  all 
rights  which  are  protected  by  the  constitution  are  permissive  rights. 
A  permissive  right  cannot  be  violated.  The  violation  of  a  right 
must  be  by  the  conduct  of  some  person  other  than  the  holder  of 
it,  and  there  is  no  such  conduct  that  is  referred  to  in  the  definition 
of  the  right,  only  the  conduct  of  the  holder  of  the  right  himself. 
It  is  true  that  the  holder  of  the  right  may  be  prevented  from 
exercising  his  right.  But  such  a  prevention,  if  wrongful,  must  be 
by  some  interference  with  his  person  or  belongings  that  amounts 
to  a  violation  of  some  other  kind  of  a  right,  e.  g.  his  right  of  per- 
sonal security,  liberty  or  property.  If  a  person  is  imprisoned  to 
prevent  him  from  exercising  his  right  of  religious  liberty  by  going 
to  the  church  of  his  choice,  the  imprisonment  is  a  violation  of  his 
right  of  personal  liberty,  a  right  of  a  different  kind,  which  would 
be  equally  a  violation  of  it  if  he  did  not  care  to  go  to  church  at  all. 
Permissive  rights  can  be  exercised.  Indeed  when  we  speak  of 
exercising  a  right,  it  is  almost  always  a  permissive  right  that  is 
meant.  To  exercise  the  right,  as  I  have  said,  means  to  do  the  act 
that  forms  its  content.  The  acts  that  form  the  contents  of  per- 
missive rights,  as  in  the  case  of  duties,  are  defined  by  reference  to 
certain  of  their  consequences,  in  the  case  of  rights  always  actual 
consequences,  which  are  the  definitional  consequences  of  the  rights. 
A  right  to  do  a  certain  act  means  a  right  to  make  any  sort  of  bodily 
movements  so  as  to  produce  certain  consequences.  If  the  right, 
as  in  the  case  with  property  rights,  is  a  right  in  a  thing,  which 
may  be  called  its  object,  the  only  consequences  which  can  be  defini- 
tional of  the  right  are  consequences  produced  upon  that  thing.  But 
an  act  done  in  the  exercise  of  a  right,  which  produces  consequences 
definitional  of  the  right,  and  in  connection  with  those  consequences 
is  truly  an  exercise  of  the  right,  may  also  produce  other  conse- 
quences which  are  not  definitional,  in  connection  with  which  it  is 
not  an  exercise  of  the  right  at  all,  and  indeed  may  be  tortious.  Of 
course  the  act  so  far  as  it  produces  definitional  consequences  can- 
not be  wrongful,  but  it  may  be  so  far  as  it  produces  non-definitional 
consequences.  This  is  the  explanation  of  the  maxim  sic  utere  tuo 
ut  alienum  noil  loodas,  which  may  be  roughly  translated:  in  doing 
acts  in  the  exercise  of  your  own  permissive  rights,  do  not  produce 
non-definitional  consequences  which  are  violative  of  the  rights  of 
others.     It  is  necessary  to  distinguish  between  an  act  which  is  an 
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exercise  of  a  right  and  an  act  done  in  the  exercise  of  a  right ;  but 
the  same  act  may  have  both  characters. 

To  illustrate :  A  is  the  owner  of  a  gun  and  its  loading.  Own- 
ership includes  a  permissive  right  to  do  whatever  the  owner 
pleases  with  the  thing  owned,  to  produce  any  sort  of  consequences 
upon  it.  A  shoots  B's  cow  with  the  gun.  His  act  is  an  exercise 
of  his  right  so  far  as  it  produces  consequences  upon  the  gun, 
the  powder  and  the  bullet,  e.  g.  the  flight  of  the  bullet ;  those  conse- 
quences are  definitional  of  his  right.  But  the  consequences  pro- 
duced upon  the  cow  are  not  definitional  of  his  right ;  and  in  con- 
nection with  them  his  act  is  not  an  exercise  of  his  right,  but  is 
tortious. 

(3)  Protected  rights.  Although  the  law  is  a  system  of  rules 
whose  direct  and  immediate  object  is  to  command  and  forbid 
acts,  its  ultimate  object  is  always  to  protect  states  of  fact.  Some 
state  of  fact  is  always  the  summum  bonum  for  the  law.  Acts  are 
important  only  relatively  to  states  of  fact.  A  state  of  fact  which 
the  law  seeks  to  protect  may  be  one  that  already  exists,  such  as 
the  life  of  a  person  or  his  good  reputation  or  his  possession  of  a 
thing  of  which  he  has  possession,  or  it  may  be  one  that  the  law 
seeks  to  bring  into  existence,  such  as  the  possession  by  a  creditor 
of  money  which  is  owed  to  him  or  the  future  education  of  a  child. 
The  protection  is  given  by  creating  and  enforcing  duties  whose 
performance  will,  or  will  tend  to,  protect,  i.  e.  conserve  or  bring 
into  existence,  the  state  of  fact.  The  definitional  consequences  of 
duties  are  often  either  identical  with  the  states  of  fact  which  the 
law  seeks  to  protect  by  imposing  the  duties  or  are  contradictory 
states  of  fact,  in  which  latter  case  either  state  of  fact  may  be 
spoken  of  as  definitional  of  the  duty,  or  one  may  be  said  to  be 
positively  and  the  other  negatively  definitional.  Thus  in  the  duty 
of  a  bailee  to  protect  the  chattel  from  injury,  the  good  physical 
condition  of  the  chattel  is  the  state  of  fact  to  be  protected  and  is 
also  the  definitional  consequence  of  the  duty.  But  in  a  duty  not 
to  kill  a  man,  his  life  is  the  state  of  fact  to  be  protected,  while  his 
death,  which  is  its  contradictory,  i^  the  definitional  consequence 
of  the  duty.  But  sometimes  the  definitional  consequence  of  a 
duty  is  not  the  fact  to  he  protected,  but  some  intermediate  state 

of  fact,  which,  if  it  exist-,  will  in  turn  produce  or  conserve  the 
protected  fact.  Thus  in  a  duty  of  the  seller  of  poison  to  label  it 
"Poison,"  the  definitional  consequence  of  the  duty  is  the  presence 


THE  ARRANGEMENT  OF  THE  LAW.  303 

of  a  proper  label  on  the  bottle,  but  the  fact  to  be  protected  is 
the  lives  of  persons  who  may  deal  with  the  article. 

Because  the  definitional  consequences  of  duties  do  not  always 
coincide  with  the  states  of  fact  that  are  ultimately  to  be  protected, 
and  also,  and  especially,  because,  as  will  be  hereafter  explained, 
the  same  state  of  facts  may  be  protected  by  various  different 
duties  and  the  same  duty  may  be  imposed  for  the  protection  of 
various  states  of  fact,  it  is  impossible,  or  at  least  would  be  diffi- 
cult and  inconvenient,  to  describe  the  states  of  fact  that  the  law 
protects  in  connection  with  duties.  Yet  somewhere  they  must  be 
described  fully  and  in  detail.  It  is  therefore  a  matter  of  obvious 
convenience  to  describe  the  protected  states  of  fact  once  for  all 
in  their  appropriate  place,  and  then  they  can  be  briefly  referred  to 
as  praecognita  in  defining  the  various  duties.  This  however,  as 
will  be  explained,  does  not  fully  apply  to  obligations. 

Those  protected  states  of  fact,  which  are  the  ultimate  objects 
of  the  law's  solicitude,  whose  description  is  for  convenience  to  be 
separated  from  the  description  of  the  acts  which  the  law  com- 
mands or  forbids  for  their  protection,  form  the  contents  of  a  class 
of  rights  very  different  in  their  nature  from  and  of  more  impor- 
tance for  legal  purposes  than  the  other  classes  of  rights  whose 
contents  are  acts.  They  are  rights  in  states  of  fact,  not  in  acts. 
A  protected  right  may  be  defined  as  the  legal  condition  of  a  person 
for  whom  the  law  protects  a  state  of  fact  by  imposing  duties  on 
other  persons,  whose  performance  will  or  will  tend  to  conserve 
or  bring  into  existence  that  state  of  fact.  The  state  of  fact,  not 
any  act,  is  the  content  of  the  right.  To  define  such  a  right  is  to 
describe  the  protected  state  of  fact,  which  may  be  done  without 
any  reference  to  the  acts  commanded  or  forbidden  for  its  sake. 
The  mere  state  of  fact  is  a  thing  which  can  be  described  inde- 
pendently and  by  itself. 

Such  a  right  may  have  a  thing  for  its  object,  in  which  case  the 
protected  state  of  fact  is  some  condition  of  the  thing,  and  noth- 
ing else.  A  person  may  also  stand  as  the  object  of  such  a  right; 
e.  g.  a  husband  has  rights  in  his  wife  as  to  her  chastity,  which  is 
a  condition  of  her  body.  But  the  right  need  not  have  any  per- 
son or  thing  for  its  object.  This  is  true  of  the  right  of  reputation. 
A  man's  reputation  is  a  state  of  fact  which  the  law  protects,  but 
is  not  a  thing. 

When  a  duty  is  imposed  to  protect  a  certain  right,  the  duty 
corresponds  to  that  right.    There  is  no  general  rule  to  decide  what 
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duties  correspond  to  a  particular  right  or  to  what  rights  a  par- 
ticular duty  corresponds.  Some  duties  correspond  to  many  rights, 
and  some  to  few;  some  rights  have  many  corresponding  duties, 
and  other  rights  few.  Thus  the  right  of  property  is  protected 
by  many  corresponding  duties,  one  of  which  is  the  duty  not  to  do 
negligent,  i.  c.  unreasonably  dangerous,  acts,  which  duty  also 
corresponds  to  many  other  rights,  e.  g.  to  various  rights  of  per- 
sonal security  and  rights  in  the  persons  of  others,  such  as  some 
of  a  husband's  rights  in  his  wife's  bodily  condition.  On  the  other 
hand  duties  not  to  publish  slanders  and  libels  correspond  only  to 
the  right  of  reputation,  and  are  the  only  duties  that  correspond  to 
that  right. 

Regularly  a  duty  is  owed  to  all  persons  who  have  rights  of  the 
kind  to  which  it  corresponds,  and  to  no  one  else.  Duties  so  far  as 
they  correspond  to  property  rights  are  owed  only  to  the  holders  of 
property ;  but  since  all  persons  have  rights  of  personal  security, 
duties  which  correspond  to  those  rights  are  owed  to  everybody. 
But  sometimes  certain  classes  of  holders  of  such  rights  are  ex- 
cluded from  the  scope  of  the  duty.  Thus  certain  duties  to  use 
care,  which  correspond  generally  to  rights  of  personal  security 
and  property,  are  not  owed  to  trespassers,  although  trespassers 
have  such  rights. 

Protected  rights  can  not  be  exercised,  there  being  no  act  to  be 
done  or  omitted  by  the  holder  of  the  right.  But  they  can  be 
violated.  When  we  speak  of  the  violation  of  a  right,  it  is  usually 
this  kind  of  a  right  that  we  mean.  The  violation  of  a  right  means 
any  impairment  of  the  protected  state  of  fact,  at  least  if  such  im- 
pairment is  caused  by  someone's  conduct.  Impairment  here  in- 
cludes the  failure  of  the  protected  state  of  fact  to  come  into  exist- 
ence at  all,  when  its  coming  into  existence  is  the  object  of  the 
law,  c.  g.  the  non-payment  of  a  debt.  The  above  described  mean- 
ing of  the  word  violation  is  wider  than  the  ordinary  meaning. 
Generally  the  word  is  used  with  the  implication  that  the  conduct 
by  which  the  protected  state  of  fact  is  impaired  is  wrongful,  so 
that  the  violation  of  a  right  imports  a  wrong  or  injury.  But  as  I 
here  use  the  word,  that  is  not  necessary.  Any  impairment  of  the 
protected  state  of  fad  I  shall  call  a  violation  of  the  right,  which 
may  be  quite  innocent.  It  is  only  where  the  conduct  is  a  breach  of 
some  duty  that  corresponds  to  the  righl  thai  it  is  wrongful. 

(4)  Facultative  rights.  Such  a  right  is  a  legal  power  or  ability 
to  do  something  which   would   otherwise   be   legally   impossible. 
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It  is  legal,  not  natural  or  physical,  possibility  that  is  here  referred 
to.  A  permission  to  do  some  act  which  the  actor  could  do  without 
the  permission  creates  a  permissive,  not  a  facultative,  right,  e.  g. 
a  permission  to  a  railroad  company  to  lay  its  tracks  in  a  street. 
But  a  franchise  to  become  a  corporation  is  a  facultative  right, 
because  without  the  franchise  it  would  be  legally  impossible  to 
form  the  corporation. 

Facultative  rights  can  be  exercised.  With  some  of  them  the 
exercise  is  by  the  mere  act  of  the  holder  of  the  right,  like  a  power 
of  appointment,  which  is  a  facultative  right  to  dispose  of  prop- 
erty in  which  the  holder  of  the  power  may  have  no  other  right  or 
interest.  Other  facultative  rights  can  be  exercised  only  through 
the  agency  of  a  court,  such  as  an  equitable  lien,  which  is  also  a 
right  to  dispose  of  property  in  which  the  power  holder  has  no 
other  interest. 

Facultative  rights  can  not  be  violated,  and  have  no  duties  cor- 
responding to  them.  It  is  true  that  they  are  often  created  to  en- 
force the  performance  of  duties,  as  in  the  case  of  certain  liens. 
But  the  duty  does  not  correspond  to  the  right  of  lien,  and  would 
equally  exist  if  it  were  not  secured  by  the  lien.  Thus  the  duty  to 
pay  a  debt  corresponds  to  a  protected  right  of  the  creditor,  and  is 
enforcible  independently  of  any  lien.  It  is  not  intended  to  be 
asserted  that  all  liens  are  mere  facultative  rights.  A  mortgage 
or  pledge,  for  instance,  comprises  also  protected  and  sometimes 
permissive  rights. 

Rights  are  in  rem  and  in  personam.  Those  names  are  inappro- 
priate, because  a  right  in  rem  need  not  concern  a  thing,  and  all 
rights  are  against  persons. 

A  right  in  rem  is  one  that  avails  against  persons  generally. 
If  it  is  a  permissive  or  facultative  right,  it  can  be  exercised  as 
against  any  one;  if  a  protected  right,  duties  corresponding  to  it 
rest  upon  all  other  persons.  On  the  other  hand  a  right  in  personam 
avails  only  against  some  specific  person  or  persons,  and  duties  cor- 
responding to  it  rest  only  on  such  persons.  However  in  the  case 
of  a  right  in  rem,  although  some  duties  corresponding  to  it  rest 
upon  all  persons,  it  does  not  follow  that  that  is  so  of  all  its  cor- 
responding duties,  or  that  all  other  persons  must  have  the  same 
duties  to  the  holder  of  the  right.  There  are  certain  negative 
duties,  duties  to  forbear  from  acts,  which  correspond  to  rights  in 
rem,  e.  g.  the  duty  not  to  do  negligent  acts,  to  which  all  persons  are 
subject.     But  there  are  no  affirmative  duties,  duties  to  do  acts, 
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of  that  generality.  Duties  to  do  acts  always  arise  out  of  some 
special  situation  in  which  the  person  subject  to  the  duty  stands, 
and  rest  only  upon  persons  in  such  situations.  Nevertheless  they 
may  correspond  to  rights  in  rem.  Thus  the  possessor  of  a  danger- 
ous thing  comes  under  a  duty  to  use  care,  i.  e.  to  do  such  acts  as 
are  reasonably  necessary,  to  prevent  it  from  doing  harm.  This 
duty  rests  only  on  possessors  of  such  things.  But  it  corresponds 
to  rights  of  personal  security  and  property  of  other  persons,  which 
are  rights  in  rem. 

The  importance  of  the  distinction  between  rights  in  rem  and  in 
personam,  in  relation  to  the  arrangement  of  the  law,  is  this : 
protected  rights  in  rem  are  few  in  number,  are  defined  wholly  by 
general  rules  of  law  and  not  by  agreement,  and,  as  has  been  said, 
can  and  must  be  enumerated  and  defined  separately  from  the  duties 
which  correspond  to  them.  The  rights  and  the  corresponding 
duties  depend  upon  different  facts,  and  can  arise,  be  varied  or 
cease  to  exist  independently  of  each  other.  They  must  be  classified 
according  to  their  respective  contents.  But  with  rights  in  per- 
sonam the  case  is  very  different.  With  them  the  right  and  the 
duty  arise  from  the  same  facts  or  transaction,  usually  ah  agree- 
ment ;  their  contents  vary  without  limit,  being,  when  the  right  and 
duty  are  created  by  agreement,  just  what  the  parties  choose  to 
make  them ;  one  can  not  be  varied  or  extinguished  without  a 
corresponding  effect  upon  the  other;  and  any  classification  of 
them  by  their  contents  is  impracticable,  the  only  practicable  classi- 
fication being  according  to  their  mode  of  origin.  Therefore,  in 
an  arrangement  of  the  law,  rights  in  personam  would  have  to  be 
treated  in  connection  with  their  corresponding  duties,  and  in  a 
separate  place  and  on  a  different  plan  from  rights  in  rem. 

The  elements  of  a  wrong — speaking  only  of  civil  injuries,  not 
of  crimes,  to  which  latter  the  following  statements  do  not  wholly 
apply — are  as  follows: 

(1)  There  must  be  a  breach  of  duty.  Damage  not  due  to  a 
breach  of  duty,  though,  as  above  explained,  it  may  amount  to  a 
violation  of  a  protected  right,  is  damnum  absque  injuria. 

(2)  There  must  be  a  violation  of  a  protected  right.  A  mere 
breach  of  duty,  e.  g.  a  negligent  act  which  by  good  luck  does  no 
harm,  but  i^  nevertheless  a  breach  of  duty,  or  a  fraudulent  mis- 
representation which  is  not  believed  and  therefore  produces  no 
consequences,  though  a  breach  of  a  duty  of  intention,  is  not  a 
wrong. 
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(3)  The  duty  broken  must  correspond  to  the  right  violated 
and  be  owed  to  the  holder  of  that  right.  This  subject  of  the  cor- 
respondence of  duties  to  rights  is  not  generally  understood  and 
has  not  been  well  developed  by  judges  and  text  writers.  It  is 
usually  confounded  with  the  subject  of  the  proximateness  of  con- 
sequences, and  defendants  have  often  been  held  not  liable  for 
damage  from  their  conduct  for  the  reason  given  that  the  damage 
was  only  a  remote  consequence  of  the  conduct,  when  the  true  rea- 
son should  have  been  that  the  duty  broken  did  not  correspond  to 
the  right  violated  or  was  not  owed  to  the  particular  person  in- 
jured, in  which  latter  case  it  is  often  said  that  the  injured  person 
assumed  the  risk  of  the  injury.  A  proper  understanding  of  the 
correspondence  between  the  various  kinds  of  rights  and  duties  is 
necessary  to  a  sound  theory  of  wrongs.  But  the  subject  is  too 
large  and  complicated  to  be  gone  into  here.  I  have  discussed  it  at 
some  length  in  an  article  in  the  Yale  Law  Journal  of  January,  1916. 

For  example :  the  duty  of  a  railroad  company  to  use  care  to 
keep  its  cars  in  a  safe  condition  corresponds  to  rights  of  personal 
security,  and  is  owed  to  passengers.  But  if  a  tramp  steals  a  ride 
upon  a  car,  it  is  not  owed  to  him,  though  he  has  as  good  a  right 
of  personal  security  as  a  passenger  has.  Therefore  he  has  no 
action  if  he  is  hurt  by  a  defect  in  a  car. 

(4)  The  violation  of  right  must  be  the  actual,  and  also  the 
proximate,  consequence  of  the  conduct  that  constitutes  the  breach 
of  duty.  It  may  be  the  actual  consequence  without  being  the 
proximate  consequence.  The  actuality  and  the  proximateness  of 
a  given  consequence  in  relation  to  a  given  cause  are  two  quite 
different  questions,  the  former  being  always  a  question  of  fact, 
while  the  latter  may  be  one  of  law.  The  question  of  the  proxi- 
mateness of  consequences  is  the  most  difficult  one  that  I  have 
found  in  the  law.  I  have  discussed  it  in  an  article  in  the  Harvard 
Law  Review  of  November,  1914. 

It  will  be  enough  to  say  here  that  proximateness  most  often 
depends  upon  probability;  but  not  always,  as  is  sometimes  as- 
serted. 

As  soon  as  the  above-mentioned  conditions  have  been  complied 
with,  there  is  a  complete  wrong,  for  which  an  action  will  lie.  But 
after  a  complete  wrong  has  arisen,  further  injurious  consequences 
may  ensue,  which,  though  not  a  part  of  the  wrong  but  extraneous 
to  it,  may  still  be  the  subject  of  a  recovery  in  an  action  for  the 
wrong,  and  may  aggravate  the  damages.     Such  consequences  will 
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be  called  in  this  article  consequential  damage.  The  violation  of 
right  that  is  an  essential  element  in  the  wrong,  without  which 
there  would  be  no  wrong  and  whose  presence  is  sufficient,  with- 
out more,  to  complete  the  wrong,  must  therefore  be  carefully 
distinguished  from  consequential  damage,  though  the  latter  may 
consist  in  a  violation  of  right  and  even  in  a  further  violation  of 
the  same  right  that  has  been  violated  in  the  wrong.  However  in 
ordinary  use  the  term  consequential  damage  often  includes  the 
very  violation  of  right  that  is  an  element  of  the  wrong,  where 
that  is  only  an  indirect  consequence  of  the  wrongful  act. 

TO  BE   CONCLUDED. 

Henry  T.  Terry. 
New  York  City. 


JURISDICTION  OF  CAUSES  OF  ACTION 

ARISING    UNDER   THE   ACT   TO 

REGULATE  COMMERCE. 

The  Act  to  Regulate  Commerce  of  1887,  and  its  amendments, 
besides  establishing  the  Interstate  Commerce  Commission  as  a 
tribunal  with  legislative,  judicial  and  administrative  functions, 
made  federal  statutory  duties  of  duties  that  had  hitherto  existed 
at  common  law,  or  by  state  statutes,  and  also  created  new  rights 
and  new  duties.  By  section  22  it  expressly  preserved  the  remedies 
then  existing  at  common  law  and  by  statutes.  As  a  consequence, 
the  carriers  found  themselves  under  duties  newly  created  and  old 
duties  declared  by  federal  authority,  and  shippers  found  them- 
selves possessed  of  new  rights  and  retaining  old  ones.  The  crea- 
tion of  new  and  the  preservation  of  old  remedies  inevitably  led 
to  conflicts.  Different  sovereignties  and  different  jurisdictions 
seemed  to  exercise  concurrent  authority. 

It  is  not  yet  possible  to  set  out  with  authority  the  boundaries 
of  the  different  jurisdictions,  but  the  following  conclusions  are 
submitted  as  reasonable  inferences  from  the  statute  and  decisions 
of  the  Supreme  Court. 

The  duties  laid  upon  carriers  by  the  act  are  of  two  kinds,  which 
we  may  call  qualified  and  positive  duties.  The  positive  duties  call 
for  no  tribunal  to  declare  whether  or  not  they  have  arisen.  They 
are  like  all  other  legal  duties,  whose  breach  gives  rise  to  causes  of 
action.  Examples  are,  the  duty  to  charge  the  published  rate,  to 
furnish  transportation,  to  file  schedules  of  tariffs  with  the  Com- 
mission, to  obey  the  orders  of  the  Commission,  etc.  The  concur- 
rent jurisdiction  of  the  Commission  and  courts  over  these  causes 
of  action  will  be  examined  later. 

There  are  qualified  duties  which  may  or  may  not  arise  accord- 
ing to  circumstances.  "Under  the  statute  there  are  many  acts  of 
the  carrier  which  are  lawful  or  unlawful  according  as  they  are 
reasonable  or  unreasonable,  just  or  unjust."  Penna.  R.  R.  v. 
International  Coal  Co.1  Whenever  the  duty  of  the  carrier  depends 
upon  the  qualitative  character  of  the  act  or  omission  to  act,  it  is  a 
qualified  duty. 

It  is  at  once  evident  that  the  proper  determination  of  this  quali- 
tative character  of  the  act  or  omission  may  be  difficult  and 
laborious.     It  often  requires  a  high  degree  of  expert  skill  and 

x(1913)  230  U.  S.  184,  196,  33  Sup.  Ct.  893. 
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knowledge.  These  problems  invoke  the  exercise  of  the  Commis- 
sion's judicial  functions.  And  the  jurisdiction  of  the  Commis- 
sion in  determining  the  qualitative  character  of  the  acts  or  omis- 
sions of  carriers  is  exclusive.  Texas  &  Pacific  Railway  v.  Abilene 
Cotton  Oil  Co.2 

JURISDICTION   OF  THE   COMMISSION. 

The  determination  of  whether  a  rate  or  a  practice  is  reasonable 
or  unreasonable,  or  justly  or  unjustly  discriminatory,  is  the  funda- 
mental judicial  function  of  the  Commission.  No  cause  of  action 
can  arise  in  which  an  unreasonable  or  unjustly  discriminatory  rate 
or  practice  is  an  essential  element,  until  the  Commission  in  its 
judicial  capacity  has  made  a  finding  upon  the  character  or  nature 
of  the  act,  and  stamped  it  as  unreasonable  or  unjust.  It  may  at 
times  be  difficult  to  determine  whether  the  duty  falls  into  the 
qualified  or  positive  classification.  But  if  to  the  duty  is  applied 
the  test,  does  it  depend  upon  the  qualitative  character  of  the  act 
or  omission,  the  result  places  the  duty  in  one  or  the  other  category. 

This  function  of  the  Commission  should  be  distinguished  from 
its  jurisdiction  over  complaints.  In  determining  whether  or  not 
the  qualified  duty  has  arisen  and  whether  or  not  there  has  been  a 
breach,  it  is  fixing  a  status.  It  is  creating  (or  denying)  under  the 
particular  facts  a  legal  duty  and  declaring  its  violation.  It  is  a 
preliminary  proceeding  to  a  complaint,  and  the  preliminary  pro- 
ceeding may  be  entirely  separated  from  the  complaint  based  upon 
it.  After  a  finding  as  to  the  qualitative  character  of  the  act,  the 
complaint  may  be  brought  upon  the  finding  before  the  Commission, 
or  in  the  federal  courts.3 

But  in  addition  to  this  exclusive  jurisdiction,  it  is  provided  bi- 
section 9  of  the  act : 

"Any  person  or  person^  claiming  to  be  damaged  by  any  com- 
mon carrier  subject  to  the  provisions  of  this  act  may  either  make 
complaint  to  the  commission  as  hereinafter  provided  for.  or  may 
bring  suit  in  his  or  their  own  behalf  fur  the  recovery  of  the  dam- 
ages for  which  such  common  carrier  may  he  liable  under  the  pro- 
visions of  this  act,  in  any  districl  [or  circuit]  courl  of  the  United 
Stati-,  of  competent  jurisdiction,  hut  such  person  <>r  persons  shall 
not  have  the  right  to  pursue  both  of  said  remedies,  and  must  in 
each  case  elect  which  one  of  the  two  methods  of  procedure  herein 
provided  for  In-  or  they  will  adopt." 

'(1907)  204  U.  S.  426,  27  Sup.  Ct.  350. 

•     Mi        I  larnell  v.  111.  Cent.  K.  R,   I  1912)  225  U.   S. 

243.  32  Sup.  Ct.  760;  Penn.  R.  R.  v.  Clark  Coal  Co.  (1015)  238  U.  S.  456, 
35  Sup.  Ct.  896. 
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This  provision  gives  the  commission  a  jurisdiction,  concurrent 
with  that  of  federal  courts,  for  awarding  damages  for  the  breach 
of  every  right  of  a  shipper  created  by  or  included  in  the  act  to 
regulate  commerce.  Some  rights  are  created  by  the  act,  arising 
out  of  what  we  have  called  positive  duties,  that  had  never  before 
existed,  and  some  were  declared  in  the  statute  which  had  existed 
at  common  law  or  by  state  legislation.  There  are  many  which  do 
no  depend  upon  the  qualitative  character  of  the  act  or  omission  of 
the  carrier.  For  example,  the  duty  laid  upon  the  carrier  in  section 
1  to  provide  and  furnish  transportation,  includes  the  duty  to  deliver 
safely.  Loss  of  goods,  or  damage  to  them  by  negligence  or  delay, 
is  a  breach  of  a  duty  declared  in  the  act,  and  under  section  9  above 
quoted  it  seems  the  Commission  has  jurisdiction  over  such  a  cause 
of  action.4 

In  Joynes  v.  Penn.  R.  R.?  Commissioner  Harlan  held  the 
jurisdiction  of  the  Commission  under  section  9  was  limited  to 
actions  for  "rate  damages",  that  is,  damages  caused  by  charging 
an  unlawful  or  illegal  rate.  The  particular  question  involved  was 
damages  from  unjust  discrimination  in  furnishing  cars.  The  limi- 
tation of  the  jurisdiction  of  the  Commission  in  this  opinion,  in 
which  a  majority  concurred,  was  placed  mainly  upon  the  intent  of 
the  act,  expediency,  and  the  right  of  the  Commission  to  determine 
for  itself  what  controversies  could  be  brought  before  it.  Com- 
missioner Lane  dissented,  Commissioners  Clements  and  Prouty 
concurring  in  the  dissent,  and  declared : 

"The  jurisdiction  of  the  Commission  is  coextensive  with  the 
mandates  and  prohibitions  of  the  act."6 

The  Supreme  Court  has  not  yet  defined  the  Commission's 
jurisdiction,  but  it  has  declared  it  is  not  limited  to  "rate  damages". 

"There  is  nothing  in  the  Act  to  suggest  that  the  damages  which 
may  thus  be  ascertained  (sec.  8,  9,  13  and  16)  are  only  those 
arising  from  unreasonable  or  unjustly  discriminatory  rates."7 

4As  to  what  "transportation"  includes  see  Southern  Ry.  v.  Prescott 
(1916)  240  U.  S.  632,  36  Sup.  Ct.  469. 

5(1909)  17  I.  C.  C.  361. 

V  370.  The  ruling  in  Joynes  v.  Penn.  R.  R.,  supra,  was  broadened  in 
Hillsdale  Coal  &  Coke  Co.  v.  Penn.  R.  R.  (1910)  19  I.  C.  C.  356,  after 
a  decision  in  Morrisdale  Coal  Co.  v.  Penn.  R.  R.  (1910)  176  Fed.  748, 
holding  the  courts  could  not  take  jurisdiction  over  an  action  brought  for 
unjust  discrimination  in  furnishing  cars,  until  a  finding  as  to  discrimination 
by  the  Commission. 

7Penn.  R.  R.  v.  Clark  Coal  Co.  (1915)  238  U.  S.  456,  469,  35  Sup.  Ct. 
896. 
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In  earlier  cases,  the  Commission  has  refused  to  entertain 
actions  for  damages  caused  by  delay,8  for  failure  to  make  prompt 
delivery,9  for  failure  to  furnish  cars,  except  when  a  discriminatory 
practice  was  alleged.10 

But  the  Commission  entertains  complaints  for  charges  in  excess 
of  the  published  rates,  i.  e.,  illegal  charges.  If  it  is  to  limit  its 
jurisdiction  it  would  seem  that  the  natural  boundary  would  be 
between  actions  over  which  its  jurisdiction  was  exclusive  and 
those  over  which  it  was  concurrent.  But  there  is  no  authority  for 
such  a  limitation  upon  the  Commission's  jurisdiction. 

Section  8  of  the  act  provides  that  in  case  any  common  carrier 

"shall  do,  cause  to  be  done,  or  permit  to  be  done  any  act,  matter, 
or  thing  in  this  act  prohibited  or  declared  to  be  unlawful,  or  shall 
omit  to  do  any  act,  matter,  or  thing  in  this  act  required  to  be 
done" 

it  shall  be  liable  to  the  person  injured  in  damages. 

This  section  created  a  cause  of  action  for  the  breach  of  any 
provision  of  the  act. 

Section  9  of  the  act  provides  that  any  person  claiming  to  be 
damaged  by  any  carrier 

"may  either  make  complaint  to  the  Commission  as  hereinafter 
provided  for," 

or  may  bring  suit  in  a  district  court. 

The  clause  "as  hereinafter  provided  for"  refers  to  section  13. 

Section  13  of  the  act  provides  that  any  person 

"complaining  of  anything  done  or  omitted  to  be  done  by  any 
common  carrier  subject  to  the  provisions  of  this  Act,  *  *  * 
may  apply  to  said  commission  by  petition,     *     *     *." 

These  sections  contain  no  limitation  upon  the  kinds  of  com- 
plaint of  which  the  Commission  may  take  cognizance.  The  juris- 
diction described  extends  to  all  provisions  of  the  act.  A  contra- 
vention of  any  provision  of  the  act  is  within  the  Commission's 
jurisdiction,  and  the  limits  to  the  Commission's  jurisdiction  arc 
co-extensive  with  the  boundaries  of  the  act. 

Sections  8,  9  and  13  must  be  considered  separately  from  sec- 
tion 15.     Section  15  prescribes  an  additional  power  of  the  Com- 

"Duncan  v.  A.  T.  &  S.  F.  R.  R.  (1893)  6  I.  C.  C.  85. 
•Blume  &  Co   v.  Wells  Fargo  &  Co    (1909)  15  L  C  C.  53. 

on  .-.  C.  &  N.  W.  Ry.  (1892)  5  I    C.  C.  84,  and  see  Woodward 
&  Dickerson  v.  I..  &  X.  K.  R.  I  1909)   IS  I.  C.  C.  170 
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mission,  and  is  not  descriptive  of  its  jurisdiction  over  complaints. 
Its  effect  is  to  state  that  when  during  the  course  of  investigations 
arising  from  complaints  or  from  investigations  on  its  own  initia- 
tive, it  is  found  that  rates,  charges,  classifications,  regulations,  or 
practices  are  unreasonable  or  unjustly  discriminatory  the  Commis- 
sion may  make  an  order  directed  against  the  rates,  charges,  regu- 
lations or  practices  generally,  and  command  that  they  cease,  or  be 
heavily  penalized.  Section  15  is  for  the  general  protection  of  the 
public.  It  is  a  declaration  that  the  Commission  when  a  complaint 
is  heard  is  not  limited  to  a  consideration  of  the  particular  parties 
named.  It  may  view  the  proceeding  for  the  benefit  of  all.  And 
while  awarding  damages  or  relief  to  a  particular  complainant,  it 
may  award  general  relief  and  protection  to  the  public.  Thus  when 
a  particular  rate  is  declared  unreasonable,  or  a  practice  unjustly 
discriminatory,  and  prohibited,  a  person  not  a  party  to  the  con- 
troversy may  use  such  a  finding  as  a  basis  for  a  complaint.11 

It  must  be  noted,  however,  that  it  is  not  in  every  complaint  for 
damages  that  the  powers  granted  under  section  15  may  be  exer- 
cised. The  power  to  issue  what  is  analogous  to  mandatory  injunc- 
tions is  limited,  and  does  not  extend  to  every  branch  of  the  Act  to 
Regulate  Commerce. 

Section  15  declares  that  when  "any  individual  or  joint  rates  or 
charges"  or  when  "any  individual  or  joint  classifications,  regula- 
tions, or  practices"  are  "unjust  or  unreasonable  or  unjustly  dis- 
criminatory, or  unduly  preferential  or  prejudicial  or  otherwise  in 
violation  of  any  of  the  provisions  of  this  Act",  the  Commission  is 
empowered  to  determine  and  prescribe  "what  will  be  the  just  and 
reasonable  individual  or  joint  rate  or  rates,  charge  or  charges" 
and  "what  individual  or  joint  classification,  regulation,  or  prac- 
tice is  just,  fair,  and  reasonable".  And  the  Commission  is  empow- 
ered "to  make  an  order  that  the  carrier  or  carriers  shall  cease  and 
desist  from  such  violation  to  the  extent  to  which  the  commission 
finds  the  same  to  exist". 

This  power  to  enjoin  or  prescribe  an  act  is  limited  to  rates, 
classifications,  regulations  and  practices. 

Regulations  and  practices  is  a  broad  term,  and  has  not  yet 
been  defined.  It  was  attempted  in  Interstate  Com.  Comm.  v. 
111.  Cent.  R.  R.12  to  limit  the  meaning  of  "practices",  in  section  15, 
before  the  1910  amendment,  to  practices  affecting  rates.     But  the 

"Phillips  v.  Grand  Trunk  Ry.   (1915)  236  U.  S.  662,  35  Sup.  Ct.  444. 
"(1910)  215  U.  S.  452,  477,  30  Sup.  Ct.  155. 
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court  properly  held  that  "practices"  were  to  be  construed  as  prac- 
tices concerning  transportation.  In  one  sense  any  act  of  a  carrier 
may  be  said  to  be  a  practice  concerning  transportation. 

In  Atchison  Ry.  v.  United  States13  the  court  said  that  tariffs 
withdrawing  a  pre-cooling  privilege  "would  have  changed  the 
practice". 

In  Loomis  v.  Lehigh  Valley  R.  R.li  the  court  after  describing 
a  custom  of  a  carrier  in  supplying  lumber  to  construct  bulkheads 
in  box  cars  for  certain  shipments,  said,  "This  practice  was  discon- 
tinued". Whether  or  not  a  shipper  should  be  reimbursed  for 
supplying  these  facilities  was  the  issue,  and  the  court  declared15 
"in  the  last  analysis  the  instant  cause  presents  a  problem  which 
directly  concerns  rate-making  and  is  peculiarly  administrative". 

And  it  was  held  in  Mitchell  Coal  Co.  v.  Perm.  R.  R.10  that  a 
carrier's  rule  for  the  distribution  of  coal  cars  among  shippers  was 
justly  or  unjustly  discriminatory  as  the  Commission  determined.17 
It  was  contended  by  the  Commission  in  United  States  v.  Penn. 
R.  R.18  that  the  failure  or  refusal  of  a  carrier  to  furnish  cars 
of  a  particular  kind  was  a  practice.  The  court  held  such  a  refusal 
was  not  a  practice. 

"Following  a  well-known  rule  of  construction,  we  must  rather 
suppose  its  association  was  intended  to  confine  it  to  acts  or  con- 
duct having  the  same  purpose  as  its  associates.  And  there  were 
many  such  acts  for  which  the  word  could  provide, — practices  which 
confused  the  relations  of  shippers  and  carriers,  burdened  trans- 
portation, favored  the  large  shipper  and  oppressed  the  small  one." 

It  seems  to  have  been  the  intent  of  this  decision  to  limit  the 
meaning  of  practices  to  those  matters  affecting  the  reasonableness 
or  discriminatory  character  of  acts  or  omissions  of  carriers.  In 
other  words,  "practices"  as  used  in  section  15  is  not  to  be  denned 
by  a  formula  descriptive  of  the  act  itself,  but  the  relation  of  the 
act  to  questions  of  reasonableness  and  discrimination. 
To  sum  up  the  jurisdiction  of  the  Commission: 
It  has  exclusive  jurisdiction  in  determining  if,  under  particular 
facts,  the  qualified  duties  in  the  statute  have  arisen,  and  if  there 
has  been  a  breach  of  such  a  duty. 

"(1914)  232  U.  S.  199,  218,  34  Sup.  Ct.  291. 
"(1916)  240  U.  S.  4.?.  47,  36  Sup.  Ct  228. 
"At  p.  50. 

"•(1913)  230  l*.  S.  247,  33  Sup.  Ct.  916. 

lTSee  also  Penn.  K.  R.  v,  Clark  Bros.  Coal  Mining  Co    (1915)  238  V.  S. 
15  Sup.  Ct.  896;  ill.  Cen.  R.  K.  v.  Mulberry  Hill  Coal  Co    ( 1915)  238 
U.  S.  275.  35  Sup.  Ct  760. 
L6)  242  U.  S.  208. 
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It  has  jurisdiction  to  enjoin  or  prescribe  any  rate,  classification, 
regulation  or  practice  of  a  carrier,  (and  by  practice  must  be  under- 
stood an  act  affecting  the  qualified  duties  of  carriers  under  the 
statute). 

It  has  jurisdiction  over  complaints  for  damages  that  arise  from 
a  breach  of  any  provision  of  the  act  to  regulate  commerce. 

JURISDICTION  OF  COURTS. 

When  we  consider  the  jurisdiction  of  state  and  federal  courts, 
we  are  met  at  the  outset  with  the  principle,  long  established,  that 
while  the  state  may  by  regulation  of  its  intrastate  commerce  indi- 
rectly regulate  interstate  commerce,  in  the  absence  of  federal 
regulation,  when  the  federal  authority  has  been  exercised  the 
state  regulation  is  thereby  repealed.     Southern  Ry.  v.  Reid.19 

The  Act  to  Regulate  Commerce  is  an  exercise  of  federal 
authority  on  a  large  scale.  But  to  some  extent  it  is  only  a  deputi- 
zation  to  an  arm  of  the  federal  government  of  power  to  exercise 
authority.  And  when,  for  example,  the  Commission  has  been 
given  the  power  to  regulate,  and  has  not  exercised  the  power, 
state  regulations  indirectly  affecting  the  same  subject  matters  con- 
tinue valid.     Missouri  Pacific  Ry.  v.  Larabee  Mills.20 

Section  22  of  the  Act  to  Regulate  Commerce  declared  that 

"nothing  in  this  act  contained  shall  in  any  way  abridge  or  alter 
the  remedies  now  existing  at  common  law  or  by  statute,  but  the 
provisions  of  this  act  are  in  addition  to  such  remedies :" 

The  preservation  of  the  remedies  carries  with  it  the  preserva- 
tion of  the  rights  they  were  intended  to  enforce.  But  this  sec- 
tion, of  course,  must  be  understood  not  to  preserve  a  right  and  a 
consequent  remedy  that  conflicts  with  a  right  under  the  act. 

Thus,  the  act  declares  it  the  duty  of  carriers  to  furnish  trans- 
portation on  reasonable  request.  State  statutes  imposing  penal- 
ties for  failure  to  furnish  cars  within  a  specified  time  have  been 
held  either  an  unreasonable  interference  with  interstate  commerce 
as  in  Houston  &  T.  C.  R.  R.  v.  Mayes,21  or  inconsistent  with  the 
duty  declared  in  the  Act  to  Regulate  Commerce.22 

19  (1912)  222  U.  S.  424,  435,  32  Sup.  Ct.  140. 

"(1909)  211  U.  S.  612,  29  Sup.  Ct.  214. 

"(1906)  201  U.  S.  321,  26  Sup.  Ct.  491. 

"So.  Ry.  v.  Reid  (1912)  222  U.  S.  424,  32  Sup.  Ct.  140;  Chicago,  R.  I. 
&  Pac.  Ry.  v.  Hardwick  Elevator  Co.  (1913)  226  U.  S.  426.  33  Sup.  Ct. 
174;  St.  Louis,  Iron  Mountain  &  So.  Ry.  v.  Edwards  (1913)  227  U.  S.  265, 
33  Sup.  Ct.  262;  Yazoo  &  M.  V.  R.  R.  v.  Greenwood  Grocery  Co.  (1913) 
227  U.  S.  1,  33  Sup.  Ct.  213. 


316  COLUMBIA  LAW  REVIEW. 

Where  the  state  statute  or  common  law  duty  conflicts  with 
that  declared  in  the  act.  it  is  plain  enough  that  the  federal  author- 
ity is  supreme.  But  where  the  right  and  duty  at  common  law  or 
state  statute  is  the  same  as  that  declared  in  the  act,  the  forum 
of  its  remedy  is  sometimes  obscure.  The  language  of  section  22 
clearly  retains  in  the  courts  jurisdiction  over  the  breach  of  any 
duty  at  common  law  or  by  state  statute  not  in  conflict  with  a  duty 
declared  in  the  act.  and  section  9  above  quoted  gives  the  shipper 
an  election  between  seeking  his  remedy  for  the  breach  of  any  duty 
under  the  act  in  federal  courts  or  before  the  Commission. 

At  common  law  there  existed  a  duty  to  charge  reasonable 
rates,  and  to  perform  most  of  those  duties  we  have  described 
as  qualified,  whose  breach  depends  upon  the  qualitative  character 
of  the  particular  act  or  omission.  It,  therefore,  became  evident 
that  if  sections  9  and  22  were  given  their  face  value  the  rulings 
of  the  Interstate  Commerce  Commission  would  have  little  force 
and  effect.  For  if  courts,  state  or  federal,  maintained  a  concur- 
rent jurisdiction,  the  Commission's  decisions  would  be  at  best 
persuasive,  and  what  was  a  reasonable  rate  according  to  the  Com- 
mission might  be  unreasonable  in  a  court.  The  same  practices 
might  be  approved  or  condemned  by  the  different  tribunals,  and 
discriminations  be  just  or  unjust  according  to  the  place  of  deter- 
mination. Such  results  would  only  multiply  the  injustice  and 
evils  the  act  sought  to  prevent.  A  uniform  system  of  decisions 
regarding  rates  and  practices,  and  a  single  competent  authority 
were  looked  upon  as  absolutely  necessary. 

Consequently  in  Texas  &  Pacific  Ry.  v.  Abilene  Cotton  Oil 
Co.23  Mr.  Justice  White  held  that  the  act  gave  the  Commission 
exclusive  jurisdiction  over  the  reasonableness  of  rates,  questions 
of  discrimination  and  preference,  practices,  and  the  various  duties 
of  carriers,  which  we  have  called  qualified ;  that  it  would  defeat 
the  purposes  of  the  act  if  courts  were  given  a  concurrent  jurisdic- 
tion over  those  questions  which  the  Commission  was  established 
to  determine ;  and  that  therefore  sections  9  and  22  of  the  act  must 
be  construed  in  the  light  of  the  purpose  of  the  act,  and  the  juris- 
diction of  courts  as  to  these  matters  was  denied.     He  said:*4 

"The  independent  right  <>f  an  individual  originally  to  maintain 
actions  in  courts  to  obtain  pecuniary  redress  for  violations  of  the 
act  conferred  by  the  ninth  section  must  be  confined  to  redress  of 

:  i  1907)   204  U.  S.  426,  27  Sup.  Ct.  350. 
24 At  p.  442. 
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such  wrongs  as  can,  consistently  with  the  context  of  the  act,  be 
redressed  by  courts  without  previous  action  by  the  Commission." 

And  in  a  later  case  Mr.  Justice  Lamar  summed  up  the  doc- 
trine : 

"Construing,  therefore,  §§  8,  9  and  22  in  connection  with  the 
statute  as  a  whole,  it  appears  that  the  Act  was  both  declaratory 
and  creative.  It  gave  shippers  new  rights,  while  at  the  same 
time  preserving  existing  causes  of  action.  It  did  not  supersede 
the  jurisdiction  of  state  courts  in  any  case,  new  or  old,  where  the 
decision  did  not  involve  the  determination  of  matters  calling  for 
the  exercise  of  the  administrative  power  and  discretion  of  the  Com- 
mission; or  relate  to  a  subject  as  to  which  the  jurisdiction  of  the 
Federal  courts  had  otherwise  been  made  exclusive."25 

When  a  federal  statute  creates  a  duty,  an  action  for  a  breach 
may  be  brought  in  a  state  court  unless  exclusive  jurisdiction  is 
placed  elsewhere.26 

But  we  have  seen  that  by  section  9  of  the  act,  complaints  for 
damages  arising  from  its  breach  were  to  be  brought  before  the 
Commission  or  the  federal  courts.  And,  therefore,  when  any 
right  created  by  the  Act  to  Regulate  Commerce  gives  rise  to  a 
cause  of  action,  the  state  courts  have  no  jurisdiction.27 

The  jurisdiction  of  state  courts  is  limited  to  actions  arising 
from  those  rights  that  had  existed  at  common  law  or  by  statute 
prior  to  the  enactment  of  the  Act  to  Regulate  Commerce. 

In  this  connection,  attention  should  be  called  to  the  obiter  dicta 
of  the  court  in  Penn.  R.  R.  v.  Puritan  Coal  Co.,  where  it  was 
said  :28 

"But  if  the  carriers'  rule,  fair  on  its  face,  has  been  unequally 
applied  and  the  suit  is  for  damages,  occasioned  by  its  violation  or 
discriminatory  enforcement,  there  is  no  administrative  question 
involved,  the  courts  being  called  on  to  decide  a  mere  question  of 
fact  as  to  whether  the  carrier  has  violated  the  rule  to  plaintiff's 
damage.  Such  suits,  though  against  an  interstate  carrier  for  dam- 
ages arising  in  interstate  commerce,  may  be  prosecuted  either  in 
the  state  or  federal  courts." 

"Penn.  R.  R.  v.  Puritan  Coal  Co.  (1915)  237  U.  S.  121,  130,  35  Sup.  Ct. 
484. 

"Second  Employers'  Liability  Cases  (1912)  223  U.  S.  1,  57,  32  Sup.  Ct. 
169;  Claflin  v.  Houseman   (1876)  93  U.  S.  130. 

"Darnell  v.  111.  Cen.  R.  R.  (1912)  225  U.  S.  243,  32  Sup.  Ct.  760;  Penn. 
R.  R.  v.  Clark  Coal  Co.  (1915)  238  U.  S.  456,  35  Sup.  Ct.  896. 

"237  U.  S.  at  p.  131. 
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And  see  to  the  same  effect  Pcnn.  R.  R.  v.  Sonman  Shaft  Co.,29 
Penn.  R.  R.  v.  Stineman  Coal  Mining  Co.30  While  these  decisions 
state  explicitly  that  actions  for  damages  from  discrimination 
may  be  brought  in  state  courts,  they  are  out  of  harmony  with 
the  interpretation  of  the  act  in  the  Abilene  Oil  Co.  case. 
Discrimination  is  not  of  itself  the  breach  of  a  duty  laid  upon  a 
carrier  by  the  act  or  by  common  law.  Unjust  discrimination  is 
the  violation  of  the  duty.  And  the  moment  the  issue  turns  upon 
the  unjustness  of  an  act  the  appeal  is  made  to  the  administrative 
discretion  of  the  Commission,  which  is  exclusive.  It  is  possible 
that  certain  specified  acts  of  a  carrier  may  be  declared  ipso  facto 
unjustly  discriminatory,  and  the  exercise  of  the  discretion  of  the 
Commission  having  been  rendered  needless,  an  action  in  the  courts 
without  a  preliminary  finding  of  the  Commission  would  be  logical. 
The  granting  of  a  rebate  to  one  shipper  and  refusal  to  another 
might  constitute  a  conclusive  presumption  of  unjust  discrimina- 
tion.31 The  discriminatory  application  of  a  rule  of  car  distribu- 
tion might  present  an  issue  of  justness  or  unjustness.  But,  in 
any  case,  if  the  presumption  arises,  it  must  arise  under  the  Act 
to  Regulate  Commerce.  Even  a  rebate  was  not  conclusive  evi- 
dence of  unjust  discrimination  at  common  law.  And  therefore, 
the  jurisdiction  of  such  an  action  should  be  limited  to  the  federal 
courts. 

It  may  be  that  confusion  has  arisen  because  the  act  of  a 
carrier  in  failing  to  furnish  cars  may  give  rise  to  two  different 
causes  of  action, — first,  a  breach  of  the  common  law  duty  (and 
also  the  statutory  duty)  to  furnish  transportation,  and  second, 
a  breach  of  the  statutory  duty  not  to  discriminate  unjustly. 
Over  the  first  class  of  causes  of  action  state  courts  have  jurisdic- 
tion. Over  the  second  class  their  jurisdiction  is  not  reconcilable 
to  the  accepted  interpretations  of  the  act. 

We  may  summarize  the  jurisdiction  of  state  and  federal  courts 
as  follows: 

Federal  courts  have  exclusive  jurisdiction  (as  against  state 
courts)  over  causes  of  action  arising  from  the  rights  and  duties 
created  by  the  Act  to  Regulate  Commerce.  And  among  the 
created  rights  must  be  included  the  findings  of  the  Commission, 

w(1916)  242  U.  S.  120,  37  Sup.  Ct.  46. 

I  L916)  37  Sup.  Ct  118. 

3,See  Mitchell  Coal  &  Coke  Co.  v.  Pcnn.  R.  R.  ( 1913)  230  U.  S.  247,  266. 
33  Sup.  Ct.  916. 
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when  such  findings  are  necessary  conditions  precedent  to  causes  of 
action.32 

Federal  courts  have  concurrent  jurisdiction  with  state  courts 
over  causes  of  action  arising  from  rights  and  duties  declared  by 
the  Act  to  Regulate  Commerce,  but  which  had  existed  at  common 
law  or  by  statute. 

State  courts  have  jurisdiction  over  causes  of  action  arising 
from  rights  and  duties  existing  at  common  law  or  by  statute  which 
are  not  in  conflict  with  the  provisions  of  the  Act  to  Regulate  Com- 
merce, and  which  are  not  in  the  class  of  qualified  duties,  depen- 
dent upon  the  qualitative  character  of  an  act  or  omission  of  a 
carrier.33 

Henry  Hull. 

Washington,  D.  C. 

32Penn.  R.  R.  v.  Clark  Coal  Co.,  supra,  note  3;  Darnell  v.  Ill  Cent. 
R.  R.,  supra,  note  3. 

"An  award  of  reparation  by  the  Commission  may  be  enforced  in  state 
as  well  as  federal  courts  by  amendment  of  June  18,  1910,  to  section  16  of 
the  act. 
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NOTES. 

1  -  of  Mercantile  Agents. — Lions  of  mercantile  agents  are 
divisible  into  two  classes:  particular  and  general.1  The  former  are 
favored2  and  allowed  in  practically  all  cases  of  agency;8  thej  arise 
from  :i  demand  against  the  specific  thing  on  which  the  lien  is  claimed, 
due  to  advances  made  or  services  performed  in  regard  to  it.4  The 
latter  are  construed  Btrictly5  ami  in  tin-  absence  of  express  contract 

'I  Indent,  Agency   (2nd  cd.)   §  76;  Mcchcm,  Agency  (2nd  ed.)   §  1683. 

2  Kent,  Comm.  *(>34 ;  Houghton  v.  Matthews  (1803)  3  Bos.  &  l'.  485, 
494. 

'Story,  Agency   (9th  ed.)   §  37.1. 

'Mechem,  op.  cit.  g  1683;  Huffcut,  op.  cit.  §  7<>. 

'Matter  of  Heinsheimer  (1915)  214  \.  Y.  361,  108  X  E.  636,  discussed 
in  15  Columbia  Law  Rev.  529;  see  In  re  Spotter  &  Co.  (1877)  [r,  11  Eq 
412.  Strong  evidence  is  required,  as  they  encroach  on  tin  common  law  and 
destroy  equal  distribution  among  creditors.  2  Kent,  Comm.  *636.  The  con- 
trary rule-  of  Lord  Kenyon  in  Kirkman  v.  Shawcros  (1794)  '•  T.  R.  14, 
can  no  longer  be  regarded  as  law.    ( '/    Houghton  ?•.  Matthews,  supra. 
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are  restricted  to  certain  callings  in  which  they  arise  by  custom;6 
they  authorize  the  lienor  to  hold  the  property  for  a  general  balance 
of  account.7  Perhaps  the  best  known  classes  of  agents  having  the 
benefit  of  general  liens  are  factors,8  bankers,9  stock  brokers,10  and 
attorneys.11 

Factors  are  defined  as  agents  employed  to  sell  for  a  compensation 
goods  or  merchandise  consigned  by  the  principal.12  They  are  per- 
mitted to  contract  in  their  own  name,13  and  frequently  make  advances 
on  the  goods  consigned,  repaying  themselves  out  of  the  proceeds. 
They  differ  from  brokers  in  that  the  latter  are  not  in  possession  of 
the  goods  for  the  purpose  of  sale  nor  are  they  authorized  to  make 
contracts  in  their  own  name  for  the  sale  or  purchase  of  goods.14 

In  the  recent  case  of  Eames  v.  H.  B.  Claflin  Co.,  Re  Hathaway, 
Smith,  Folds  &  Co.  (2  C.  C.  A.  1917)  56  1ST.  Y.  L.  J.  1615,  the 
Hathaway  Company,  a  firm  of  note  brokers,  sold  some  notes  for 
the  bankrupts,  H.  B.  Claflin  Co.,  giving  the  vendees  an  option  agree- 
ment by  which  they  could  return  notes  to  a  certain  value  and  receive 
the  amount  paid.  Before  the  expiration  of  one  of  these  options  and 
after  the  proceeds  of  the  notes  had  been  remitted  to  the  Claflin  Com- 
pany that  company  failed;  the  vendee  returned  the  notes  to  the 
Hathaway  Company  and  was  repaid  their  value  by  the  Hathaway 
Company.  The  brokers  resisted  the  receiver's  demands  for  the  return 
of  other  unsold  paper  in  their  hands,  claiming  a  general  lien  for  the 
indebtedness  arising  out  of  the  repayment  to  the  vendee  of  the  pur- 
chase price  of  the  notes  returned.  The  court  held  that  note  brokers 

"Evidence  to  show  a  custom  must  go  to  the  length  of  establishing  that 
the  usage  was  so  universally  acquiesced  in  that  everybody  knew  of  it  or 
could  have  known  of  it.  In  re  Spotten  &  Co.,  supra;  cf.  Grant  v.  Taylor 
(1873)  35  N.  Y.  Super.  Ct.  338;  Kruger  v.  Wilcox  (1755)  Ambler,  252, 
where  merchants  were  called  in  to  testify  as  to  a  custom  among  factors  to 
hold  goods  as  security. 

72  Kent,  Comm.  *634. 

eKruger  v.  Wilcox,  supra ;  Nagle  v.  McFeeters  (1884)  97  N.  Y.  196.  A 
factor  may  hold  notes,  Hodgson  v.  Payson  (Md.  1813)  3  Har.  &  J.  339,  or 
goods,  Bradford  v.  Kimberly  (N.  Y.  1818)  3  Johns.  Ch.  431,  under  a  lien 
for  protection  against  unmatured  obligations  assumed  on  behalf  of  his 
principal,  though  a  bank  may  not,  even  though  the  principal  is  insolvent, 
Gibbons  v.  Hecox  (1895)  105  Mich.  509,  63  N.  W.  519;  Homer  v.  Bank  of 
Commerce  (1897)  140  Mo.  225,  41  S.  W.  790;  Smith  v.  Eighth  Ward  Bank 
(1898)  31  App.  Div.  6,  52  N.  Y.  Supp.  290. 

"Barnett  v.  Brandao  (1843)  6  M.  &  Gr.  630,  654:  "A  bill  may  be  sent 
to  a  banker  to  obtain  acceptance  *  *  *  [Parke,  B.  In  such  a  case  I 
should  say  there  was  a  lien  on  the  ground  that  it  was  a  part  of  the  busi- 
ness of  bankers  as  money  factors]";  Smith  v.  Eighth  Ward  Bank,  supra; 
Bank  of  Metropolis  v.  New  England  Bank  (1843)  42  U.  S.  234. 

10  1  Jones,  Liens  (3rd  ed.)  §  421 ;  In  re  London  &  Globe  Finance  Corp. 
[1902]  2  Ch.  416;  Ingersoll  v.  Cunningham  (1904)  95  App.  Div.  371,  88 
N.  Y.  Supp.  711. 

"Matter  of  Heinsheimer,  supra. 

"Story,  Agency  (9th  ed.)  §  33;  Ommen  v.  Talcott  (2  C.  C.  A.  1911) 
188  Fed.  401;  Duguid  v.  Edwards   (N.  Y.  1867)   50  Barb.  288. 

"Green  v.  United  States    (1905)   25  D.  C.  App.  549. 

"Turner  v.  Crumpton  (1911)  21  N.  D.  294,  130  N.  W.  937;  Banta  v. 
Chicago  (1898)  172  111.  204,  50  N.  E.  233.  A  broker  may  not  sell  under 
his  lien,  but  a  factor  may.     1  Jones,  Liens   (3rd  ed.)   373. 
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are  not  factors  in  the  sense  that  they  merely  by  legal  implication  have 
a  general  lien  on  all  their  principal's  property  in  their  hand- 
It  will  be  seen  at  once  that  the  position  of  the  note  broker  in  the 
principal  case  is  closely  analogous  to  that  of  a  factor  and  has  no 
resemblance  to  that  of  a  broker  as  the  latter  term  is  used  in  the 
law.16  The  court  said  that  the  similarity  of  a  note  broker  to  a  factor 
rested  on  "a  hasty  identification  with  the  goods,  wares  and  merchan- 
dise of  historic  law  of  what  are  evidences  of  indebtedness  actual  or 
inchoate  and  mere  choses  in  action."17  The  attempt  to  prove  a  lien 
in  the  principal  case  might  have  proceeded  along  two  lines.  The 
defendant  might  have  proved  either  that  it  was  within  the  definition 
of  "factor",  thus  at  once  giving  itself  a  lien,18  or  that  there  was  a 
custom  among  note  brokers  to  hold  as  security  for  a  general  balance 
notes  in  their  hands  for  the  purpose  of  sale.19  Inasmuch  as  stock 
brokers  and  bankers  have  a  general  lien  on  choses  in  action  coming 
into  their  hands  in  the  course  of  business,20  it  will  be  seen  that 
the  mere  fact  that  the  Hathaway  Company  had  choses  in  action  in 
their  hands  rather  than  goods  will  not  per  se  negative  the  presence 
of  a  lien.  But  though  in  a  considerable  number  of  cases  the  courts 
have  proceeded  by  analogy  to  the  determination  of  the  question  of 
whether  a  lien  existed,21  that  method  of  determination  seems  dan- 
gerous.22 It  is  safer  to  apply  the  test  of  custom  till  this  has  ripened 
into  a  part  of  the  law  and  become  judicially  cognizable.23 

"See  accord,  Grant  v.  Taylor,  supra;  contra,  Levy  v.  State  Bank  (S.  C. 
1840)    1  McMullan,  Law,  *431 ;  Hodgson  v.  Payson,  supra. 

"So  a  stockbroker  is  really  a  factor  though  termed  a  broker.  1  Jones, 
op.  cit.  §  17;  Morgan  v.  Jaudon  (N.  Y.  1869)  40  How.  Pr.  366,  378; 
Banta  v.  Chicago,  supra ;  cf.  the  case  of  an  insurance  broker  in  Mann  v. 
Forrester    (1814)    4  Camp.   N.   P.  *60. 

I7Tlie  fact  that  the  older  definitions  of  a  factor's  lien  only  covered 
"goods,  wares,  and  merchandise"  is  not  decisive.  Cf.  Banta  v.  Chicago, 
supra,  where  an  ordinance  taxing  brokers  in  "goods,  wares,  and  mer- 
chandise" was  held  to  include  stock  and  bond  brokers;  Beardslev  v. 
Schmidt  (1904)  120  Wis.  405,  98  N.  W.  235,  where  it  was  said  a  factor 
was  an  agent  to  sell  goods  or  other  personal  property. 

"Having  thus  proved  itself  to  be  a  factor,  the  Hathaway  Company 
would  have  had  a  lien  ipso  facto.     Nagle  v.  McFeeters,  supra. 

"Cf.  the  procedure  in  In  re  London  &  Globe  Finance  Corp..  supra; 
see  note  6,  supra.  No  satisfactory  evidence  of  custom  was  given  in  the 
principal   case. 

20See  notes  9  and  10,  supra. 

21Thus  packer  were  decided  to  have  the  benefit  of  a  lien  largely  be- 
cause of  their  similarity  to  factors.  Cf.  Ex  parte  Deeze  <  174S)  1  Atk. 
228;  hi  re  Witt  (1876)  2  Ch.  Div.  489.  "If  the  question  has  arisen  for 
the  il r-t  time  as  regards  a  stockbroker,  it  must  be  determined  by  the 
settled    priti  rning   the    general    class   <>f   contracts   to   which    that 

between  a  stockbroker  and  his  client  belongs.  *  *  *  The  most  apt  ex- 
ample *  *  *  is  probably  the  case  of  mercantile  factors  and  commission 
agents."  r.<>r<]  Kinnear  in  John  D.  Hope  &  Co.  v.  Glendenning  [1911] 
A.  C.  419,  431. 

"Cf.  the  difference  between  bankers'  and  factors'  liens  illustrated  in 
note  7,  supra. 

"Judicial  notice  is  now  taken  of  a  factor's  lien,  1  Joins,  op.  cit.  §  418, 
as  of  the  lien  of  a  stock  broker  in  England,  "ones  v.  Peppercorne  (1858) 
John    430,       i    28  I   J.  Ch.  158. 
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Mortgage  of  Vendee's  Interest  in  Executory  Contract  for  Sale 
of  Land. — Though  the  statement  is  often  made  that  a  vendee  under 
an  executory  contract  for  the  purchase  of  land  is  regarded  in  equity 
as  the  owner  of  the  land  from  the  date  of  the  contract,  and  that  the 
vendor  holds  the  legal  estate  in  trust  for  the  vendee,1  this  is  not 
strictly  true.2  Nor  is  the  theory  that  the  payment  of  the  purchase 
money  transfers  the  equitable  ownership  to  the  vendee  to  the  extent 
of  the  payment,3  or  that  the  vendor  becomes  a  trustee  of  the  land  for 
the  vendee  to  the  extent  of  the  money  paid,4  quite  accurate.5  The 
vendor  is,  rather,  under  an  obligation  to  convey  the  land  to  the  pur- 
chaser, and  the  latter  has  the  right  in  equity  to  compel  the  vendor  to 
make  the  conveyance.6 

It  is  well  settled  that  the  interest  of  the  vendee  may  be  encum- 
bered by  a  mortgage.7  The  mortgagee  then  acquires  the  same  interest 
in  the  property  which  his  mortgagor  had,  i.  e.,  the  right  to  purchase 
the  property  for  the  consideration  stipulated  in  the  contract  of  pur- 
chase or  to  require  a  conveyance  from  the  vendor  on  completing  pay- 
ment of  the  purchase  price,8  and  the  mortgagor  cannot,  after  the 
execution  of  the  mortgage,  waive  any  right  under  the  contract  so  as 
to  divest  the  mortgagee  of  his  security.9  It  has  been  said  by  way  of 
dictum  that  the  recording  of  a  mortgage  on  land  to  which  the  mort- 
gagor had  only  a  contract  right  does  not  constitute  notice  under  the 
recording  acts,  on  the  ground  that  a  subsequent  purchaser  is  not  bound 
to  search  for  mortgages  prior  to  the  time  when  his  grantor  acquired 
legal  title.10     But  by  the  great  weight  of  authority  the  record  of  such 

'1  Pomeroy,  Eq.  Jur.  (3rd  ed.)  §  368;  1  Perry,  Trusts  (6th  ed.)  §  231, 
and  cases  cited. 

2For  the  relationship  existing  in  equity  between  vendor  and  vendee  of 
land  under  an  executory  contract,  see  "Equitable  Conversion  by  Contract", 
by  Dean  Harlan  F.  Stone,  13  Columbia  Law  Rev.  369,  372. 

*2  Washburn,   Real   Property    (8th   ed.)    §   1039. 

41  Perry,  op.  cit.  §  231. 

Bl  Pomeroy,  op.  cit.  614,  note.  After  quoting  from  an  opinion  by  Lord 
Langdale,  M.  R.,  in  Farrar  v.  Winterton  (1842)  5  Beav.  1,  8,  the  author 
says:  ".  .  .  the  passage  which  I  have  italicized  shows  how  erroneous 
is  the  notion,  advanced  by  way  of  dictum  or  as  ground  of  decision  in  a 
few  American  cases,  that  the  equitable  estate  of  the  vendee  only  arises 
when  and  as  far  as  he  makes  actual  payment  of  the  purchase  price." 

"See  note  2,  supra. 

7Neligh  v.  Michenor  (1858)  11  N.  J.  Eq.  539;  Curtis  v.  Root  (1858)  20 
111.  *518;  Bank  of  Greensboro  v.  Clapp  (1877)  76  N.  C.  482.  A  contract 
for  an  option  to  purchase  land,  when  based  on  a  sufficient  consideration, 
is  enforcible  and  may  therefore  be  mortgaged.  Bank  of  Louisville  v. 
Baumeister  (1888)  87  Ky.  6,  7  S.  W.  170. 

8Alden  v.  Garver  (1863)  32  111.  *32 ;  Jones  v.  Lapham  (1875)  15  Kan. 
540. 

'Alden  v.  Garver.  supra ;  Davis  &  Son  v.  Milligan  (1889)  88  Ala.  523, 
6  So.  908.  But,  of  course,  a  mortgagee  acquires  no  interest  where  the 
contract  has  been  rescinded  before  the  mortgage  is  executed.  Tefferson 
Loan  &  Bldg.  Ass'n.  v.  McHugh  (1904)  208  Pa.  St.  246,  57  Atl.  577. 

"See  Farmers'  Loan  &  Trust  Co.  v.  Maltby  (N.  Y.  1840)  8  Paige,  *361  ; 
Neligh  v.  Michenor,  supra. 
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a  mortgage  is  constructive  notice  of  the  encumbrance  to  a  subsequent 
purchaser  or  mortgagee  who  has  notice  of  the  existence  of  the  equitable 
estate.11 

In  the  recent  case  of  Gray  v.  Delpho  (Sup.  Ct.  1916)  97  Misc.  37, 
162  X.  Y.  Supp.  194,  the  defendant  contracted  to  buy  certain  land, 
paid  $100  down,  and  went  into  possession.  He  then  gave  a  mortgage 
for  $3,000  to  the  plaintiff,  who  recorded  it.  After  paying  the  balance 
of  the  purchase  price  and  securing  a  conveyance,  the  defendant 
executed  another  mortgage  to  G.,  who  had  notice  of  the  plaintiff's 
mortgage.  In  a  foreclosure  suit  by  the  plaintiff  against  the  defendant 
and  an  assignee  of  the  second  mortgage,  the  court,  though  conceding 
that  the  record  of  the  first  mortgage  constituted  notice  to  a  subsequent 
encumbrancer,  nevertheless  held  that,  in  the  absence  of  covenants  of 
warranty,  the  plaintiff's  mortgage  was  a  lien  on  the  property  for  the 
sum  of  $100  only,  for  the  reason  that  that  was  the  amount  of  the  mort- 
gagor's interest  in  the  property  at  the  time  the  first  mortgage  was 
executed.  This  holding  illustrates  the  fallacy  of  supposing  that  the 
vendee's  interest  in  the  land  exists  only  to  the  extent  to  which  he 
has  paid  the  purchase  price.  In  reality  it  is  very  generally  held  that 
a  mortgagee  of  land  for  which  his  mortgagor  has  a  contract  of  pur- 
chase or  a  bond  for  title,  though  at  the  date  of  the  execution  of  the 
mortgage  none  or  only  part  of  the  purchase  price  has  been  paid,  may 
foreclose  the  mortgage  for  the  money  due  him,  subject  only  to  the  pay- 
ment of  the  purchase  money  if  any  remain  unpaid.12 

That  this  decision  is  erroneous  may  be  shown  in  another  way. 
Where  the  vendor  retains  title  under  a  contract  or  bond  to  convey, 
the  practical  effect  is  to  create  a  mortgage  in  favor  of  the  vendor  on 
the  land  to  secure  the  purchase  money,  subject  to  all  the  essential 
incidents  of  a  mortgage,  as  effectually  as  if  the  vendor  had  conveyed 
the  land  by  absolute  deed  to  the  vendee  and  had  taken  a  mortgage 
back  to  secure  payment.13  It  therefore  follows  that  the  case  of  Gray 
v.  Delpho,  supra,  is  analogous  to  that  in  which  an  owner  of  land  at 
common  law  executes  several  successive  mortgages.  Since  at  common 
law  a  mortgage  of  land  transfers  the  legal  title  to  the  mortgagee,  sub- 
ject to  the  mortgagor's  equity  of  redemption,  a  subsequent  mon 
transfers  this  equitable  interest  of  the  mortgagor  to  the  junior  mort- 
gagee. Consequently,  where  two  mortgages  on  the  same  land  arc  exe- 
cuted, the  second  or  junior  mortgagee  acquires  all  the  rights  of  the 

"Alden  v.  Garver,  supra;  Jones  v.  Lapham,  supra;  Crane  v.  Turner 
(X.  Y.  1876)  7  I  lun,  357,  aff'd.  67  N.  Y.  437;  Davis  &  Son  v.  Milligan, 
supra.  To  hold  otherwise  would  be  contrary  to  the  purposes  and  useful- 
ness of  the  recording  laws.  See  Edwards  v.  McKernan  (1885)  55  Mich. 
520,  527,  22  N.  W.  20. 

"Alderson  ?•.  Anus  (1854)  6  Md.  52;  Alden  v.  Garvcr,  supra  ;  Bank  of 
Louisville  v.  Baumcistcr,  supra. 

'Hardin  v.  Boyd   (1885 j   113  U.  S.  756.  765,  5  Sup.  Ct.  771;  Sparks  v. 

Hess  (1860)  15  Cal.  *18o;  Wright  v.  Troutman  (1876)  81   111.  374.    "There 

can  he  no  sensible  distinction   drawn   between   tin-  case  of  a  legal  title  con- 

paymenl   of  a  debt,  and   a  legal  title  retained  to   ! 

ment"     bowery  v.  Peterson   (1883)   75  Ala.   109.     For  tin-  distinction 

between  the  so-called  vendor's  lien  where  tin-  vendor  retains  title  and  the 

true  vendor's  lien  where  a  conveyance  lias  been  made,  see  1  Jones,  Mort- 

|  7tli  ed.)    §   189,  and  cases  cited. 
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mortgagor    subject    only   to   the   pre-existing   encumbrances,    and    the 
discharge  of  the  prior  mortgage  must  enure  to  his  benefit.14 


Immunity  of  Parties,  Witnesses  ,  and  Attorneys  from  Civil 
Process. — The  privilege  of  exemption  from  civil  process  which  a  suitor 
or  witness  had  at  common  law  while  necessarily1  without  the  jurisdic- 
tion of  his  residence  for  the  purpose  of  attending  a  judicial  proceeding 
as  either  party  or  witness,  is  a  very  ancient  one,  first  mentioned  in 
a  Year  Book  of  Henry  VI.2  The  rule  is  one  of  public  policy  almost 
universally  recognized,3  and  exists  independent  of  statute  because  it 
is  necessary  to  the  due  administration  of  justice,  as  otherwise  one 
might  hesitate  to  go  into  another  jurisdiction  to  testify  or  protect  his 
rights,  with  a  consequent  miscarriage  of  justice,4  especially  in  a  crim- 
inal case  where  depositions  are  inadmissible  against  the  accused.5  The 
privilege  had  its  origin  when  the  process  was  arrest,  but  it  is  now 
generally  held  to  cover  service  of  summons  as  well  as  arrest,  as  there 
is  no  difference  between  them  on  principle,  except  in  the  degree  of 
annoyance,  and  both  are  equally  within  the  mischief  intended  to  be 
prevented.6  The  reason  for  exemption  from  summons  as  well  as  arrest 
is  particularly  strong  in  this  country,  under  our  jurisdictional  sys- 
tem, where  the  place  of  service  determines  the  place  of  trial.7  The 
leverage  obtained  by  a  litigant  over  his  adversary,  by  getting  service 
in  a  jurisdiction  local  as  to  one  and  foreign  as  to  the  other,  is  great, 
and  might  easily  impel  the  latter  to  surrender  his  right  and  privilege 
of  attending  a  trial,  so  as  to  avoid  possible  service  should  he  invade 
the  other  jurisdiction.8     While  the  usual   case  is  one  in  which   the 

"Cowley  v.  Shelby  (1881)  71  Ala.  122;  Teevan  v.  Smith  (1882)  20 
Ch.  D.  724,  729.  The  result  is  the  same  under  the  lien  theory  of  mort- 
gages. Twomblv  v.  Cassidy  (1880)  82  N.  Y.  155;  Carpentier  v.  Brenham 
(1870)  40  Cal.  221. 

'The  presence  of  a  suitor  at  the  actual  trial  is  conclusively  presumed  to 
be  necessary,  see  Parker  v.  Marco  (1893)  136  N.  Y.  585,  590,  32  N.  E. 
989  and  it  may  be  necessary  under  other  circumstances,  e.  g.,  to  consult 
counsel  during  the  argument  of  a  demurrer,  Kinne  v.  Lant  (C.  C.  1895) 
68  Fed.  436,  441,  or  to  attend  the  deposition  of  a  witness.  Parker  v. 
Marco,  supra.  A  witness  is  not  immune  if  he  comes  in  on  private  business 
as  well.    9  Columbia  Law  Rev.  273. 

*Year  Book,  20  Hen.  VI,  10:  Vin.  Abr.  Tit.  "Privilege". 

3Minnich  v.  Packard   (1908)   42  Ind.  App.  371,  85  N.  E.  787. 

'Wilson  Sew.  Mach.  Co.  v.  Wilson  (1884)  51  Conn.  595;  Person  v. 
Grier  (1876)  66  N.  Y.  124;  Sherman  v.  Gundlach  (1887)  37  Minn.  118. 
33  N.  W.  549. 

5Kauffman  v.   Kennedy   (C.  C.   1885)   25   Fed.  785. 

"Kinne  v.  Lant,  supra ;  Person  v.  Grier,  supra ;  contra,  Ellis  v.  Degarmo 
(1892)  17  R.  I.  715,  24  Atl.  579.  But  that  a  legislator  is  immune  from 
arrest  onlv  and  not  from  service  of  summons,  see  16  Columbia  Law  Rev. 
249. 

7Holmes  v.  Nelson  (Pa.  1850)  1  Phila.  217;  cf.  Hale  v.  Wharton  (C.  C. 
1896)  73  Fed.  739,  742. 

8A  party  may  be  granted  a  writ  of  protection,  but  this  proceeding,  while 
proper,  is  not  at  all  necessary,  and  only  furnishes  a  convenient  warning 
to  the  process-server,  see  Parker  v.  Marco,  supra;  Larned  v.  Griffin  (C.  C. 
1882)  12  Fed.  590,  to  save  him  from  possible  punishment  for  contempt, 
Bridges  v.  Sheldon  (C.  C.  1880)  7  Fed.  17;  In  re  Healey  (1881)  53  Vt.  694. 
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person  is  a  non-resident  of  the  state  in  which  he  is  served,  the  same 
reason  for  immunity  exists  where  he  simply  lives  in  a  county  of  the 
same  state  other  than  where  served.'-'  The  immunity  extends  to  every 
case  where  the  attendance  is  a  duty  or  necessity  in  conducting  any 
proceeding  of  a  judicial  nature,  and  the  tendency  is  to  construe  it 
liberally1"  so  as  to  protect  one  eundo,  morando,  ei  redeundo  who  is 
attending  not  only  an  actual  trial  as  a  witness  or  party  but  also  a 
hearing  before  a  referee  or  master  in  chancery,11  or  assisting  in  taking 
a  deposition  before  a  commissioner  or  one  representing  the  court  pro 
hac  vice,12  even  though  the  deposition  is  taken  by  agreement  of  the 
attorneys.13 

In  the  last  few  years  the  doctrine  has  sprung  up  in  the  New  York 
courts  that  the  person  claiming  immunity  from  process  must  have 
come  into  the  state  voluntarily  for  the  purpose  of  attending  the 
judicial  proceedings,  and  that  such  is  not  the  case  when  he  comes 
because  of  a  subpoena  previously  served  on  him.14  The  doctrine  seems 
to  have  arisen  as  the  result  of  an  obiter  generalization15  erroneously 
deduced  from  the  rule  that  one  who  has  been  subjected  to  interstate 
rendition  is  not  immune  from  civil  process  in  the  demanding  state.16 
The  New  York  rule  is  contrary  to  the  apparently  better  rule  of  the 
federal  courts,  and  it  is  historically  unsound.17 

•Andrews  7-.  Lembeck  (1888)  46  Oh.  St.  38,  18  N.  E.  483;  Mitchell  v. 
Judge  (1884)  53  Mich.  541.  19  N.  W.  176;  see  Holmes  v.  Nelson,  supra. 

"Andrews  v.  Lembeck.  supra ;  Parker  v.  Marco,  supra ;  Roscbvnialski 
v.  Hale  (D.  C.  1913)  201  Fed.  1017;  see  Cooper  v.  Wvman  (1898)  122 
N.  C.  784,  29  S.  E.  947;  contra,  Netograph  Mfg.  Co.  v.  Scrugham  (1910) 
197  N.  Y.  377,  380.  90  N.  E.  962. 


■•National  Bank  v.  Ames   (1888)  39  Minn.  179,  39  N.  \V.  308. 

"Bridges  v.  Sheldon,  supra  ;   Parker  v.  Marco,  supra. 

"Roschynialski  v.  Hale,  supra;  contra,  Greer  v.  Young  (1887)  120  111. 
184,  11  N.  E.  167.  But  that  the  immunity  is  then  good  only  against  the 
opposite  party,  see  Partridge  v.  Powell  (1897)   180  Pa.  22,  36  Atl.  419. 

"Dwelle  v.  Allen  (1912)  151  App.  Div.  717,  136  N.  Y.  Supp.  216.  But 
he  does  not  lose  his  right  to  exemption  if,  after  his  voluntary  appearance 
as  witness  in  an  action,  he  is  served  with  a  subpoena  which  is  in  force 
when  the  summons  is  served.  Bunce  v.  Humphrey  (1915)  214  V  Y.  21, 
108  N.  E.  95. 

"Netograph  Mfg.  Co.  v.  Scrugham,  supra,  holding  thai  one  charged 
with  crime  but  out  on  bail  is  in  the  constructive  custody  of  the  law,  comes 
back  into  the  state  for  trial  under  compulsion  of  law,  and  hence  is  no 
more  entitled  to  immunity  from  civil  process  than  one  actually  in  custody 
under  criminal  process.  Contra,  Martin  v.  Bacon  (1905)  76  Ark.  158,  88 
S.  W.  863;  Kaufman  v.  Garner  (C.  C.  1909)  173  Fed  550;  Murray  v. 
Wilcox  (1904)  122  Iowa.  188,  97  N.  W.  10K7 ;  Palmer  v.  Rowan  (1887) 
21  Neb.  452,  32  N.  W.  210;  see  10  Columbia  Law   Rev.  167. 

"Rutledge  v.  Krauss  (1906)  73  \\  J.  I..  397,  63  Atl.  988;  Reid  v.  Ham 
(1893)  54  Minn.  305,  56  \".  W.  35;  contra,  Moletor  v.  Sinnen  (1890)  76 
Wis  308,  44  .V  W.  ]<f>>,  se<  In  re  Little  (1902)  129  Mich.  454.  89  N. 
W.  38. 

"Dwelle  v.  Allen    (D.   C    1912)    193   Fed.   54'.;    Sherman   v.  Gundlach, 

supra.      It    has   been   said   that    a   non-residenl    defendant    is    immune,   even    if 

a  plaintiff  is  not,  because  the  defendant's  appearance  is  compulsory.     Wil- 
son  Sew.   Mach.  Co.  V,  Wilson,  supra. 
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The  privilege  is  almost  universally  granted  to  non-resident  wit- 
nesses,18 and  it  is  generally  agreed  that  it  should  apply  to  parties  also, 
as  one  should  feel  perfectly  free  from  fear  in  defending  or  prosecuting 
his  rights,19  though  some  courts  have  refused  to  extend  to  a  plaintiff 
who  voluntarily  comes  into  the  state  to  sue.20  The  modern  rule 
allowing  parties  to  testify  ought  to  entitle  them  to  the  same  immunity 
as  other  witnesses  in  every  case  when  they  attend  for  that  purpose,21 
unless  it  could  be  said  that  their  attendance  then  was  not  purely  in 
aid  of  justice,  but  self  interested.22  But  in  the  relatively  few  cases 
where  the  party  was  not  also  a  potential  witness,  the  courts  have 
generally  still  held  him  immune,  recognizing  that  his  presence,  apart 
from  his  testimony,  might  be  essential  to  justice.23  It  has  been  said 
that  the  common  law  rule  of  policy  extends  not  only  to  witnesses  and 
parties,  but  also  to  attorneys  assisting  in  the  administration  of 
justice.24  But  the  court  in  Nelson  v.  McNulty  (Minn.  1917)  160 
N.  W.  795,  held  that  the  exemption  did  not  extend  to  the  attorney 
of  a  non-resident  corporation,  who  was  also  one  of  its  officers,  who 
came  into  the  state  to  take  a  deposition  for  use  in  a  trial  pending  in 
the  state  of  his  residence.  The  fact  that  he  was  an  officer  of  the 
defendant  corporation  and  had  come  into  the  state  in  its  behalf  probably 
would  not  protect  him  in  his  individual  capacity.25     However,  it  does 

''Person  v.  Grier.  supra;  see  Capwell  v.  Sipe  (1891)  17  R.  I.  475,  23 
Atl.  14. 

'"Hale  v.  Wharton,  supra:  Roberts  v.  Thompson  (1912)  149  App.  Div. 
437,  134  N.  Y.  Supp.  363;  Minnich  v.  Packard,  supra.  Rhode  Island  pro- 
tects a  non-resident  witness  from  all  civil  process ;  see  Capwell  v.  Sipe, 
supra ;  but  merely  discharges  a  party  from  arrest  and  will  not  abate  the 
action  unless  there  has  been  a  special  writ  or  order  of  protection,  see  Ellis 
V.  Degarmo.  supra,  or  unless  he  is  a  nominal  party  only,  attending  as  a 
witness  and  not  personally  interested,  see  Capwell  v.  Sipe,  supra. 

:"Bishop  v.  Vose  ( 1858)  27  Conn.  1  ;  cf.  Wilson  Sew.  Mach.  Co.  v.  Wil- 
son, supra;  see  Baisley  v.  Baisley  (1893)  113  Mo.  544,  21  S.  W.  29.  But 
the  better  view  seems  to  be  that  there  should  be  no  distinction  between 
plaintiff  and  defendant.  Fisk  v.  Westover  (1893)  4  S.  D.  233,  55  N.  W. 
961  ;  Roberts  v.  Thompson,  supra ;  see  Hale  v.  Wharton,  supra. 

:,See  Wilson  v.  Donaldson  (1889)   117  Ind.  356,  20  N.  E.  250. 

"An  exception  to  the  rule  seems  to  exist  where  a  non-resident  plaintiff 
is  served  in  a  suit  for  malicious  prosecution  in  respect  to  the  action  which 
he  comes  in  to  prosecute.  See  Roberts  v.  Thompson,  supra ;  Mullen  v. 
Sanborn  (1894)  79  Md.  364,  29  Atl.  522.  This  seems  to  be  a  manifestation 
of  the  general  rule  that  neither  witness  nor  party  is  immune  from  suit  on 
a  cause  of  action  which  arises  while  he  is  within  the  state.  See  Kinne  v. 
Lant,  supra,  at  p.  441. 

^For  example,  where  a  party  was  attending  the  argument  of  a  demurrer, 
Kinne  v.  Lant,  supra,  or  the  taking  of  a  deposition  of  his  adversary's  wit- 
ness; Bridges  v.  Sheldon,  supra;  Parker  v.  Marco,  supra;  and  where  the 
immunity  of  a  witness  was  limited  by  statute  to  those  subpoenaed,  a  party 
was  held  immune  without  a  subpcena,  Fisk  v.  Westover,  supra.  See  also 
note  1,  supra. 

"Central  Trust  Co.  v.  Milwaukee  St.  Ry.  (C.  C.  1896)  74  Fed.  442; 
Hoffman  v.  Judge  (1897)  113  Mich.  109,  71  N.  W.  480;  Holmes  v.  Nelson, 
supra  :  "Where  the  law  requires  any  duty  of  a  citizen,  it  will  protect  him 
in  the  discharge  of  that  duty." 

^Brooks  v.  State  (Del.  1911)  79  Atl.  790;  but  cf.  Holmes  v.  Nelson, 
supra. 
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seem  that  in  pursuance  of  a  more  liberal  policy,  protection  should 
have  been  granted  to  the  defendant  in  this  case  on  the  ground  that 
he  was  an  attorney  assisting  in  the  administration  of  justice,  and 
that  his  presence  was  necessary  for  that  purpose,26  just  as  it  has  been 
granted  to  a  party  in  a  similar  situation.27  The  courts  do  not  generally 
distinguish  between  attendance  at  a  deposition  and  at  a  trial.28 


Enjoining  Suits  in  Foreign  JYrisdictions. — The  power  of  a  court 
of  equity  to  enjoin  a  defendant  within  its  jurisdiction  from  proceeding 
with  an  action  in  a  foreign  state  was  denied  in  the  earliest  reported 
case,  apparently  as  an  unwarranted  interference  with  the  proceedings 
of  a  foreign  tribunal.1  The  error  of  this  objection  was,  however,  quickly 
recognized  and  it  was  declared  that  such  an  injunction  was  not  a  pre- 
tention to  the  exercise  of  judicial  or  administrative  rights  abroad 
but  a  mere  exercise  of  control  over  the  person  of  a  resident.2  Accord- 
ingly, the  power  of  equity  to  issue  such  an  injunction  when  a  proper 
case  is  presented  has  long  been  a  settled  principle  of  English  juris- 
prudence.'5 In  the  United  States,  though  this  power  is  rarely  invoked 
to  restrain  proceedings  in  the  courts  of  a  foreign  nation,  the  same 
principles  are  applicable  between  sister  states,4  it  being  held  that  the 
decree  of  a  court  of  one  state  restraining  a  defendant  from  the  further 
prosecution  of  proceedings  initiated  in  another,  does  not  fail  to  give 
to  those  proceedings  the  "full  faith  and  credit"  afforded  to  them  by 
the  laws  of  the  latter  state.5 

^Central  Trust  Co.  v.  Milwaukee  St.  Ry.,  supra. 

"Parker  v.  Marco,  supra ;  Larned  v.  Griffin,  supra ;  see  Roschynialski  v. 
Hale,  supra,  which  expressly  repudiates  the  doctrine  of  Greer  v.  Young, 
supra,  on  which  Nelson  v.  McNulty,  supra,  is  based. 

aSee  notes  12,  13,  27,  supra. 

'Lowe  v.  Baker  (1692)  6  Freem.  125,  reported  more  fully  as  Love  v. 
Baker,  1  Ch.  Cas.  *67,  where  cf.  the  reporter's  remark:  "Sed  quaere,  for 
all  the  Bar  was  of  another  Opinion". 

2Portarlington  v.  Soulby  (1834)  3  Myl.  &  K.  104;  Busby  v.  Muiulav 
(1821)  5  Madd.  297. 

'Story,  Eq.  Jur.  §  900;  M'Intosh  v.  Ogilvie  (1747)  3  Swanst.  365.  n. ; 
Beauchamp  v.  Marquis  of  Huntley  (1822)  Jac.  546.  The  power  is  depend- 
ent solely  on  the  defendant's  being  within  reach  of  the  court's  process.  It 
is  not  affected  by  the  fact  that  the  property  which  is  the  subjed  matter 
of  the  controversy  is  located  in  the  foreign  country.  Bunbury  v.  Bunbury 
(1839)    1    Beav.  *318;   Beckford  v.  Kemble    (1822)    1   Sim.  &   Stu.  7. 

'Dehon  v.  Foster  (1862)  86  Mass,  545;  Angle  v.  Scheuerman  (1869) 
40  Ga.  206;  Miller  v.  Gittings  (1897)  85  Md.  601.  2,7  Atl.  372;  and  cases 
infra.  The  doctrine  was  formerly  enunciated  by  New  Y<>rk  courts  of  chan- 
cery that  considerations  <>i  interstate  comity  forbade  the  issuance  of  an 
injunction  whenever  proceedings  had  been  previously  commenced  in  the 
courts  of  another  state.  See  Mead  v.  Merritt  (1831)  1  Paige,  4n_>:  Will- 
iams v.  Ayrault  (1860)  .^1  Barb.  364  This  position  was  abandoned  by 
later  New  York  cases,  which  allowed  the  enjoining  of  a  defendant,  though 
in  active  prosecution  of  a  foreign  suit,  whenever  a  "special  case"  was  pre- 
i  justifying  equitable  intervention.  Vail  v,  ECnapp  (1867)  4')  Barb. 
299;  Claflin  X-  Co.  V.  Hamlin  (1881)  <>2  Mow.  IV.  2X4;  Kittle  V.  Kittle 
(1878)   8  Daly.  72. 

"Cole  v.  Cunningham  (1890)  L33  U.  S.  107,  in  Sup.  Ct.  269.  Three 
judges  dissented  on  the  ground  that  the  exercise  of  the  power  was  un- 
constitutional. 
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But  conceding  that  such  an  injunction  is  within  the  power  of  a 
court  of  equity,  the  question  remains  as  to  when  the  power  will  be 
exercised.  Ordinarily  a  resident  of  one  state  has  a  right  to  go  into 
the  courts  of  another  jurisdiction  to  secure  such  relief  as  may  there 
be  available  to  him,  and  the  mere  convenience  or  preference  of  the 
defendant  to  be  sued  in  the  courts  of  their  common  residence  will 
not  enable  him  to  enjoin  his  adversary  from  proceeding  in  others.6 
If,  however,  the  foreign  tribunal  cannot  afford  the  parties  a  complete 
adjudication  of  their  cause,  or  the  full  and  adequate  justice  that  is 
to  be  obtained  in  the  courts  of  their  residence,  the  injunction  will 
issue.7  When  a  suit  is  already  pending,  whether  the  parties  are  of 
the  same  domicil  or  not,  and  one  of  them  begins  or  threatens  to 
begin  in  a  foreign  jurisdiction  another  suit  against  his  adversary 
involving  the  same  subject  matter,  the  better  view  is  that  if  full  and 
complete  relief  is  obtainable  in  the  former  action,  he  will  be  enjoined 
from  instituting  or  proceeding  with  the  foreign  suit.8  This  is  always 
so  where  he  apparently  brings  the  foreign  suit  with  the  malicious 
object  of  harrassing  the  petitioner9  or  of  obtaining  some  unconscionable 
advantage  over  him.10 

Injunctions  of  the  type  under  consideration  are  most  frequently 
granted  to  restrain  a  person  from  proceeding  in  the  courts  of  another 
state  or  nation  for  the  purpose  of  evading  the  laws  of  the  jurisdiction 
of  which  both  he  and  the  defendant  are  residents.11     The  principle 

"Wade  v.  Crump  (Tex.  Civ.  App.  1915)  173  S.  W.  538;  Edgell  v.  Clarke 
(1897)  19  App.  Div.  199,  45  N.  Y.  Supp.  979;  Wyeth  Mfg.  Co.  v.  Lang 
(1893)  54  Mo.  App.  147.  The  fact  that  suit  has  already  been  commenced 
in  the  foreign  court  may  itself  be  a  reason  for  denying  the  injunction  on 
the  ground  that  of  two  equally  competent  courts,  that  which  first  obtains 
jurisdiction  will  retain  it.  Freick  v.  Hinkley  (1913)  122  Minn.  24,  141 
N.  W.  1096. 

7Busby  v.  Munday,  supra;  Ainslie  v.  Sims  (1854)  23  L.  J.  Ch.  161; 
Bunburv  v.  Bunbury,  supra ;  cf.  Monumental  Savings  Ass'n.  v.  Fentress 
(C.  C.  1903)   125  Fed.  812. 

sUnited  Cigarette  Machine  Co.  v.  Wright  (C.  C.  1907)  156  Fed.  244; 
Field  v.  Holbrook  (N.  Y.  1856)  3  Abb.  Pr.  377;  see  contra,  Ambursen 
Const.  Co.  v.  Northern  Const.  Co.  (1913)  140  Ga.  1,  78  S.  E.  340;  Jones 
v.  Hughes  (1912)  156  Iowa,  684,  137  N.  W.  1023.  In  England,  while  the 
foreign  suit  will  be  enjoined  if  a  decree  has  previously  issued  in  the  local 
court  on  the  same  subject  matter,  Harrison  v.  Gurney  (1821)  2  Jac.  &  W. 
563;  Wedderburn  v.  Wedderburn  (1840)  2  Beav.  *208,  if  such  is  not  the 
case,  the  party  seeking  the  injunction  must  show  that  the  foreign  action  is 
actually  vexatious.  McHenry  v.  Lewis  (1882)  22  Ch.  D.  397;  Hyman  v. 
Helm  '(1882)  24  Ch.  D.  531. 

"Commercial  Acetylene  Co.  v.  Avery  Lighting  Co.  (C.  C.  1906)  152  Fed. 
642,  aff'd.  (7  C.  C.  A.  1908)  159  Fed.  935;  Gordon  v.  Munn  (1910)  81 
Kan.  537,  106  Pac.  286. 

"Locomobile  Co.  v.  American  Bridge  Co.  (1903)  80  App.  Div.  44,  80 
N.  Y.  Supp.  288;  Kittle  v.  Kittle,  supra. 

"Portarlington  v.  Soulby,  supra;  Dinsmore  v.  Neresheimer  (N.  Y. 
1884)  32  Hun,  204;  Sandage  v.  Studebaker  Co.  (1895)  142  Ind.  148,  41 
N.  E.  380.  If  the  foreign  suit  necessarily  results  in  an  evasion  of  the  laws 
of  the  parties'  domicil  the  intent  to  evade  them  will  be  presumed.  Keyser 
v.  Rice  (1877)  47  Md.  203;  Wierse  v.  Thomas  (1907)  145  N.  C.  261,  59 
S.  E.  58.  But  the  mere  gaining  of  an  advantage  in  respect  to  a  rule  of 
evidence,  Edgell  v.  Clarke,  supra,  or  the  fact  that  there  may  be  reason  to 
anticipate  a  difference  of  opinion  between  courts  regarding  the  merits  of 
the  controversy,  Carson  v.  Dunham  (1889)  149  Mass.  52,  20  N.  E.  312,  will 
not  be  ground  for  an  injunction. 
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on  which  such  an  injunction  issues  is  that  citizens  of  a  state  are  bound 
by  its  laws  and  cannot  be  permitted  so  to  act  as  to  evade  or  counteract 
their  operation  with  the  result  of  depriving  other  citizens  of  rights 
which  those  laws  were  intended  to  secure.12  Thus,  where  a  debtor  and 
creditor  are  residents  of  one  state  and  the  creditor  goes  into  another 
state  to  garnish  credits^'  or  attach  chattels14  of  his  debtor  there  which  are 
exempt  under  the  laws  of  their  common  domicil,  he  may  invariably 
be  enjoined.  On  the  same  principle,  an  injunction  may  issue  restrain- 
ing tbe  creditor  of  an  insolvent  against  whom  bankruptcy  proceedings 
have  issued  or  are  about  to  issue,  from  evading  the  insolvency  laws 
of  the  state  of  his  and  his  debtor's  residence  and  securing  a  preference 
by  attaching  in  another  jurisdiction  property  or  credits  of  the  insolvent 
located  there.15  But  as  the  equitable  jurisdiction  in  these  cases  arises 
from  an  unconscionable  attempt  to  evade  the  laws  of  the  parties'  common 
domicil,  an  injunction  will  not  issue  unless  the  plaintiff  and  defendant 
are  residents  of  the  same  state.16  In  the  recent  case  of  Federal  Trust 
Co.  v.  Conldin  (X.  J.  1916)  99  Atl.  109,  the  defendant,  a  resident  of 
New  Jersey,  had  attached  in  New  York,  as  assignee  of  a  New  York 
insolvent,  a  fund  of  the  plaintiff,  a  New  Jersey  corporation.  The  plain- 
tiff sought  an  injunction,  on  the  ground  that  under  the  laws  of  New- 
Jersey  it  had  an  equitable  set-off  to  the  insolvent's  claim,  which  the 
New  York  courts  might  not  recognize.  But  the  court  refused  to  inter- 
vene, on  the  ground  that  the  defendant,  though  personally  a  resident 
of  New  Jersey,  was  as  assignee  officially  domiciled  in  New  York,  and 
the  proceedings  did  not  therefore  constitute  an  attempt  to  evade  the 
laws  of  New  Jersey. 

The  Effect  of  Failure  of  Prior  Gifts  on  Succeeding  Con- 
tingent Devises. — It  is  well  established  that,  on  any  failure1  of  a 
particular  estate  unprovided  for,  a  vested  remainder  expectant  thereon 
is  accelerated  to  take  possession  at  once.2  But  there  is  more  difficulty  in 
regard  to  the  status  of  a  devise  conditioned  on  a  contingency.  It  is  clear 
that  a  conditional  devisee  may  sometimes  take  without  the  occurrence 

"Kelly  v.  Siefert  (1897)  71  Mo.  App.  143,  147;  see  Wyeth  Mfg.  Co. 
v.  Lang,  supra,  at  p.  151. 

"Allen  v.  Buchanan  (1892)  97  Ala.  399,  11  So.  777;  Keyser  v.  Rice, 
supra;  Zimmerman  v.  Franke  (1886)  34  Kan.  650,  9  Pac.  747.  Exemption 
laws,  being  a  part  of  the  lex  fori,  will  not,  except  by  statute,  avail  a  debtor 
in  proceedings  brought  in  a   foreign  state.     2  Freeman,  Executions,  §  209. 

"Mumper  v.  Wilson  (1887)  72  Iowa.  163,  33  N.  W.  44«>;  Stewart  v. 
Thomson  (1895)  97  Ky.  575.  31  S.  W.  133. 

"Dehon  v.  Foster,  supra;  Hazen  v.  Lydonville  Bank  (1898)  70  Vt.  543, 
41  Atl.  1046.  But  where  the  foreign  property  of  the  insolvent  could  not 
pass  to  his  assignee  under  the  laws  of  the  jurisdiction  where  it  was  located. 
iee  16  Columbia  Law  Rev.  145,  such  an  injunction  was  refused.  Warner 
v.  Jaffrey  (1884)  96  N.  V.  248. 

"Griffith  v.  Ungsdale  (1890)  53  Ark.  71,  13  S.  W.  733. 

'The  cans,-  ,,f  the  failure,  whether  incapacity  or  unwillingness  ^\  the 
particular  tenant  t < »  take,  is  immaterial  s,,  far  as  the  rights  of  subsequent 
devise,  s  are  concerned,  as  it  in  no  wa>  affects  the  condition  imposed  on 
their  taking.  It  is  important  only  it  these  further  limitations  fail,  as  deter- 
mining whether  the  devise  is  void  or  lapsed,  .im|  consequent!)  whether  the 
heirs  or  the  re  siduar)  dt\  mts  take. 
l  Jarman,  Wills  (6th  ed  I  718. 
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of  the  precise  contingency  on  which  his  devise  is  conditioned.  A  series 
of  cases  beginning  with  Jones  v.  Westcomb3  has  established  the  rule 
that  an  executory  devisee  will  take  where  the  unexpected  contingency 
prevents  any  alternative  absolute  estate,  even  though  void,4  from  vest- 
ing, accomplishing  in  effect  the  same  situation  as  the  happening  of 
the  express  contingency  on  which  the  devisee  was  to  take.5  Thus, 
where  a  bequest  was  to  B  for  life  and  after  her  death  to  her  children, 
but  in  case  they  predeceased  B,  to  X,  and  B  never  had  any  children, 
the  non-existence  of  the  children  at  B's  death,  though  due  to  an  un- 
mentioned  cause,  was  the  situation  contemplated,  and  X  was  per- 
mitted to  take.6  If  the  alternative  estate,  though  void,  has  vested 
unconditionally, — as  for  example,  if  a  devise  is  to  B  and  his  heirs  and 
in  default  of  issue  living  at  B's  death,  to  X,  and  B  is  survived  by  a  son, 
the  devise  to  B  being  void, — it  is  improper  to  permit  the  devisee  over 
to  take.7  It  seems  equally  clear  that  the  subsequent  vesting  of  such 
an  estate  must  defeat  the  devisee,8  but  as  to  the  temporary  disposition 
pending  such  vesting,  the  situation  is  analogous  to  that  in  which  an 
executory  devisee  may  take,  as  there  is  for  the  time  being  no  alternative 

3 ( 1711 )  1  Eq.  Cas.  Ab.  245.  The  leading  cases  on  this  subject  are  col- 
lected and  discussed  in  2  Jarman,  op.  cit.  2195  et  seq. 

*l(  the  contingency  occurs  which  makes  the  estate  of  another  absolute, 
it  excludes  the  devisee  over  from  any  rights  by  the  very  words  of  the  will. 
That  the  absolute  tenant  cannot  take  will  not  thereafter  aid  the  devisee 
over;  the  heir,  being  entitled  to  such  void  devises,  stands  in  the  place  of 
the  absolute  tenant  and  will  prevail.    2  Jarman,  op.  cit.  2199. 

"There  has  been  much  doubt  as  to  the  real  meaning  of  these  cases.  The 
broad  dictum  that  the  devisee  will  take  on  any  failure  of  the  particular 
estate,  see  Avelyn  r.  Ward  (1749)  1  Ves.  Sr.  *420,  though  approved  by 
Fearne,  Contingent  Remainders  &  Executory  Devises  (10th  ed.)  Vol.  I, 
237,  seems  unsupported  by  the  cases,  but  the  willingness  of  some  courts  to 
follow  this  rule  is  evidence  of  the  tendency  to  sustain  such  a  devise  wher- 
ever possible.  8  Columbia  Law  Rev.  490.  On  the  other  hand,  the  test  that 
the  unexpected  contingency  is  implied  as  being  included  by  the  express 
contingency,  2  Jarman,  op.  cit.  2198,  must  be  broadly  construed  to  cover 
such  cases  as  Murray  v.  Jones  (1813)  2  V.  &  B.  313,  and  the  practical  limit 
of  this  implication  seems  to  be  the  accomplishment  by  other  means  than 
the  express  contingency  of  the  same  situation  as  the  testator  contemplated. 
It  is  evident  in  all  the  cases  following  the  doctrine  of  Jones  v.  Westcomb, 
supra,  where  the  devisee  was  permitted  to  take,  that  the  situation  existing, 
though  due  to  an  unexpected  contingency,  was  essentially  the  same  as  that 
contemplated  by  the  testator  to  arise  on  the  occurrence  of  the  express 
contingency;  while  in  Doo  v.  Brabant  (1792)  4  T.  R.  706,  and  similar 
cases,  where  the  devisee  was  barred,  the  contingency  had  occurred  to  vest 
an  absolute  though  void  estate  in  another,  or  else  the  situation  itself  was 
beyond  the  testator's  contemplation.     Cf.  30  Harvard  Law  Rev.  372. 

Tennant  v.  Heathfield   (1855)  21  Beav.  255. 

'Miller  v.  Faure  (1747)  1  Ves.  Sr.  *85 ;  8  Columbia  Law  Rev.  490;  cf. 
In  re  Sanders'  Trusts  ( 1866)  1  Eq.  675.  The  rule  is  equally  applicable  to 
the  converse  case  where  the  executory  devise  over  fails.  If  the  contin- 
gency occurs  which  would  make  that  executory  devise  absolute,  the  prior 
gift  is  terminated,  though  the  executory  devisee  cannot  take,  and  the  heirs 
will  be  entitled.  2  Jarman,  op.  cit.  2203.  The  suggested  distinction  as  to 
limitations  intended  for  the  benefit  of  the  succeeding  devisee  which  would 
defeat  the  preceding  estate  only  if  the  succeeding  devisee  could  take,  see 
Doe  d.  Bloomfield  v.  Eyre  (1848)  5  C.  B.  *713.  *748  n.,  is  unsupported  by 
authority.     Sugden,  Powers  (8th  ed.)   513. 

"Cf.  In  re  Scott  [1911]  2  Ch.  374;  In  re  Willis  (Ch.  Div.  1916)  Weekly 
Notes,  430;  note  15,  infra. 
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absolute  tenant,  and  the  executory  devisee  may  well  be  permitted  to 
take  subject  to  divesting  the  estate  on  an  adverse  determination  of  the 
contingency.  Thus,  in  the  last  example,  if  the  testator  should  die 
before  B,  the  estate  would  vest  in  X  until  the  death  of  B,  and  then  if 
no  issue  survived  B,  X's  estate  would  become  absolute,  but  if  issue  did 
survive  B,  X  would  be  divested  and  the  heirs  of  the  testator  would 
take.  Similarly,  where  a  remainder  is  to  a  class  the  members  of  which 
are  to  be  determined  on  contingencies  unperformed  at  the  premature 
termination  of  the  particular  estate,  such  a  remainder  is  accelerated 
and  the  class  is  determined  at  once.9 

"Where  the  outstanding  condition  is  a  contingent  remainder,  inde- 
structible by  the  appointment  of  trustees  to  preserve  it,  or  by  statute, 
the  technical  rules  of  property  may  sometimes  bar  the  next  devisee  from 
taking.  Thus  a  vested  remainder  after  the  contingent  remainder 
cannot  be  accelerated  into  possession  because  the  vested  remainder 
being  absolute  cannot  be  divested  if  the  contingency  occurs.10  But 
where  the  contingent  remainder  is  an  alternative  to  the  estate  of  the 
next  devisee,  the  estate  of  the  latter  is  not  absolute  and  no  such  diffi- 
culty exists.  In  such  a  case  some  courts  construe  the  estate  of  the  next 
devisee  as  a  vested  remainder  subject  to  being  divested  on  the  con- 
tingency and  permit  him  to  hold  in  the  interim;11  others  treat  it  as  a 
contingent  remainder  of  double  aspect  and  refuse  to  permit  any  taking 
till  the  occurrence  of  the  contingency.12  In  still  other  cases  this 
technical  construction  is  disregarded  and  the  intent  of  the  testator 
is  permitted  to  outweigh  the  condition.  Thus  one  conditioned  to  take 
in  default  of  an  appointment  takes  immediately  on  the  failure  of  tin- 
particular  estate,  though  the  power  may  subsist  and  later  be  exercised 
to  create  an  alternative  estate  in  favor  of  which  the  first  estate  must 
be  divested.13 

In  the  recent  case  of  In  re  Willis  (Ch.  Div.  1916)  Weekly  Notes, 
430,  there  was  a  devise  in  trust  to  A  for  life,  remainder  to  his  unborn 
son,  and  in  default  of  such  issue  to  B.  A  disclaimed,  and  the  court 
permitted  B  to  take  the  income  till  the  birth  of  the  contingent, 
remainderman.14  The  court  disregarded  any  technical  construction 
of  B's  estate  as  vested  or  contingent  and  permitted  him  to  take  because 
there  was  no  positive  bar  to  such  action.  Though  the  decision  is 
expressly  limited  to  cases  involving  equitable  estates,  it  can  be  dis- 
tinguished from  cases  of  legal  estates  only  by  practical  considerations,18 

'In  re  Crothers'  Trusts  [1915]  1  Ir.  53;  Re  Johnson  (1893)  68  L.  T.  R. 
[n.  s.]  20. 

"hi  re  Scott,  supra;  cf.  Carrick  v.  Errington    (172'>i   2   P.  Wins.  *361. 

"Parker  v.  Ross  (1898)  69  N.  H.  213,  45  All.  576;  cf.  Northern  Trust 
Co.  v.  Wheaton  (1911)  240  111.  606,  94  X.  E.  980. 

"Re  Vernon  (1906)  95  L.  T.  R.  [x.  s.]  48,  54;  In  re  Townsend  I  1886) 
34  Ch.  D.  357. 

"Cf.  Crozier  v.  Crozier  ( 1843  >  3  I).  &  W.  353.  In  tin-  case  of  a  pecuni- 
ary legacy,  the  devise-  who  takes  pending  an  appointment  receives  only 
tlie  income  of  the  legacy,  the  corpus  being  held  in  trust  t.>  protect  tin-  later 
appointee.  Re  Master's  Trusts  (1911)  103  I..  T.  R,  [•..  s.]  899;  11  Colum- 
bia I. aw  Rev.  485;  Karwell,  Powers  (3rd  <•>].)  36;  se<   note  15.  infra. 

uCf.  D'Eyncourt  v.  Gregory  (1864)  34  Beav.  36;  M.<k  v.  Trotter  (1915) 

133  Tenn.  145,   180  S.  VY.   176. 

r'Snch  considerations  appear  in  In  re  Scott,  supra.  If  the  life  interest 
to   a    widow    fails    by    her    election    to    take    dower,    the    renounced    estate    i- 

used  to  recompense  such  devisees  as  may  he  disappointed  thereby,  Cotton 
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and  must  be  taken  to  stand  for  the  proposition  that  an  unperformed 
contingency  will  not  prevent  the  next  devisee  from  holding  pending  the 
occurrence  of  the  contingency. 


The  Civil  Aspects  of  Champerty  and  Maintenance. — Maintenance 
and  champerty  were  criminal  as  well  as  civil  wrongs  at  common  law,1 
and  were  also  condemned  by  the  civil  law.2  At  an  early  date,  various 
exceptions  to  the  strict  rules  were  recognized.  Thus  it  was  not 
maintenance  for  one  to  support  a  suit  in  which  he  had  an  interest, 
even  though  contingent,3  or  out  of  charitable  motives,4  or  where 
legal  relationship,  actual5  or  supposed,6  or  kinship,7  existed  between 
the  parties.8  The  reason  for  the  enactment  of  the  so-called  main- 
tenance  and   champerty   statutes9   was   the   necessity   of   curbing   the 

v.  Fletcher  (1914)  77  N.  H.  216,  90  Atl.  510;  Wakefield  v.  Wakefield 
(1912)  256  111.  296,  100  N.  E.  275;  In  re  Lawrence's  Estate  (1902)  37 
Misc.  702,  76  N.  Y.  Supp.  653,  but  it  seems  that  any  surplus  is  distributed 
among  the  remaindermen.  Meek  v.  Trotter,  supra.  If  the  legacy  is  of 
money,  one  taking  subject  to  being  divested  is  permitted  to  receive  only 
the  income,  in  order  to  protect  contingent  rights  to  the  principal.  In  re 
Disston's  Estate  (1916)  25  Pa.  Distr.  R.  106;  cf.  note  13,  supra.  But  where 
a  remainder  to  a  class  is  accelerated,  the  determination  of  that  class  is  also 
accelerated,  and  it  seems  that  further  contingencies  will  be  extinguished. 
In  re  Crothers'  Trusts,  supra;  Re  Johnson,  supra;  but  cf.  In  re  Robson 
[1916]   1  Ch.  116. 

aStat.  13  Edw.  I.  c.  49  (1285)  ;  Stat.  28  Edw.  I,  c.  11,  §  1  (1300)  ;  2 
Bishop,  New  Criminal  Law  (8th  ed.)  §§  122,  131.  Though  the  courts  often 
use  the  words  interchangeably,  maintenance,  strictly  speaking,  is  an  offi- 
cious intermeddling  in  another's  suit,  while  champerty  is  maintenance  plus 
an  agreement  to  divide  the  proceeds  of  the  suit,  if  successful.  4  Bl.  Comm. 
*135;  1  Hawkins,  Pleas  of  the  Crown  (8th  ed.)  463. 

'Institutes  of  Justinian,  Book  IV,  Title  16,  §  1. 

3Sharp  v.  Carter  (1735)  3  P.  Wms.  *375,  *378;  Thallhimer  v.  Brincker- 
hoff  (N.  Y.  1824)  3  Cow.  623;  British  etc.  Conveyors  v.  Lamson  etc.  Co. 
[1908]  1  K.  B.  1006. 

4Rothewel  v.  Power  (1431)  Y.  B.  9  Hen.  VI,  64;  Holden  v.  Thompson 
[1907]  2  K.  B.  489. 

'See  Elborough  v.  Ayres   (1870)  39  L.  J.  Ch.  601. 

"See  Findon  v.  Parker  (1843)  11  M.  &  W.  *675. 

'Thallhimer  v.  Brinckerhoff,  supra;  see  Graham  v.  McReynolds  (1891) 
90  Tenn.  673,  18  S.  W.  272. 

"The  non-assignability  of  a  chose  in  action  was  but  a  manifestation  of 
the  law  of  maintenance.  Co.  Litt,  §  347;  2  Roll.  Abr.  45,  c.  40;  see  Gil- 
man  v.  Jones  (1889)  87  Ala.  691,  5  So.  785.  So  also  was  the  rule  that  a 
deed  of  land  in  the  adverse  possession  of  another  was  void  as  to  the  latter, 
Dexter  v.  Nelson  (1844)  6  Ala.  68;  see  Fort  Wayne  etc.  Ry.  v.  Mellett 
(1883)  92  Ind.  535,  though  operative  between  the  parties  by  estoppel.  See 
Paton  v.  Robinson  (1909)  81  Conn.  547,  71  Atl.  730.  This  rule  has  been 
abolished  by  statute  or  decision  in  many  states,  Cal.  Civ.  Code,  §  1047; 
Mass.  Rev.  Laws,  c.  127,  §  6;  Minn.  Gen.  Stat.  1913.  §  6829;  Doe  d.  Bright 
v.  Stevens  (1855)  6  Del.  31;  Chesapeake  Beach  Ry.  v.  Washington  etc. 
R.  R.  (1905)  199  U.  S.  247,  26  Sup.  Ct.  25,  but  is  still  in  force  in  others. 
N.  Y.  Real  Property  Law,  §  260;  Smith  v.  Klay  (1904)  47  Fla.  216,  36 
So.  54;  Galbraith  v.  Payne  (1903)  12  N.  D.  164,  %  N.  W.  258;  Powers 
v.  Van  Dyke  (1910)  27  Okla.  27,  111  Pac.  939. 

'See  note  1,  supra. 
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oppression  of  the  weak  by  the  great  lords  who  trafficked  in  law  suits.10 
Many  courts,  therefore,  arguing  that  the  state  of  society  which  gave 
rise  to  the  doctrine  of  maintenance  and  champerty  has  long  since 
passed  away,  have  greatly  modified  it  or  denied  its  existence  alto- 
gether.11 However,  a  common  law  action  for  maintenance  can  still 
be  brought  in  England,  as  appears  by  the  recent  case  of  Neville  v. 
London  Express  Xruspapers  Ltd.  (K.  B.  1916)  142  L.  T.  200.  There 
the  defendant,  a  corporation,  induced  persons  who  had  paid  an 
entrance  fee  to  a  competition  conducted  by  the  plaintiff  to  sue  the 
plaintiff  for  the  recovery  of  their  money,  and  offered  to  pay  the  legal 
expenses  of  the  suit.  Suit  was  brought  and  judgment  rendered 
against  the  present  plaintiff  with  costs.  The  court  held  that  the  latter 
could  recover  the  costs  and  legal  expenses  of  the  prior  suit  because 
the  defendant  had  been  guilty  of  maintenance,  even  though,  since  the 
former  suit  was  successful,  there  was  no  special  damage,12  and  though 
the  defendant  was  a  corporation.13 

Due  to  their  position  as  officers  of  the  court,  the  law  has  always 
been  very  strict  in  applying  the  doctrines  of  champerty  and  main- 
tenance to  attorneys.  The  buying  of  a  chose  in  action  by  an  attorney 
with  intent  to  sue  on  it  has  been  called  "the  most  odious  firm  of 
champerty",14  and  is  made  a  misdemeanor  and  ground  for  disbarment 
in  some  states.15  Though  a  contract  for  a  contingent  fee  in  payment 
of  services  is  perfectly  valid,  the  agreement  is  champertous  if  in  addi- 
tion the  attorney  contracts  to  pay  the  expenses  of  the  suit,  since  the 
risk  falling  upon  the  attorney  is  then  financial,  and  not  merely  poten- 
tial through  loss  of  time.16  The  attorney  cannot,  of  course,  recover 
on  the  champertous  contract,  but  in  many  jurisdictions  he  is  entitled 
to  the  reasonable  value  of  his  services  in  quantum  meruit.11 

An  interesting  application  of  the  modern  law  of  champerty  is  pre- 
sented in  the  recent  case  of  People  ex  rel.  Holzman  v.  Purdy  (Sup. 
Ot.  1916)  162  N.  Y.  Supp.  65.  There  the  relators,  in  violation  of 
, Penal  Law,  §  270,  employed  one  T.,  who  was  not  an  attorney,  to  per- 
form legal  services.  T.  employed  counsel  to  represent  the  relators  in 
certain  tax  proceedings.  The  court,  in  holding  that  the  employment  of 
T.  partook  of  champerty,  said  that,  though  a  court  will  in  general  refuse 
to  proceed  with  a  case  when  the  fact  that  it  is  tainted  with  champerty 

"Thallhimer  v.    Brinckerhoff,  supra;   Oilman   V.  Jones,   supra. 

"See  note  10,  supra;  Merchants'  Protective  Ass'n.  v.  Jacobsen  (1912) 
22  Idaho,  636,  127  Pac.  315.  !n  New  York,  only  so  much  of  the  law  of 
maintenance  and  champerty  is  retained  a>  is  preserved  by  statute.  Matter 
of  Clark  (1906)   184  X.  Y."222,  77  X.  !•"..  1. 

,2Scott  v.  National  Society   (1909)   25  T.  I..   Rep.  7HQ.  791. 

'Whatever  may  be  the  ride  a--  to  a  corporation  in  liquidation,  see  Met- 
ropolitan Bank  v.  Pooley  (1885)  in  App.  Cas.  210,  218,  a  corporation 
under  ordinary  circumstances  should  clearlj  he  liable  for  maintenance,  as 
it  is  for  all  ether  tort-.  See  llannon  V.  Siegel  Cooper  l '■>  (1(X>1),  167 
\.  Y.  244.  60  X.  I'..  V7;  Clark,  Corporations  (3rd  ed.)  §  69. 

"Slade  V.  Zeitfuss  (1904)   77  Conn.  457.  59  Atl.  406. 

'Cal.  Penal  Code,  §  l(d  :  Conn.  Cen.  Stat.  §  1351;  X.  Y.  Penal  I. aw, 
§   274. 

"In  re  Evans  (1900)  22  Utah,  366,  62  Pac.  ''13;  Roller  v.  Murraj  (1907) 
107  \a.  ?27,  ?<>  S.  !•..  421;  Taylor  V.  Perkins  (1913)  171  Mo.  App.  246, 
157   S.   U.    122. 

"See  P»  Columbia  Lavs   Rev.  517. 
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has  been  brought  to  its  attention,  yet,  since  all  the  parties  acted  bona 
fide,  the  case  could  proceed  on  abrogation  of  the  champertous  agree- 
ment. The  statement  that  the  court  can  dismiss  a  suit  merely  because 
the  plaintiff  has  made  a  champertous  contract  with  his  attorney  is 
erroneous.  The  existence  of  such  a  contract  is  wholly  a  collateral 
matter  and  therefore  constitutes  no  reason  for  denying  the  plaintiff 
recovery  on  an  otherwise  just  claim,  whether  set  up  by  way  of  defense 
or  otherwise.18  But  the  final  disposition  of  the  case  is  correct  and  well 
illustrates  the  extent  to  which  the  doctrine  of  champerty  and  main- 
tenance still  lives  in  the  law  of  every  jurisdiction.  Stripped  of  its 
ancient  technical  strictness,  it  is  now  a  rule  of  public  policy,  which 
may  be  invoked  to  prevent  vexatious  litigation  and  officious  intermed- 
dling in  the  quarrels  of  others.19 

lsIsherwood  v.  Jenkins  Lumber  Co.  (1902)  87  Minn.  388.  92  N.  W.  230; 
Elser  v.  Village  of  Gross  Point  (1906)  223  111.  230,  79  N.  E.  27;  see 
Chamberlain  v.  Grimes  (1894)  42  Neb.  701,  60  N.  W.  948.  Wisconsin  is 
the  only  jurisdiction  contra;  Decker  v.  Becker  (1910)  143  Wis.  542,  128 
N.  W.  67;  Tennessee,  formerly  contra,  is  now  in  accord  with  the  majority 
view.  Robertson  v.  Cayard  (1903)  111  Tenn.  356,  77  S.  W.  1056,  over- 
ruling Webb  v.  Armstrong    (1844)    24  Tenn.  379. 

19See  Brown  v.  Ginn  (1902)  66  Ohio,  316,  64  N.  E.  123;  Jahn  v.  Cham- 
pagne Lumber  Co.  (C.  C.  1908)  157  Fed.  407;  Dent  v.  Arthur  (1911)  156 
Mo.  App.  472,  137  S.  W.  285. 


RECENT  DECISIONS. 

Denton  D.  Eobinson,  Editor-in-Charge. 
Edward  I.  Devlin,  Jr.,  Associate  Editor. 

Assignments — Filing — Actions  for  Breach  of  Contract. — Plaintiff 
sued  as  the  assignee  of  a  building  contract.  Held,  the  assignment, 
not  being  duly  filed,  was  invalid  under  the  Lien  Law,  Laws  1897,  e. 
418,  §  15,  providing  that  "no  assignment  of  a  contract  for  the  per- 
formance of  labor  or  the  furnishing  of  materials  for  the  improvement 
of  real  property  .  .  .  shall  be  valid,  until  .  .  .  filed  in  the  office 
of  the  county  clerk".  Williams  Engineering  cf-  Contracting  Co.  v. 
City  of  New  York  (App.  Div.  1916)  162  N.  Y.  Supp.  381. 

An  assignment  of  a  chose  in  action  need  not  be  recorded  in  order 
to  be  valid  in  the  absence  of  a  specific  statutory  requirement.  Tingle 
v.  Fisher  (1882)  20  W.  Va.  497,  510;  McDonald  v.  Preston  Nat.  Bank 

(1897)  111  Mich.  649,  70  N.  W.  143;  Bates  v.  Salt  Springs  Nat.  Bank 

(1898)  157  N.  Y.  322,  51  N.  E.  1033.  But  in  accordance  with  the 
declaration  of  §  22  of  the  Lien  Law  that  the  act  shall  be  construed 
liberally  to  secure  the  beneficial  interests  and  purposes  thereof,  the 
provision  in  question  lias  been  most  thoroughly  enforced  in  behalf  of 
lienors.  Van  Kannel  etc.  Co.  v.  Astor  (1907)  119  App.  Div.  214,  L04 
N.  Y.  Supp.  653;  Smith  &  Co.  v.  Douglas  (1915)  165  App.  Div.  707, 
151  N.  Y.  Supp.  549.  Undoubtedly  the  instant  case  comes  within 
the  letter  of  the  act,  and  the  decision  is  supported  by  some  authority. 
Asphalt  etc.  Co.  v.  City  of  New  York  (1916)  218  N.  Y.  686,  113  N.  E. 
1050.  But  as  the  statute  is  in  derogation  of  the  common  law  it  should 
be  strictly  construed  as  to  its  general  scope  and  the  legislative  intent 
determined  from  a  general  view  of  the  whole  act  with  reference  to 
the  object  intended  to  be  accomplished.  In  re  Interstate  I 'a  v.  Co. 
(D.  C.  1912)  197  Fed.  371.  The  object  was  to  protect  laborers  and 
materialmen  and  other  persons  taking  like  assignments  by  giving  them 
notice  of  the  assignment  of  the  contract.  Armstrong  v.  Chisolm 
(1904)  99  App.  Div.  465,  91  N.  Y.  Supp.  299;  Harvey  v.  Brewer  (1904) 
178  N.  Y.  5,  70  N.  E.  73 ;  In  re  Interstate  Pav.  Co.,  supra.  Hence,  an 
assignment  is  valid  against  the  assignee  of  the  contractor  for  the 
benefit  of  creditors  even  though  filed  after  the  assignment  to  the  latter. 
for  the  statute  was  not  made  for  the  protection  of  the  contractors. 
Armstrong  v.  Chisolm,  supra.  Since  there  were  no  other  assignors 
or  lienors  involved,  it  seems  that  the  same  conclusion  might  well 
have  been  reached  in  the  principal  case,  for  a  mechanics'  lien  Btatute 
should  be  so  construed  as  to  render  the  greatest  benefil  to  those  for 
whose  interest  it  was  made  and  yet  save  the  persons  upon  whom  it 
operates  from  injury  as  far  as  practicable.  1'alrick  v.  Ballentine 
(1855)  22  Mo.  143;  In  re  Interstate  Pav.  Co..  supra. 

Attorney  wo  Client — Disbarment  Dim  to  Client  in  Criminal 
Case.  In  a  criminal  action  an  attorney  permitted  a  highly  important 
witness  procured  by  him  t"  testify  falsely  to  an  immaterial  fact,  and, 
though  aware  of  the  falsity  of  the  testimony,  adopted  it  in  his  summing 
up.      Held,  one  judge  dissenting,   there   is   no  difference   in   the  duty  of 

an  attorney  to  the  couri  in  criminal  and  civil  cases,  and  he  is  guilty 
of  professional  misconduct  warranting  his  disbarment.  /"  re  Palmien 
(App.  Div.  Ls1   Dept.  L916)  L62  X.  Y.  Supp.  799. 
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It  is  the  affirmative  duty  of  an  attorney  to  protect  the  administra- 
tion of  justice  from  perjury  and  fraud,  see  Matter  of  Robinson  (1912) 
151  App.  Div.  589,  136  1ST.  Y.  Supp.  548,  and  to  aid  the  court  in  arriv- 
ing at  the  truth,  see  In  re  Thatcher  (C.  &  D.  C.  1911)  190  Fed.  969, 
89  N.  E.  39,  and  in  a  civil  case  if  it  develops  that  a  suit  is  not  being 
prosecuted  or  defended  in  good  faith,  an  attorney  is  under  a  duty  to 
withdraw  at  once.  Sharswood,  Legal  Ethics  (5th  ed.)  96  et  seq.  After 
accepting  a  retainer  to  defend  one  accused  of  a  crime,  however,  an 
attorney  may  not  withdraw  because  the  defense  is  not  meritorious,  but 
it  is  his  duty  to  use  all  fair  arguments  arising  on  the  evidence,  Shars- 
wood, op.  cit.,  107,  and  to  present  by  all  honorable  means  any  defense 
the  law  permits,  Canon  of  Ethics,  Rule  5,  adopted  by  N.  Y.  Bar  Ass'n. 
1910,  as  a  conviction,  if  one  is  secured,  is  based  upon  evidence  alone. 
In  such  a  case  an  attorney's  duty  to  his  client  in  no  way  abrogates  or 
lessens  his  duty  to  the  court,  so  as  to  sanction  the  introduction  or  adop- 
tion of  false  testimony.  In  the  determination  of  disbarment  proceed- 
ings the  element  of  judicial  discretion  is  naturally  a  large  one,  see 
In  re  Durant  (1907)  80  Conn.  140,  67  Atl.  497,  which  fact  makes  it 
difficult  to  lay  down  hard  and  fast  rules  in  all  cases.  It  is  clear,  how- 
ever, that  disbarment  or  suspension  will  be  the  result  of  any  attempt 
to  deceive  the  court;  In  re  Henderson  (1890)  88  Tenn.  531,  13  S.  W. 
413;  or  inducing  a  witness  to  evade  service  of  subpoena,  In  re  Robinson 
(1910)  140  App.  Div.  329,  125  K  Y.  S.  193,  or  to  absent  himself  from 
trial  after  service  of  subpoena,  Stephens  v.  Hill  (1841)  10  M.  &  W.  28, 
or  to  swear  falsely;  Matter  of  Goodman  (1913)  158  App.  Div.  465,  143 
N.  Y.  Supp.  577;  the  manufacturing  of  evidence,  not  entirely  untrue, 
but  deceptive;  Matter  of  Gale  (1879)  75  N.  Y.  526;  the  furnishing  of 
answers  whether  true  or  false  to  a  witness;  Matter  of  Eldridge  (1880) 
82  N.  Y.  161 ;  permitting  a  client  to  present  false  testimony ;  People  v. 
Beattie  (1891)  137  111.  553,  27  N.  E.  1069;  and  continuing  a  case  after 
knowledge  of  perjury.  Matter  of  Mendelsohn  (1912)  150  App.  Div. 
445,  135  N.  Y.  Supp.  438.  In  the  principal  case  the  fact  that  the  wit- 
ness could  not  have  been  convicted  of  perjury  does  not  palliate  the  con- 
duct of  the  respondent  and  the  decision  of  the  court  is  correct. 

Attorneys'  Liens — Charging  Lien  on  Decree  Granting  Letters  of 
Administration. — Plaintiff  attorney  obtained  a  decree  granting  letters 
of  administration  to  A,  and  thereafter  performed  further  legal  services 
for  him.  Later,  B  was  substituted  as  administratrix  and  plaintiff  was 
dismissed.  Plaintiff  now  seeks  to  enforce  his  lien  under  a  statute 
giving  an  attorney  "a  lien  upon  his  client's  cause  of  action  .  .  .  which 
attaches  to  a  verdict,  report,  judgment,  or  final  order  in  his  client's 
favor  and  the  proceeds  thereof".  Held,  (1)  plaintiff  has  a  lien  on  the 
decree  for  services  up  to  the  time  of  the  decree  only;  (2)  but  has  no 
lien  on  the  funds  of  the  estate;  (3)  the  lien  on  the  decree  is  apparently 
unenforceable.  In  re  Nocton's  Estate  (N.  Y.  Surr.  Ct.  1916)  162 
N.  Y.  Supp.  215. 

Attorneys'  liens  are  of  two  kinds:  retaining  liens  for  costs  and 
fees,  which  are  general  on  all  papers,  funds,  etc.  in  the  attorney's  pos- 
session; and  charging  liens,  for  costs  and  fees,  though  some  courts 
restrict  the  latter  to  the  amount  of  the  costs.  See  15  Columbia  Law 
Rev.  529.  Since  the  lien  in  the  principal  case  is  a  special  one  for  the 
services  rendered  in  the  particular  action,  the  court  was  correct  in 
refusing  any  lien  on  the  decree  for  services  rendered  after  the  issuance 
thereof.    Mosely  &  Ely  v.  Norman  (1883)  74  Ala.  422;  Weed  Sewing 
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Machine  Co.  v.  Boutelle  (1884)  56  Vt.  570;  1  Jones,  Liena  (3rd  ed.) 
§  153.  Likewise,  since  services  rendered  by  an  attorney  t«>  an  ad- 
ministrator usually  bind  the  administrator  personally  and  not  the 
estate,  Lindsay  v.  Darden  (1899)  124  N".  C.  307,  32  S.  K.  678;  Besancon 
v.  Wegner  (1907)  16  N.  D.  240,  112  X.  W.  965;  2  Woerner,  Adminis- 
tration (2nd  ed.)  §  356,  the  court  rightly  denied  a  lien  for  such  serv- 
ices on  the  general  funds  of  the  estate.  Mercer  v.  Chicago  City  I>'u. 
(1912)  174  111.  App.  234;  contra,  Burleigh  v.  Palmer  (1905)  71  Neb. 
122,  1<>:;  X.  W.  1068.  Xor  is  there  any  lien  on  the  distributive  share 
of  the  administrator.  In  re  Rabell  (1916)  162  X.  Y.  Supp.  218.  Even 
the  lien  allowed  on  the  decree  appears  to  be  unenforceable,  for  such  a 
decree  produces  no  attachable  funds,  but  merely  a  right  to  act  for  the 
estate.  Xor  could  the  decree  granting  letters  of  administration  be 
revoked  to  satisfy  the  lien,  since  that  can  be  done  for  a  statutory 
cause  only;  Matter  of  McDonald  (1914)  211  X.  Y.  272,  105  X  E.  407; 
Munroe  v.  People  (1882)  102  111.  406;  and  the  protection  of  an  at- 
torneys' lien  is  not  one  of  these  causes.  X.  Y.  Code  of  Civ.  Proc. 
(1916)  §  2569.  A  later  case,  citing  the  principal  case  with  approval, 
holds  that  an  attorney,  in  similar  circumstances,  may  petition  for  an 
allowance  directly  from  the  estate  rather  than  sue  the  administrator, 
who  in  turn  would  obtain  reinbursement  from  the  estate.  In  re 
Rabell,  supra. 

Champerty  and  Maintenance — Common  Law  Action  for  Mainte- 
nance—Employment op  One  Xot  an  Attorney  to  Perform  Legal 

Services. — A  had  paid  money  to  the  plaintiffs  to  enter  a  competition 
conducted  by  them.  Defendant,  a  corporation,  induced  A  to  bring 
an  action  against  the  present  plaintiffs  for  the  return  of  his  money, 
offering  to  pay  the  expenses  of  A's  suit.  Judgment  with  costs  was 
rendered  for  A  in  the  former  action  and  plaintiff  now  sues  defendant 
in  maintenance  for  those  costs  and  his  attorney's  fees.  Held,  he  can 
recover.  Neville  v.  London  Express  Newspapers  Ltd.  (K.  B.  1916) 
142  L.  T.  200. 

In  violation  of  Penal  Law,  §  270,  prohibiting  non-attornies  from 
rendering  legal  service-,  the  relator.-  employed  T,  who  was  not  an 
attorney,  to  procure  the   reduction  of  a   tax   assessment.     T  employed 

counsel  to  represent  the  relators  in  the  tax  |»r lings.     //</</.  though 

the  employment  of  T  was  champertoue  and  a  court  will  in  general 
refuse  to  proceed  with  a  case  when  the  fact  that  it  i-  tainted  with 
champerty  is  brought  to  it-  attention,  yet.  since  all  the  parties  acted 
bona  fide,  the  case  could  proceed  on  abrogation  of  the  champertous 
agreement.  /'<'////<■  ex  rel.  Holzman  \.  Purdy  <t  <il.  (Sup.  Ct.  L916)  162 
X.  Y.  Supp.  65.    See  Xotes,  p.  333. 

Commerce — Ferries  ami  I!i:ii»;i:s  Riciit  or  States  to  Kku  i.ate. — 
A  Kentucky  statute  prescribed  toll  rates  for  foot  passenger  travel  on 
the  defendant's  interstate  bridge.     In  an  action  against  the  defendant 

for    charging    more    than    the    prescribed    rates,    held,    the    defendant     i< 

engaged  in  interstate  commerce  and  the  state  cannot  tix  its  rates. 
lirondirnii  if-  Xcirjxirt  llr'vhie  Co.  v.  Commonwealth  (Ky.  1917)  190 
s.  w.  715. 

The  power  of  Congress  over  interstate  commerce  is  exclusive  where 

the   BubjeCt    is   national    in    character  and   admits  of   hut   one   system   or 

plan  of  regulation;  hut  where  the  subject  i>  local  in  nature  or  opera- 
tion   so    that    State    regulation,  though    it    may    lead    t<»    some  confusion. 
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is  deemed  better  than  no  regulation  at  all,  the  state  may  act  until 
Congress  asserts  its  paramount  power.  4  Columbia  Law  Rev.  490; 
Gloucester  Ferry  Co.  v.  Pennsylvania  (1885)  114  U.  S.  196,  5  Sup.  Ct. 
826.  Interstate  ferries  have  been  considered  as  falling  within  the 
latter  class.  Fanning  v.  Gregoire  (1853)  57  U.  S.  524;  Port  Richmond 
Ferry  Co.  v.  Hudson  County  (1914)  234  U.  S.  317,  34  Sup.  Ct.  821. 
A  state  may  regulate  the  tolls  on  boundary  ferries,  not  a  part  of  a  con- 
tinuous interstate  carrier  system,  for  tickets  sold  within  the  state  for 
travel  from  the  state,  and  also  for  round-trip  tickets  provided  that 
the  ferry  company  is  not  compelled  to  sell  them.  Port  Richmond 
Ferry  Co.  v.  Hudson  County,  supra.  It  may  not,  however,  prescribe 
a  rate  applicable  to  travel  from  the  other  state.  State  v.  Faudre 
(1903)  54  W.  Va.  122,  46  S.  E.  269;  see  Port  Richmond  Ferry  Co.  v. 
Hudson  County,  supra.  Moreover,  by  action  of  Congress,  power  over 
ferries  used  in  connection  with  interstate  railroads  has  been  taken 
away  from  the  states.  New  York  Cent.  R.  R.  v.  Hudson  County 
(1913)  227  U.  S.  248,  33  Sup.  Ct.  269.  Although  regulation  of  tolls 
for  street  cars  on  interstate  bridges  might  be  deemed  invalid,  cf. 
South  Covington  Ry.  v.  Covington  (1915)  235  U.  S.  537,  35  Sup.  Ct. 
158,  on  the  ground  that  such  cars  are  more  akin  to  railroads  than  to 
ferries,  and  are  not  merely  local  transportation  facilities,  it  is  difficult 
to  see  why  a  distinction  should  be  drawn  between  foot  passenger 
bridges  and  ferries.  Yet  the  Supreme  Court,  in  Covington  etc.  Co.  v. 
Kentucky  (1894)  154  U.  S.  204,  14  Sup.  Ct.  1087,  held  such  a  bridge 
to  be  subject  to  the  exclusive  control  of  Congress.  As  authority,  how- 
ever, the  case  is  weak,  because  four  judges  refuse  to  assent  to  the 
proposition,  and  because  the  fact  that  the  statute  under  consideration 
in  that  case,  attempting  to  regulate  rates  "to"  as  well  as  "from" 
Kentucky,  in  itself  furnished  a  ground  for  the  decision.  See  Port 
Richmond  Ferry  Co.  v.  Hudson  County,  supra.  Diversity  of  action 
through  allowing  the  states  to  regulate  would  be  no  more  objectionable 
in  cases  of  foot  passenger  bridges  than  in  cases  of  ferries,  and  it  is 
submitted  that  the  same  rule  ought  to  be  applied  to  both. 

Contracts — Statute  of  Frauds — Performance  Within  a  Year. — The 
defendant  hired  the  plaintiff  on  the  26th  of  November,  1914,  to  work 
for  a  year,  work  to  commence  on  the  morning  of  the  27th.  Semble, 
this  contract  was  one  to  be  performed  within  a  year  from  the  making 
thereof  and  hence  is  not  within  the  inhibition  of  the  Statute  of  Frauds. 
Better  v.  Klotz  (1916)  31  D.  L.  R.  647. 

The  fourth  section  of  the  Statute  of  Frauds  permits  no  action  to 
be  brought  upon  any  oral  agreement  that  is  not  to  be  performed  within 
the  space  of  one  year  from  the  making  thereof.  Clark,  Contracts 
(3rd  ed.)  80.  The  period  begins  on  the  date  the  contract  is  made. 
Oak  Leaf  Mill  Co.  v.  Cooper  (1912)  103  Ark.  79,  146  S.  W.  130; 
Sutcliffe  v.  Atlantic  Mill  (1882)  13  R.  I.  480.  The  Statute  includes 
any  agreement  which  reasonably  interpreted  does  not  admit  of  perfor- 
mance within  the  year.  See  14  Columbia  Law  Rev.  693.  Hence,  the 
Statute  has  been  held  to  be  no  bar  if  either  party  has  the  option  to 
terminate  it  within  the  year,  Blake  v.  Voight  (1892)  134  N.  Y.  69, 
31  N.  E.  256;  see  Mead  v.  Chicago  etc.  Ry.  (1914)  189  111.  App.  323; 
contra,  Biest  v.  Versteeg  Shoe  Co.  (1902)  97  Mo.  App.  137,  70  S.  W. 
1081 ;  or  if  the  happening  of  some  contingency  will  perform  it,  see 
14  Columbia  Law  Rev.  693,  or  if  the  contract  is  for  an  indefinite  time 
but  may  be  performed  within  a  year.     Warner  v.  Texas  etc.  Ry.  (1896) 
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164  U.  S.  418,  17  Sup.  Ct.  147;  see  Mathews  v.  Wallace  (1904)  104 
Mo.  App.  96,  7^  S.  \Y.  296;  but  cf.  East  Term.  Tel.  Co.  v.  Paris  El.  Co. 
(1914)  156  Ky.  762,  162  S.  W.  530.  If  the  contract  is  of  such  a  per- 
sonal character  that  the  death  of  one  of  the  parties  at  any  time  would 
fully  perform  it,  then  it  is  not  within  the  Statute,  for  such  party 
might  die  within  the  year.  Doi/le  v.  Dixon  (1867)  97  Mass.  208; 
cf.  Edwards  &  Sons  V.  Farve  (1916)  110  Miss.  864,  71  So.  12.  If 
performance  of  the  contract  exceeds  the  year  by  several  days,  the 
cases  are  clear  that  the  Statute  applies.  Britain  v.  Rossiter  (1879) 
11  Q.  B.  D.  123;  Reynolds  v.  First  Nat.  Bank  (1901)  62  Xel>.  747. 
87  N.  W.  912.  But  where  the  contract  is  made  on  one  day  for  a  year's 
services  to  begin  on  the  next,  some  cases  hold,  in  accord  with  the 
principal  case,  that  this  is  not  within  the  Statute.     Dickson  v.  Frisbee 

(1875)  52  Ala.  165;  Smith  v.  Goldcoast  etc.  Ltd.  [1903]  1  KB.  285. 
The  better  view,  however,  is  that  the  Statute  does  apply.  Billing  ton 
v.  Cahill  (1889)  51  Hun  132,  4  N.  Y.  Supp.  660.  If  the  performance 
of  a  contract  exceeds  the  year  by  any  length  of  time,  no  matter  how 
small,  the  contract  would  seem  to  be  within  the  Statute. 

Corporation — Effect  of  Condition  in  Subscription  Agreement. — In  an 
action  by  a  corporation  to  recover  an  amount  due  on  a  subscription 
for  stock  made  after  the  incorporation  of  the  company  the  defendant 
avers  in  his  affidavit  of  defense  that  the  conditions  in  the  subscription 
regarding  the  manner  of  issuing  the  stock  were  disregarded  without 
his  consent.  Held,  the  affidavit  is  sufficient.  Stiff  el  &  Freeman  Inc.  v. 
Muth  (C.  P.  Lancaster  County,  Pa.  1917)  34  Lancaster  Law  Rev.  121. 
The  general  rule  is  that  a  corporation  may  dispose  of  its  stock  on 
any  terms  or  conditions  that  it  sees  fit,  Caley  v.  Philadelphia  etc.  R.  R. 

(1876)  80  Pa.  St.  363;  Alexander  v.  North  Carolina  etc.  Co.  (1911) 
155  N.  C.  124,  71  S.  E.  69,  and  in  such  a  case  the  subscriber  Incomes 
liable  for  the  amount  of  the  subscription  on  the  performance  of  the 
condition.  Armstrong  v.  Karshner  (1890)  47  Oh.  St.  276,  297,  24 
N.  E.  897;  Bucksport  etc.  R.  R.  v.  Buck  (1876)  65  Me.  536,  542;  Union 
Hotel  Co.  v.  Hersee  (1880)  79  N.  Y.  454.  Courts  are  not  agreed, 
however,  on  the  effect  of  a  condition  in  a  subscription  for  stock  in  a 
corporation  to  be  formed.  1  Thompson,  Corporations  (2nd  ed.)  §  528. 
In  New  York  the  subscription  is  a  nullity,  see  Troy  etc.  R.  R.  v. 
Tibbits  (X.  Y.  1854)  18  Barb.  297,  307;  in  other  jurisdictions  the  sub- 
scription is  binding  but  the  condition  is  of  no  effect;  Boyd  v.  Peach 
Blossom  By.  (1879)  90  Pa.  St.  169;  see  Burke  v.  Smith  (1877)  83 
U.  S.  390;  while  other  courts  consider  the  subscription  as  a  continuing 
offer,  binding  when  tin-  <•oinliti.ui  is  performed.  Taggart  v.  Western 
etc.  li.  //.  (1866)  24  Rid  568,  595.  When  the  condition  affects  the 
course  of  a  turnpike,  since  that  is  a  matter  of  direct  interest  to  the 
public,  the  subscription  is  void  whether  made  before,  Butternuts  etc. 
Co.  v.  North  <X.  V.  L841)  l  Hill  518;  see  Dta  v.  8haver  (  X.  Y.  L878) 
14  Hun  392,  39"),  <>r  after  the  incorporation  of  the  company.  Ft. 
Edward  etc.  Co.  v.  Payne  (1857)  L5  X.  V.  588.  The  principal  ease  in 
holding  sufficient  the  affidavit  of  aon-performance  of  the  condition, 
follows  the  genera]  rule  which  i-  well  established  in  that  jurdisdiction. 

Caley  v.   I'hiladrlphin  etc.   /.'.   IL,  supra. 

Corporations  Noh  Payment  op  Statutory  Percentage  with  Sub- 
scription. The  appellant  subscribed  for  Btock  in  the  corporation  of 
which  the  respondent  ie  trustee  in  bankruptcy,  but  paid  less  than  10% 
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of  the  amount  subscribed  as  provided  by  Stock  Corporation  Law,  §  53. 
He  became  a  director  and  officer  of  the  corporation  and  later  sold  his 
stock.  In  an  action  to  recover  the  unpaid  subscription  he  claimed  the 
contract  was  invalid  because  of  the  failure  to  comply  with  the  Statute. 
Held,  the  appellant  liable.  Jeffrey  v.  Selwyn  (N.  Y.  Ct.  of  App. 
1917)  56  K  Y.  L.  J.  1757. 

In  most  jurisdictions  the  non-payment  of  the  statutory  amount 
with  subscriptions  is  no  defense  to  an  action  for  the  price  of  the  stock. 
Pittsburg  etc.  R.  R.  v.  Applegate  (1882)  21  W.  Ya.  172,  182;  Hay- 
ivood  etc.  Co.  v.  Bryan  (1858)  51  N.  C.  82;  see  Ryder  v.  Alton  etc. 
R.  R.  (1851)  13  111.  516,  522.  The  cases  contra,  Jenkins  v.  Union 
Turnpike  Co.  (N.  Y.  1804)  1  Caine's  Cas.  *86;  Hibernia  Tunpike  Co. 
v.  Henderson  (Pa.  1822)  8  Serg.  &  E.  *219,  follow  the  statutory  pro- 
vision strictly.  There  is  great  reason  for  preventing  the  subscriber 
from  escaping  liability  by  means  of  his  own  fault,  see  Pittsburg  etc. 
R.  R.  v.  Applegate,  supra,  and  there  seems  to  be  a  tendency  to  limit 
these  old  holdings.  1  Cook,  Corporations  (6th  ed.)  §§  174,  175.  So 
where  the  subscriber  votes  as  a  stockholder,  Clark  v.  Monongahela  etc. 
Co.  (Pa.  1840)  10  Watts  364,  or  does  any  act  recognizing  his  mem- 
bership in  the  corporation,  see  Boyd  v.  Peach  Blossom  R.  R.  (1879) 
90  Pa.  St.  169,  172,  he  is  estopped  to  deny  his  liability.  The  New  York 
courts  recognize  that  there  can  be  no  estoppel  against  a  rule  of  law, 
New  York  etc.  R.  R.  v.  Van  Horn  (1874)  57  N.  Y.  473,  and  while  the 
contract  is  held  binding  if  the  payment  is  made  subsequent  to  the 
subscription,  Beach  v.  Smith  (1864)  30  N".  Y.  116,  yet  where  there  is 
simply  a  subscription  without  any  payment  the  contract  is  void.  New 
York  etc.  R.  R.  v.  Van  Horn,  supra.  Since  the  law  will  not  help  the 
parties  to  unlawful  contracts,  agreements  contrary  to  statute  are  held 
invalid.  But  it  would  seem  that  just  as  ultra  vires  may  not  be  pleaded 
to  shield  unconscientous  conduct,  Whitney  Arms  Co.  v.  Barlow  (1875) 
63  N.  Y.  62,  so  this  subscription  ought  not  to  be  held  invalid  when  the 
subscriber  seeks  to  take  advantage  of  his  own  fault  to  defeat  the  inter- 
ests of  creditors,  who  are  among  those  for  whose  protection  the  Statute 
was  enacted.     Cf.  3  Thompson,  Corporations  (2nd  ed.)  §  2793. 

Courts — Jurisdiction  as  Affected  by  Interest  on  Damages. — The 
plaintiff  sued  in  a  court  with  a  jurisdictional  limit  of  $1,000  for  $974 
damages  for  injury  to  cattle  shipped  by  defendant  railway.  Defend- 
ant contends  that  the  addition  of  interest  as  damages  under  the 
Texas  law,  brings  the  total  amount  in  controversy  over  the  court's 
jurisdictional  limit.  Held,  as  the  addition  of  interest  accruing  up 
to  the  time  of  petition  filed  did  not  bring  the  amount  in  controversy 
over  $1,000,  the  court  was  not  deprived  of  jurisdiction  by  interest 
subsequently  accruing.  Ft.  Worth  etc.  Ry.  v.  Allen  (Tex.  Civ.  App. 
1916)  189  S.  W.  765. 

While  at  early  common  law  interest  was  not  allowed  in  an  action 
for  unliquated  damages,  see  15  Columbia  Law  Rev.  439,  in  the  United 
States  interest  may  form  a  part  of  the  judgment  in  a  tort  action  for 
the  destruction  of,  or  injury  to  property.  See  13  Columbia  Law  Rev. 
656.  It  is  the  general  rule  that  in  determining  whether  a  court  has 
jurisdiction,  interest  is  a  part  of  the  amount  in  controversy,  Crawford 
v.  Hurd  Refrigerator  Co.  (1894)  57  Minn.  187,  58  K  W.  985;  Pierson 
v.  Hughes  (1904)  88  N  Y.  Supp.  1059,  except  where  the  statute 
limiting  the  jurisdiction  provides  that  such  amount  shall  be  exclusive 
of  interest.     State  v.  Fernandez  (1897)  49  La.  Ann.  249,  21  So.  260. 
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But  even  under  such  statute,  when,  as  in  the  jurisdiction  of  the  prin- 
eipal  case,  certain  interest  is  recoverable  not  eo  nomine  but  as  a  part 
of  the  damages  themselves,  such  interest  is  to  be  considered  in  deter- 
mining whether  the  amount  involved  is  within  the  jurisdictional 
limit.  Baker  v.  Smelser  (1895)  88  Tex.  26,  29  S.  W.  377;  St.  Paul 
Ins.  Co.  v.  Peck  (1914)  40  Okla.  396,  139  Pac.  117.  But,  as  indicated 
by  the  principal  ease,  the  interest  to  be  considered  in  determining 
jurisdiction  is  always  confined  to  that  accruing  up  to  the  commence- 
ment of  the  action,  for  it  is  a  rule  that  a  court  cannot  be  ousted  of 
jurisdiction  by  the  accumulation  of  interest  p<  ndente  lite.  Siens- 
heimer  &  Co.  v.  Md.  etc.  Ins.  Co.  (Tex.  Civ.  App.  1913)  157  S.  W. 
228;  Martin  v.  Payne  (1911)  50  Colo.  171,  114  Pac.  486. 

Covenants — Rh;ht  of  Tenant  to  Take  Advantage  of  the  Covenant 
of  a  Co-Tenant  with  the  Landlord. — The  plaintiff  and  the  defend- 
ant were  tenants  of  adjoining  closes  from  the  same  landlord.  The 
plaintiff  had  covenanted  with  the  landlord  to  keep  in  repair  a  division 
fence  between  his  land  and  the  defendant's.  Because  of  the  plaintiff's 
failure  to  keep  the  fence  in  repair,  the  defendant's  cattle  trespassed  on 
his  close.  Held,  the  breach  of  the  covenant  was  no  defense  to  an  action 
by  the  plaintiff  against  the  defendant  for  the  trespass.  HolgaU  v. 
Bleazard  (K.  B.  D.  1916)  115  L.  T.  788. 

In  jurisdictions  where  the  benefit  as  well  as  the  burden  of  the 
covenant  to  fence  runs  with  the  land  at  law.  Countryman  v.  Deck 
(  X.  Y.  1883)  13  Abb.  N.  C.  110;  see  Bronson  v.  Coffin  (1871)  108  Mass. 
17f>,  the  defendant  in  the  principal  ease  would  have  prevailed,  if  the 
lease  to  him  came  after  the  plaintiff  had  entered  into  his  covenant  with 
the  landlord.  But  if  the  lease  to  the  defendant  was  prior  to  the  cove- 
nant, there  is  another  theory  on  which  his  plea  should  have  been  al- 
lowed, even  if  the  benefit  doe-  not  run  with  the  land  at  law.  Where 
an  owner  of  land  burdens  one  part  of  it  in  favor  of  an  adjoining  part, 
all  subsequent  owners  of  the  servient  tenement,  taking  with  notice, 
Can  he  compelled  in  equity,  by  an  action  in  his  own  name  by  a  subse- 
quent owner  of  the  dominant  tenement,  to  respect  the  rights  of  the 
latter.  Rogers  v.  Hosegood  [1900]  -1  Ch.  388;  Barrow  v.  Richard 
<X.  V.  1840)  8  Paige  *351;  Parker  \.  Xiyhtinualr  (lsr,:;)  ss  \|.ISS. 
341;  Clark  v.  Martin  (1865)  49  Pa.  289.  A  covenant  imposing  such  a 
burden  create-  a  negative  easemenl  in  favor  of  the  dominanl  tenement, 
Re  Nisbei  &  Potts  [1906]  l  Ch.  386,  W2;  Qibert  \.  Peteler  I  X.  V. 
L862)  38  Barb.  188,  irrespective  of  whether  the  covenant  runs  with 
the  land  at  law  or  not.  London  County  Council  \.  Alien  [l'.Ht]  .".  K.  B. 
Ml',  if  only  the  intention  was  to  annex  the  benefit  to  the  land.  Rogers 
v.  Hosegood,  supra;  Qibert  v.  Peteler,  supra.  Since  the  intention  is 
the  essentia]  point,  it  should  make  no  difference  whether  the  covenant 
i-  affirmative  or  negative,  Cooke  v.  Chile, tt  (1876)  3  Ch.  D.  694;  8 
Pomeroy,  Eq.  Jur.  (3rd  ed.)  g  L295;  contra,  Bee  London  etc.  Ry.  v. 
Qomm   (1882)  20  Ch.  I ».  562,  582.     So  also  it   is  immaterial  whether 

the  covenant  wa  -  made-  before  the  holder  of  the  dominant  tenement 
came   iii.  or  after   lie   was   already    in.      Collins   v.   Castle    (1887)    86   Ch. 

I).  243;  Barrow  v.  Richard,  supra.  The  rule  as  to  lessees  being  the 
same  as  the  rule  aboul  purchasers,  Foa,  Landlord  &  Tenant   (5th  ed.) 

257,  n.  <•..  and  tl bjed  of  the  covenant   in  the  inatanl  case  being 

clearly  to  benefil  the  adjoining  close,  it  would  seem  thai  the  defendant 
bad  a  good  equitable  deft  use  which,  under  modern  procedure,  he  could 
have  pleaded. 
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Criminal  Law — Perjury — Contradictory  Statements  as  Sufficient 
to  Sustain  an  Assignment  of  Perjury. — The  defendant,  having  made 
two  contradictory  statements  under  oath,  was  convicted  of  perjury  on 
an  indictment  assigning  the  second  statement  as  untrue.  At  the  trial 
the  defendant  admitted  the  first  statement  was  false.  Held,  the  con- 
viction cannot  be  sustained,  since  the  only  evidence  of  the  falsehood  of 
the  second  statement  was  the  contradictory  first  statement.  People  v. 
McClintic  (Mich.  1916)  160  N.  W.  461. 

Because  of  the  fear  that  otherwise  witnesses  would  be  constantly 
charged  with  perjury  on  the  uncorroborated  oath  of  "unscrupulous  and 
vindictive  adversaries",  see  Reg.  v.  Hook  (1858)  8  Cox  C.  C.  5,  11, 
and  because  there  is  "a  presumptive  equality  of  credit  between  persons", 
see  United  States  v.  Wood  (1840)  39  U.  S.  430,  440,  so  that  one  oath 
is  more  than  counterbalanced  by  the  oath  of  the  defendant  aided  by 
the  legal  presumption  of  his  innocence,  Schwartz  v.  Commonwealth 
(1876)  68  Va.  1025,  the  general  common  law  rule  has  developed,  that 
to  convict  for  perjury,  there  must  be  two  witnesses  to  prove  the  charge, 
or  one  witness  with  strong  corroborative  evidence.  Stephen's  Dig. 
Evidence  (Chase's  2nd  ed.)  Art.  122  and  note;  2  Chamberlayne,  Evi- 
dence §  989.  But  the  rule  has  been  variously  curtailed,  so  that  now 
in  the  United  States  courts,  the  defendant's  books  and  documents  alone 
are  enough  to  prove  the  perjury.  United  States  v.  Wood,  supra,  while 
in  New  York  the  rule  has  no  application  where  the  proof  of  the  crime 
is  necessarily  based  on  circumstantial  evidence.  People  v.  Doodij 
(1902)  172  N".  Y.  165,  64  X.  E.  807.  And  the  rule  is  that  the  oath  of 
one  witness  is  sufficiently  corroborated  by  the  statements,  even  un- 
sworn, of  the  defendant.  Reg.  v.  Towey  (1860)  8  Cox  C.  C.  328;  Com- 
monwealth v.  Parker  (1848)  56  Mass.  212;  see  State  v.  Blize  (1892) 
111  Mo.  464,  20  S.  W.  210.  Hence  where  the  defendant  has  not  only 
made  two  contradictory  statements,  but  has  also  specified  which  of  the 
two  was  false,  since  none  of  the  reasons  for  the  technical  rule  apply, 
and  since  the  jury  may  be  allowed  to  infer  corrupt  motive  from  the 
circumstances,  it  would  seem  excessively  legalistic  to  insist  rigidly  on 
the  application  of  what  has  then  become  an  arbitrary  rule  of  thumb. 
People  v.  Burden  (1850)  9  Barb.  467;  see  Reg.  v.  Hook,  supra-,  contra, 
Schwartz  v.  Commonwealth,  supra.  But  if  the  evidence  consists  only 
of  the  contradictory  statements  there  can  be  no  conviction  on  either, 
since  it  does  not  appear  which  statement  is  the  true  one,  Reg.  v. 
Hughes  (1844)  1  C.  &  K.  *519;  Peterson  v.  State  (1883)  74  Ala.  34; 
Billingsley  v.  State  (1906)  49  Tex.  Crim.  620,  95  S.  W.  520,  and  since 
indictments  in  the  alternative  are  invalid  in  any  criminal  proceedings. 
Hence  in  the  principal  case,  if  the  assignment  of  perjury  had  been  on 
the  admittedly  false  first  statement,  there  should  have  been  a  sustain- 
able conviction;  but  on  the  facts  the  case  is  correct  on  principle  and 
in  accord  with  the  weight  of  authority. 

Criminal  Law — Suspension  of  Execution  of  Sentence — Late  En- 
forcement of  Ji  dgment  of  Imprisonment. — Judgment  of  fine  and 
imprisonment  was  entered  against  defendant,  but  execution  thereof 
was  suspended  by  the  court  pending  decision  on  defendant's  motion 
that  the  part  of  the  judgment  imposing  imprisonment  for  sixty  days 
be  vacated.  The  motion  was  continued  for  six  years  when  it  was  over- 
ruled. Held,  the  court,  after  much  lapse  of  time,  lost  the  power  to 
imprison  the  defendant.  People  ex  rel.  Powers  V.  Shattuck  (111.  1916) 
113  X.  E.  921. 
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It  has  been  said  that,  unless  otherwise  provided  by  statute,  the 
court  his  inherent  power  to  stav  the  execution  of  a  sentence  in  a 
criminal  case.  Weber  v.  State  (1898)  58  Oh.  St.  616.  51  X.  E.  116; 
see  In  re  Collins  (1908)  8  Cal.  App.  367.  97  Pac.  188.  However,  many 
courts,  while  conceding  the  right  to  suspend  execution  of  sentence  as 
an  incident  to  a  writ  of  error  or  on  some  other  legal  ground,  deny  the 
power  to  suspend  indefinitely.  Tanner  v.  Wiggins  (1907)  54  Fla.  203, 
45  So.  459;  Reese  v.  Olsen  (1914)  44  Utah  318,  139  Pac.  941.  as  an 
unwarranted  interference  with  the  executive  pardoning  power.  //!  re 
Webb  (1895)  89  Wis.  354,  62  X.  W.  177,  and  because  of  the  uncertain 
position  in  which  the  defendant  would  be  placed.  In  re  Strickler 
(1893)  51  Kan.  700,  33  Pac.  620.  Where  the  court  thus  without  legal 
cause  suspends  execution  of  imprisonment,  it  cannot  after  the  expira- 
tion of  the  term  of  imprisonment  commit  the  defendant.  In  re  Webb, 
supra.  But  in  jurisdictions  where  the  stay  of  execution  is  permissible, 
and  where  the  court  suspended  execution  until  further  order  or  con- 
ditionally, courts  have  been  held  to  have  power  to  set  aside  the  order 
and  commit  the  defendant  even  at  a  subsequent  term  notwithstanding 
a  long  lapse  of  time.  People  v.  Patrick  (1897)  118  Cal.  332,  50  Pac. 
425;  In  re  Eir.son  (1911)  156  N.  C.  250,  72  S.  E.  310.  It  would  seem 
correct  to  say  that  mere  delay  in  inflicting  punishment  ought  not  to 
be  sufficient  ground  for  relieving  a  defendant  from  serving  sentence. 
unless  the  lapse  of  time  had  been  so  great  that  society  would  not  be 
benefited  by  the  enforcement  of  the  penalty,  Ex  parte  Bugg  (1912) 
L63  Mo.  App.  44.  145  S.  W.  831,  or,  as  suggested  in  the  principal  case, 
the  position  of  the  defendant  had  become  so  changed  by  reason  of  the 
long  delay  that  it  would  be  most  unjust  to  enforce  the  sentence. 

Fraud — Eight  to  Rely  on  Representations. — When,  in  an  action  in 
contract,  the  defendant  averred  fraud,  the  plaintiff  urged  that  the 
defendant's  negligence  estopped  him  from  Betting  up  the  fraud.  Held, 
as  between  parties  to  a  contract  obtained  by  fraud,  negligence  is  not 
a  sufficient  answer  to  the  defense  of  fraud.  Sutton  v.  Oreiner  I  Iowa. 
1916)  159  N.  W.  268. 

it  has  been  held  that  a  person  lacking  in  ordinary  care  and  diligence 
has  no  claim  to  relief,  Bouhhn  v.  Stilu'U  (  l'.iu;,)  ion  M,].  :,(:;.  <;<>  ,\tl. 
609;  Standard  Mfg.  Co.  v.  Slot  (1904)  121  Wis.  14.  98  X.  W.  923,  and 
that  when  means  of  knowledge  are  equally  available  to  both  parties, 
the  injured  party  is  under  a  duty  to  take  advantage  of  such  mean-. 
Brown    v.    Lrnrh    M*71)    107    Mass.   364;    see   Slaughter's   Adm'r.   v. 

Genon    (1871)    v"   U.   8.  879.      This   rule,   however,  has  been   enunciated 

chiefly  in  cases  of  misrepresentation  of  opinion,  Bee  Hunt  v.  Barker 
I  L900)  22  K.I).  L8,  L6  Atl.  !«;.  and  Bince  it  is  undoubtedly  the  law  thai 
statements  of  opinion,  as  opinion,  are  nol  to  be  relied  on,  J>'»iin</  v. 
Darling  (1889)   L48  Mass.  504,  20  X.  E.  107,  it  is  correctly  applied  In 

such  cases.     But   in   its  application   to   representations  of  material   facts, 

the  rule  is  opposed  by  a  strong  and  growing  line  of  authorities  maintain- 
ing that  a  person  is  entitled  to  rely  on  Buch  representations  without 
inquiry.  Bummers  v.  Alexander  (1911)  80  Okla.  L98,  120  Pac. 
601  :  CottrUl  v.  Krum  I  L890)  LOO  too.  897,  L8  S.  W.  7:.::.  The  question 
is  whether  the  injured  party  actually  relied,  regardless  of  how  a  pru- 
dent   man    would   have  acted,    Western    Mfg.   Co.   v.   Cotton   <\-    Long 

(1907)  L26   h'y.   749,    L04   8.   W.   768;      Wilcox  v.   American   -■/. 

(1908)  L76  X.  Y.   116,  68  X.   E.   L68,  or  whether  the  facts  were  a< 
Bible  to  both  parties.    Riley  v.  Bell  I  1908)  120  [owa  618,  95  X.  W.  170; 
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Buchanan  v.  Burnett  (1909)  102  Tex.  492;  119  S.  W.  1141.  This  is 
true  in  actions  in  tort  for  deceit,  Smith  v.  Werkheiser  (1908)  152 
Mich.  177,  115  N.  W.  964,  where  actual  fraud  is  necessary,  and  in  con- 
tract actions,  Western  Mfg.  Co.  v.  Cotton  &  Long,  supra,  and  in 
actions  for  rescission  or  specific  performance,  Wilson  v.  Carpenter's 
Adm'r.  (1895)  91  Va.  183,  21  S.  E.  243,  where  fraud  is  immaterial. 
Buchanan  v.  Burnett,  supra.  It  is  submitted  that  this  is  a  sound  rule. 
The  law  should  protect  the  credulous  as  well  as  the  diligent,  particularly 
in  cases  of  actual  fraud  such  as  the  instant  one.  Consequently,  negli- 
gence in  relying  on  the  representations  of  the  defrauder  should  not  be 
a  valid  answer  to  the  charge  of  fraud.  White  Sewing  Machine  Co.  v. 
Bulloch  (1912)  161  N.  C.  1,  76  S.  E.  634;  Erickson  v.  Fisher  (1892)  51 
Minn.  300,  53  N.  W.  638. 

Garnishment — Attachment — Appeal  and  Error. — Five  days  after 
the  present  plaintiff's  demurrer  had  been  sustained  in  a  suit  against 
him  by  X,  the  court  dismissed  a  writ  of  garnishment  against  the 
defendant  bank,  to  which  ruling  X  duly  excepted,  also  excepting  to  a 
ruling  of  the  court  refusing  to  allow  him  a  reasonable  time  in  which 
to  present  to  the  appellate  court  the  question  of  tendering  a  super- 
sedeas bond.  Two  days  later  the  plaintiff  presented  a  check  for  the 
funds,  which  the  defendant  refused,  as  X  had  notified  it  he  was  going 
to  appeal,  within  the  thirty  days  allowed  by  law,  from  the  judgment 
dismissing  the  garnishment.  Held,  the  garnishee  had  no  authority  to 
deprive  the  plaintiff  of  the  possession  of  his  property  after  the  judg- 
ment dismissing  the  writ.  American  Nat.  Bank  v.  Douglas  (Ark. 
1916)  189  S.  W.  161. 

The  rights  secured  by  an  attachment  are  contingent  upon  a  recovery 
of  judgment  by  the  plaintiff  and  it  has  been  held  that  a  final  judgment 
for  the  defendant  ipso  facto  dissolves  the  attachment.  Ranft  v.  Young 
(1893)  21  Nev.  401,  32  Pac.  490;  see  First  Nat.  Bank  v.  Sanders 
(1915)  162  Ky.  374,  172  S.  W.  689.  The  better  view,  however,  is 
that  where  by  statute  a  certain  time  is  given  in  which  to  appeal,  a 
failure  to  perfect  the  appeal  within  the  required  time  is  followed  by 
loss  of  the  lien,  Pfiefer  v.  Hartman  (1882)  60  Miss.  505,  and  the 
attachment  is  discharged  without  special  order  by  operation  of  the 
judgment.  McCormick  Machine  Co.  v.  Jacobson  (1889)  77  Iowa 
582,  42  N.  W.  499;  Suydam  v.  Huggeford  (1839)  40  Mass.  465.  In 
such  a  jurisdiction,  after  judgment  in  the  principal  case,  but  before 
the  statutory  time  for  appeal  has  fully  elapsed,  the  defendant  may 
move  to  have  the  attachment  dissolved,  and  if  the  motion  is  granted 
the  lien  is  vacated,  Harrow  v.  Lyon  (Iowa  1851)  3  Greene  157,  but  if 
a  proper  appeal  is  perfected  from  the  order  dissolving  the  attachment, 
the  effect  of  the  dissolution  is  suspended,  and  the  plaintiff  is  restored 
to  his  original  rights  under  the  attachment,  Danforth,  Davis  &  Co. 
v.  Carter  (1856)  4  Iowa  230,  unless  by  so  doing  the  rights  of  innocent 
third  parties  would  be  affected.  Danforth,  Davis  &  Co.  v.  Rupert 
(1861)  11  Iowa  547.  In  some  jurisdictions  no  appeal  lies  from  an 
order  dissolving  or  refusing  to  dissolve  an  attachment  until  final 
judgment  has  been  rendered.  Harrison  v.  Thurston  (1867)  11  Fla. 
307.  However,  as  such  an  order  affects  a  separate  substantial  right, 
it  would  seem  that  the  opposite  view  is  the  sound  one.  Turpin  v. 
Coates  (1882)  12  Neb.  321,  11  N.  W.  300;  Watson  &  Co.  v.  Sullivan 
(1855)  5  Ohio  St.  42.  In  the  principal  case  after  judgment  had  been 
entered    dismissing    the    writ    of    garnishment    and    discharging    the 
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garnishee,  the  defendant,  in  the  absence  of  a  statute  authorizing  it  to 
retain  possession  of  the  property,  had  no  authority  under  the  law.  or 
right,  to  deprive  the  plaintiff  of  his  property.  Cf.  Sherrod  v.  Davis 
(1850)   17  Ala.  312. 

Illegal  Contracts — Agency  to  Procire  Condemnation  ok  Real  Es- 
tate.— A  broker,  employed  on  commission  to  sell  real  estate  for  defend- 
ant, secured  the  condemnation  thereof  for  public  use  with  due  com- 
pensation. Held,  on  grounds  of  public  policy  his  commissions  cannot  be 
recovered.  Warnock  &  Emlen  v.  Phila.  Trust  Co.  (Pa.  1916)  74 
Leg.  Int.  102. 

A  contract  of  agency  to  secure  legislative  action  or  governmental 
contracts  by  personal  influence  or  'lobbying"  is  void  as  against  public 
policy;  Veazey  v.  AUen  (1903-)  17:5  X.  Y.  359,  G6  N.  E.  103;  Os  cany  an 
v.  Arms  Co.  (1S80)  103  U.  S.  261;  i'  Pomeroy,  Eq.  Juris.  (3rd  ed.) 
§  935;  but  an  agency  merely  to  collect  data  and  lay  arguments  openly 
before  the  governmental  body  is  valid.  Chesebrough  v.  Conov  r  (  L893) 
140  N.  Y.  382,  35  N.  E.  633;  see  Oscanyan  v.  Arms  Co..  supra;  2 
Pomeroy,  op.  cit.  §  935,  note  3.  A  leading  ease  has  held  that  the  test 
of  the  invalidity  of  these  latter  contracts  is  not  whether  illegitimate 
services  were  contemplated  by  the  parties,  but  whether  the  tendency  oi 
the  contract  was  towards  such  services;  Tool  Co.  v.  Norris  (1864)  69 
U.  S.  45;  and  later  cases,  following  it.  have  held  that  this  tendency 
exists,  Russell  v.  Courier  Print.  &  Pub.  Co.  (1908)  43  Col,..  321,  95 
Pac.  936,  or  is  accentuated,  Elkhart  County  Lodge  v.  Crary  (  1884  I  98 
Ind.  238;  Hazelton  v.  Shechels  (1906)  202  TJ.  S.  71,  26  Sup.  Ct.  567; 
Crichfield  v.  Bermudez  Asphalt  Par.  Co.  (1898)  174  111.  466,  51  X.  E. 
552,  wherever  the  agent  is  employed  for  a  contingent  reward.  Since 
one  may  deal  legally  with  governmental  bodies  through  an  agent, 
Win  penny  v.  French  (1869)  18  Oh.  St.  469,  and  since  the  presumption 
is  that  his  intentions  are  honest,  until  rebutted,  such  contracts  of 
agency,  always  excepting  "lobbying"  contracts,  ought  not  be  declared 
void  unless  illegitimate  methods  were  expressly  or  impliedly  to  be  used, 
and  to  this  effect  is  the  weight  of  modern  authority.  Stroemer  \.  Van 
Orsdel  (1905)  71  Neb.  132,  103  N.  W.  1053;  Obenchain  v.  Ransome- 
Crummey  Co.  (1914)  69  Ore.  547,  L38  Pac.  1078;  Kerr  v.  A  me,-. 
Pneumatic  Service  Co.  (1905)  188  Mass.  27,  7:;  X.  E.  857.  In  the 
which  do  hold  that  this  tendency  avoids  the  contract,  a  fair  in- 
ference of  illegal  intent  was  possible,  and  that  has  been  held  to  be  the 
real  basis  of  Tool  Co.  v.  Norris,  supra.     Eoulton  \.  Nichol  (1896)  93 

Wis.  ;;'-,;;.  ,;7  X.  \V.  715.     Assuming  thai  th >ntract  in  the  principal 

case  could  be  '•on-trued  to  include  the  services  before  the  commission, 
it  would  Beem  that  the  decision  was  oul  of  line  with  modern  authority 
in  holding  it  void,  for  nothing  dishonest  was  contemplated  or  done. 

Infringement  of  Copyright  Musical  Selections  [»  Restaurants — 
Performance  fob  Profit.  Plaintiffs,  holders  of  copyrights  on  musical 
compositions,  brought  actions  for  infringement  based  on  public  per- 
formances given  al  restaurants  without  special  charge  for  admission. 
Held,  such  performances  are  for  profil  and  violate  plaintiffs'  copyrights. 
Victor  Herbert  et  al.  v.  Shanley  Co.  (1917)  37  Sup.  Ct.  232. 

While  a1  common  law  an  author  hud  a  righl  to  a  mi poly  of  his 

publications,  in  the  LTnited  States  such  a  righl  exists  only  by  Btatute. 
Wheaton  \.  People  (1834)  33  I'.  S.  591,  658;  American  Tobacco  Co. 
v.  Werchmeister  (1907)  207  !'.  S.  284,  28  Sup.  Ot.  72.    The  holder  of 
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the  copyright  of  a  musical  composition,  has  the  exclusive  right  to  per- 
form it  publicly  for  profit.  (1909)  35  Stat.  1075.  If  the  doctrine 
that  the  rights  of  the  copyright  holder  are  only  infringed  by  perform- 
ance where  admission  is  charged,  John  Church  v.  Hillard  Hotel  Co. 
(2  C.  C.  A.  1915)  221  Fed.  229,  231;  Herbert  et  al.  v.  Shanley  Co. 
(D.  C.  1915)  222  Fed.  344;  Herbert  v.  Shanley  Co.  (2  C.  C.  A.  1916) 
229  Fed.  340,  had  been  sustained,  a  very  imperfect  protection  would  be 
afforded.  Where  such  performances  are  given  to  attract  patrons,  they 
are  part  of  the  services  rendered  and  paid  for  by  those  who  partake  of 
refreshments,  and  a  certain  profit  accrues  to  the  proprietor  of  the 
restaurant.  Sarpy  v.  Holland  (1908)  99  L.  T.  317,  which  properly 
would  seem  to  belong  to  the  holder  of  the  copyright.  In  doubtful 
cases,  it  would  seem  that  the  interests  of  the  holder  should  be  pre- 
ferred, the  underlying  purpose  of  such  statutes  being  to  stimulate  pro- 
duction by  assuring  to  the  composer  for  a  limited  time,  full  pecuniary 
returns  of  his  composition.  See  American  Tobacco  Co.  v.  Werck- 
meister,  supra.  The  decision  of  the  Supreme  Court  in  the  principal 
case  seems  to  carry  out  the  purpose  of  the  statute  and  is  in  accord  with 
the  tendency  of  English  decisions  to  construe  similar,  though  not 
identical,  statutory  enactments  favorably  to  the  holder  of  the  copy- 
right. 1833,  3  &  4  Wm.  IV,  c.  15;  1842,  5  &  6  Vict.,  c.  45;  Copyright 
Acts  1911,  1  &  2  Geo.  V,  c.  46;  Duck  v.  Bates  (1884)  13  Q.  B.  D.  843; 
Wall  v.  Taylor  (1883)  11  Q.  B.  D.  102;  Russell  v.  Smith  (1848)  12 
Q.  B.  217. 

Injunctions — Restraining  Suit  in  Another  Jurisdiction. — The 
defendant,  a  resident  of  New  Jersey,  had  attached  in  New  York,  as 
assignee  of  a  New  York  insolvent,  a  fund  of  the  plaintiff,  a  New 
Jersey  corporation.  The  plaintiff  sought  an  injunction,  on  the  ground 
that  under  the  laws  of  New  Jersey  it  had  an  equitable  set-off  to  the 
insolvent's  claim  which  the  New  York  courts  might  not  recognize. 
The  injunction  was  refused,  as  the  defendant,  though  personally  a 
resident  of  New  Jersey,  was  as  assignee  officially  domiciled  in  New 
York,  and  the  proceedings  did  not,  therefore,  constitute  an  attempt 
to  evade  the  laws  of  New  Jersey.  Federal  Trust  Co.  v.  Conklin  (N.  J. 
1916)  99  Atl.  109.     See  Notes,  p.  328. 

Joint  Terminal  Facilities — Carriers — Powers  of  Interstate  Com- 
merce Commission  to  Compel  Switching  Service — Discrimination. 
— Two  railways,  joint  owners  of  part  of  the  terminal  facilities  used 
and  managed  by  them  as  if  title  were  joint  throughout,  were  ordered 
to  discontinue  as  discriminatory  their  practice  of  refusing  to  switch 
interstate  traffic  to  and  from  the  tracks  of  a  third  carrier  on  the  same 
terms  as  they  maintained  with  respect  to  similar  shipments  to  and 
from  their  own  respective  tracks.  Held,  this  arrangement  was  not 
reciprocal  switching  but  the  use  of  joint  terminal  facilities,  and  not 
in  violation  of  the  Interstate  Commerce  Act.  Louisville  &  Nashville 
R.  R.  v.  United  States  (1916)  37  Sup.  Ct.  61. 

The  early  decisions  gave  a  broad  interpretation  to  the  final  proviso 
of  §  3  of  the  Act  to  Regulate  Commerce  (1887)  24  Stat.  380,  to  the 
effect  that  a  carrier  should  not  be  required  to  give  the  use  of  its 
tracks  or  terminal  facilities  to  another  carrier  engaged  in  like  business, 
see  Central  Stock  Yards  Co.  v.  L.  &  N.  R.  R.  (1904)  192  IT.  S.,  568, 
24  Sup.  Ct.  339;  L.  &  N.  R.  R.  v.  Central  Stock  Yards  Co.  (1909) 
212  U.  S.  132,  145,  29  Sup.  Ct.  246,  and  held  that  tracks  and  terminal 
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facilities  of  a  carrier  could  only  be  used  by  another  carrier  for 
exchange  of  interstate  freight  with  the  consent  of  the  owning  carrier, 
Little  Rock  etc.  R.  R.  v.  St.  Louis  etc.  Ry.  (1894)  59  Fed.  400,  404; 
see  State  of  Iowa  v.  Chicago  etc.  Ry.  (1887)  33  Fed.  391,  396.  and  that 
the  charge  of  undue  or  unreasonable  discrimination  could  not  be  predi- 
cated upon  the  fact  that  a  carrier  allowed  one  connecting  railroad  to 
make  a  certain  use  of  its  tracks  and  terminal  facilities  which  it  did 
not  concede  to  another.  Little  Rod-  etc.  R.  R.  v.  St.  Louis  etc.  Ry. 
(1894)  63  Fed.  775,  780;  Kentucky  &  I.  Bridge  Co.  v.  L.  &  N.  R.  II. 
(1889)  37  Fed.  567,  628.  Later  cases  encroached  upon  the  protection 
afforded  by  this  proviso,  leaving  it  difficult  to  determine  whether,  or 
to  what  extent,  it  remained  operative.  Iowa  £  So.  Ry.  v.  Chicago  etc. 
R.  R.  (1914)  32  I.  C.  C.  R.  172;  Waverly  Oil  Works  Co.  v.  Penna. 
R.  R.  (1913)  28  I.  C.  C.  R.  621;  Morris  Iron  Co.  v.  B.  £  Q.  R.  R.  Co. 
(1912)  26  I.  C.  C.  R.  240.  Clearly,  after  the  power  of  making  through 
routes  and  rates  had  been  conferred  on  the  Commission,  to  order  a 
carrier  to  haul  the  cars  of  another  over  its  tracks  for  reasonable  com- 
pensation in  order  to  afford  service  to  shippers,  was  not  violative  of 
of  the  provision,  and  could  not  be  regarded  as  compelling  a  carrier 
''to  give"  his  tracks  or  facilities.  See  Iowa  £  So.  R.  R.  v.  Chicago  B. 
£  etc.  R.  R.,  supra;  St.  Louis  etc.  R.  R.  v.  P.  £  P.  U.  Ry.  (1913)  26 
I.  C.  C.  R.  226,  234;  Waverh,  Oil  Works  Co.  v.  Penna  R.  R..  supra. 
But  the  Commission  went  further,  and  using  the  words  of  discrimina- 
tion, overturned  previous  decisions,  rendering  the  proviso  of  §  3  to  a 
great  extent  nugatory.  St.  Louis  etc.  R.  R.  v.  P.  £  P.  U.  Ry.,  supra, 
235  et  seq;  L.  £  N.  R.  R.  v.  United  States  (1915)  238  IT.  S.  1.  19.  35 
Sup.  Ct.  696.  Reciprocal  switching  arrangements  were  held  unduly 
discriminatory;  Penna.  Co.  v.  United  States  (1915)  236  II.  S.  351, 
35  Sup.  Ct.  370;  Switching  at  Galesburg,  III.  (1914)  31  I.  C.  C.  R. 
294;  likewise  according  terminal  facilities  to  one  carrier  and  refusing 
the  same  to  another.  Transportation  Bureau  of  Seattle  v.  O.  A  .  Ry. 
(1914)  30  I.  C.  C.  R.  683,  690.  The  principal  case  appears  to  9tem 
the  tide  in  this  direction  and  lend  to  the  carrier's  investment  the 
protection  from  involuntary  use  by  competitors  which  the  proviso  of 
§  3  intended  to  afford.  The  decision  rests  entirely  upon  the  bona  Jules 
of  the  arrangement. 

Libel — Bight  to  Recover  for  Imputation  Conditionally  Made.— One 
Ryan  sent  to  the  press  a  letter  which,  paraphrased,  read  in  part  to 
this  effect: — "If  Rosa  does  no1  accept  my  challenge  to  bet  as  to  the 
truth  of  the  testimony  he  recently  gave,  be  threw  his  honor  to  the 
winds  in  the  giving  of  that  testimony".  Held,  (two  judges  dissenting) 
the  statement,  even  though  conditional,  is  an  actionable  libel.  Ryan 
v.  Ross  (Australia,  L916)  22  C.  L  K.  1. 

That  a  statement  conditional  in  form  may  contain  the  elements 
necessary  to  support  an  action  for  defamation  was  early  asserted  in 
this  country.  See  Bornman  \.  Boyer  (Pa.  L811)  :;  Binn.  615,  The 
exact  limitations  of  the  doctrine  have  never  been  worked  oul  because 
of  the  paucity  of  decided  cases.  If  the  charge  made  i-  bo  conditioned 
that  it  can  arise  only  in  futuro  and  is  not  presently  provable,  there 
would  seem  to  be  no  foundation  for  an  action.  Cf.  Hans  v.  Hunt 
I  1882)  60  Iowa  251,  it  V  W.  785.  However,  if  the  condition  involves 
a  fact  or  act  already  passed,  the  statement  is  clearly  defamatory  where 
the  condition  has  been  performed  and  thai  fact  is  known  to  the  on| 
to  whom  publication  ia  made-.    Clarke  v.  Zettick  (1891)   158  Mass.  1. 
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26  N.  E.  234.  Ruble  v.  Bunting  (1903)  31  Ind.  App.  654,  68  N.  E. 
1041.  _  The  defendant  ought  also  to  be  held  liable  even  in  the  absence 
of  evidence  of  knowledge,  where  tbe  fact  of  performance  is  capable 
of  subsequent  ascertainment.  However,  that  the  condition  has 
occurred  must  be  alleged  by  the  plaintiff,  Mills  v.  Taylor  (1S14)  6 
Ky.  469,  and  if  there  has  been  no  performance  of  it,  no  recovery  is 
possible.  Lang  v.  Gilbert  (I860)  9  N.  B.  445.  Finally,  where  a  present 
charge  is  made  on  a  condition  involving  a  fact  or  act  to  occur  or  not 
to  occur  subsequent  to  the  time  of  statement,  the  words  would  seem 
to  convey  to  the  average  hearer  a  present  actionable  charge,  (i.  e.  one 
presently  provable),  subject  to  what  is  intended  to  be  a  future  pos- 
sible retraction.  This  is  the  instant  case  and  the  plaintiff  was  rightly 
allowed  to  recover.  It  follows  that  as  to  the  existence  of  the  cause  of 
action  the  performance  or  non-performance  of  the  condition  can  be  of 
no  consequence,  though  the  form  of  the  statement  might  effectuate 
a  diminution  in  damages,  if  the  condition  were  not  performed. 

Liens — General  Liens — Note  Brokers. — A  firm  of  note  brokers  sold 
commercial  paper,  payable  to  their  principal,  to  a  bank  giving  the 
latter  a  written  option  whereby  the  bank  had  the  privilege  of  returning 
the  notes  to  the  brokers  within  a  given  period.  The  proceeds  of  sale 
were  immediately  remitted  by  the  brokers  to  their  principal.  Prior 
to  the  expiration  of  the  option  the  principal  failed  and  the  bank 
returned  the  notes  to  the  brokers  who  repaid  the  purchase  price  out 
of  their  own  funds.  They  then  resisted  a  demand  of  the  receiver  of 
the  principal  for  other  unsold  paper  in  their  hands,  claiming  a  general 
lien  as  security  for  the  balance  existing  in  their  favor.  Held,  note 
brokers  are  not  factors  in  the  sense  that  merely  by  legal  implication 
from  their  employment  they  have  a  general  lien.  Eames  v.  The  H.  B. 
Claflin;  Re  Hathaway,  Smith,  Folds  &  Company  (2  C.  C.  A.  1917)  56 
N.  Y.  L.  J.  1615.    See  Notes,  p.  320. 

Marriage — Annulment  for  Impotence — Bight  of  Wife  to  Becover 
Money  Paid  in  Consideration  of  Marriage. — In  contemplation  of  an 
intended  marriage  between  the  parties,  plaintiff  paid  defendant  £400. 
The  marriage  was  annulled  because  of  the  impotence  of  the  husband. 
Held,  as  the  effect  of  the  decree  of  nullity  was  to  make  the  marriage 
void  ab  initio,  plaintiff  was  entitled  to  recover  the  money  as  upon  a 
consideration  that  had  failed.  P — .  v.  P — .,  Ct.  of  App.  [1916]  Ir. 
2  K.  B.  400. 

As  the  effect  of  a  decree  of  nullity  is  to  declare  that  a  valid  mar- 
riage never  existed,  11  Columbia  Law  Bev.  381,  the  property  rights 
of  the  parties  are  unaffected  by  the  form  they  have  gone  through. 
See  In  re  Van  Alstine  (1899)  21  Wash.  194,  57  Pac.  348.  Hence  the 
wife  retains  any  cause  of  action  she  may  have  had  against  the  husband, 
Henneger  v.  Lomas  (1896)  145  Ind.  287,  44  N  E.  462,  and  there  is 
no  dower.  Price  v.  Price  (1891)  124  N.  Y.  589,  27  N.  E.  383.  Nor 
is  any  alimony  granted,  Chase  v.  Chase  (1867)  55  Me.  21;  Fuller  v. 
Fuller  (1885)  33  Kan.  582,  7  Pac.  241,  though  the  parties  are  in  some 
cases  entitled  to  an  equitable  division  of  the  property  jointly  accumu- 
lated while  they  were  living  together.  Buckley  v.  Buckley  (1908)  50 
Wash.  213,  96  Pac.  1079;  Coats  v.  Coats  (1911)  160  Cal.  171,  118  Pac. 
441.  The  parties  are  to  be  restored  as  nearly  as  possible  to  their 
position  at  the  time  of  the  marriage,  Chase  v.  Chase,  supra;  see 
Coats  v.  Coats,  supra,  and  in  some  states  there  are  statutes  specifically 
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restoring:  to  the  wife  the  whole  or  an  equitable  part  of  any  estate  the 
husband  may  have  received  from  her,  Wheeler  v.  Wheeler  i  1>'.>1)  79 
Wis.  303,  4^  X.  W.  260,  though  the  rule  of  par  delictum  may  in  some 
cases  prevent  the  restoration  of  property  conveyed.  Szlauzis  v. 
Szlauzis  (1912)  255  111.  314*  99  X.  K.  640.  Annulment  for  impotence 
is  based  on  a  complete  failure  of  the  consideration  of  the  marriage 
contract,  see  G— .  v.  G— .  (1903)  67  X.  J.  Eq.  30,  56  Atl.  736.  and  as 
there  was  no  valid  marriage  the  court  seems  justified  in  allowing  a 
recovery  on  the  ground  that  the  consideration  for  the  money  has 
entirely  failed.     1  Elliott,  Contracts,  §  254. 

Marriage  Annulment — Concealment  of  Epileps? — Fraud. — The  plain- 
tiff sued  to  annul  the  marriage  upon  the  ground  that  the  defendant  had 
concealed  her  incurable  epilepsy.  The  marriage  was  consummated 
before  the  plaintiff  knew  of  defendant's  illness.  Held,  the  plaintiff  is 
entitled  to  a  decree  of  annulment.  McGill  v.  McGill  (Sup.  Ct.  Onon- 
daga County,  Feb.  21st,  1917). 

In  England  concealment  of  disease  by  one  of  the  parties  affords  no 
ground  for  the  annulment  of  a  marriage  by  the  other,  the  only  fraud 
justifying  annulment  being  one  involving  the  identity  of  the  parties. 
Moss  v.  Moss  <lv'.»7)  L.  K.  P.  D.  263,  267  et  seq.  American  courts 
have  introduced  a  salutary  innovation  into  the  common  law  and,  while 
not  in  perfect  accord,  generally  consider  fraud  as  to  health,  going  to  the 
essential-  of  the  marital  relations,  a  ground  for  annulment.  Smith  v. 
Smith  |  1898)  171  Siass.  404,  50  X.  E.  933.  Svejuson  v.  Svenson  (1904) 
178  X.  Y.  54,  70  X.  E.  120.  In  some  states  no  distinction  is  made 
between  consummated  and  unconsummated  marriages.  Anonymous 
(1897)  -'1  Misc.  765,  49  N.  Y.  Supp.  331;  Ryder  v.  Ryder  (1892) 
66  Vt.  158,  28  Atl.  1029;  Sobel  v.  Sobel  (1914)  88  Misc.  277,  150 
N.  Y.  Supp.  248;  Mr,,,,-  v.  Meyer  (1875)  •!'.»  Eow.  Pr.  311.  Massachu- 
setts, however,  refuse-  the  decree  after  consummation.  Vondal  v. 
Vondal  (1900)  17:.  .Ma-.  385,  56  X.  E.  586.  While  courts  frequently 
invoke  social  interests  to  justify  retention  of  the  marriage  tie.  Fisk  v. 
Fish  I  L896)  <i  App.  Div.  132,  434,  39  N.  Y.  s.  969;  Bee  < 'arris  v.  Carris 
I  1872)  24  N".  .1.  Eq.  516,  522,  a  public  interest  in  the  dissolution  of  the 
marriage  likely  to  result  in  defective  offspring  seems  to  concern  the 
courts  only  incidentally,  see  Vondal  \.  Vondal,  supra;  but  see  .s'"/«7  v. 
Sobel,  supra,  the  guiding  consideration  being  the  danger  of  contagion 
to  the  innocent  party,  Ryder  v.  Ryder,  supra;  Anonymous,  supra; 
on  v.  Svenson,  supra,  <>r  the  impossibility  t<>  fulfill  the  marital 
duty.  See  Lyon  v.  Lyon  (1907)  230  111.  366,  82  X.  E.  850.  Eence,  it 
is  to  be  expected  thai  annulment  would  generally  be  refused  for  tuber- 
culosis, Gumbiner  \.  Gumbiner  (1911)  72  Misc.  211,  213,  131  X.  Y. 
Supp.  85;  contra,  8obel  v.  Sobel,  supra,  epilepsy,  Blser  v.  Elser 
(N.  Y.  L916)  L60  X.  Y.  Supp.  724;  Lyon  v.  Barney  (1907)  L32  III. 
App.  45,  afPd.  Lyon  \.  Lyon,  supra,  or  inherited  insanity.  See  Allen 
v.  Allen  <  L915)  85  X.  .1.  Eq.  55,  95  Atl.  363.  In  laying  emphasis  upon 
eugenic  considerations  the  courl  in  the  principal  ease  exercises  in  a 
commendable  way  the  wide  discretion  which  American  courts  have 
employed  in  dissolving  the  marital  relation  and  adopts  the  modern 
social  view,  increasingly  reflected  in  legislation,  Bee  Gould  v.  Gould 
I  L905)  7-  Conn.  242,  64  Atl.  604,  bul  Ending  no  rool  in  the  common  law. 

Mortgages     Prioriti     Mortgage  of  Vendee's  Interest.    The  defend? 
;int  contracted  to  buy  certain   land,  paid  $100  down,  and  went   into 
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possession.  He  then  gave  a  mortgage  for  $3,000  to  the  plaintiff, 
who  recorded  it.  After  paying  the  balance  of  the  purchase  price  and 
securing  a  conveyance,  the  defedant  executed  another  mortgage  to 
one  G,  who  had  notice  of  the  plaintiff's  mortgage.  In  a  foreclosure 
suit  by  the  plaintiff  against  the  defendant  and  an  assignee  of  the 
second  mortgage,  held,  the  plaintiff's  mortgage  was  a  lien  on  the 
property  for  the  sum  of  $100  only.  Gray  v.  Delpho  (Sup.  Ct.  1916) 
97  Misc.  37,  162  K  Y.  Supp.  194.    See  Notes,  p.  323. 

Mutual  Benefit  Societies — Waiver  of  Provision  of  Constitution. — 
The  constitution  of  a  mutual  benefit  society  provided  that  a  sus- 
pended member  might  be  reinstated  upon  the  production  of  a  certificate 
of  good  health,  and  that  modifications  or  alterations  to  the  consti- 
tution should  be  passed  at  the  next  meeting  after  that  in  which  they 
had  been  proposed.  The  insured,  having  been  suspended,  presented 
at  a  meeting  of  the  society  a  certificate  that  he  was  sick  but  improving, 
and  was  thereupon  reinstated  by  vote  of  the  members.  Held,  the 
certificate  not  complying  with  the  provisions  of  the  constitution,  the 
society  could  not  waive  them  except  in  the  manner  therein  provided. 
Societa  Unione  Fratellanza  Italiana  v.  Leyden  (Mass.  1917)  114  N.  E. 
738. 

The  constitution  and  by-laws  of  a  mutual  benefit  society  are  part 
of  the  contract  of  insurance,  and  every  member  is  therefore  bound  by 
their  provisions.  Supreme  Lodge  v.  Knight  (1889)  117  Ind.  489,  20  1ST.  E. 
479.  But  if  the  terms  of  the  policy  are  in  conflict  with  the  constitution 
the  policy  will  prevail,  unless  ultra  vires.  Davidson  v.  Old  People's  etc. 
Soc.  (1888)  39  Minn.  303,  39  N.  W.  803.  While  most  jurisdictions  in 
dealing  with  questions  of  waiver  and  estoppel  consider  the  difference 
between  mutual  and  other  insurance  companies  as  nominal,  a  few 
courts  have  given  effect  to  the  double  relation  of  insurer  and  insured 
which  each  member  bears  to  his  fellow-members.  1  Bacon,  Benefit 
Societies  &  Life  Insurance  (3rd  ed.)  §  147.  Hence,  agents  and  officers 
have  in  such  jurisdictions,  no  power  to  waive  express  provisions  of 
the  by-laws,  Lyon  v.  Royal  Society  (1891)  153  Mass.  83,  26  N.  E.  236, 
unless  such  provisions  do  not  go  to  the  essence  of  the  contract.  See 
Brewer  v.  Chelsea  etc.  Co.  (1859)  80  Mass.  203.  Nor  can  an  estoppel 
arise  since  both  parties  are  bound  to  know  the  by-laws.  Miller  v.  Hills- 
borough Mut.  Fire  Ass'n.  (1887)  42  K  J.  Eq.  459,  7  Atl.  895.  The 
general  rule,  however,  is  that  the  society  may  by  its  own  acts  waive 
the  by-laws  or  be  estopped  to  deny  that  the  insured  has  conformed  to 
them.  Wiberg  v.  Minn,  Scand.  Relief  Ass'n.  (1898)  73  Minn.  297,  76 
K  W.  37;  Timberlalce  v.  Order  of  the  Grand  Circle  (1911)  208  Mass. 
411,  94  N.  E.  685.  It  would  seem  that  in  the  principal  case,  as  the 
society  itself  acted  upon  the  application  for  reinstatement,  the  consti- 
tutional requirements  would  be  thereby  waived,  had  it  not  by  its 
own  by-laws  expressly  limited  its  right  to  alter  or  modify,  of  which 
limitation  the  insured  is  charged  with  knowledge. 

Process — Exemption  of  Xon-Resident  Attorney  from  Service  of 
Summons. — An  attorney  for  a  non-resident  party  came  into  the  state 
to  take  the  deposition  of  a  witness  residing  therein  for  use  in  a  trial 
pending  in  the  state  of  the  attorney's  residence.  Held,  the  exemption 
from  civil  process  which  is  extended  by  law  to  a  suitor  or  witness 
while   necessarily   without   the   jurisdiction   of   his   residence   for   the 
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purpose  of  attending  a  judicial  proceeding,  does  not  apply  to  an 
attorney  in  this  situation.  Nelson  v.  McXulty  (Minn.  1917)  1G0  N. 
W.  795.     See  Notes,  p.  325. 

Statute  of  Frauds — "Contract  of  Sale"  of  Goods — Part  Acceptance 
— One  or  Two  Contracts. — Defendant's  buyer  gave  an  order  to  plain- 
tiff, a  shoe  manufacturer,  for  shoes  to  be  manufactured  and  shipped  to 
defendant's  two  stores.  Held,  the  contract  was  one  of  sale  within 
the  Statute  of  Frauds,  but  the  evidence  that  there  was  only  one  sale. 
so  that  acceptance  of  the  goods  shipped  to  one  store  would  take  the 
contract  out  of  the  statute,  was  sufficient  to  go  to  the  jury.  Krippen- 
dorf-Dittman  Co.  v.  Hunt-Riddick  Mercantile  Co.  (Mo.  App.  1916) 
190  S.  W.  44. 

While  this  transaction  would  not  come  within  the  statute  under 
the  New  York  rule,  which  requires  a  thing  existing  in  solido,  Crook- 
shank  v.  Burrell  (N.  Y.  1820)  18  Johns.  *58;  Parsons  v.  Loucks  (1871) 
48  N.  Y.  17,  it  would  when  carried  out  result  in  the  sale  of  a  chattel 
and  hence  is  within  the  statute  under  the  rule  of  Lee  v.  Griffin  (1861) 
1  B.  &  S.  272,  commended  by  several  text  writers,  Benjamin,  Sales 
(5th  ed.)  158;  Burdick,  Sales  (3rd  ed.)  §  36;  Williston,  Sales  §  55,  and 
adopted  in  Missouri.  Schmidt  v.  Bozier  (1906)  121  Mo.  App.  306,  98 
S.  W.  791.  The  same  result  would  be  reached  in  this  case  under  the 
prevailing  American  rule,  which  includes  all  contracts  for  the  sale 
of  articles  then  existing  or  such  as  the  vendor  ordinarily  manufactures 
or  procures  for  his  general  trade.  Goddard  v.  Binney  (1874)  115 
Mass.  450;  Courtney  v.  Bridal  Veil  Box  Factory  (1909)  55  Ore.  210, 
105  Pac.  896;  In  re  Gies'  Estate  (1910)  160  Mich.  502,  125  N.  \V. 
420.  Whether  there  was  an  acceptance  and  receipt  of  part  of  the 
goods  is  generally  a  question  of  fact  for  the  jury,  Standard  Wall  Paper 
Co.  v.  Towns  (1903)  72  N.  H.  324,  56  Atl.  744;  McMillan  v.  Heaps 
(1909)  85  Neb.  535,  123  N.  W.  1041,  and  the  same  is  true  of  the  ques- 
tion whether  all  the  dealings  constitute  a  single  transaction,  so  that 
part  acceptance  will  take  the  whole  out  of  the  statute.  Brock  v. 
Knower  (N.  Y.  1885)  37  Hun  609;  Weeks  v.  Crie  (1900)  94  Me.  458, 
48  Atl.  107.  It  would  seem  that  the  rules  of  construction  used  in 
such  cases  would  be  closely  analogous  to,  if  not  identical  with,  those 
employed  in  determining  whether  a  contract  is  entire  or  severable, 
see  16  Columbia  Law  Rev.  67,  though  the  tendency  where  the  Statute 
of  Frauds  is  involved,  would  probably  1><'  towards  holding  the  contract 
single.  See  Brick  v.  Knower,  supra;  Weeks  v.  Crie,  supra.  Hence 
the  court  here  was  at  least  justified  in  leaving  the  question  to  the  jury. 

Wills — Contingent  Devises — Effect  of  Failure  op  Prior  Gifts. — 
There  was  a  devise  in  trust  to  A  for  life  with  remainder  to  his  unborn 
son,  and  in  default  of  such  issue  to  B.  A  disclaimed  his  interest  and 
the  court  permitted  B  to  take  the  income  until  the  birth  of  A's  son. — 
In  re  Willis  (Oh.  Div.  L916)  Weekly  Notes  480.     See  Notes,  p.  330. 

Wills — Contingent  Remainders— Validity  i\  Case  of  Uncertainty. — 
The  testatrix  devised  to  her  son  for  life,  remainder  to  those  of  her 
children  who  should  support  and  care  for  him.  In  a  partition  Buil 
broughl  againsl  the  defendants  who  had  concededly  fulfilled  the  con- 
dition, held,  (one  judge  dissenting),  the  devise  is  void  for  uncertainty. 
Summers  v.  Summers  (Ala.  1916)  7:;  So.  101. 
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Where  the  person  intended  to  take  under  a  will  is  not  legally  capable 
of  ascertainment,  the  gift  will  be  held  void  for  uncertainty.  1  Jarman, 
Wills  (6th  ed.)  470-471.  However,  mere  description  of  the  beneficiary, 
regardless  of  precise  naming,  if  actually  designating  the  one  intended, 
is  sufficient.  American  Dramatic  Fund  Assoc,  v.  Lett  (1886)  42 
X.  J.  Eq.  43,  6  Atl.  280;  In  re  Donnellan's  Estate  (1912)  164  Cal.  14, 
127  Pac.  166.  Given  such  description,  it  is  immaterial  that  in  its 
terms  it  makes  the  objects  of  gift  depend  on  circumstances  or  acts  of 
persons  which  are  future  and  contingent.  1  Jarman,  op.  cit.,  511. 
Thus  courts  do  not  require  that  the  beneficiary  or  beneficiaries  be 
ascertainable  at  the  time  the  will  is  executed,  Stubbs  v.  Sargon  (1837) 
2  Keen  255;  Dennis  v.  Holsapple  (1897)  148  Ind.  297,  47  N.  E.  631,  and 
the  existence  of  a  class  of  contingent  remainders  arising  where  a 
remainder  is  limited  to  a  person  or  persons  not  ascertained  or  not  in 
being  at  the  time  the  limitation  is  made,  1  Fearne,  Contingent  Remain- 
ders  (10th  ed.)  8,  proves  that  the  taker  need  not  be  identified  even 
when  the  will  comes  into  operation,  provided  that,  as  in  the  case  of  all 
contingent  remainders,  Williams,  Real  Property,  (21st  ed.)  363,  he  is 
ascertainable  eo  instanti  that  the  preceding  particular  estate  determines. 
Even  if  the  gift  is  such  that  one  or  more  persons  may  at  their  own 
option  place  themselves  within  the  terms  of  the  description  and  thereby 
cause  the  estate  to  vest,  the  courts  assume  that  there  is  no  fatal  uncer- 
tainty. Tiffin  v.  Longman  (1852)  15  Beav.  275.  Indeed  even  where 
the  act  required  is  one  susceptible  of  exclusive  performance  by  one 
of  the  possible  takers,  the  courts  have  not  allowed  the  difficulty,  pre- 
sented by  the  possibility  of  a  struggle  between  the  beneficiaries,  to 
render  the  bequest  or  devise  void  for  uncertainty.  Harriman  v.  Karri- 
man  (1879)  59  K  H.  135 ;  cf.  Whitesides  v.  Whitesides  (1888)  28  S.  C. 
325,  5  S.  E.  816.  This  is  probably  because  in  ascertaining  the  bene- 
ficiary only  the  fact  of  performance  by  the  time  of  the  termination 
of  the  preceding  estate  is  of  importance.  The  principal  case,  in 
reaching  the  opposite  conclusion,  appears  out  of  line  with  principle 
and  authority. 
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D.  H.  Van  Doren,  Editor-in-Charge. 

The  Toreens  System  of  Land  Title  Registration. — Conveyancing 
in  England  was  originally  by  physical  transfer  of  all  the  title-deeds, 
including  one  from  the  seller  to  the  purchaser;  a  crude  method,  but 
with  the  advantages  of  being  cheap,  safe  and  secret.1  In  the  United 
States,  however,  it  was  early  replaced  by  the  recording  system,  under 
which  title  papers  are  transcribed  at  length  on  the  public  records 
of  the  county  in  which  the  land  lies,  and  thereupon  become  con- 
structive notice  of  the  claims  which  they  represent  to  all  who  deal 
with  the  property.2  To-day  a  new  method — that  of  land  title  regis- 
tration, which  bears  the  name  of  its  inventor.  Sir  Robert  Richard 
Torrens,  once  premier  and  registrar-general  of  South  Australia — 
bids  fair  to  replace  the  recording  system,  and  has  already  been 
recognized  by  law  in  fourteen  American  states. :t  Hawaii*  and  the 
Philippines,5  besides  being  in  almost  universal  operation  in  the 
British   colonies.6 

The  disadvantages  of  the  recording  system  lie  in  the  fearfully 
complicated  state  of  the  record  title  of  land  which  is  frequently  con- 
veyed or  encumbered,  and  the  constant  liability  of  the  owner  to  suits 
on  both  recorded  and  unrecorded  claims.7     The  purchaser  of  realty, 

'Niblack,  Analysis  of  the  Torrens  System,  §  2;  Torrens,  Essay  on  the 
Transfer  of  Land  by  Registration.  9-10. 

2See  8  Columbia  Law   Rev.,  441-443;   Niblack,  o/\  cit.  §  3. 

3Deering's  Gen.  Laws  Cal.  1915,  Act  1049:  Mills  Ann.  Stat.  Colo.  1912, 
§§  856-957;  Hurd's  Rev.  Stat.  111.  1915-1916.  pp.  608-626;  Mass.  Rev.  Laws 
1902.  pp.  122X-125K.  1770,  as  amended  In-  Supplement  1902-1908,  pp.  1250- 
1257,  1399.  and  also  Acts  1910.  c.  245.  560.  Acts  1911.  c.  433,  Acts  1915,  c. 
290;  Gen.  Stat.  Minn.  1913.  $S  6868-6950,  as  amended  by  Sess.  Laws  1915, 
c.  242;  Laws  Miss.  1914,  c.  131;  Neb.  Laws  1915.  c.  225:  X.  V.  Consol. 
Laws  1909,  §§  370-435  of  Real  Prop.  Law.  as  amended  by  Law-  1910,  c. 
o27.  Laws  1916.  c.  547;  Pub.  Laws  No.  Car.  1913,  C.  90,  as  amended  by 
Pub.  Laws  1915,  c.  128,  245;  Page  &  Adams  Ann.  Ohio  Gen.  Code,  Sup- 
plement 1916.  §§  8572-1  to  8572-118;  Lord's  Ore.  Laws  1909,  $$  7179-7285, 
mended  by  Gen.  Laws  1911,  c.  276,  Gen.  Laws  1913,  c.  60;  Laws  So. 
Car.  19b,,  \,,;  550;  Va.  Act-  1916,  c.  62;  Remington  &  Ballinger's  Ann. 
Wash.  Lo.l.s  1910.  S§  8806-8905. 

'Rev.  Law-  Hawaii  1915,  slS  3133-3242. 

'Compilation  Laws  Philippine  Islands  1908,  pp.  777-820,  as  amended  bj 
Code  Civ.  Proc.  L'14,  pp.  M^-372. 

•South  Australia  (1858),  Queensland  (1861),  Victoria  (1862),  New 
Smith  Wales  (1862),  Tasmania  (1862),  New  Zealand  (1870),  British  Co- 
lumbia (1870),  Wesl  \ustralia  (1X74).  Fiji  (1876),  Bengal  (1876),  On- 
tario  (1885),  Manitoba  (1885),  Canadian  Territories  (1886),  British  New 
Guinea  (1889),  Nova  Scotia  (1904),  Falkland  Islands  (1904),  Uberta 
<  1<ah.),  Uganda  Protectoratt  (1908),  Saskatchewan  il'i^i.  Transvaal 
(1909),  etc .  etc  See  Hunter,  Torrens  Titli  (  ases,  pp.  xxv-xxxiii;  Thorn, 
Canadian  Torrens  Sj  tern,  pp.  9-10,  24-29;  also  statutory  compilations,  tn 
ud  itself,  after  th<  failure  of  compromise  legislation,  a  reasonably 
adequate  Torrens  law  was  adopted  in  1897.  mi  &  61  Vict.,  c,  65.  Various 
kinds  of  land  titl<-  registration,  long  antedating  the  Torrens  system  and 
mure  or  less  closelj  resembling  it,  an-  in  burr  in  some  German  and  other 
Continental  jurisdictions.  T<>rnns,  op.  <it.  9 
*  ameron,  'I'll'    Torrens  System,  58-60. 


CURRENT  LEGISLATION.  355 

to  obtain  even  reasonable  protection,  must  procure  the  services  of  a 
searcher  to  prepare  an  abstract  of  all  the  deeds,  mortgages,  lis  pendens, 
and  other  documents  affecting  the  property  recorded  in  the  county 
court-house  for  years  back;  and  he  must  also  procure  an  attorney's 
opinion  on  the  validity  of  those  instruments  as  affecting  the  legal 
status  of  the  title;  or  he  may  accept  the  doubtful  security  of  a  war- 
ranty deed.8  Even  the  utmost  precautions  cannot  assure  him  an  in- 
defeasible title ;  unsuspected  claims,  such  as  the  dower  right  of  unknown 
widows,  may  arise  to  cast  a  cloud  upon  it.9 

The  Torrens  system  of  land  title  registration  wholly  does  away 
with  the  accumulation  of  hoary  documents,  and  provides  for  the  dedi- 
cation of  one  folium  of  the  register  to  each  particular  title,  on  which 
only  memoranda  of  valid  and  existing  liens  and  claims  are  kept 
recorded.10  It  has  been  defined  as  a  system  of  registering  land  which 
registers  title  instead  of  instruments  as  evidences  of  title.11  When 
a  mortgage  debt  is  paid,  the  memorial  of  it  is  wholly  cancelled;  when 
the  land  is  conveyed  to  a  new  owner,  a  fresh  certificate  is  issued,  and 
in  every  case  the  person  entitled  receives  a  duplicate  of  the  recorded 
certificate.  When  the  original  registration  under  a  Torrens  law  is 
accomplished,  notice  is  given  by  service  and  publication  to  all  whom 
it  may  concern,  and  claims  not  proved  within  a  stated  period  are 
barred  as  by  the  running  of  a  short  statute  of  limitations.  Under 
the  typical  Torrens  law,  to  be  sure,  the  state  voluntarily  maintains 
an  assurance  or  indemnity  fund,  supported  by  fees  on  registration, 
to  reimburse  those  whose  claims  were  cut  off  by  error,  omission, 
maladministration  on  the  part  of  the  registrar,  etc.;  but  the  regis- 
tered holder  takes  free  from  all  such  claims,  his  title  being  guaranteed 
indefeasible  by  the  sovereignty  which  is  the  source  of  all  titles.12 

The  introduction  of  the  Torrens  system  into  the  United  States 
has  been  vigorously  opposed  by  title  insurance  companies,  professional 
searchers,  and  others  who  profit  by  the  confusion  and  uncertainty 
inseparable  from  the  old  methods.13  At  first,  the  efforts  of  these 
interests  were  crowned  with  success,  the  first  two  Torrens  laws — the 
Illinois  act  of  1895  and  the  Ohio  act  of  1896 — having  been  held  un- 
constitutional;14  but   later    enactments,    adapted   to   the   peculiar   re- 

8See  "The  Torrens  Land  Transfer  Act  of  Nebraska",  Nebraska  His- 
tory and  Political  Science  Series,  Bulletin  No.  10,  pp.  21-22;  Hopper, 
Sketch  of  the  Torrens  System  of  Land  Title  Registration  (2d  ed.,  1916), 
13-14. 

9See  8  Columbia  Law  Rev.  442. 

"Torrens,  op.  cit.  22;  Hopper,  op.  cit.  14. 

"Cameron,  op.  cit.  11. 

"Torrens,  op.  cit.  18  ct  scq. 

"Cameron,  op.  cit.  64-65,   102,   106;   Hopper,  op.  cit.   18. 

"The  Illinois  law  was  held  invalid  on  the  ground  that  it  conferred 
judicial  powers  on  the  recorder.  People  v.  Chase  (1896)  165  111.  527, 
46  N.  E.  454.  The  opinion  appears  to  confuse  ministerial  and  judi- 
cial acts;  for  under  the  law  in  question  the  court  had  jurisdiction  of  all 
controversies,  the  recorder's  power  to  register  automatically  being  limited 
to  claims  not  challenged  within  the  time  limited.  But  later  statutes  have 
avoided  the  difficulty  by  requiring  that  proceedings  for  initial  registration 
must  be  conducted  by  the  court,  though  subsequent  proceedings  may  be 
carried  on  by  the  registrar.  The  Ohio  law  was  said  to  take  private  prop- 
erty without  due  process  of  law,  notice  to  adverse  claimants  not  being  sub- 
ject to  judicial  scrutiny.  State  v.  Guilbert  (1897)  56  Ohio  St.  575,  47  N.  E. 
551. 
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quirements  of  our  constitutional  system,  and  containing  all  the 
essential  elements  of  true  Torrens  laws,  have  repeatedly  withstood 
attack.15  To-day  the  principle  of  land  title  registration  is  firmly 
entrenched,  and  has  found  such  favor  with  the  best  element  of  the 
legal  profession  that  the  American  Bar  Association  has  not  only 
put  itself  on  record  as  favoring  the  idea,  but  through  a  special 
Torrens  committee  has  submitted  a  model  act,  prepared  by  the  Com- 
missioners on  Uniform  State  Laws,  which  it  recommends  for  general 
adoption.16 

American  Torrens  laws  have  many  features  in  common.  Under 
all  of  them,  registration  of  title  is  optional  in  the  first  instance;17 
but,  except  in  Oregon  and  Nebraska,  subsequent  withdrawal  of  the 
land  from  registration  is  not  permitted.18  The  provisions  for  notice 
to  claimants  are  substantially  similar,  consisting,  generally,  of  per- 
sonal service  where  parties  can  be  found  in  the  state  by  reasonable 
diligence,  mailing  to  last-known  place  of  residence,  and  in  all  cases 
publication  in  a  newspaper  of  sufficient  local  circulation  for  a  period 
varying  in  different  states;19  though  in  Massachusetts,  Hawaii,  and 
the  Philippines,  publication,  mailing,  and  posting  notice  of  application 
in  a  conspicuous  place  on  the  land  itself,  are  sufficient  without  even 
attempting  personal  service — the  court,  however,  requiring  proof  of 
actual  notice  in  proper  instances.20  A  decree  entered  by  the  court  La 
made  binding  on  all  the  world,  and  the  registered  owner  holds  free 
from  all  claims  not  noted  on  his  certificate  of  title  except.  (1)  liens 
and  claims  arising  under  United  States  laws,  which  the  state  cannot 
require  to  be  registered;  (2)  short-term  leases;  (3)  taxes  or  special 
assessments  not  had  at  the  date  of  the  certificate;  (4)  public  highway 
land  duly  dedicated;  (5)  rights  of  action  allowed  by  the  act;  and. 
in  some  cases,  existing  easements  and  a  few  other  classes  of  claims.21 
A  decree  once  entered  can  be  opened  only  within  a  short  fixed  period. 

K'The  provisions  of  the  Massachusetts  act,  under  which  notice  to  claim- 
ants was  by  publication,  posting  on  the  land,  and  registered  mail  where  ad- 
dress known,  held  not  to  violate  due  process  clause.  Tyler  v.  The  Judges 
(1900)  175  Mass.  71,  55  N.  E.  812.  A  similar  advanced  view  has  been 
taken  by  the  United  States  Supreme  Court  in  a  case  not  involving  a  Tor- 
rens law.  American  Land  Co.  v.  Zeiss  (1911)  219  U.  S.  47,  31  Sup.  Ct. 
ion.  The  California  act  is  constitutional.  Robinson  v.  Kerrigan  (1907) 
151  Cal.  40,  90  Pac.  129.  For  other  cases  upholding  constitutionality  of 
ens  acts,  see  State  v.  Westfall  (1902)  85  Minn.  437.  89  N.  W.  175: 
People  7".  Crissman  (1907)  41  Colo.  450.  92  Pac.  949;  People  v.  Simon 
(1898)   176  111.  165,  52  N.  E.  910. 

"Amer.  Bar  Assn.,  Reports,  vol.  XXXVIII,  1055-1066,  vol.  XL,  929-934. 
For  text  of  Model  Act  prepared  by  Commissioners  on  Uniform  State 
Laws,  see  U.  S.  Senate.  64th  Cong.,  1st  Sess.,  Document  No.  351. 

\  possible  exception  is  in  [llinois,  when  counties  may  adopt  an  ad 
making  it  the  duty  of  executors  and  administrators  to  register  land  in 
their  care.  Hurd's  Rev.  Stat.  111.  1915-1916,  pp.  626-627.  But  an  election 
in  which  the  voters  of  Cook  County  adopted  the  acl  was  declared  invalid. 
Harvey  v.  County  of  Cook  (1906)  221  III.  76,  77  N.  E.  424. 

Gen  Laws  Ore.  1911,  c.  276,  and   Neb.  act,  §  104,  permitting  with- 
drawal.   Typical  provisions  forbidding  it  are:    Cal.  act,  §  44;  111.  act,  §  89. 
e.  g.,  Colo,  act,  §§  876-877;  Miss,  act,  §S  6-7. 

§§  29-31;  Hawaiian  act,  S§  3161-3163;   Philippine  act  §§  30- 
32.     These   provisions   are   "'clearly    within   the   well-established   principles 
governing  hills  to  quiet  title".     Niblack,  op.  cit,  §  35. 
34;  Minn,  act,  §  6892. 
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after  which  it  becomes  absolute.22  For  the  administration  of  the 
acts,  existing  judicial  machinery  has  generally  been  utilized,  though 
Massachusetts  has  for  nearly  twenty  years  maintained  a  special  land 
court.23 

"With  regard  to  the  assurance  fund  previsions,  however,  there  is 
considerable  divergence  among  the  American  acts.  The  ideal  situa- 
tion is  to  have  the  state,  which  guarantees  the  title  and  cuts  off 
claims  by  constructive  notice  and  an  arbitrary  period  of  limitation, 
also  stand  ready  absolutely  to  indemnify  claimants  injured  by  mistakes 
of  its  officers.  But  only  about  half  the  states  in  which  Torrens  acts 
are  in  force  have  adopted  this  principle;24  in  the  others,  as  well  as 
under  the  Model  Act,  neither  state  nor  county  stand  back  of  the 
assurance  fund,  and  if  the  amount  accumulated  proves  insufficient 
to  satisfy  judgments,  the  claimant  must  be  content  with  collecting 
principal  and  interest  from  moneys  subsequentlv  accruing  to  the 
fund.25 

Torrens  titles,  owing  to  their  security  and  consequent  ready  market- 
ability, are  becoming  increasingly  popular;  and  it  seems  only  a  ques- 
tion of  time  before  registration  of  title  will  not  only  be  encouraged 
by  law  in  all  American  jurisdictions,  but  will  become  so  nearly 
universal  that  the  total  abolition  of  the  cumbersome  recording  system 
will  be  seriously  contemplated.  It  must  be  admitted,  however,  that 
the  greater  initial  cost  of  Torrens  registration  constitutes  a  serious 
barrier  to  its  voluntary  adoption  which  even  the  tremendously  greater 
cheapness  and  facility  of  subsequent  transactions  do  not  wholly 
remove;26  and  on  the  remedying  of  this  and  other  defects  in  the  ad- 
ministrative provisions  of  existing  laws  the  friends  of  the  system  would 
do  well  to  concentrate  their  efforts.27 


Government  Eegulation  of  Private  Shipping. — The  recent  Ship- 
ping Board  Act,1  besides  providing  for  a  merchant  marine  owned  or 
controlled  by  the  government,  attempts  for  the  first  time  the  regulation 
of  private  shipping  in  respect  to  rates  and  practices.  This  feature  of 
the  Act  has  attracted  comparatively  little  attention  considering  the 
important   results    which   it    seeks   to    accomplish.      Previous    to   this 

BSee  e.  g.,  Colo,  act,  §  886;  Hawaiian  act  §  3170;  111.  act,  §  69;  Minn, 
act,  §  6893 ;  Neb.  act,  §  26 ;  Wash,  act,  §  8836. 

23Mass.  act,  §  1  et  seq.,  and  amendments.  Similar  provisions  are  found 
in  Hawaii  and  the  Philippines.  Hawaiian  act,  §  3133  et  seq.;  Philippine 
act,  §  1  et  seq.  Sir  Robert  Torrens  considered  the  expense  of  a  special 
court  unnecessary,  and  advocated  reference  of  registration  questions  to  the 
regular  tribunals.  Torrens,  op.  cit.  20.  Unless  the  special  court  can  also 
be  local,  the  delay,  expense,  and  inconvenience  render  it  undesirable. 
Niblack,  op.  cit.  §  29. 

"See,  e.  g.,  Mass.  act,  §  98;  No.  Car.  act,  %  36;  So.  Car.  act,  §  36. 

^See,  e.  g.,  Minn,  act,  §  6944;  Ohio  act,  §  8572-107;  Va.  act,  §  87;  model 
act,  §  87. 

^Nebraska  pamphlet  (see  foot-note  8),  pp.  39-48. 

"Pending  New  York  amendments  seek  (1)  to  simplify  court  procedure, 
shortening  the  time  and  reducing  the  initial  cost;  (2)  make  searching  and 
examination  of  titles  exclusively  official ;  (3)  place  the  state  or  county 
back  of  the  assurance  fund.    Hopper,  op.  cit.  59. 

JPub.  Laws,  64th  Congr.,  1st  Sess.,  c.  451,  p.  728. 
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statute  there  was  no  such  regulation.  The  Harter  Act,2  however, 
regulates  the  limitation  of  liability  of  carriers  by  water  in  certain 
respects,  and  also  the  issuance  by  them  of  bills  of  lading.  The  Inter- 
state Commerce  Act  is  applicable  only  where  the  carriage  by  water 
is  a  part  of  a  continuous  transportation  or  shipment  by  rail  and 
water.3  Foreign  countries  have  not  passed  any  general  laws  on  the 
subject,  what  legislation  there  is  having  been  enacted  as  auxiliary  to 
the  establishment  of  shipping  subsidies,  or  to  meet  conditions  arising 
out  of  the  present  war.4 

The  statute  under  consideration  applies  to  all  common  carriers  by 
water  engaged  in  interstate  or  foreign  commerce  except  ferry  boats3 
and  ocean  tramps. e  In  its  regulatory  provisions,  however,  it  carefully 
distinguishes  vessels  engaged  in  interstate  and  in  foreign  commerce. 
Broadly  speaking,  the  sections  of  the  act  other  than  those  conferring 
power  on  the  Board  to  regulate  rates,  apply  equally  to  both  classes  of 
carriers.  Vessels  engaged  in  foreign  commerce  are  not  regulated  as 
to  the  rates  they  may  charge  except  that  they  are  forbidden  to  dis- 
criminate against  individual  shippers  or  against  American  shippers 
in  favor  of  their  foreign  competitors;7  while  those  engaged  in  inter- 
state commerce  are  required  to  file  their  rates  with  the  Shipping 
Board,  which  has  a  discretionary  power  of  revision.8  These  rates 
the  carrier  may  reduce  but  may  not  increase  without  permission.9 
Fundamental  differences  between  transportation  conditions  on  land 
and  on  sea  make  it  impracticable  in  the  latter  case  to  do  anything 
more  than  establish  maximum  rates;  for,  while  railroads  may  in  a 
large  measure  adjust  the  supply  of  facilities  to  the  demand  for 
transportation,  vessels,  having  secured  a  major  part  of  their  cargo, 
are  frequently  forced  to  accept  other  shipments  on  what  terms  they 
can  obtain. 

Certain  provisions  of  the  act  require  particular  consideration. 
Perhaps  the  most  important  of  these  is  §  15,  which  exempts  from  the 
operation  of  the  anti -trust  laws  pooling,  rate,  and  other  co-operative 
agreements,  which  have  been  filed  with  and  approved  by  the  Board. 
There  is  no  similar  provision  in  the  Interstate  Commerce  Act.  Its 
inclusion  in  the  present  statute,  therefore,  seems  to  give  legislative 
sanction  to  the  recent  tendency  of  the  courts  to  permit  reasonable 
restraints  on  free  competition,  in  the  interest  of  greater  efficiency  in 


7  U.  S.  Comp.  Stat.  (1916)  §  8029  et  scq.,  27  Stat.  445. 

'See  Ex  parte  Koehler  (1887)  30  Fed.  862. 

*See  remarks  of  Senator  Fletcher,  Congressional  Record,  Vol.  53,  p. 
12363. 

5For  the  present  status  of  interstate  f<  rrv-hoats,  see  N.  V.  Cent.  R.  R.  v. 
Hudson  County  (1913)  227  U.  S.  248.  33  Sup.  Ct.  269. 

"Ocean  tramps,  most  of  which  operate  under  special  contracts,  are  not, 
properly  speaking,  common  carriers,  hut  bailees  for  hire;  hut  they  were 
expressly  excluded  from  the  terms  of  the  net,  to  avoid  any  doubt  as  to 
their  status.  See  remarks  of  Representative  Alexander,  Congr.  Record, 
Vol.  53,  p.  8078. 

T§  17. 
*§  IK. 

remark1;  of  Senator  Fletcher,  op.  cit.  p.   12552. 
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the  management  of  important  industries.10  On  the  other  hand,  an 
attempt  has  been  made  to  protect  not  only  the  interest  of  shippers, 
but  also  those  of  small  independent  carriers  by  water.  Among  the 
methods  of  unfair  competition  which  the  act  specifically  prohibits,  are 
the  use  of  "deferred  rebates",11  "fighting  ships",12  retaliatory  tactics 
against  shippers  who  patronize  other  lines,  and  the  influencing  of 
insurance  companies  to  give  preferential  rates.  The  existence  and 
wide  extent  of  these  evil  practices  have  long  been  recognized,  and  the 
interest  of  the  public  in  checking  them  is  obvious.13 

The  procedural  and  remedial  sections  of  the  act  are  practically 
identical  with  those  of  the  Interstate  Commerce  Act ;  but  in  the  group- 
ing together  of  these  provisions  the  newer  statute  has  effected  a  de- 
cided improvement.  The  sections  dealing  with  the  jurisdiction  of 
the  federal  courts  have  been  simplified,  and  the  power  of  the  Shipping 
Board  to  take  testimony  has  been  expressly  limited  to  cases  of  alleged 
violations  of  the  act.14  The  election  which  the  aggrieved  shipper  had 
under  the  Interstate  Commerce  Act,  to  present  his  claim  either  to 
the  courts  or  to  the  Commission,  has  not  been  preserved  in  the  present 
statute,  the  Shipping  Board  being  given  exclusive  original  jurisdic- 
tion.15 This  procedure  will  tend  to  simplify  the  interpretation  and 
administration  of  the  act.  Finally,  a  very  drastic  method  of  enforce- 
ment is  provided  in  §  36  which  gives  to  the  Secretary  of  the  Treasury 
the  power  to  refuse  clearance  to  vessels  violating  the  provisions  of 
the  act. 

10The  power  of  the  railroads  to  make  such  arrangements  was  denied  in 
the  Trans-Missouri  Freight  Case  (1896)  166  U.  S.  290,  17  Sup.  Ct.  540. 
But  the  reasoning  of  such  cases  as  Standard  Oil  v.  U.  S.  (1910)  221  U.  S. 
1,  31  Sup.  Ct.  502,  indicates  that  a  more  liberal  policy  might  prevail  to-day. 

UA  method  by  which  the  company  in  return  for  all  the  business  of  the 
shipper  over  a  specified  period  of  time  agrees  to  return  a  portion  of  the 
charges  at  the  expiration  of  the  next  succeeding  period.  The  arrangement 
is  open  to  all  shippers  who  care  to  enter  into  it,  and  unlike  the  railroad 
rebate  is  aimed  against  the  rival  carrier  rather  than  against  individual 
shippers. 

"This  practice  consists  in  employing  one  ship  of  the  line  to  compete 
with  the  rival  for  the  purpose  of  driving  him  out.  The  prohibition  of 
these  practices  must  be  based  on  considerations  of  public  policy,  since  they 
are  not  illegal  at  common  law.  Mogul  Steamship  Co.  v.  McGregor  [1892] 
A.  C.  25. 

"The  House  Committee  on  Merchant  Marine  of  the  63rd.  Congress 
made  an  exhaustive  investigation  of  shipping  conditions  on  the  results  of 
which  the  provisions  of  the  present  bill  were  based. 

"The  power  of  the  Interstate  Commerce  Commission  is  in  terms  broader 
than  that  of  the  Shipping  Board  but  was  greatly  restricted  by  the  case  of 
Harriman  v.  Interstate  Commerce  Commission  (1908)  211  U.  S.  407,  29 
Sup.  Ct.  115. 

15§  22.  The  shipper's  election  under  the  Interstate  Commerce  Act  has 
been  construed  away  by  the  courts.     17  Columbia  Law  Rev.  34. 
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Harry  Boteowitz,  Editor-in-Charge. 

A  Treatise  ox  the  Law  of  Telegraph  and  Telephone  Companies. 
By  S.  Walter  Jones.  Second  Edition.  Kansas  City,  Mo.:  Vernon 
Law  Book  Co.    1916.    pp.  xxiv,  1065. 

The  first  edition  of  this  work  was  puhlished  in  1906  and  met  with 
a  favorable  reception.  It  was  extensively  cited  by  the  courts.  During 
the  ten  years  which  have  elapsed  since  the  preparation  of  the  first 
edition,  the  law  of  telegraph  and  telephone  companies  has  been  greatly 
developed.  In  the  present  edition  the  author  has  added  much  new 
matter,  especially  in  the  foot-notes  which  cite  practically  all  the  recent 
important  cases  on  the  general  subject  of  the  volume.  The  new  work 
will  be  found  very  useful  to  practitioners,  and  it  is  without  the 
slightest  intention  of  detracting  from  its  many  merits  that  attention 
is  directed  to  a  few  points  wherein  the  volume  seems  open  to  criticism. 

The  Federal  Congress  by  an  act  dated  June  18th,  1910,  has  provided 
that  all  charges  for  transmission  of  messages  by  telegraph,  telephone 
or  cable,  shall  be  just  and  reasonable,  and  has  declared  every  unjust 
and  unreasonable  charge  for  such  service  to  be  unlawful.  This  Act 
is  of  importance  because  it  indicates  that  as  to  interstate  commerce 
State  legislation  concerning  this  subject-matter  is  futile  and  ineffec- 
tive. Of  necessity  this  statute  is  of  vital  and  practical  import  to 
telegraph  and  telephone  companies.  Yet  there  is  no  reference  either 
to  this  statute  or  to  the  decisions  interpreting  it,  in  this  work.  Others, 
besides  the  present  reviewer,  have  noted  this  shortcoming  (4  Va.  Law. 
Rev.  p.  421).  In  a  work  like  this,  purporting  to  be  exhaustive,  such 
an  omission  cannot  pass  unchallenged. 

The  discussion  of  corporate  rights  and  franchises  in  chapter  3. 
while  accurate  so  far  as  it  goes,  is  by  no  means  exhaustive  even  in 
bo  Ear  as  telegraph  and  telephone  companies  are  concerned.  Doubt- 
less, however,  the  author  believes  that  readers  woidd  refer  to  works 
on  corporation  law  in  which  this  topic  is  treated  more  comprehensively. 

Chapter  30  dealing  with  the  subject  of  contracts  by  telegram,  states 
the  rule  to  be  that  the  contract  is  completed  when  the  reply  telegram 
[a  sent,  irrespective  of  whether  the  message  is  lost  or  delayed  in  trans- 
mission. While  this,  of  course,  represents  the  weight  of  authority,  it 
is  open  to  severe  criticism  on  principle.  The  author,  however,  rarely 
criticizes  the  rules  of  law  as  developed  by  the  courts  but  contents 
himself  with  stating  the  law  at  it  is.  The  author  apparently  believes 
(section  748)  that  a  contract  would  be  created  where  an  offer  trans- 
mitted by  telegraph  is  accepted  by  mail.  Tliis  is  very  doubtfuL  It 
would  seem  a  reasonable  inference  that  where  an  offer  is  made  by 
telegraph,  the  answer  should  be  transmitted  by  the  same  medium, 
especially  so  hecause  of  the  greater  rapidity  of  communication. 

In  connection   with   the  Bame  topic  of  contracts  by  telegram,  no 

reference  is  made  to  the  recent    interesting  California   Case  of   Bank  of 

Yolo  \.  Sperry  Flour  Co.  I  L908)   ill  Oal.  814.     In  this  case,  plaintiff, 

in  Yolo  county,  called  up  defendant,  Is  Sacrament' unty.  hy  tele- 
phone and  made  as  offer.  Defendant  replied  by  telephone  accepting 
the  offer.  The  question  arose  whether  the  contract  was  made  in  Yolo 
county  or   in    Sacramento  county.      The  Court  held  "that    the  contract 
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should  be  deemed  to  have  been  made  in  the  county  where  the  offer  of 
one  is  accepted  by  the  other — in  this  case  in  Sacramento."  The  Court 
reasoned  by  analogy  to  the  cases  holding  that  when  a  contract  is  made 
by  exchange  of  letters  or  telegrams  it  is  held  to  have  been  made  at  the 
place  where  the  letter  of  acceptance  is  mailed  or  where  the  telegram  of 
acceptance  is  filed.  It  seems  clear  that  the  application  of  this  rule  to 
contracts  by  telephone  might  often  lead  to  anomalous  results.  The 
Court  holds  that  the  contract  is  made  when  the  words  of  acceptance  are 
spoken  into  the  telephone  by  the  defendant  in  Sacramento  county  with- 
out considering  both  the  logical  difficulty  that  arises,  in  that  defendant's 
promise  is  not  yet  communicated  to  plaintiff,  and  the  practical  diffi- 
culty in  that  even  though  the  wire  broke  or  became  disconnected  so 
that  plaintiff  in  Yolo  county  never  heard  defendant's  words  of  accept- 
ance, nevertheless  there  would  be  a  contract.  On  principle,  it  would 
seem  that  a  Court  should  hold  that  the  contract  by  telephone  is  not 
made  until  the  offeror  receives  the  communication  of  the  promise  from 
the  offeree.  Such  a  rule  is  not  only  more  logical  but  more  practicable. 
In  any  event  and  whatever  may  be  deemed  the  merits  of  the  position 
taken  by  the  Court,  reference  should  have  been  made  to  this  decision 
which  is  one  of  the  very  few  authorities  known  to  the  reviewer  dealing 
with  contracts  so  made  by  telephone. 

The  reference  in  chapter  31  to  protection  of  ''ticker"  service  against 
unfair  competition  is  inadequate.  This  subject  is  of  very  considerable 
practical  importance.  The  true  rule  would  seem  to  be  this:  Until  the 
news  obtained  or  compiled  has  been  dedicated  to  the  public  by  trans- 
mission over  the  ticker,  it  is  the  private  property  of  the  company  and 
should  be  protected  against  piracy  by  a  court  of  equity.  On  the  other 
hand,  the  moment  the  news  has  been  published,  it  is  the  property  of 
the  world  at  large  and  will  not  be  protected  by  a  court  of  equity.  Such 
"ticker"  service  is  not  protected  by  the  copyright  laws  and  upon  being 
published  (but  not  until  then)  it  belongs  to  the  world  at  large.  The 
same  problem  arises  in  these  cases  as  arises  in  the  newspaper  cases. 
Important  as  the  subject  is,  there  are  remarkably  few  decisions  in  the 
books.    Hence  a  discussion  on  principle  is  highly  desirable. 

Taken  all  in  all,  the  volume  under  review  is  a  meritorious  piece  of 
work.  It  should  prove  very  helpful  to  the  Bench  and  to  the  Bar  in 
telephone  and  telegraph  cases  and  will  undoubtedly  be  cited  extensively 
both  in  briefs  and  in  opinions.  No  lawyer  whose  practice  involves  a 
consideration  of  such  electric  companies  can  afford  to  be  without  a 
copy  of  this  useful  work  in  his  library.  While  it  is  assuredly  not  a 
master-piece  of  original  thinking  and  deep  analysis  like  Morawetz  on 
Corporations  or  Keener  on  Quasi-Contracts,  yet  it  is  a  helpful  discus- 
sion of  the  law  as  it  is,  amply  illustrated  and  copiously  annotated. 

/.  Maurice  Wormser. 

Statute  Law-Making  in  Iowa.  Edited  by  Benjamin  F.  Sham- 
baugh.  Iowa  Applied  History  Series,  Vol.  III.  Iowa  City,  Iowa: 
State  Historical  Society.    1916.    pp.  xviii,  718. 

In  explaining  the  inclusion  in  the  Applied  History  Series  of  a 
volume  on  this  subject  the  editor's  preface  says  "Indeed  it  is  apparent 
that  the  greatest  possibilities  of  applied  history  are  in  the  field  of 
state  legislation  where  legislative  reference,  scientific  research  and 
expert  bill  drafting  may  be  combined  into  a  constructive  method  of 
scientific  statute  law-making."     The  particular  application  of  history, 
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which  the  volume  tends  to  enforce,  is  that  the  Iowa  legislature  should 
profit  by  the  experience  of  the  English  Parliament  and  the  legislatures 
of  some  of  our  states  and  create  a  drafting  bureau. 

The  book  represents  the  cooperative  work  of  a  group  under  the 
supervision  of  the  editor  of  the  series.  Its  scope  is  indicated  by  the 
titles  of  the  several  chapters.  A  brief  account  of  the  history  of  the 
territorial  and  state  legislature  is  followed  by  a  still  briefer  sketch  of 
its  law-making  power  and  the  rules  of  parliamentary  law,  with  a  more 
detailed  statement  of  the  Iowa  procedure  for  introduction  and  con- 
sideration of  bills.  A  chapter  on  "Form  and  language  of  statutes  in 
Iowa"  begins  with  a  frank  statement  that  it  undertakes  to  consider  the 
Iowa  statutes  in  the  light  of  the  suggestions  made  by  writers  like  Hbert 
and  Willard  respecting  the  general  problems  of  statutory  drafting. 
'•Codification  of  statute  law  in  Iowa"  shows  the  progress  of  successive 
compilations  but  gives  little  or  no  indication  of  the  growth  of  the 
statute  law.  The  authors  seem  to  have  overlooked  the  opportunity  to 
point  out  how  the  social  and  economic  history  of  the  state  is  reflected 
in  the  development  of  the  code. 

A  chapter  on  interpretation  and  construction  of  statutes  contains 
a  brief  resume  of  the  general  principles  found  in  textbooks  on  these 
subjects  with  illustrations  from  Iowa  decisions.  Another  discusses 
attempts  to  improve  the  drafting  of  legislation  in  England  and  in  this 
country  and  recommends  the  creation  of  a  drafting  bureau  to  assist 
Iowa  legislators  in  the  formation  of  statutes.  The  concluding  chapters 
on  the  committee  system  and  abuses  in  law-making  summarize  current 
criticisms  adding  local  color  by  reference  to  Iowa  incidents  and 
problems. 

The  aim  of  the  volume  as  stated  in  the  introduction  is  to  be  of  real 
service  to  draftsmen  and  legislators  as  well  as  to  students  of  history 
and  government.  It  probably  will  be  of  value  to  members  of  the 
state  legislature  and  to  persons  interested  in  the  general  problems  of 
legislation.  It  contributes  little,  however,  to  the  literature  on  these 
subjects  avairable  to  the  serious  student.  Its  method  of  treatment  is 
sketchy ;  its  authors  have  rather  rewritten  for  popular  reading  materials 
which  will  be  found  in  Hbert,  Willard  and  other  books  on  legislation 
than  set  forth  the  product  of  their  own  research.  Unquestionably  what 
they  have  done  represents  a  service  to  the  people  of  their  state,  but 
those  interested  in  legislation  and  its  drafting  will  be  disappointed  that 
the  volume  does  not  contain  more  of  substantial  illustration  and  sug- 
gestion drawn  from  a  critical  study  of  the  Iowa  experience. 

The  defects  of  the  volume  will  be  appreciated  particularly  by  the 
lawyer  and  the  trained  draftsman.  The  recently  awakened  intereel  In 
drafting  has  progressed  to  the  point  where  it  is  difficult  for  the  historian 
or  political  scientist  satisfactorily  to  treat  of  problems  which  are  essen- 
tially legal  in  their  nature.  However,  the  authors  have  at  least  indi- 
cated the  outline  of  interesting  work  which  remains  to  be  done  on  the 
technique  of  legislative  contribution  to  the  progress  of  the  law. 

Thomas  I.   Parkinson. 

A  Treatise  on  thh  American  \m>  English  Workmen's  Compensa- 
tion  Laws.     Bi    Arthub   D.   Honnold.     2  Vols.   Kansas  City,  Mo.: 
-.  I.wv  Boob  Co.    1917.    pp.  xxi.  1905. 

Mr.  Honnohl'-  intention  has  evidently  been  to  furnish  a  convenient 

reference  book  of  the  stntuti-  ;m«l  ea-o  law  on  workmen's  compensation 
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rather  than  a  critical  or  explanatory  treatise.  Consequently,  the  present 
work  is  exceedingly  dry  reading  and  is  further  defective  in  lacking 
any  historical  treatment  of  the  subject.  To  some  extent,  however,  the 
faults  of  the  books  are  those  of  the  matter  with  which  it  treats ;  for  the 
large  number  and  varying  provisions  of  the  American  compensation 
statutes  render  a  mere  classified  enumeration  of  "modern  instances" 
almost  the  only  practicable  method  of  setting  before  the  legal  profession 
in  a  compact  form  the  wondrous  results  of  the  combined  workings  of 
the  legislative  and  judicial  mind. 

The  author's  exceptional  fondness  for  detail  is  evidenced  by  the 
footnotes,  which  are  full  almost  to  the  point  of  crowding  the  text  off  the 
page,  and  are  packed  with  digests  of  cases  and  quotations  from  opinions. 
In  the  long  chapter  on  "Circumstances  under  which  Compensation 
becomes  due",  this  characteristic  is  particularly  in  evidence,  with  the 
result  that  a  mass  of  decisions,  representing  almost  every  conceivable 
combination  of  circumstances  resulting  in  compensable  injury,  is  made 
easily  accessible  to  the  busy  lawyer.  An  excellent  index  aids  in  the 
accomplishment  of  this  desirable  result. 

Rights  of  dependents  under  the  acts  are  treated  very  fully  and 
clearly.  The  basis  of  compensation,  including  the  difficult  subject  of 
what  constitutes  permanent  and  partial,  temporary  and  total,  disability, 
is  also  covered  in  a  manner  which  does  credit  to  the  author's  ingenuity 
in  arranging  his  data  as  well  as  the  thoroughness  of  his  researches ;  and 
the  sections  on  medical  treatment  and  accidents  "arising  out  of  and 
in  the  course  of  the  employment"  are  also  worthy  of  commendation. 
In  view,  however,  of  the  intrinsic  interest  and  practical  importance  of 
the  inclusion,  by  statute  or  judicial  interpretation,  of  occupational 
diseases  among  the  injuries  for  which  compensation  may  be  granted, 
the  scant  attention  which  Mr.  Honnold  accords  this  subject  is  un- 
fortunate; but  the  charge  of  incompleteness  can  be  brought  against  few 
chapters  of  the  book,  whose  faults  are  more  of  inclusion  than  of 
exclusion. 

It  is  to  be  regretted  that  the  publishers  have  followed  the  precedent 
established  by  the  earlier  treatise  of  Mr.  Bradbury  in  making  this  a 
two  volume  work.  All  that  is  of  any  value  is  embraced  in  the  first 
volume.  The  second  contains  merely  the  texts  of  the  American  and 
English  acts,  with  a  synopsis  of  the  German  act;  all  of  which,  for  the 
practical  purposes  of  the  lawyers  who  are  likely  to  use  the  book,  are 
better  presented  in  such  digests  as  those  of  the  Workmen's  Compensa- 
tion Publicity  Bureau.  Moreover,  the  present  work  is  being  published 
on  the  threshold  of  a  heavy  legislative  year,  and  any  collection  of  com- 
pensation statutes  made  now  is  certain  to  require  extensive  supple- 
menting in  the  very  near  future. 

Sixty  Years  of  American  Life.  By  Everett  P.  Wheeler.  New 
York:  E.  P.  Dutton  &  Co.  1917.    pp.  xi,  489. 

While  it  is  difficult  for  one  who  writes  contemporaneous  history  and 
still  labors  under  the  force  of  feelings  which  controlled  his  own  actions 
to  form  a  proper  estimate  of  his  times,  yet  the  record  of  one  who  has 
himself  acted  history  and  who  recounts  the  battles  in  which  he  himself 
was  in  the  forefront  has  a  charm  of  vividness  and  intimacy,  which 
fully  compensates  for  slight  defects  in  perspective.  And  so,  the  casual 
reader  as  well  as  the  more  accurate  student  of  history  will  be  gratified 
by   the    appearance    of    Mr.    Everett    P.    Wheeler's    "Sixty    Years    of 
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American  Life",  which  treats  of  a  period  when  America's  growing  pains 
were  very  severe.  One  might  expect  that  a  book  by  Mr.  Wheeler  bear- 
ing this  title,  would  consist  largely  of  a  record  of  his  active  life  in  the 
legal  profession.  Such  expectations,  however,  are  only  meagerly  ful- 
filled by  this  volume  in  the  form  of  a  brief  chapter  devoted  to  the 
history  of  certain  reforms  of  procedure  and  practice,  and  in  a  promise 
by  the  author,  which  one  may  well  hope  to  see  executed,  at  a  future  time 
to  publish  a  volume  on  his  professional  experiences. 

Aside  from  the  first  few  chapters  in  which  the  writer  gives  his 
impressions  of  events  immediately  preceding  the  outbreak  of  the  Civil 
War.  recounts  occurrences  during  the  War  as  they  appeared  to  a  young 
New  York  lawyer,  and  tells  of  that  decade  of  bitterness,  the  period  of 
reconstruction,  the  book  is  a  detailed  account  of  the  struggle  for 
reforms  in  the  tariff,  currency,  and  the  civil  service,  and  for  the  better- 
ment of  municipal  government  in  New  York  City,  in  all  of  which  Mr. 
Wheeler  took  an  active  and  frequently  a  leading  part.  The  book  relates 
minutely  and  vividly  the  many  obstacles  which  opposed  these  measures 
and  the  means  and  methods  by  which  their  final  accomplishment  was 
effected.  The  chapters  dealing  with  New  York  City  politics  from  the 
mayoralty  of  Fernando  Wood  to  the  present  time,  are  most  encouraging 
to  those  who  regard  constant  effort  as  a  means  of  improvement  superior 
to  sporadic  waves  of  indignation.  The  final  chapter,  entitled  "Changes 
in  Sixty  Years",  takes  stock  and  makes  comparisons,  pointing  to  ad- 
vances of  many  sorts  in  science  and  government,  rendering  life  more 
agreeable  to-day  than  sixty  years  ago.  It  is  the  brief  of  an  optimist, 
whose  unselfish  public  career  is  characterized  by  honesty,  courage,  and 
achievement. 
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THE  ARRANGEMENT  OF  THE  LAW. 
II 

The  foregoing  analysis1  indicates  the  lines  on  which,  as  it  seems 
to  me,  a  logical  arrangement  of  the  Substantive  Law  of  Normal 
Persons  should  be  made.  The  principal  heads  are  Rights,  Duties, 
Wrongs  and  Remedies.  But  there  should  be  an  introductory  part, 
which  might  be  entitled  "Definitions  and  General  Principles,"  in 
which  the  meaning  of  the  conceptions  and  terms  which  are  to  be 
used  in  the  following  parts  should  be  explained.  Here  should  be 
defined  such  elementary  conceptions  as  person,  thing,  act,  fact, 
duty  and  right,  probability,  intention,  malice,  negligence,  posses- 
sion and  many  others.  In  this  part  also  should  come  such  rules 
and  principles  relating  to  such  subjects  as  are  in  effect  definitions 
and  not  statements  of  duties  and  rights.  Thus  under  the  head  of 
Persons  would  fall  to  be  treated  such  matters  as  names,  presump- 
tions of  death,  kinship,  residence  and  domicile. 

Under  the  head  of  acts  should  be  discussed  juristic  acts.  A 
juristic  act,  as  the  term  is  here  used,  means  an  act  done  with  the 
intent  thereby  to  create,  transfer  or  otherwise  affect  a  right  or 
duty,  e.  g.  a  contract,  the  taking  possession  of  a  thing,  a  marriage, 
the  appointment  of  an  agent.  There  are  certain  principles  that 
apply  to  juristic  acts  generally.  These  should  come  first,  and 
then  a  description  of  the  various  kinds  of  juristic  acts  and  the 
principles  that  apply  specially  to  them.  The  most  important  class 
of  juristic  acts  are  agreements ;  and  the  most  important  kind  of 
agreements  are  contracts,  where  the  agreement  takes  the  form  of 
a  promise  and  creates  an  obligation,  a  new  right  and  duty,  between 
the  parties,  as  distinguished,  for  instance,  from  a  conveyance 
which  transfers  a  pre-existing  right.     Those  principles  which  are 
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common  to  all  agreement?  should  be  placed  hr>t,  and  then  those 
that  relate  to  particular  kinds  of  agreements,  e.  g.  contracts.  So 
under  contracts,  there  are  principles  that  govern  all  kinds  of  con- 
tracts, and  others  that  apply  only  to  particular  kinds.  The  whole 
subject  of  juristic  acts  should  be  so  treated,  proceeding  always 
from  genus  to  species  and  subspecies,  exhibiting  each  principle  in 
the  place  and  form  of  its  greatest  generality.  Most  of  what  is 
now  classed  as  the  law  of  contracts,  how  an  agreement  or  contract 
can  be  made  and  rules  as  to  its  validity  and  construction,  e.  a. 
such  subjects  as  the  offer  and  acceptance,  the  meeting  of  minds, 
consideration,  the  requirement  of  writing,  the  effect  of  illegality 
and  fraud,  would  fall  here ;  but  contract  rights  and  duties  belong 
elsewhere. 

So  in  regard  to  negligence.  Negligence  is  conduct  which  in- 
volves an  unreasonably  great  probability  of  causing  harm  or  dam- 
age. In  this  part  of  the  law  should  be  given  a  definition  of  negli- 
gence, and  various  rules  as  to  what  risks  are  deemed  unreasonably 
great,  of  which  rules  there  are  a  good  many  ;  also  the  rule  that  the 
test  of  what  is  reasonable  is  the  conduct  or  judgment  of  a  reason- 
able and  prudent  man  in  the  actor's  situation,  and  an  explanation 
of  what  is  meant  by  a  reasonable  and  prudent  man  and  what  cir- 
cumstances make  up  the  actor's  situation.  So  the  questions  how 
far  negligence  is  a  matter  of  fact  or  of  law,  and  when  it  may  be 
presumed,  and  of  the  degrees  of  negligence  and  of  care  fall  here. 
Negligence,  however,  is  not  always  wrongful.  There  are  cases 
where  the  law  does  not  require  care,  where  a  person  may  be  as 
negligent  as  he  pleases.  But  negligence  is  the  same  in  its  own 
nature,  whether  in  a  particular  case  the  law  forbids  it  or  not ;  it  is 
none  the  less  negligence.  The  question,  when  is  negligence  for- 
bidden, when  does  the  law  require  due  care,  belongs  under  the 
head  of  duties.  Certain  duties  must  be  defined  as  duties  to  use 
due  care  or  not  to  act  negligently.  Bui  we  can  not  define  those 
duties  unless  we  know  already  what  negligence  or  due  care  is  in 
itself.  That  latter  definition  should  be  given  once  for  all  in  this 
pari  of  tin'  law. 

1  have  spoken  at  some  length  of  three  of  the  subjects  that 
would  fall  into  this  introductory  division,  namely.  Persons,  Juristic 
Acts,  and  Negligence,  to  make  it  plain  that  tin-  division  would  not 
consisl  merely  of  brief  definitions,  bul  would  be  very  large,  con- 
taining many  important  rules  and  principles,  all  of  them  however 

having  ratlin-  the  nature  of  definition-  than  of  Statements  of  duties 
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and  rights.  The  general  analysis  of  duties  and  rights  which  I 
have  given  above,  including  the  distinctions  which  I  have  men- 
tioned between  the  various  classes  of  duties  and  of  rights,  would 
also  fall  here,  but  not  the  description  of  particular  duties  and 
rights.  Under  all  the  other  heads  in  this  division,  such  as  Facts, 
Intention  or  Possession  there  would  be  much  to  say. 

The  next  division  of  the  arrangement  should  be  devoted  to 
rights  and  duties.  As  I  have  said,  rights  in  rem  and  their  corre- 
sponding duties  are  more  conveniently  treated  separately,  but  rights 
in  personam,  in  connection  with  their  corresponding  duties.  Rights 
in  rem  should  come  first. 

The  states  of  fact  which  the  law  protects  for  a  person's  benefit 
against  all  the  world,  which  form  the  contents  of  his  rights  in  rem, 
are  the  condition  of  his  own  person,  of  the  persons  of  others  in 
whom  he  has  interests,  e.  g.  his  wife  or  child,  of  corporeal  or 
incorporeal  things,  or  his  pecuniary  condition.  A  complete  enu- 
meration of  rights  in  rem  can  therefore  be  made  under  the  heads 
of  Personal  Security,  Rights  in  the  Persons  of  Others,  Property 
and  Pecuniary  Condition.  Under  the  first  two  and  the  last  of 
those  heads  we  have  to  do  with  protected  rights  only ;  under 
Property,  permissive  and  facultative  rights  have  also  to  be 
considered. 

(1)  Personal  Security.  The  general  right  of  personal  security 
comprises  the  following  sub-rights : 

(a)  The  right  of  Life.  The  protected  state  of  fact  which 
forms  the  content  of  this  right  is  the  fact  of  being  alive;  homicide 
is  a  violation  of  the  right.  Since  at  common  law  no  action  lay 
for  killing  a  person,  this  right  was  an  imperfect  one.  Under  the 
statutes  giving  an  action  for  causing  death,  it  is  impossible  to 
extract  from  the  decisions  any  consistent  theory  as  to  what  rights 
these  statutes  create  or  in  whom  those  rights  are  vested. 

(b)  The  right  of  Bodily  Security.  This  right  has  two  sub- 
rights.  The  content  of  one  of  them  is  the  absence  of  physical 
contact  between  the  body  and  any  person  or  thing.  Contact  with 
the  body  violates  this  right.  Merely  touching  a  person  is  regularly 
a  battery  ;  when  it  is  not,  that  is  because  the  case  falls  under  some 
exception  to  the  duty.  The  content  of  the  second  sub-right  is  the 
physical  condition  of  the  body.  Any  deterioration  in  that  condi- 
tion, e.  g.  mutilation,  sickness  or  pain,  violates  the  right. 


368  COLUMBIA  LAW  REVIEW. 

(c)  The  right  of  Mental  Security.  There  is  no  general  right 
of  this  kind.  Regularly  the  law  does  not  attempt  to  protect  per- 
sons from  disagreeable  or  painful  mental  states,  such  as  fright, 
anxiety  or  mortification.  But  there  are  some  limited  rights.  In 
a  mere  assault  without  a  batten-,  the  right  violated  is  a  right  of 
mental  security.     If  there  is  any  right  of  privacy,  it  is  of  this  sort. 

(d)  The  right  of  Liberty,  which  is  violated  by  imprisonment. 

(e)  The  right  of  Reputation,  whose  content  is  the  good  opin- 
ion that  others  have  of  a  person.  This  right  is  violated  by  the 
publication  of  certain  kinds  of  false  and  derogatory  statements 
about  a  person.  The  questions,  therefore,  of  what  statements  are 
slanderous  or  libelous,  and  what  communications  of  them  amount 
to  publication  pertain  to  the  right.  But  whether  malice  or  inten- 
tion to  publish  is  necessary  to  make  a  statement  actionable,  whether 
a  person  can  be  guilty  of  a  tort  by  publishing  a  slander  or  libel 
through  mere  negligence,  pertains  to  the  corresponding  duty. 
Privileged  communications  constitute  exceptions  to  the  duty,  a 
privileged  communication  being  a  statement  which  in  its  own  na- 
ture is  slanderous  or  libelous,  but  which  in  certain  circumstances 
the  law  permits  to  be  published. 

(2)  Rights  in  the  Persons  of  Others,  which  may  conveniently 
be  called  Potestative  Rights.  A  husband  or  a  father  has  certain 
rights  against  his  wife  or  child,  corresponding  to  which  the  wife 
or  child  owes  him  certain  duties.  These  are  rights  in  personam. 
But  he  also  has  certain  rights  in  his  wife  or  child  against  other 
persons,  which  can  be  violated,  for  instance  by  abducting  the  wife 
or  child  or  alienating  the  wife's  affections.  These  are  rights  in 
rem.  So  master-,  guardians  and  other  persons  have  rights  of  the 
same  kind.  The  discussion  of  potestative  rights  seems  to  belong 
to  the  Law  of  Abnormal  Persons. 

(3)  Rights  of  Property.  The  word  property  denotes  some- 
times a  thing  and  sometimes  a  right.  It  is  used  here  in  the  latter 
sense.  Property  rights  are  normal  or  abnormal.  A  normal  prop- 
erty righl  is  a  right  in  rem  in  a  corporeal  thing,  Ml  rights  having 
those  characteristics  should  be  classed  as  property  rights,  how- 
limited  their  content.     Easements  are  reckoned  in  our  law  as 

incorporeal  things,  the  idea  being  that  the  objeel  of  the  right  is 
not  the  land  but  the  use  of  the  land,  which  is  regarded  as  an  in- 
corporeal  thing.     That  theory  came  from  the  Roman  Law.     It  is 
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incorrect  and  misleading,  and  should  be  rejected.  An  easement  is 
a  right  to  use  land  in  certain  definite  ways,  and  is  a  normal  prop- 
erty right  as  much  as  an  estate  for  years  is,  which  also  comprises 
a  limited  right  of  use. 

Normal  property  rights  are  either  full  ownership,  dominion, 
to  which  fee  simple  is  equivalent,  or  they  are  inferior  property 
rights.  As  to  the  latter  there  are  two  theories.  They  may  be 
regarded  as  fragments  of  the  dominion,  which  for  the  time  being 
is  cut  up,  the  totality  of  rights  in  the  thing  remaining  equal  to 
dominion ;  or  they  may  be  regarded  as  additional  rights,  consti- 
tuting burdens  on  the  dominion  and  temporarily  interfering  with 
its  exercise,  the  totality  of  rights  in  the  thing  consisting  of  the 
dominion  plus  those  additional  rights.  It  is  not  clear  which  theory 
our  law  accepts. 

In  the  case  of  property  rights  it  is  necessary  to  discuss  their 
titles,  how  they  can  be  acquired  or  lost,  which  makes  up  a  consid- 
erable part  of  the  law  of  property. 

Ownership  is  a  complex  group  of  rights,  partly  permissive  and 
partly  protected.  On  its  permissive  side  ownership  comprises  two 
sub-rights,  (a)  The  Right  of  Possession  (jits  possidendi) .  The 
content  of  this  is  the  act  of  having  possession,  which  is  regarded 
as  a  continuing  act.  The  owner  of  a  thing  has  a  right  to  take  and 
hold  possession  of  it.  (b)  The  Right  of  Use.  The  owner  of  a 
thing  may  use  it  in  any  manner;  i.  e.  may  do  anything  he  pleases 
with  it,  even  to  destroying  it.  Inferior  property  rights  may  or 
may  not  include  the  right  to  possess,  and  the  right  of  use  is  limited, 
generally  not  comprising  any  right  to  injure  or  destroy  the  thing. 
The  right  to  assign  or  transfer,  which  is  sometimes  mentioned  as 
a  separate  sub-right  of  property,  is  not  such.  Assignability  is 
an  attribute  of  property  rights  generally,  as  well  as  of  some  other 
rights,  not  a  separate  right,  and  the  physical  transfer  of  the  thing 
assigned  is  an  act  of  use. 

On  its  protected  side  ownership  also  comprises  two  sub-rights. 

(a)  The  right  of  Possession  (jus  possessionis) ,  the  content  of 
which  is  the  fact  of  being  in  undisturbed  possession  of  the  thing. 
It  is  violated  by  any  one  else  having  possession  or  by  any  physical 
contact  with  the  thing.  A  mere  entry  on  land  violates  this  right, 
even  though  the  intruder  does  not  take  possession  of  the  land  or 
do  any  damage  to  it.  When  a  person  has  possession  of  a  thing, 
he  is  usually  deemed  to  be  the  owner  as  against  all  persons  who 
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can  not  show  a  better  right.  He  may  be  considered  to  have  a 
kind  of  right  in  it,  which  may  be  called  a  possessory  right.  Such 
a  possessory  right  must  be  distinguished  from  the  jus  posscssionis 
which  is  an  element  in  true  ownership,  though  it  is  often  called  by 
that  name.  In  jus  ppssessionis  the  fact  of  possession  is  the  con- 
tent of  the  right,  the  state  of  fact  which  the  law  protects ;  in  a 
possessory  right  that  fact  is  the  title  from  which  the  right  arises. 
However  a  possessory  right,  within  its  limited  scope,  resembles 
ownership,  and  comprises,  so  far  as  it  avails  at  all,  the  same  kind 
of  permissive  and  protected  rights.  The  Civil  Law  writers  some- 
times use  the  simple  word  possession  to  denote  a  possessory  right, 
which  has  led  to  confusion  between  that  right  and  the  fact  of 
possession. 

(b)  The  right  of  Unimpaired  Physical  Condition.  Changes 
in  the  physical  condition  of  the  thing  violate  the  right.  There  is 
however  some  nicety  of  distinction  and  some  conflict  of  opinion 
as  to  how  far  the  incursion  of  impalpable  things,  such  as  smells 
and  noises,  upon  land  violates  the  right,  i.  c.  whether  such  things 
amount  to  nuisances. 

The  value  of  a  thing  is  no  part  of  the  content  of  the  property 
right  in  it,  but,  as  will  be  explained  presently,  forms  the  content 
of  a  different  right.  If  a  factory  which  is  not  a  nuisance  is  built 
in  a  residence  district  and  causes  a  deterioration  in  the  value  of 
neighboring  land,  the  property  right  in  such  land  is  not  thereby 
violated." 

'i'o  property  in  land  there  may  be  annexed  rights  in  neighbor- 
ing land,  c.  g.  rights  t<»  light  and  air  or  of  support. 

There  are  also  certain  facultative  rights  which  are  normal  prop- 
erty rights.  The  most  important  of  these  are  liens  which  are 
rights  in  rem,  such  as  mechanics'  liens  or  maritime  liens.  Mort- 
al common  law  are  estates  comprising  also  permissive  and 
protected  rights,  but  in  many  of  the  United  States  are  now  re- 
garded as  mere  liens. 

Abnormal  property  rights  include  many  rights  which  are  rights 
in  personam,  such  as  contract  rights  and  debt-.  Also  in  constitu- 
tional provisions  for  the  protection  of  property  the  word  property 
has  been  given  a  wide  meaning,  which  it  does  not  have  in  the  law 
rally.  In  this  place  would  be  considered,  under  the  head  of 
abnormal  property  rights,  only  such  as  are  rights  in  rem,  such  as 
patent  right,  c<  p)  rights,  literary  property,  rights  in  franchises  and 
tradem 
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(4)  The  Right  of  Pecuniary  Condition.  There  is  yet  another 
right  in  rem,  which  may  conveniently  be  called  the  Right  of  Pe- 
cuniary Condition,  whose  content  is  the  total  value  of  all  a  per- 
son's belongings,  the  whole  of  his  purchasing  power,  or  the  pos- 
session by  him  of  such  value  or  purchasing  power.  This  is  usually 
confounded  with  the  right  of  property.  It  differs  however  from 
property  in  the  following  respects:  (1)  It  concerns  the  value,  not 
the  physical  condition  of  things.  (2)  Property  rights  are  in 
specific  individual  things ;  a  person  has  as  many  separate  prop- 
erty rights  as  he  has  things.  But  he  has  only  one  general  right 
of  pecuniary  condition.  (3)  The  correspondence  of  duties  to  this 
right  and  to  property  rights  is  different.  Speaking  generally, 
though  the  statement  is  subject  to  some  exceptions,  duties  of  all 
the  three  classes  mentioned  above,  duties  of  actuality,  of  proba- 
bility and  of  intention,  correspond  to  property  rights,  while  only 
certain  duties  of  culpable  intention  correspond  to  the  right  of 
pecuniary  condition.  That  is,  it  is  not  usually  a  tort  to  cause  a 
pecuniary  loss  to  a  person  by  mere  negligence  or  simple  intention, 
if  there  is  no  interference  with  his  property.  Of  course  it  would 
be  possible  to  include  this  right  among  abnormal  property  rights ; 
but  nothing  would  be  gained  by  so  doing,  since  it  would  still  have 
to  be  separately  described  as  a  peculiar  kind  of  property  different 
from  other  kinds. 

The  loss  of  any  value  which  a  person  actually  has,  what  the 
civilians  call  damnum  emergens,  is  a  violation  of  this  right.  As 
the  decisions  now  stand,  though  I  think  that  is  due  to  a  misappre- 
hension, the  being  prevented  from  acquiring  a  gain,  lucrum  cessans, 
is  not  generally  a  violation,  though  in  certain  special  cases  it  is.2 

Violation  of  this  right  is  sometimes  presumed.  The  violation 
of  any  other  right  imports  some  pecuniary  damage,  and  is  a  ground 
for  awarding  at  least  nominal  damages.  So  any  right  is  deemed 
to  have  some,  at  least  a  nominal,  value,  so  that  being  deprived  of 
any  right  imports  damage.  Being  deprived  of  a  right  is  not  the 
same  thing  as  the  violation  of  the  right. 

The  duties  that  correspond  to  rights  in  rem  can  not  be  defined 
and  enumerated  as  easily  and  neatly  as  the  rights.  To  classify 
duties  is  to  classify  conduct;  and  conduct  is  infinitely  various,  the 
different  kinds  shading  off  into  each  other.  There  is  no  scheme 
of  duties  which  has  obtained  recognition  in  our  law  ;  indeed  very 
few  definitions  of  particular  duties  can  be   found.     Any  scheme 

2I  have  discussed  this  in  chapter  XI  of  my  book,  "Leading  Principles  of 
Anglo-American  Law." 
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that  may  be  adopted  must  be  somewhat  arbitrary,  or  at  best  based 
largely  on  convenience  only.  It  is  not  possible,  or  at  least  it  would 
be  very  difficult  and  not  worth  attempting,  to  define  the  various 
legal  duties  so  that  they  shall  be  mutually  exclusive.  In  fact  duties 
overlap  upon  each  other  a  good  deal,  so  that  the  same  conduct 
may  be  a  breach  of  more  than  one  duty.  The  same  act,  for  in- 
stance, may  give  a  cause  of  action  in  either  trespass  or  case.  But 
those  different  forms  of  action  imply  breaches  of  different  duties. 
In  connection  with  the  definition  of  each  duty,  the  rights  to  which 
it  corresponds  should  be  named. 

Legal  duties  are  subject  to  exceptions.  The  law  often  permits 
in  particular  circumstances  conduct  which  it  generally  forbids,  e.  g. 
the  use  of  force  against  another's  person  or  property  for  defence 
or  protection.  When  an  exception  is  to  some  particular  duty  only, 
it  had  better  be  described  in  connection  with  that  duty.  But  there 
are  certain  exceptions  of  a  more  general  nature,  which  apply  to 
many  or  to  nearly  all  duties,  which  will  more  conveniently  be  de~ 
scribed  by  themselves.  Such  general  exceptions  should  be  placed 
immediately  after  duties  in  the  arrangement. 

The  following  scheme  of  duties  is  the  one  that  seems  to  me 
the  best.  Perhaps  some  one  else  might  prefer  another.  The  defi- 
nitions hereinafter  given  of  the  various  duties  are  of  course  incom- 
plete and  only  approximate,  just  sufficient  to  indicate  their  gen- 
eral character. 

(1)  Duties  of  actuality. 

(a)  A  person  must  not  do  any  act,  the  actual  direct  conse- 
quence of  which  is  to  cause  physical  contact  between  persons  or 
things.  This  is  the  duty  that  is  broken  in  most  trespasses.  It 
corresponds  to  the  rights  of  life,  bodily  security  and  normal  prop- 
erty, and  perhaps  liberty,  and  to  certain  potestative  rights. 

(b)  There  is  a  very  similar  duty  which  is  broken  in  an  assault. 
as  distinguished  from  a  battery.  The  act  must  cause  apprehen- 
sion, not  actual  physical  contact.  It  corresponds  to  the  right  of 
mental  security. 

(c)  A  person  must  not  imprison  another.  This  duty  corre- 
sponds to  the  right  of  liberty. 

(d)  A  person  must  no1  remove  the  support  from  land  and 
cause  it  to  cave  in.  This  duty  corresponds  to  the  righl  "f  support, 
which  is  one  of  the  sub-rights  of  property. 
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(e)  A  person  must  not  take  possession  of  a  thing  in  violation 
of  another's  right  of  possession  therein.  The  subsequent  holding 
of  the  possession  so  taken  is  regarded  as  a  continuance  of  the  act. 
This  duty  corresponds  to  the  right  of  possession. 

(2)  Duties  of  reasonableness  or  due  care. 

(a)  A  person  must  not  do  any  act  that  is  unreasonably  likely 
to  cause  damage  to  a  person  or  thing.  This  is  a  very  general  duty, 
resting  upon  all  persons  and  owed  to  all  other  persons,  not  depend- 
ing upon  any  special  relation  between  the  parties.  It  corresponds 
to  rights  of  life,  bodily  security,  normal  property  and  certain 
potestative  rights. 

There  is  no  duty  of  equal  generality  to  do  acts,  to  take  active 
precautions  for  the  safety  of  persons  or  property.  As  a  general 
rule  a  person  is  not  bound  to  do  acts  for  others'  protection.  Such 
duties  arise  only  out  of  some  special  situation  of  the  actor  or  some 
special  relation  between  the  parties. 

(b)  A  person  may  come  under  a  duty  to  take  such  precau- 
tions, by  doing  some  act  which  will  be  unreasonably  dangerous  if 
precautions  are  not  taken,  by  delivering  a  dangerous  thing  or  fur- 
nishing it  for  another's  use,  or  by  inviting  another  into  a  situation 
of  danger. 

(3)  Duties  as  to  harmful  things. 

Harmful  things  are  either  dangerous  things  or  nuisances. 

(a)  Dangerous  things.  The  law  does  not  intend  to  forbid  the 
possession  or  use  of  dangerous  things.  That  is  often  necessary. 
But  the  possessor  of  a  dangerous  thing  must  use  due  care  to  pre- 
vent it  from  doing  harm.  In  some  cases  due  care  is  not  enough ; 
the  duty  to  prevent  harm  is  peremptory,  as  in  the  case  of  the 
keeper  of  a  dangerous  wild  animal  or  in  some  places  of  an  artificial 
reservoir  of  water.  These  duties  correspond  to  the  same  rights 
as  general  duties  to  use  care. 

(b)  The  word  nuisance  sometimes  denotes  a  thing  and  some- 
times a  wrong.  Here  it  is  used  in  the  former  sense.  A  nuisance 
is  a  thing  that  from  its  position  or  nature  causes  a  violation  of  a 
property  right  or  is  unreasonably  dangerous  to  persons  or  prop- 
erty. A  thing  may  be  both  a  dangerous  thing  and  a  nuisance,  so 
that  two  sets  of  duties  will  exist  as  to  it. 
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Usually  the  intent  of  the  law  is  to  prevent  the  existence  of 
nuisances  altogether.  Every  one  is  therefore  under  a  duty  not  to 
make  a  nuisance,  and  the  possessor  of  a  nuisance  usually,  but  not 
always,  must  abate  it  or  use  due  care  to  do  so.  In  a  few  cases 
the  law  permits  the  existence  of  a  thing  that  is  in  its  nature  a 
nuisance.  If  so,  the  possessor  of  it  must  use  due  care  to  prevent 
it  from  doing  harm. 

Duties  as  to  nuisances  correspond  to  rights  of  property,  and  in 
the  case  of  dangerous  nuisances  to  rights  of  life  and  bodily  se- 
curity and  certain  potestative  rights. 

(4)  Duties  of  intention.  These  are  somewhat  numerous. 
Only  some  of  the  more  important  ones  will  be  mentioned  here. 

(a)  A  person  must  not  do  any  act  with  the  intention  to  pro- 
duce a  consequence  that  will  in  fact  amount  to  a  violation  of  a 
right  of  life,  bodily  security  or  normal  property  or  certain  po- 
testative rights.  Intention  here  means  simple  intention.  It  is  not 
necessary  that  the  actor  should  know  of  the  existence  of  the  right 
violated  or  that  the  consequence  of  his  act  will  amount  to  a  viola- 
tion of  the  right.  A  person  who  intentionally  interferes  with  an- 
other's property,  c.  g.  enters  upon  another's  land,  is  not  excused 
because  he  thought  it  was  his  own.  This  duty  corresponds  to  the 
rights  mentioned. 

(b)  A  person  must  not  do  an  act  with  a  culpable  intention  to 
produce  a  consequence  which  will  amount  to  a  violation  of  a  right 
of  personal  security  or  property  or  a  potestative  right.  To  break 
this  duty  the  actor  must  know  the  facts  that  make  his  act  wrong- 
ful. If  a  person  entices  away  another's  servant,  thus  violating 
the  master's  potestative  right,  he  is  not  guilty  of  a  tort  unless 
he  knows  that  the  servant  is  such.  This  duty  corresponds  to  the 
rights  mentioned. 

(c)  A  person  must  not  do  an  aet  with  a  malicious  intent  to 
cause  loss  or  damage  to  another.  Malice  here  means  a  desire  to 
cause  1<>—  "i'  damage  as  such,  nol  a  desire,  for  some  other  reason, 
to  produce  a  consequence  that  will  incidentally  cause  loss  or  dam- 
age. Bu1  if  loss  or  damage  as  such  is  desired,  the  fact  that  it 
i  desired  only  as  ;>  means  of  producing  some  further  consequence 
which  the  .actor  may  lawfully  desire  and  strive  for  will  nol  pre- 
vent the  act  from  being  malicious.  Thus  if  a  merchant  trie-,  to 
attract   to  himself  business   which  has  been  going  to  his  rivals,  his 
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desire  being  to  increase  his  own  trade,  he  does  not  act  maliciously, 
though  he  knows  that  his  act  will  cause  loss  to  his  rivals.  But  if 
workmen  strike  in  order  to  injure  their  employer's  business  and 
thus  to  coerce  him  to  pay  higher  wages,  their  act  is  malicious, 
though  their  ultimate  object  is  the  perfectly  lawful  one  of  getting 
better  wages. 

It  has  been  denied  that  any  such  duty  as  this  exists,  and  it  has 
been  affirmed  that  a  malicious  motive  will  never  make  an  act  un- 
lawful which  would  otherwise  be  lawful.  But  the  authorities 
plainly  support  the  duty,  at  least  in  this  country,  whatever  the 
law  may  be  in  England.  The  contrary  view  is  due  to  a  failure  to 
distinguish  between  the  different  meanings  of  the  word  malice, 
especially  between  actual  and  what  is  called  legal  malice,  and  most 
of  all,  a  failure  to  distinguish  cases  which  fall  under  the  duty  from 
those  that  fall  under  the  exceptions  to  it.  This  duty  corresponds 
to  all  rights  except  the  right  of  reputation.  This  duty  is  subject 
to  many  and  important  exceptions.  There  are  many  acts,  which 
are  usually  not  harmful,  which  it  is  better  to  let  people  do  without 
regard  to  their  motives.  Therefore  in  fact  the  great  majority  of 
malicious  acts  fall  under  exceptions  to  the  duty  and  are  not  un- 
lawful. In  such  cases  the  statement  is  correct,  that  malice  does 
not  make  an  otherwise  lawful  act  unlawful.  In  general  the  ex- 
ceptions cover  acts  done  in  the  carrying  on  of  a  lawful  business 
or  in  the  exercise  of  certain  rights.  Thus  a  strike  of  workmen, 
though  malicious,  is  usually  lawful.3 

(d)  Duties  not  to  institute  malicious  prosecutions,  not  to  pub- 
lish slanders  and  libels,  and  not  to  make  fraudulent  misrepresenta- 
tions fall  into  this  class.  To  duties  as  to  slanders  and  libels  the 
rules  as  to  privileged  communications  formulate  exceptions. 

(5)  Statutory  and  customary  duties  may  belong  to  any  class 
and  should  not  be  given  a  separate  place.  But  there  are  certain  gen- 
eral rules  regarding  such  duties  which  must  be  separately  treated. 

The  general  exceptions  to  duties  above  mentioned  fall  under 
the  heads  of  defence  and  production,  authority,  license,  the  assump- 
tion of  risk,  permissible  possession  of  others'  things,  reasonable- 
ness and  necessity  and  vis  major.  On  those  grounds  interferences 
with  other  persons  and  their  belongings,  which  are  regularly  un- 

8I  have  discussed  this  duty  and  its  exceptions  in  an  article  in  the  "Law 
Quarterly  Review''  of  January,  1904. 
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lawful,  are  sometimes  permitted.  The  discussion  of  those  sub- 
jects should  follow  after  that  of  duties. 

Rights  in  personam  are  either  obligations  or  equitable  liens. 
The  word  obligation  is  used  here,  not  in  the  narrow  common  law 
meaning  of  a  bond  but  in  the  wider  sense  of  the  civil  law,  wherein 
an  obligation  is  defined  as  juris  vinculum,  quo  necessitate  adstringi- 
mur  solrcndae  rei. 

An  obligation  is  a  legal  connection  or  relation  between  specific 
persons,  consisting  of  a  right  in  personam  in  favor  of  one  against 
the  other  and  a  corresponding  duty  owed  by  the  latter  to  the 
former.  The  word  obligation  denotes  either  the  right,  the  duty 
or  the  entire  relation.  As  I  have  said,  it  is  most  convenient  to 
describe  the  right  and  the  duty  together,  and  to  arrange  the  sub- 
ject according  to  the  manner  in  which  the  relation  arises. 

An  equity  or  primary  equitable  right  is  a  claim  in  favor  of  one 
person  upon  a  right  held  by  another,  to  have  that  right  exercised 
or  disposed  of  in  some  way  for  his  benefit.  Regularly  the  holder 
of  a  right  is  free  to  exercise  or  dispose  of  it  as  he  pleases ;  but 
when  it  is  subject  to  an  equity,  he  may  come  under  a  duty  as  to 
its  exercise  or  disposal.  Equities  are  therefore  obligations,  except 
when  they  are  mere  liens,  which  are  facultative  rights  having  no 
corresponding  duties.  An  equity  is  a  claim  on  a  right,  not  a  right 
directly  in  a  thing.  If  the  right  against  which  the  claim  exists 
is  itself  a  right  in  a  thing,  as  it  usually  is,  the  exercise  of  the  equi- 
table right  or  the  performance  of  the  equitable  duty  may  however 
involve  dealing  with  the  thing.  So  we  have  a  class  of  so-called 
equitable  property  rights,  which  simulate  legal  property  rights. 

An  equity  however  differs  from  obligations  generally  in  that 
it  is  not  only  a  right  against  a  specific  person  but  is  also  a  claim 
upon  a  specific  right,  so  that  if  the  right  is  transferred  against 
which  the  equity  avails,  the  corresponding  duty  is  shifted  to  and 
imposed  upon  the  transferee,  unless  he  is  a  bona  fide  purchaser 
for  value.  Thus  an  equity  has  a  certain  resemblance  to  a  right 
in  rem.  Bui  in  case  <>i  a  true  righl  in  rem  in  a  thing  the  right  is 
not  devested  or  affected  by  the  transfer  of  the  thing  even  to  a 
bona  file  holder  for  value;  because  it  avails  against  all  persons. 
Therefore   I   think   that   the  whole  subject  of  primary  equitable 

rights  and   duties  belongs   here. 

In  treating  of  obligations  the  rules  relating  to  obligations  in 
general  should  firsl  be  stated,  then  those  relating  to  particular 
kinds  of  obligations,  as  i    the  practice  of  the  civilians. 
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The  most  usual  sources  of  obligations  are  agreements,  most 
often  contracts,  though,  as  Prof.  Langdell  has  pointed  out  in  his 
book  on  Contracts  under  the  heading  of  Debts,  an  obligation  may 
be  created  by  a  gift.  What  are  called  contracts  implied  in  fact, 
where  the  parties  really  intend  to  make  a  contract  but  express 
their  intention  by  acts  instead  of  words,  are  true  contracts,  and 
create  true  contract  obligations.  The  greater  part  of  the  law  of 
contracts  treats  of  the  making  or  the  validity  of  contracts,  and  falls 
under  the  head  of  juristic  acts,  as  has  been  said.  What  belongs 
here  is  the  law  as  to  the  nature  and  content  of  the  contract  obli- 
gation. 

The  old  common  law  recognized  only  a  few  non-contractual 
obligations.  What  are  called  simple  contract  debts,  as  Prof.  Lang- 
dell has  explained  in  the  place  above  mentioned,  at  common  law 
were  not,  and  could  not  be,  created  by  contract.  They  were  really 
non-contractual  obligations.  But  when  the  scheme  of  forms  of 
action  was  elaborated  and  all  personal  actions  came  to  be  classed 
as  ex  contractu  or  ex  delicto',  debt  was  classed  as  an  action  ex 
contractu,  and  then  the  debt  itself  was  regarded  as  arising  from 
a  contract.  Other  non-contractual  obligations  were  enforced  in 
the  action  of  detinue,  and  there  has  always  been  a  dispute  whether 
that  action  was  ex  contractu  or  ex  delicto.  But  in  neither  debt  on 
simple  contract  nor  detinue  was  the  name  obligation  applied  to 
the  right  or  duty. 

After  the  statute  of  Westminster  II  many  new  non-contrac- 
tual obligations  were  introduced  into  the  law.  It  was  necessary 
to  shape  those  so  that  they  would  fall  under  the  new  form  of  action 
that  came  in  under  that  statute.  So  far  as  those  obligations  are 
enforceable  in  an  action  of  trespass  on  the  case,  in  its  original 
form  of  an  action  ex  delicto,  they  are  not  now  usually  recognized 
as  obligations.  Breaches  of  them  are  classed  as  torts,  and  they 
are  generally  treated  of  in  the  text  books  and  decisions  under  the 
head  of  negligence.  For  some  of  those  obligations,  however,  the 
action  of  assumpsit  was  made  available  by  the  fiction  of  an  implied 
contract  or,  as  it  is  sometimes  called,  a  quasi-contract.  The  name 
and  conception  of  a  quasi-contract,  as  well  in  the  civil  law  as  in 
our  own,  were  due  to  a  misunderstanding,  or  a  wilful  perversion, 
of  the  Roman  lawyers'  doctrine  of  obligations  quasi  ex  contractu, 
which  were  in  fact  a  very  different  thing.  In  our  law  there  was 
an  excuse  for  resorting  to  that  conception,  because  assumpsit, 
which   in   time   came   to   be   considered   an   action   ex   contractu, 
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though  it  was  not  so  at  first,  was  the  only  available  form  of  action. 
But  now  that  the  forms  of  action  have  been  abolished,  there  is  no 
longer  that  excuse.  In  an  arrangement  of  the  law  the  notion  of 
an  implied  contract,  so  far  as  that  means  a  purely  fictitious  con- 
tract, and  of  a  quasi-contract,  should  be  dropped,  and  non-con- 
tractual obligations  be  frankly  recognized  as  such. 

When  a  non-contractual  obligation  arises  between  parties, 
there  is  often,  but  not  always,  also  a  contract  between  them  which 
creates  a  contract  obligation.  The  two  obligations  overlap  and 
cover  the  same  ground,  but  are  distinct  and  separate  obligations. 
Thus  in  case  of  a  bailment  there  is  a  contract  between  the  bailor 
and  bailee,  while  at  the  same  time  the  bailee  owes  non-contractual 
duties  to  the  bailor.  The  bailor  therefore  may  usually  sue  at  his 
option  either  in  assumpsit  or  in  case.  But  the  finder  of  a  chattel 
who  takes  possession  of  it  and  so  comes  into  a  situation  resembling 
that  of  a  bailee,  owes  duties  to  the  owner  which  are  purely  non- 
contractual, there  being  no  actual  contract,  either  express  or  im- 
plied, between  them,  even  if,  by  a  fiction,  a  contract  is  said  to  be 
implied  and  the  action  of  assumpsit  will  lie. 

Non-contractual  legal  obligations  arise  from  the  following 
sources. 

i  1  )  From  the  reception  of  benefits,  c.  g.  where  money  is  paid 
by  one  person  for  another  at  the  latter's  request.  Obligations 
from  tlie  involuntary  reception  of  benefits  have  been  called  meri- 
torious obligations.  These  are  less  freely  recognized  in  our  law 
than  in  the  civil  law.  Usually  in  our  law  no  obligation  arises  from 
the  involuntary  reception  of  a  benefit,  but  it  does  in  a  few  cases, 
c.  cj.  of  salvage. 

(2)  From  holding  something  belonging  to  another.  Snob  a 
holder  comes  under  an  obligation  to  restore  the  thing,  and  usually 
to  take  care  of  it  while  he  holds  it.  a-  in  the  case  of  a  bailee  or 
the  finder  of  a  chattel.  Perhaps  an  obligation  may  arise  from 
holding  the  custody  of  a  person  in  whom  another  person  has  a 
right,  obligations  from  holding  a  right  which  properly  belongs 
t«.  another  are  usually,  if  not  always-,  equitable,  as  where  A  agrees 
'1  Blackacre  to  /;  and  by  mistake  makes  a  conveyance  of 
Whiteacre.  />'  musl  reconvey.  Obligations  from  holding  funds. 
/.  <•.  what  is  usually  called  money,  meaning  not  specific  coins  or 
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notes   but   a   certain   value,   are    sometimes    legal   and    sometimes 
equitable. 

(3)  From  undertaking  to  perform  a  service  for  another.  The 
undertaker,  apart  from  contract,  need  not  perform  at  all;  but  if 
he  actually  enters  upon  the  performance,  he  may  come  under  a 
duty  to  use  care  to  do  what  he  does  properly.  Cpggs  v.  Barnard* 
is  the  leading  case. 

(4)  Although  in  our  law  obligations  do  not  usually  arise  from 
the  commission  of  wrongs,  at  least  at  common  law  whatever  may 
be  the  theory  in  equity  and  admiralty,  yet  they  may  so  arise,  as 
in  the  case  of  penal  actions. 

(5)  Obligations  may  be  created  by  statute,  as  where  the  legis- 
lature creates  a  new  township  out  of  part  of  an  old  one  and  charges 
the  old  township  debt  proportionally  upon  the  two  new  townships ; 
or  by  the  judgment  or  decree  of  a  court. 

(6)  Perhaps  in  some  cases  obligations  may  arise  by  custom, 
e.  g.  a  duty  to  maintain  a  sea  wall. 

After  legal  obligations  should  come  the  subject  of  equities,  first 
equitable  obligations  and  then  equitable  liens.  The  main  part  of 
Equity  would  fall  here,  all  except  equitable  remedies.  Equities 
arise  from  gifts  in  trust  and  declarations  of  trust,  from  certain 
contracts,  and  in  ways  similar  to  the  first  four  kinds  of  legal  non- 
contractual obligations. 

The  subject  of  rights  in  personam  falls  therefore  under  the 
following  heads : 

(1)  Rules  relating  to  obligations  in  general. 

(2)  Particular  kinds  of  obligations. 

(a)  Legal  obligations,  contractual  and  non-contractual. 

(b)  Equities. 

(i)   General  rules  as  to  equities, 
(ii)   Equitable  obligations,  including  trusts,  which  are 

one  species  of  equities, 
(iii)   Equitable  liens. 
*(1703)  2  Ld.  Raym.  909;  s.  c.  1  Smith  Lead.  Cas.  (12th  ed.)  191. 
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After  Rights  and  Duties  would  come  Wrongs.  A  wrong  being 
a  breach  of  duty  producing  a  violation  of  right,  a  great  part  of 
the  law  relating  to  wrongs,  a  great  deal  of  what  is  at  present  usually 
treated  of  under  the  head  of  wrongs  especially  of  torts,  will  of 
course  have  been  already  disposed  of.  Here  should  fall  the  rules 
relating  to  the  necessary  conjunction  of  elements  to  make  a  wrong, 
e.  g.  that  there  must  be  a  breach  of  duty  and  a  violation  of  right, 
that  the  duty  broken  must  correspond  to  the  right,  that  the  viola- 
tion of  right  must  be  the  actual  and  proximate  consequence  of 
the  wrongful  conduct ;  also  rules  as  to  when  a  wrong  is  to  be 
deemed  complete.  Also  here  would  belong  the  subject  of  the 
identity  of  wrongs,  i.  c.  whether,  when  various  violations  of  rights 
have  happened  as  the  consequence  of  certain  wrongful  conduct, 
there  has  been  one  wrong  committed  or  more  than  one ;  also  the 
subject  of  the  place  of  wrongs,  where  a  wrong  is  deemed  to  have 
been  committed. 

Most  wrongs  have  no  special  names.  But  certain  of  the  more 
common  wrongs,  such  as  trespass  or  conversion,  are  distinguished 
by  names.  These  should  be  defined,  i.  e.  in  the  case  of  each  it 
should  be  pointed  out  what  particular  combination  of  the  elements 
that  are  essential  to  any  wrong  are  elements  in  the  particular  wrong 
in  question. 

Certain  general  rules  regarding  the  responsibility  of  one  person 
for  a  wrong  actually  committed  by  another,  and  the  rules  as  to 
joint  wrongs,  belong  here. 

After  Wrongs  naturally  come  Remedial  Rights  and  Remedies. 

There  are  certain  cases  where  the  law  refuses  a  remedy  to  a 
person  who  has  undoubtedly  suffered  a  wrong.  These  must  be 
defined.  The  most  important  of  them  is  where  the  injured  per- 
son has  contributed  to  the  injury  by  his  own  wrong,  most  often 
by  his  negligence.  The  nature  of  contributory  negligence  will 
have  been  discussed  in  a  former  part,  bul  the  rules  as  to  when  it 
amounts  to  a  defence  and  which  party  has  the  burden  of  proof, 
belong  here. 

Remedies  may  sometimes  hi'  obtained  without  recourse  to  a 
court.  Some  of  them,  such  as  self  defence  and  the  recaption  of 
property,  fall  under  exceptions  to  duties ;  bul  some.  <-.  g.  arbitration, 
belong  here. 

ularly  a  person  who  has  suffered  a  wrong  has  a  remedial 
right,  a  righl  to  a  remedy  by  a  proceeding  in  court.  Here  shoufcl 
he  described  the  various   remedies  which  the   law  givi  »,  either 
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by  ordinary  actions  or  special  writs,  both  legal  and  equitable 
remedies,  and  the  cases  in  which  each  may  be  had.  The  subject 
of  the  measure  of  damages  falls  here. 

What  is  usually  called  the  Law  of  Abnormal  Persons  would 
constitute  the  last  part  of  the  arrangement. 

An  abnormal  person  in  the  proper  sense  is  one  who  has  some 
marked  and  important  physical  or  mental  peculiarity,  on  account 
of  which  the  law  treats  him  in  some  respects  differently  from 
other  persons.  There  is  no  general  rule  or  principle  for  deciding 
what  peculiarities  will  be  sufficient  to  put  their  possessor  into  the 
class  of  abnormal  persons.  That  is  purely  a  question  of  con- 
venience. Corporations  are  of  course  abnormal  persons.  But 
besides  abnormal  persons  properly  so  called,  there  are  various 
persons  who  present  no  personal  abnormality,  for  whom  there 
are  special  rules,  e.  g.  bastards  or  husbands  and  wives.  Also, 
while  children  are  undoubtedly  abnormal  persons,  parents  are 
not.  Yet  the  discussion  of  infants  can  hardly  be  separated  from 
that  of  parents.  It  seems  to  me  that  the  whole  subject  of  what  are 
called  the  domestic  relations,  husband  and  wife,  parent  and  child, 
guardian  and  ward  and  master  and  servant,  will  be  most  con- 
veniently treated  of  in  this  part  of  the  law,  irrespective  of  any 
question  of  abnormality  in  the  person  concerned. 

There  are  also  certain  relations,  mostly  of  a  business  character, 
whose  place  in  the  law  raises  some  difficulty,  because  different 
aspects  of  the  relation  fall  logically  into  different  divisions  of 
the  law,  and  yet  it  is  more  convenient  to  treat  them  all  in  one 
place.  For  instance  agency.  There  is  first  the  question  of  how 
the  relation  of  principal  and  agent  can  be  constituted.  So  far  as 
this  is  by  express  agreement,  the  appointment  is  a  juristic  act. 
The  appointment  of  an  agent  might  properly  be  treated  of  under 
the  head  of  juristic  acts.  Then  we  have  the  power  of  an  agent  to 
bind  his  principal  by  his  agreements,  which  might  go  in  the  same 
place;  and  then  the  responsibility  of  the  principal  for  the  agent's 
torts,  which  does  not  depend  upon  the  rules  for  juristic  acts. 
Also  the  agent  owes  certain  duties  to  his  principal,  which  are 
obligations,  sometimes  arising  by  contract,  and  sometimes  non- 
contractual obligations  from  holding  things  that  belong  to  the 
principal  or  from  the  agent  having  undertaken  to  perform  services 
for  the  principal.  The  principal  also  may  owe  obligation  duties 
to  the  agent.  Also  the  agent  may  have  certain  limited  property 
rights  in  his  principal's  property.    In  addition  there  is  the  question 
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how  far  the  agent  may  be  excused  for  conduct,  especially  for 
negligent  omissions,  which  would  ordinarily  be  tortious,  because 
of  the  relation  in  which  he  stands  to  his  principal,  i.  e.  whether 
in  acting  for  his  principal  the  agent  is  to  be  regarded  as  per- 
forming his  own  personal  duties  or  duties  which  rest  only  upon 
the  principal.  For  example,  if  the  agent  of  a  bailee  omits  to  do 
what  ought  to  be  done  to  protect  the  chattel,  is  he  personally 
liable  to  the  bailor,  or  is  his  principal  only  liable,  or  both?  All 
these  questions,  and  others  which  arise  in  connection  with  the 
relation,  it  seems  to  me  had  better  be  discussed  in  one  place 
instead  of  being  scattered  through  various  parts  of  the  arrange- 
ment ;  and  this  seems  to  be  the  only  convenient  place  for  them. 
Similar  considerations  apply  to  carriers  and  various  other  persons 
carrying  on  special  trades. 

It  appears  to  me  therefore  that  this  last  division  of  the  law 
should  be  so  enlarged  that  the  name  Law  of  Abnormal  Persons 
would  not  fit  it  well.  It  might  be  called  ''Rules  Relating  to 
Special  Classes  of  Persons'',  i.  e.  to  all  persons  and  relations  most 
conveniently  treated  of  here. 

The  scheme  of  arrangement  of  the  Private  Substantive  Law 
would  therefore  be  as  follows : 

I.  Definitions  and  General  Principles. 

II.  Rights  and  Duties. 

1.  Rights  in  rem. 

2.  Duties  corresponding  to  rights  in  rem,  and  exceptions 
to  those  duties. 

3.  Rights  in  personam. 

(a)  Obligations  in  general. 

(b)  Particular   kinds   of    legal   obligations. 

(c)  Equities. 

III.  Wrongs. 

IV.  Remedial    Rights  and   Remedies. 

V.  l\nl<->  Relating  to  Special  Classes  <>f  Persons. 

Henry  T.  Terry. 
New  York  City. 


REASONABLE  USE  OF  ONE'S  OWN  PROPERTY 

AS  A  JUSTIFICATION   FOR  DAMAGE 

TO    A   NEIGHBOR.* 

Suppose  that  a  landowner,  by  acts  done  on  his  own  land, 
has  inflicted  damage  on  his  neighbor's  land,  or  has  substantially 
impaired  the  latter's  beneficial  use  of  his  land.  Suppose  also 
that  the  landowner,  when  made  a  defendant  in  a  suit  at  law  by 
his  neighbor  to  recover  damages,  justifies  on  the  ground  that  he 
has  only  been  making  a  reasonable  use  of  his  own  land.  This 
defense  involves  two  points:  1.  That  defendant  has  a  right, 
within  reasonable  limitations,  to  use  his  own  land  in  a  manner 
which  may  inflict  actual  damage  on  his  neighbor.  2.  That  defend- 
ant, in  the  case  at  bar,  has  not  exceeded  the  limits  of  this  right.1 

It  is  common  to  speak  of  a  landowner's  right  as  "absolute". 
"But  his  right  to  the  use  of  his  land  is  not  absolute.  It  is  qualified 
by  the  right  of  adjacent  owners  to  the  beneficial  use  and  enjoy- 
ment of  their  property."  Professor  Freund  says :  "The  nature 
of  real  estate  as  a  subject  of  property  makes  it  impossible  that 

^"Policies  seeking  justification  in  the  necessities  for  construction  and 
operation  of  dwellings,  factories,  farms,  and  other  economic  improve- 
ments.'* 2  Wigmore,  Select  Cases  on  Torts,  294,  Sub-Title  II.  Ibid.  Index, 
p.  1044.  Trespass  to  Realty;  excused  by  measures  "of  economic  improve- 
ment." 

TJoes  the  discussion  of  the  right  of  reasonable  user  of  land  fall  under 
"property''  or  "torts"? 

The  question  is  "whether  a  particular  act  *  *  *  constitutes  a  viola- 
tion of  the  obligations  of  vicinage".  Andrews,  C.  J.,  Booth  v.  Rome  etc. 
R.  R.  (1893)   140  N.  Y.  267,  at  p.  276,  35  N.  E.  592. 

"*  *  *  the  limitations  imposed  on  the  use  of  land  *  *  *  are 
all  resolvable  into  the  law  of  neighborhood."  Rankine,  Law  of  Land- 
Ownership  in   Scotland    (3rd  ed.)   327. 

"The  detailed  illustration  of  the  rule  in  Rylands  v.  Fletcher,  as  govern- 
ing the  mutual  claims  and  duties  of  adjacent  landowners,  belongs  to  the 
law  of  property  rather  than  to  the  subject  of  this  work."  Pollock,  Torts 
(10th  ed.)   509.     See  1  Bohlen's  Cases  on  Torts,  Preface  III. 

The  right  of  reasonable  user  is  discussed  somewhat  in  text-books  on 
torts,  nuisances  and  water  rights.  But  it  is  not  often  given  a  separate 
place  as  a  specific  topic.  In  Theobald's  Law  of  Land,  published  at  London 
in  1902,  it  is  said  in  the  Preface :  "The  point  of  view  from  which  the 
book  has  been  written  is  to  take  a  person,  who  is  the  owner  of  land,  and 
to  inquire  what  are  his  rights  and  obligations,  what  use  can  he  make  of 
his  land,  and  how  far  are  his  rights  affected  by  those  of  his  neighbours." 
In  a  notice  of  this  book  in  19  Law  Quarterly  Review  101,  the  reviewer 
says:  "Mr.  Theobald  has  performed  the  uncommon  feat  of  writing  a  new 
and  useful  law-book  which  does  not  fall  within  any  recognized  category." 

Compare  Rankine's  Treatise  on  the  Rights  and  Burdens  Incident  to 
the  Ownership  of  Lands  and  Other  Heritages  in  Scotland  (3rd  ed.,  Edin- 
burgh, 1891.)     See  especially  pp.  327,  328;  and  preface  to  1st  edition,  p.  v. 
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the  ownership  of  it  should  be  as  absolute  as  that  of  many  kinds 
of  personal  property.  The  enjoyment  of  land  is  in  many  respects 
dependent  upon  the  condition  of  other  and  especially  neighboring 
estates.  The  common  law  recognizes  in  consequence  of  this 
dependence  certain  natural  rights  which  landowners  have  against 
each  other,  relating  to  the  purity  of  the  air,  to  lateral  and  subjacent 
support,  and  to  the  benefit  of  natural  waters.'"2  A  landowner's 
"so-called  absolute  legal  control  of  his  own  soil"  is  "far  from 
being  unlimited."3  It  is  obvious  that  unless  the  rights  of  indi- 
vidual landowners  are  modified  and  limited  they  must  be  fre- 
quently in  conflict  one  with  another.  No  landowner  can  always 
do  as  he  pleases,  except  by  preventing  other  landowners  from 
doing  as  they  please.4  "The  rule  governing  the  rights  of  adjacent 
landowners  in  the  use  of  their  property,  seeks  an  adjustment  of 
conflicting  interests  through  a  reconciliation  by  compromise,  each 
surrendering  something  of  his  absolute  freedom  so  that  both 
may  live."5  "The  convenience  of  such  a  rule  may  be  indicated 
by  calling  it  a  rule  of  give  and  take,  live  and  let  live."6 

The  question  of  legal  regulation  of  conflicting  rights  is  not 
confined  to  rights  in  regard  to  the  use  of  land,  but  extends  to 
all  cases  of  conflicting  rights  as  to  other  matters  or  subjects. 
An  able  writer  has  said :  "The  due  regulation  and  subordination 
of  conflicting  rights  constitute  the  chief  part  of  the  science  of 
law."  And  the  author  adds:  "It  is  impossible  to  give  any  rule 
applicable  to  all  cases  which  may  arise  except  the  general  one 
that,  whenever  damage  is  caused  to  one  man  by  another,  the 
law,  in  deciding  which  shall  bear  the  loss,  is  governed  by  prin- 
ciples  of   expediency  modified   by   public   sentiment."7 

What  use  is  reasonable,  .is  between  neighboring  landowners 
in  any  particular  case,  is  said  to  be  ordinarily  a  question  of  fact; 
to  be  submitted  to  a  jury,  unless  the  case  is  so  clear  that  only  one 
decision  can  Ik-  reached  by  twelve  honest  and  reasonable  men.1- 

'Police  Power,  §  424. 

'Doc,  /.,  Thompson  v.  Androscoggin  K.  I.  Co.  (1874)  54  N.  H.  545,  at 

•'Mi.-  above  two  sentences  are  taken  from  Clerk  &  Lindsell,  Torts  (6th 
ed.)  0-7 ';  here  substituting  individual  landowners  for  individuals  in  general. 

■Andrews,  C.  .'..  Booth  v.  Rome  etc.  R.  EL,  140  N.  V.  .-it  pp.  280-281. 

■Bramwell,  /'..  Bamford  v.  Turnley  (1862)  3  Best  &  Sm.  "62,  at  p.  "84. 

'Addison,  Torts  (8th  ed.  I  66. 

*Cf.  ;  Co.  v.  McCue  (1889)   149  Mass.  103,  L04.  21 

X.  K.  230. 
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As  to  the  considerations  which  should  be  weighed  by  the  jury 
in  passing  upon  the  question  of  fact,  the  judge  will  probably 
give  instructions  in  very  general  terms,  in  substance  like  one  of 
the  three  following  statements : 

1.  "In  determining  the  question  of  reasonableness,  the  effect 
of  the  use  upon  the  interests  of  both  parties,  the  benefits  derived 
from  it  by  one,  the  injury  caused  by  it  to  the  other,  and  all  the 
circumstances  affecting  either  of  them,  are  to  be  considered."9 

2.  All  the  circumstances  must  be  taken  into  consideration, 
"the  importance  of  the  use  to  the  owner  as  well  as  the  extent  of 
the  damage  to  be  inflicted  upon  his  neighbor,  and  the  rights  of 
the  parties  are  to  be  adjusted  in  a  practical  way,  the  question  being 
whether  or  not  the  proposed  use  is  a  reasonable  use  under  all 
circumstances."10 

3.  "The  cause  of  action,  if  any,  lies  in  the  excess  of  the 
damage  beyond  what  is  considered  reasonable,  after  taking  into 
account  the  circumstances  of  time  and  place,  and  quantity  of 
annoyance,  and  the  relation  of  adjoining  properties  to  each 
other."11 

It  is  generally  admitted  that  it  is  impossible  to  frame  a  rule 
so  definite  that  its  application  will  instantly  solve  all  cases  of 
conflicting  rights.  No  rule  of  law  can  be  laid  down  which  "will 
furnish  a  standard  so  definite  and  certain  that  by  it  every  state 
of  facts  will  be  automatically  settled."12  "The  respective  rights 
and  liabilities  of  adjoining  landowners  cannot  be  determined  in 
advance  by  a  mathematical  line  or  a  general  formula."13  As 
was  said  in  regard  to  so-called  "private  nuisances" :  "No  hard  and 
fast  rule  controls  the  subject,  for  a  use  that  is  reasonable  under 
one    set    of     facts    would    be    unreasonable    under    another."14 

"Carpenter,  /.,  Rindge  v.  Sargent  (1886)  64  N.  H.  294,  at  pp.  294-5, 
9  Atl.  723. 

"Williams,  /.,  Gulf  etc.  R.  R.  v.  Oakes  (1900)  94  Tex.  155,  at  p.  160, 
58  S.  W.  999.  The  learned  judge  added:  "We  are  unable  to  discover  that 
the  law  does,  or,  from  the  nature  of  the  subject,  can  furnish  a  more  definite 
rule." 

uSir  Wm.  Erie,  in  Appendix  to  Brand  v.  Hammersmith  etc.  Ry.  (1867) 
L.  R.  2  Q.  B.  *223,  at  p.  *247. 

12See  Prof.  Bohlen,  59  Univ.  of  Pennsylvania  Law  Rev.  432. 

"Holmes,  /.,  Middlesex  Co.  v.  McCue,  149  Mass.  at  pp.  103,  104. 

"Vann.  /.,  McCarty  v.  Natural  Carbonic  Gas  Co.  (1907)  189  N.  Y.  40 
at  p.  46,  81  N.  E.  549. 
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"Whether  a  given  use  is  reasonable  or  not  is  a  question  of  fact 
depending  on   many  and  varied    facts."15 

But,  conceding  the  impossibility  of  framing  a  definite  and 
universally  applicable  rule,  still  there  are  some  propositions  as 
to  specific  points  which  are  generally  recognized  as  correct, 
whether  you  call  them  propositions  of  law,  or  of  fact,  or  of 
"curial  fact."  Mr.  Rankine  says  that  "certain  rules  have  been 
gathered  by  experience  to  aid  in  attaining  a  consistent  and 
equitable  reconciliation  between  the  seemingly  conflicting  and 
really  identical  interests  of  neighboring  landholders. "1,:  Mr.  W'iel, 
speaking  of  interference  with  a  stream,  says :  '"What  is  such 
unreasonable  interference  has  become  defined  by  repeated  decisions 
of  particular  cases,  crystallizing  into  some  rules."17  Moreover, 
"the  questions  of  fact  which  arise  in  determining  whether  a  use 
is  reasonable  are  limited  by  certain  rules  of  law."  Thus,  as  to 
the  use  of  a  stream  by  an  upper  riparian  proprietor,  "a  permanent 
diversion  of  a  substantial  portion  of  the  water,  to  the  detriment 
of  an  owner  below,  cannot  be  found  to  be  reasonable,  although 
it  may  be  convenient  and  profitable  for  the  diverter.  It  is  an 
invasion  of  a  legal  right."1  s 

The  scope  of  this  paper  is  comparatively  limited,  and 
fragmentary. 

The  present  purpose  is  not  to  discuss  all  the  rules  of  law 
or  of  "curial  fact"  that  may  be  applicable  to  the  infinite  variety 
of  situations  liable  to  occur  under  this  general  topic. 

It  is  rather:  (1)  to  point  out  and  attempt  to  remove  some 
special  sources  of  confusion  in  dealing  with  the  general  subject: 
(2)  To  consider  a  few  out  of  the  large  number  of  specific  ques- 
tions  thai   may  arise   in  connection    with   the   general   topic. 

One  source  of  confusion  consists  in  the  use  of  the  words 
"damage"  and  "injury"  as  equivalent  terms.  In  common  speech 
these  words  are  "practically  synonymous."19  Bui  in  law  they 
frequently  are  used  in  senses  widely  different  from  each  other, 
as  appears  from  contrasting  the  two  expressions:  damnum  sine 

■.  i  .  Newgold  v.  Childs  Ca  (1911)  148  \vv.  Div.  15.?.  154,  132  X. 
Y.  Sup] 

"Rankine,  Law  of  Land-ownership  in  Scotland  (3rd  cd.)  351. 
"1  Wicl.  Water  Rights  in  the  Western  States  (3rd  ed.)  g  739,  p.  795. 
vlton,  C.  J-.  McNamara  v.  Tafl   (1907)   196  Mass.  597,  al  p.  600, 
83  X.  I 

■   di  Bnitions  in  \V<  bst<  r's  I  Hctionary. 
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injuria  and  injuria  sine  damno.  Damnum  means  actual  harm, 
appreciable  loss.  Injuria  here  is  used  in  its  literal  signification,  as 
a  compound  of  the  two  Latin  words  in  and  jus.  Here  it  means 
wrongful  in  law — an  act  which  is  against  law — in  violation  of 
law — unlawful — an  infringement,  or  violation,  of  a  legal  right 
of  the  plaintiff.  Damnum  sine  injuria  means  harm  or  loss  with- 
out any  violation  of  legal  right.20  In  decisions  relative  to  reason- 
able user,  judges,  who  fully  understand  the  above  distinctions, 
often  use  damage  and  injury  as  interchangeable  terms,  thereby 
causing  much  confusion. 

Language  is  sometimes  used  which  might  be  understood  as 
asserting  that,  whenever  damage,  in  the  above  sense  of  actual 
harm,  has  been  suffered  by  plaintiff,  defendant  cannot  set  up 
the  defense  that  the  damage  was  occasioned  by  defendant's  reason- 
able use  of  his  own  property.  But  this  view  is  erroneous.  Nor 
is  it  necessarily  a  ground  of  recovery  that  the  damage  was  fore- 
seeable by  defendant, — "there  are  many  uses  of  land  that  are 
reasonable,  although  the  landowner  knows  they  will  cause  a  dam- 
age to  his  neighbor."21  "The  respective  rights  and  liabilities  of 
adjoining  land  owners  cannot  be  determined  in  advance  *  *  * 
by  the  simple  test  of  whether  the  obvious  and  necessary  conse- 
quences of  a  given  act  by  one  is  to  damage  the  other.  The  fact 
that  the  damage  is  foreseen,  or  even  intended,  is  not  decisive 
apart  from  statute.  Some  damage  a  man  must  put  up  with, 
however  plainly  his  neighbor  foresees  it  before  bringing  it  to 
pass."22  "Every  person  has  the  reasonable  enjoyment  of  his 
own  property,  and  so  long  as  the  use  to  which  he  devotes  it 
violates  no  rights  of  another,  however  much  damage  others  may 
sustain  therefrom,  his  use  is  lawful."23 

That  damage  resulted  is  a  circumstance  to  be  weighed  in 
determining  whether  defendant's  user  was  reasonable  in  view 
of  the  interests  of  both  parties;  but  it  does  not  conclusively  estab- 
lish the  unreasonableness  of  the  user. 

20See  1  Sedgwick,  Damages  (9th  ed.)  §  32,  §§  96-99;  Salmond.  Juris- 
prudence (Ed.  of  1902)  406,  407;  3  Parsons,  Contracts  (5th  ed.)  §  14,  p. 
217;  Engerud,  /.,  Carroll  7'.  Township  of  Rye  (1904)  13  N.  D.  458,  at  p. 
466,  101  N.  W.  894;  1  Lewis,  Eminent  Domain  (3rd  ed.)  §  347. 

"Doe,  J.,  in  Thompson  v.  Androscoggin  R.  I.  Co.,  54  N.  H.  at  p.  551. 

"Holmes,  /.,  Middlesex  Company  v.  McC'ue,  149  Mass.  at  p.  104. 

^Massey,  /.,  in  Bliss  v.  Grayson  (1899)  24  Nev.  422,  at  p.  455,  56  Pac. 
231. 

See  also  dissenting  opinion  of  Lord  Young,  in  Inglis  v.  Shotts  Iron  Co. 
(1881)  8  Scotch  Sess.  Cas.,  4th  Series,  1006,  at  p.  1025. 
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It  may  sometimes  be  contended  that  there  can  be  no  recovery 
if  the  damage  is  '"consequential."  The  term  "consequential  dam- 
age" is  an  equivocal  one.  On  the  one  hand,  it  is  used  to  denote 
a  damage  which  is  so  remote  a  consequence  of  an  act  that  the 
law  affords  no  recovery  for  it.  On  the  other  hand,  it  is  used 
to  denote  damage  which,  though  distinctly  traceable  to  the  defend- 
ant's tort  as  the  effective  cause,  did  not  follow  immediately  upon 
the  commission  of  the  tort.  In  such  a  case,  there  is  no  good 
reason  why  the  defendant  should  escape  liability  on  account  of 
the  interval  of  time  elapsing  before  the  happening  of  the  dam- 
age. The  phrase  "consequential  damage"  has  never  served  any 
useful  purpose  except  in  marking  a  distinction  between  damage 
which  was  formerly  recoverable  in  an  action  of  case  and  that 
which  was  formerly  recoverable  in  an  action  of  trespass.  Mr. 
Salmond24  says  that  the  term  is  now  "merely  an  inheritance  from 
an  obsolete  system  of  procedure."25 

Another,  and  a  prolific,  source  of  confusion  consists  in  assum- 
ing that  the  maxim  sic  ntcre  tuo  nt  alicnum  non  lecdas  furnishes, 
per  se,  a  solution  to  all  legal  problems  respecting  reasonable  user.26 
It  is  not  uncommon  for  judges  to  decide  important  cases  without 
practically  giving  any  reason  save  the  quotation  of  this  maxim, 
which  is  evidently  regarded  by  the  court  as  affording,  by  its  very 
terms,  a  satisfactory  ratio  decidendi.21  Yet  in  the  vast  majority 
of   cases  this  use  of   the  phrase  is   utterly   fallacious.     And   its 

"Torts  (4th  ed.)  184,  n.  7. 

"See  discussion  by  present  writer:  15  Columbia  Law  Rev.  13-14;  25 
Harvard  Law  Rev.  250-251;  Eaton  v.  B.  C.  &  M.  R.  R.  (1872)  51  N.  H. 
504,  at  pp.  519-521  ;  Doe,  /.,  Thompson  v.  Androscoggin  R.  I.  Co..  54  X.  H. 
at  pp.  550-554. 

"It  "is  sometimes  thought  the  'open  sesame*  of  this  and  all  other 
branches  of  the  law."    See  1  Wiel,  Water  Rights  in  the  Western  States  (3rd 

ed.)  §  710.  n.  ]<,. 

"Sometimes  this  maxim  is  said  to  be  of  divine  origin;  it  being  tacitly 
assumed  that  most  maxims  are  of  mere  human  origin. 

This  maxim  "is  not  founded  in  any  human  statute,  but  in  that  senti- 
ment expressed  by  Him  who  taught  good  will  toward  men,  and  said, 
'l.ove  thy  neighbor  as  thyself.'"  Brown,  /.,  in  Barger  v.  Barringer  (1909) 
151  X.  C.  433,  at  p.  440,  66  S  K.  439.  It  is  "a  maxim  as  old  as  the  com- 
mon law,  and  in  its  principle  i'ii  older,  for  it  is  the  moral  law  of  God,  and 
i,  bin  where  and   on   every   man"     Ellsworth,  /.,   in   Brown   v. 

[llius  (1858)  27  Conn.  84,  at  pp.  97-98.  The  maxim  "is  the  legal  applica- 
tion of  the  gospel  rule  of  doing  unto  otl  would  that  they  should 

do   unto   US,"    Kent,   /.,   in    Barnes    V     llathorn    (1866)    54    Me.    124,    at    p.    125. 

"Thai  i  »s1  equal  to  the  Golden  Rule  in  importance,"  Brannon,  /.. 

in  Day  v.  Louisville  etc.  Co.  <  1906)  60  W.  \'a.  27,  at  p.  29,  53  S.  !•..  77u 
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use,  being  mistaken  for  a  solution,  has  the  effect  of  preventing 
a   thorough    investigation.28 

Obviously,  the  maxim  cannot  be  applied  without  first  ascer- 
taining the  meaning  of   tuo,  alienum,  and  Icedas.29 

If  by  Icedas  be  meant  damage,  the  maximum  is  untrue  as  a  legal 
proposition;  since  the  legal  exercise  of  a  right  is  often  accom- 
panied with  the  infliction  of  positive  harm  upon  another.  If  by 
Icedas  be  meant  injury  in  the  literal  sense  of  an  unlawful  act 
(in  and  jus),  an  act  in  violation  of  another's  legal  right,30  then 
the  maxim  is  a  mere  truism  or  identical  proposition.  It  does  not 
tell  us  what  is  a  legal  right  or  what  constitutes  a  violation  of 
a  legal  right.31  "This  maxim  *  *  *  paraphrased  means  no 
more  than:  'Thou  shalt  not  interfere  with  the  legal  rights  of 
another  by  the  commission  of  an  unlawful  act;'  or  'Injury  from 
an  unlawful  act  is  actionable.'  This  affords  no  aid  in  this  case 
in  determining  whether  the  act  complained  of  is  actionable,  that 
is,  unlawful.  It  amounts  to  no  more  than  the  truism :  An  unlaw- 
ful act  is  unlawful.  This  is  a  mere  begging  of  the  question;  it 
assumes  the  very  point  in  controversy,  and  cannot  be  taken  as  a 
ratio  decidendi."32 

"The  maxim,  Sic  utere  tua  ut  alienum  non  Icedas,  is  mere 
verbiage.  A  party  may  damage  the  property  of  another  where 
the  law  permits ;  and  he  may  not  where  the  law  prohibits ;  so  that 
the  maxim  can  never  be  applied  till  the  law  is  ascertained;  and, 
when  it  is,  the  maxim  is  superfluous."33  "The  maxim,  *  *  * 
is  no  help  to  decision,  as  it  cannot  be  applied  till  the  decision 
is  made."34 

"While,  therefore,  sic  utere  tuo  etc.,  may  be  a  very  good  moral 
precept,  it  is  utterly  useless  as  a  legal  maxim.  It  determines  no 
right;  it  defines  no  obligation."35     "Such  a  maxim  can  be  of  no 

"The  following  criticisms  and  the  leading  authorities  cited,  are  mainly 
reproduced  from  an  article  by  the  present  writer,  on  the  Use  of  Maxims 
in  Jurisprudence,  in  9  Harvard  Law  Rev.  14-17. 

"■See  2  Austin,  Jurisprudence  (3rd  Eng.  ed.)  795. 

a0See  Andrews,  C.  J.,  in  Booth  v.  Rome  etc.  R.  R.,  140  N.  Y.  at  p.  275. 

"These  are,  in  substance,  the  views  expressed  in  2  Austin,  Jurisprudence 
(3rd  Eng.  ed.)  829. 

"Ingersoll,  Sp.  J.,  in  Payne  v.  W.  &  A.  R.  R.  (Tenn.,  1884)  13  Lea  507, 
at  pp.  527-8. 

*!Erle,  /.,  in  Bonomi  v.  Backhouse  (1858)  Ell.  Bl.  &  Ell.  622,  at  p.  643. 

"Sir  Wm.  Erie  in  Brand  v.  Hammersmith  etc.  Ry.,  L.  R.  2  Q.  B.  at  p. 
*247. 

"Selden,  /.,  in  Auburn,  etc.  Co.  v.  Douglass  (1854)  9  N.  Y.  444,  at  pp. 
445-6. 
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assistance  in  determining  the  primary  question  of  liability."36  "In- 
asmuch as  the  exercise  of  any  right  of  property  by  the  owner  may 
injure  another,  the  Latin  maxim  does  not  help  to  a  solution;  the 
real  question  is  what  injury  to  another  is,  and  what  is  not  permis- 
sible."37 

Judge  Holmes38  says :  "decisions  *  *  *  often  are  pre- 
sented as  hollow  deductions  from  empty  general  propositions  like 
sic  utere  tuo  ut  alienum  non  Itrdas,  which  teaches  nothing  but  a 
benevolent  yearning."  In  1879,  a  correspondent  of  the  Solicitor's 
Journal39  went  so  far  as  to  call  this  maxim  "an  ancient  and  solemn 
impostor."40 

Attempts  have  been  made  to  answer  the  above  quoted  criticisms 
of  Sir  William  Erie,  and  to  justify  (partially,  at  least)  the  use  of 
the  maxim  as  a  working  rule  of  law.  These  attempts  are  com- 
mented on,  by  the  present  writer,  in  9  Harvard  Law  Rev.  16,  17. 

A  third  source  of  confusion  consists  in  the  employment  of  the 
word  "reasonable"  in  two  different  meanings. 

Reasonable  user  may  mean  (1)  reasonable  from  the  defendant's 
point  of  view;  i.  e.,  reasonable  if  the  interest  of  the  defendant 
alone  is  to  be  regarded,  without  reference  to  the  damage  thereby 
caused  to  adjacent  owners.  Or,  it  may  mean  (2)  reasonable,  not 
solely  in  view  of  defendant's  interest  and  convenience,  but  if  con- 
sidered also  in  view  of  the  interest  of  surrounding  landowners. 

The  second  meaning  is  the  correct  one  when  applied  to  a  case 
where  a  defendant  attempts  to  justify  a  prima  facie  tort  on  the 
ground  that  he  was  making  a  reasonable  use  of  his  own  property; 
i.  e.,  where  defendant  alleges  that,  in  doing  the  act  which  resulted 
in  damage  to  plaintiff,  he  was  not  acting  in  excess  of  his  right  to 
make  a  reasonable  use  of  his  own  property. 

"For  the  purpose  of  ascertaining  what  is  reasonable,  both  sides 
of  the  question  must  be  looked  at."  It  is  not  enough  to  ask:  Is 
the  defendant  using  his  property  in  what  would  be  a  reasonable 
manner  it"  he  had  no  neighbor,  i.  <\.  if  he  were  the  only  person 

"1  Street,  foundations  of  Legal  Liability  193,  a.  4. 

e  Su  ayze,  25  Yale  Lav   Journal  '>. 
M8  Harvard  I. aw  Rev.  3. 
•Vol.  23,  at  p.  599. 

further  Engerud,  /..  in  Carroll  ?•.  Rye  Township,  13  N.  D.  at  p. 

466;  Digby,  Real  Property  (5th  ed.)  188,  n.  1;  1  Wiel,  Water  Rights  in  the 

We  tern  St  I  g  710,  n.  16;  2  Wiel,  op.  cit.,  §  1136,  n.  12;  Car- 

r,  /.,  in  I. a. 1.1  v.  Granite  Stat  (1894)  68  X.  II.  185,  at  p. 

186,  37  Atl.  UM1. 
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whose  interest  could  be  affected?  "The  question  is,  is  he  using  it 
reasonably,  having  regard  to  the  fact  that  he  has  a  neighbor?"41  A 
use  is  not  reasonable,  if  it  unreasonably  prejudices  the  rights  of 
others.  "In  determining  the  question  of  reasonableness,  the  effect 
of  the  use  upon  the  interests  of  both  parties,  the  benefits  derived 
from  it  by  one,  the  injury  caused  by  it  to  the  other,  and  all  the 
circumstances  affecting  either  of  them,  are  to  be  considered."42 
"We  concede",  said  Loomis,  /.,  "that  the  law  will  not  interfere 
with  a  use  that  is  reasonable.  But  the  question  of  reasonable  use 
is  to  be  determined  in  view  of  the  rights  of  others."43 

Some  confusion  has  been  occasioned  by  the  failure  to  state 
which  of  the  above  two  meanings  was  in  the  mind  of  a  speaker 
or  writer.  Thus,  in  Reinhardt  v.  Mentasti*4  Kekewich,  J.,  was 
understood  to  assert,  in  substance,  that  the  only  question  for 
consideration  in  that  case  was,  whether  in  fact  the  injury  has  been 
inflicted  on  the  plaintiff  by  the  defendant's  user  of  his  property, 
and  that  the  consideration  whether  the  defendant's  user  was  reason- 
able has  no  bearing  on  the  question.  His  language  was  criticized 
by  Mr.  Garrett,  in  his  work  on  Nuisances  ;45  and  by  Buckley,  J., 
in  Sanders-Clark  v.  Grosvenor  Mansions  Co.i6  Thereupon 
Kekewich,  /.,  in  the  subsequent  case  of  Attorney-General  v.  Cole 
&  Son,41  explained  that  in  the  Reinhardt  case,  the  defendant, 
while  doing  what  was  reasonable  from  his  own  point  of 
view,  had  actually  created  a  nuisance,  and  that  the  Reinhardt 
decision  was,  in  effect,  "that  when  once  you  established  that 
he  was  creating  a  nuisance,  the  fact  that  he  was  doing  what  was 
reasonable  from  his  point  of  view  was  no  defence."  In  Attorney 
General  v.  Cole  &  Son,  the  defendant  had  acted  reasonably  from 
his  point  of  view,  but  unreasonably  if  the  interests  and  rights  of 
other  parties  were  also  to  be  considered  as  well  as  the  interest  of 
Cole  himself.  By  his  conduct,  viewed  from  the  latter  standpoint, 
he  had  committed  an  actionable  tort,  which  would  usually  be  termed 
a  nuisance.    Kekewich,  /.,  said  that  the  question  here  in  substance 

"Theobald,  Law  of  Land,  62. 

"See  the  short  and  very  clear  opinion  of  Carpenter,  /.,  in  Rindge  v. 
Sargent,  64  N.  H.  at  pp.  294,  295.  In  some  other  states,  the  test  of  reason- 
able user  would  not  be  applied  (as  it  was  there  in  New  Hampshire)  to 
determine  liability  for  obstructing  the  flow  of  surface  water. 

"Hurlbut  v.  McKone  (1887)  55  Conn.  31.  at  p.  42,  10  Atl.  164. 

41  (1889)  42  Ch.  D.  685,  at  p.  689. 

"(3rd  ed.)  171-2. 

"[1900]  2  Ch.  373  at  p.  375. 

47  [1901]   1  Ch.  205. 
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is,  "Can  a  man  reasonably  create  a  nuisance?"  The  learned  judge 
answered  in  the  negative:48  "If  he  commits  a  nuisance,  then 
he  cannot  say  that  he  is  acting  reasonably.  The  two  things  are 
self-contradictor>'."49  On  the  other  hand,  if  a  defendant  has  not 
exceeded  his  right  of  user  when  considered  in  reference  to  the 
interests  and  rights  of  both  parties,  he  has  not  committed  a 
nuisance.50  As  was  said  by  Romer,  L.  /.,  "reasonable  user  is  not  a 
nuisance."51 

A  fourth  source  of  confusion  consists  in  the  use  of  the  ambigu- 
ous expression  "in  a  convenient  place". 

An  attempt  is  sometimes  made  to  justify  what  is  prima  facie 
an  actionable  tort  ("a  nuisance"  so  called),  on  the  ground  that  the 
defendant  is  carrying  on  his  business,  which  causes  damaging 
results,  "in  a  convenient  place".  "Convenient"  to  whom?  Is  the 
question  of  convenience  to  be  determined  by  considering  solely 
the  interest  of  the  defendant?  Undoubtedly  the  convenience  to  the 
defendant  is  one  of  the  elements  to  be  weighed  in  deciding  the 
reasonableness  of  the  user;  but  it  is  not  the  only  element  of  the 
user.  He  is  not  justified  merely  "because  it  is  a  matter  of  con- 
venience or  economy"  for  him  to  carry  on  the  business  in  that 
particular  locality.52    The  question  here  is  one  phase  or  branch  of 

"At  p.  207. 

"See  Broun,  Law  of  Nuisance  in  Scotland,  Chapter  XI  on  Invalid  De- 
fences, p.  111.  "(3)  That  the  defender  is  making  a  legal  use  of  his  prop- 
erty. If  a  nuisance  is  proved,  such  a  plea  as  this  is  ridiculous  on  the  face 
of  it,  yet  it  has  often  been  brought  forward  and  repelled." 

"See  Scott.  J.,  in  Newgold  v.  Childs  Co.,  148  App.  Div.  at  p.  154. 

"Attornev-General  v.  Brighton  etc.  Association  (1900)  81  L.  T.  R. 
[n.  s.]  762  at  p.  767. 

"If  an  act  or  omi^ion  is  prima  facie  a  nuisance,  it  is  no  defence  for 
the  defendant  to  prove : — 

( a  )  that  the  act  or  omission  complained  of  was,  per  sc,  a  reasonable  use 
of  the  defendant's  property."  Jenk's  Digest  of  English  Civil  Law,  Book  2, 
Part  3,  §  836. 

The  above  expression — "per  sc,  a  reasonable  use" — is  open  to  misappre- 
hension. It  may  mean  that  the  ad  m  question,  if  viewed  as  "a  single  iso- 
lated fact'  (presented  as  it  were,  in  vacuo),  would  not  be  deemed  an 
unreasonable  use.  But  tin-  question  whether  an  act  or  user  is  reasonable 
is  to  be  determined  not  merely  by  an  abstract  consideration  of  the  act 
itself,  but  n  i"  its  circumstances.    There  is  no  absolute  standard; 

but  the  surrounding  circumstances,  the  considerations  of  time  and  place, 
are  all  important  in  arriving  at  a  decision  in  each  case.  (See  Thesiger, 
/..  /..  in  Sturgcs  ?•.  Bridgman  (1879)  11  Ch.  D.  852,  at  p.  865.  and  Garrett, 
Nuisances  (3rd  ed.)  6.  as  to  tests  of  nuisance.)  The  expression — "per  sc, 
a  reasonable  use"-  does  nol  mean  thai  a  certain  act  is  reasonable  every- 
where and  under  all  circumstances.  It  can  mean  nothing  more  than  this — 
thai  the  acl  is  not  always  and  everywhere  unreasonable. 

Compare  a  previous  section    (831)   in  Jenk's   Digest 

"See  Canfield  v   An.ln  u   .  1882)  54  Vt.  1,  at  p.  16. 
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the  general  question  of  reasonable  user  discussed  ante.  To  de- 
termine the  reasonableness,  the  interests  of  both  parties  are  to  be 
considered.  It  is  true  "that  what  may  be  a  nuisance  in  one  lo- 
cality may  not  be  so  in  another" ;  but  it  is  not  true  that  there  can 
be  no  nuisance  if  the  locality  is  "convenient"  for  the  defendant. 
"A  convenient  place"  means  "not  a  place  which  may  be  convenient 
to  the  party  himself,  looking  at  his  interest  merely,  but  a  place 
suitable  and  convenient  when  the  interests  of  others  are  considered" 
as  well  as  the  interest  of  the  defendant  ;53  "so  convenient  in  the  use 
that  it  should  not  be  a  nuisance  to  anybody".54 

We  have  said  that,  in  determining  the  reasonableness  of  a  par- 
ticular use,  the  tribunal  must  consider,  not  only  the  damage  in- 
flicted by  it  upon  one  party,  but  also  the  benefit  derived  from  it  by 
the  other  party.  By  this  is  meant,  the  benefit  derived  by  such  party 
in  his  capacity  of  an  individual  landowner.  Can  he  go  beyond  this, 
and  ask  the  tribunal  to  consider  in  his  favor  (as  a  justification  for 
the  damage  inflicted)  the  benefits  derived  by  the  public  at  large? 

In  a  controversy  between  two  neighboring  landowners,  the 
duties  of  each  owner  to  the  other,  and  their  correlative  rights,  are 
private  duties  and  rights  rather  than  public.  The  interests  in  con- 
flict are  "not  those  of  the  public  and  of  an  individual,  but  those 
of  two  private  owners  who  stand  on  equal  ground  as  engaged  in 
their  own  private  business."55 

Besides  the  obligation  "which  every  property  owner  is  under 
to  the  owners  of  neighboring  property"  (a  violation  of  which  may 
be  made  the  ground  of  a  private  action  for  damages),  he  is,  of 
course,  under  certain  obligations  to  the  public  at  large  (to  the 
state). 

If  his  unrestrained  use  of  certain  land  "is  positively  inimical 
to  the  public  interests",  the  state  by  the  exercise  of  the  police  power, 
may  regulate  and  restrict  the  use  and  enjoyment  of  the  land  by 
the  owner,  and  may  even  carry  the  restriction  to  the  extent  of 
practically  prohibiting  the  only  beneficial  method  of  user;  thus  in 

s3See  Williams,  /.,  in  Bamford  v.  Turnley,  3  Best  &  Sm.  at  p.  *75. 

"Lord  Halsbury,  in  Fleming  v.  Hislop  (1886)  11  App.  Cas.  686,  at  p. 
697. 

In  support  of  the  above  views,  see  Bamford  v.  Turnley,  3  Best  &  Sm. 
*62,  overruling  Hole  v.  Barlow  (1858)  4  C.  B.  [n.  s.]  *334.  See  also 
Glegg,  Reparation  (1st  ed.)  287;  Terry,  Leading  Principles  of  Anglo- 
American  Law,  455. 

"Williams,  /.,  Robb  v.  Carnegie  Bros.  &  Co.  (1891)  145  Pa.  324,  at  p. 
341,22  Atl.  649. 
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effect  destroying  the  value  of  the  property.     But  the  owner  has  no 
right  to  compensation. 

If  the  property  of  a  private  owner  is  required  for  a  public  use. 
the  state,  by  the  exercise  of  the  power  of  eminent  domain,  can 
take  the  property  from  him,  "because  of  its  utility  to  the  State." 
In  effect,  he  must  submit  to  compulsory  purchase  by  the  state. 
But  this  power  of  the  state  can  be  exercised  only  upon  condition 
of  compensating  the  private  owner. 

In  litigation  between  two  private  landowners,  the  defendant,  in 
order  to  justify  his  infliction  of  great  damage  upon  the  plaintiff 
may  sometimes  urge  the  consideration  that  a  great  benefit  to  the 
public  at  large  has  resulted  from  his  conduct.  He  may  virtually 
say:  "I  admit  that  my  acts  have  deprived  you  of  all  beneficial  use 
of  your  property  rights ;  but  I  ought  to  go  scot  free  because  my 
conduct  was  necessary  in  order  to  secure  a  great  benefit  to  the 
entire  community."  In  effect,  he  claims  that  he,  as  a  self-appointed 
representative  of  the  state,  is  entitled  to  do  with  absolute  impunity 
what  the  state  (or  its  duly  constituted  representative)  could  do 
only  upon  the  condition  of  making  compensation. 

This  claim  is  effectually  answered  by  Professor  Bohlen.  who 
has  clearly  shown  the  injustice  of  compelling  the  plaintiff  to  endure, 
without  any  compensation,  the  entire  damage  done  to  his  estate, 
simply  for  the  reason  that  the  general  public  receives  an  incidental 
benefit  which  he  shares  merely  as  one  member  of  the  public.  It" 
it  be  assumed  that  the  public  ought  to  make  compensation  for  the 
damage  inflicted  in  prosecuting  the  undertaking,  yet  why  should 
the  plaintiff  be  compelled  to  contribute  a  ,urr<  -ater  part  of  the  damage 
"than  any  other  member  of  the  public,  who,  as  such,  share  equally 
the  benefits  derived  from  permitting  it"?  7 

"To  throw  the  whole  of  the  loss  upon  one  member  of  the  public, 
simply  because  it  is  his  misfortune  that  his  property  should  be  situ- 
ated near  to  the  place  which  the  defendant  selects  to  carry  on  the 
business,  tending  to  increase  the  general  prosperity,  Is,  it  seems  to 
the  writer,  to  throw  upon  him  a  loss  altogether  ou1  of  proportion 

•  the  contrast  between  the  Police  Power  and  Eminent  Domain; 
see  Randolph,  Eminent  Domain,  §  23,  and  Fr  und,  Police  Power,  §  511, 

Prof.  Bohlen,  59  Univ.  of  Pennsylvania  Law  Rev.  444.  It  any 
particular  class  is  to  be  peculiarly  benefited  by  the  undertaking,  the  whole. 
or  th<-  greater  part,  of  the  expense  may  he  laid  upon  that  class,  jo  long  as 
the  burden  is  borne  equally  by  all  the  members  of  tl  See  59  Univ. 

of  Pennsylvania  Law  Rev.  444.  note  at  pp.  445-(>.     Cut  that  is  not  tli 
we  are  now  dealing  with. 
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to  his  share  in  the  benefit  derived  from  the  encouragement  of  the 
industry." 

"If  the  public  be  interested,  let  the  public  as  such  bear  the 
loss."58 

Payment  of  the  entire  damages  out  of  public  funds  raised  by 
taxation  is  a  very  different  thing  from  laying  the  whole  burden 
"upon  some  individual,  having  no  peculiar  interest  in  the  object 
secured  by  its  expenditure,  simply  because  of  some  accidental  cir- 
cumstance, such  as  the  location  of  his  property."59 

It  has  been  said,  "that  where  the  alleged  rights  of  adjoining 
landowners  conflict,  it  is  better  that  one  of  them  should  yield  to 
the  other  and  forego  a  particular  use  of  his  land,  rather  than,  by 
insisting  upon  that  use,  deprive  the  other  altogether  of  the  use  of 
his  property ;  which  might  often  be  the  consequence  of  carrying 
on  the  operation."60  And  it  is  said  that  "it  is  better  that  one  man 
should  surrender  a  particular  use  of  his  land  than  that  another 
should  be  deprived  of  the  beneficial  use  of  his  property  alto- 
gether."61 But  the  expressions — "forego  a  particular  use  of  his 
land",  and  "surrender  a  particular  use  of  his  land,"  are  evidently 
employed  on  the  supposition  that  the  party  foregoing  or  surren- 
dering "a  particular  use"  will  still  be  able  to  make  some  other 
beneficial  use  of  his  land.62 

5sProf.  Bohlen,  59  Univ.  of  Pennsylvania  Law  Rev.  444.  Cf.  Eaton  v. 
B.  C.  &  M.  R.  R.,  51  N.  H.  at  pp.  518-519. 

:j59  Univ.  of  Pennsylvania  Law  Rev.  445,  n.  136. 

Assuming  that  the  damaged  landowner  may  maintain  a  suit  at  law  to 
recover  actual  damages,  should  a  court  of  equity  refuse  to  give  him  an 
additional  remedy  by  the  grant  of  an  injunction?  Should  the  landowner  be 
refused  equitable,  as  distinguished  from  legal,  relief?  Upon  this  point 
there  is  a  conflict  of  authority.  But  the  ground  upon  which  some  courts 
might  refuse  an  injunction  "can  apply  only  in  equity  and  has  no  application 
to  an  action  at  law  for  damages."  See  1  Wiel,  Water  Rights  in  the  West- 
ern States  (3rd  ed.)  715. 

For  conflicting  authorities  as  to  equitable  relief,  see  cases  collected  and 
views  expressed  in  1  J.  N.  Pomeroy,  Jr.,  Equitable  Remedies,  §§  529-532, 
published  as  Vol.  5,  Pomeroy's  Equitv  Jurisprudence  (Ed.  of  1905);  3 
Lindley,  Mines  (3rd  ed.)  §  842,  pp.  2075-2082.  2087;  1  Wiel.  Water  Rights 
in  the  Western  States   (3rd  ed.)   §§  648-653. 

"Bigelow,  Torts  (8th  ed.)  466. 

"See  Nortoni,  /.,  Blackford  v.  Heman  Construction  Co.  (1908)  132  Mo. 
App.  157,  at  p.  162,  112  S.  W.  287. 

e2Thus,  Williams,  /.,  in  Gulf  etc.  R.  R.  v.  Oakes.  94  Tex.  at  p.  160,  says 
that  the  owner  "may  be  required  to  forego  a  particular  use  when  it  is  not 
essential  to  the  substantial  enjoyment  of  his  property." 
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It  is  also  said  that,  while  the  courts  require  each  of  the  holders 
of  conflicting  rights  "to  lay  aside  something  of  what  pertains  to 
mere  convenience  and  comfort,  yet  they  permit  each  to  stand  so 
far  on  its  own  rights  as  not  to  be  destroyed."63  And  it  is  fre- 
quently assumed  that  a  mode  of  user  by  A  cannot  be  deemed  rea- 
sonable if  it  prevents  any  beneficial  user  whatever  by  B. 

But  the  latter  statements  are  correct  only  when  the  con- 
flicting rights  are  regarded  by  the  law  as  equal  in  grade  or  impor- 
tance. Not  all  rights,  or  modes  of  user,  are  equal  to  each  other. 
One  may  be  superior  and  the  other  inferior ;  one  may  be  paramount 
and  the  other  subordinate.  "Sometimes,  *  *  *  the  law  sub- 
ordinates the  one  right  to  the  other."  "*  *  *  the  latter"  being 
"the  better  right  of  the  two."64  If  one  right  is  thus  regarded  as 
superior  or  paramount  to  the  other,  the  law  may,  in  some  cases, 
permit  it  to  be  exercised  or  enforced  to  such  an  extent  as  to  prac- 
tically destroy  the  inferior  or  subordinate  right.65 

It  will  be  asked,  what  are  the  tests  or  modes  of  distinguishing 
superior  rights.  As  in  regard  to  some  other  topics,  specific  in- 
stances can  be  given,66  but  it  is  not  easy  to  generalize.  It  is,  how- 
ever, possible  to  assert  (negatively)  that  certain  circumstances  do 
not  furnish  a  legal  test  of  superiority  or  inferiority.  Thus,  the 
fact  that  A's  tract  of  land  is  of  larger  size,  or  of  greater  absolute 
value,  or  produces  a  larger  rental,  than  B's  adjoining  tract,  does 
not  per  se  confer  upon  A  a  right  of  user  superior  to  B's  right.67 
Still  less  does  it  confer  on  A  a  right  to  make  such  use  of  his  land 
as  will  practically  prevent  any  beneficial  user  whatever  on  the  part 
of  B. 


'  i  •: 


Bishop,  Non-Contracl  Law,  §  41X. 

"Clerk  &  Lindsell,  Torts  (6th  ed.)  7-8;  cf.  Bishop,  Non-Contract  Law, 
§§  105-107. 

"The  subordinate  right  of  H  may  be  rendered  worthless;  either  (1)  by 
prohibiting  its  exercise  lest  it  should  interfere  with  the  paramount  right 
of  A;  or  (2)  by  allowing  the  superior  right  of  A  to  be  exercised  in  a 
manner  which,  by  affirmative  aggression,  destroys  the  land  of  B,  so  far  as 
its  capacity  for  beneficial  use  is  concerned. 

"""Thus,  a  landowner  has  a  right  to  dig  and  tarry  away  his  own  soil) 
but  if  in  so  doing  he  lets  down  the  soil  of  his  neighbor  he  is  answerable; 

for  the   right   of   the   latter  to   have   his   soil    supported   is   the   better   right   of 
the  two."     Clerk  &  Lindsell,  Torts    (6th   ed.)    7-8. 

"In  Weaver  v.  Eureka  Lake  Co.  (1860)  15  Cal.  271  at  p.  275,  Cope.  /.. 
said:  "a  comparison  of  the  value  of  conflicting  rights  would  be  a  novel 
mode  of  determining  their  legal  superiority." 
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The  above  question  as  to  the  test  of  a  superior  right  is,  in 
reality,  a  part  or  branch  of  the  larger  question  as  to  the  general 
tests  of  reasonable  or  unreasonable  user.  And,  as  has  been  said 
on  an  earlier  page,  it  does  not  seem  possible  to  formulate  a  definite 
rule  or  test  of  universal  application,  a  rule  that  will  automatically 
solve  all  cases.  Moreover  the  answer  to  the  larger  question  is 
complicated  (made  specially  difficult)  by  the  fact  that  the  same 
special  considerations  do  not  carry  the  same  weight  in  all  states 
alike.  In  some  states,  a  particular  mode  of  user  will  be  pre- 
ferred to  other  modes ;  while,  in  some  other  states,  the  latter  modes 
would  be  deemed  paramount  to  the  former.68  Some  tests  have  been 
suggested  which  are  claimed  to  be  applicable  in  all  states  alike. 
Other  tests  or  preferences  are  suggested,  which  it  is  admitted 
prevail  in  only  a  part  of  the  states. 

Two  tests  have  been  prominently  suggested,  as  applicable  in 
all  states  alike,  vis. :  ordinary  or  common  user ;  natural  user. 

As  to  the  test  of  "natural"  user.  The  prominence  of  this  term 
in  the  present  connection  is  largely  due  to  its  use  by  Lord  Cairns, 
in  Rylands  v.  Fletcher.69  The  precise  question  decided  in  that  case 
was  whether  the  defendant,  in  building  a  reservoir  and  allowing 
water  to  accumulate  therein,  was  acting  at  his  own  peril  and  hence 
was  absolutely  liable,  irrespective  of  negligence,  for  damage  caused 
by  the  escape  of  the  water.  In  the  first  paragraph  where  Lord 
Cairns  employs  the  term  "natural  user",  it  might  be  possible  to 
argue  that  it  should  be  interpreted  as  synonymous  with  ordinary 
user.  But  in  a  later  paragraph  the  term  is  obviously  employed  in 
a  sense  different  from  "ordinary".  Lord  Cairns  there  says :  "On 
the  other  hand  if  the  Defendants,  not  stopping  at  the  natural  use 
of  their  close,  had  desired  to  use  it  for  any  purpose  which  I  may 
term  a  non-natural  use,  for  the  purpose  of  introducing  into  the 
close  that  which  in  its  natural  condition  was  not  in  or  upon  it, 
for  the  purpose  of  introducing  water  either  above  or  below  ground 
in  quantities  and  in  a  manner  not  the  result  of  any  work  or  oper- 
ation on  or  under  the  land, — "  then  the  defendants  were  acting  at 
their  own  peril  and  would  be  liable  for  damaging  results. 

The  employment  of  the  term  "natural"  in  this  connection,  with 

""See  post,  as  to  conflicting  claims  of  mining  and  agriculture. 
"(1868)  L.  R.  3  H.  L.  330,  at  pp.  338,  339. 
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the  interpretation  thus  given  it  by  Lord  Cairns,  has  not  met  with 
universal  approval.70 

In  Brown  v.  Collins,"1  Doe.  /.,  states  specific  objections  to  it 
(as  well  as  to  the  so-called  Blackburn  rule,  which  is  endorsed  by 
Lord  Cairns).72 

Under  the  "natural"  test,  as  interpreted  by  Lord  Cairns,  the 
erection  of  a  wooden  building  on  land  where  there  were  no  trees, 
would  be  a  non-natural  use,  undertaken  at  the  peril  of  the  owner. 

We  think  that  the  term  "natural"  as  defined  by  Lord  Cairns 
is  not  a  satisfactory  test  of  the  reasonableness  of  the  use  of  land. 
And,  if  the  term  "natural"  is  not  employed  in  Lord  Cairns'  mean- 
ing, it  would  often,  if  not  generally,  be  regarded  as  synonymous 
with  "ordinary".73 

As  to  the  suggested  test  of  "ordinary"  user.  This  is  better 
than  "natural"  ;  but  it  is  not  infallible.  A  mode  of  user  which,  if 
viewed  as  a  single  isolated  fact,  might  generally  be  spoken  of  as 
"ordinary",  would  frequently  be  deemed  "reasonable".  But  a 
particular  mode  of  user  (e.  g.  a  man  digging  in  his  own  land)  is 
not  to  be  looked  at  as  a  single  isolated  fact.  No  fact  is  ever  "pre- 
sented in  z'acuo."7i    The  environment  is  to  be  regarded.70 

"Ordinarily,  *  *  *  the  owner  of  land  has  a  perfect  right 
to  use  and  remove  the  earth,  gravel  and  clay  of  which  the  soil 
is  composed,  as  his  own  interest  or  convenience  may  require.  But 
can  he  do  this  when  the  same  materials  form  the  natural  embank- 
ment of  a  watercourse?    He  may  say,  perhaps,  that  he  merely  in- 

7"It  is  said  to  have  been  "unfortunately"  used.  See  Pitney,  V.  C,  in 
Beach  v.  Sterling  etc.  Co.  (1895)  54  X.  I.  En.  65,  at  p.  75,  33  Atl.  286. 
And  it  has  been  called  "an  attractive  but  ambiguous  form  of  words".  Mr. 
Gest,  33  Am.  Law  Reg.  [n.  s.]  103. 

u(\873)  53  X.  H.  442,  at  p.  448. 

"Two  points  made  by  Judge  Doe  are:  (1)  If  the  Cairns  principle  is 
correct,  its  application  cannot  be  limited  to  tilings  which  a  man  "brings 
en  bis  land";  "it  must  be  applied  to  all  his  arts  that  disturb  the  original 
order  of  creation."  (2)  "Even  if  the  arbitrary  test  were  applied  only  to 
things  which  a  man  brings  on  bis  land;  *  *  *  *  it  would  impo 
penalty  upon  efforts,  made  in  a  reasonable,  skilful,  and  careful  manm 
rise  above  a  condition  of  barbarism." 

It  is  impossible,  however,  for  any  abbreviation  to  do  justice  to  Judge 
Doe's  criticisms,  which  have  never  been  satisfactorily  answi 

71If  it  lie  conceded  thai  a  use  eann.it  be  deemed  reasonable  unless  it  be 
natural  in  the  ('aims  sense,  vet,  even  if  it  is  natural  in  that  sense,  it  does 
not  necessarily  follow  that  it  must  be  always  deemed  reasonable. 
i   an  able  note  by  Prof.  Pepper,  31  Am.  Law  Reg.  ]\.  s  |  38-44, 

"Prof.  K.  K.  Thayer,  29  Harvard  Law  Rev.  807. 

"For  good   illustration.  I  ./ .  Webb  v    Rome   etc    R.    R. 

(1872)  49  N.  Y.  420,  at  p.  429;  Salmond,  Jurisprudent    (Ed.  of  1902)  402. 
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tends  to  make  use  of  materials  which  are  his  own,  and  to  which 
he  has  a  right,  and  for  which  he  has  other  uses.  But  we  think 
the  law  will  admit  of  no  such  excuse ;  he  knows  that,  when  these 
materials  are  removed,  the  water,  by  the  law  of  gravitation,  will 
rush  out,  and  all  the  mischievous  consequences  of  diverting  the 
watercourse  will  follow."76 

"A  person  who  excavates  on  his  land  in  such  a  manner  as  to 
let  in  the  sea,  which  undermines  and  injures  adjoining  land  of 
another,  is  liable  to  an  action  by  the  latter  for  the  injuries  so 
caused,  including  injury  done  to  a  well  by  the  percolation  of  salt 
water."77 

In  Eaton  v.  B.  C.  &  M.  R.  R.,7S  Eaton  owned  a  meadow  in  the 
neighborhood  of  an  inland  stream  called  Baker's  river.  A  ridge  of 
land,  on  the  intervening  premises  of  a  riparian  proprietor  whom 
we  will  call  R,  completely  protected  the  meadow  from  the  effects  of 
floods  and  freshets  in  the  river.  Through  this  ridge  the  defendant 
railroad  company,  in  constructing  their  road,  made  a  deep  cut, 
through  which  the  waters  of  the  river  in  floods  and  freshets  some- 
times flowed.  Suit  was  brought  for  damages  done  to  Eaton's 
meadow  by  water  flowing  through  the  cut  and  carrying  sand  and 
gravel  upon  the  meadow,  during  a  freshet  such  as  might  reason- 
ably be  expected  occasionally  to  occur.  The  railroad  company 
"virtually  conceded  that,  if  the  cut  through  the  ridge  had  been 
made  by  a  private  land-owner,  who  had  acquired  no  rights  from 
the  plaintiff  or  from  the  legislature,  he  would  be  liable  for  the 
damages."79  They  attempted  to  justify  under  the  authority  of 
their  charter  granted  by  the  legislature.  The  court  held  this  justi- 
fication insufficient,  and  did  not  go  into  the  reasons  why  a  private 
owner,  without  legislative  authority,  would  have  been  liable,  such 
liability  on  his  part  having  been  "virtually  conceded".  But  in  the 
subsequent  case  of  Thompson  v.  Androscoggin  R.  I.  Co.,80  Doe,  J., 

7eShaw,  C.  /.,  Com.  v.  Alger  (1851)  61  Mass.  53,  at  p.  87.  The  learned 
Judge  had  previously  said,  at  p.  87,  "that  when  land  is  so  situated,  or  such 
is  its  conformation  that  it  forms  a  natural  barrier  to  rivers  or  tidal  water- 
courses, the  owner  cannot  justifiably  remove  it,  to  such  an  extent  as  to 
permit  the  waters  to  desert  their  natural  channels,  and  overflow,  and  per- 
haps inundate  fields  and  villages." 

"Headnote  to  Mears  v.  Dole  (1883)  135  Mass.  508.  Defendant  exca- 
vated and  carried  away  for  sale  the  soil  and  gravel  from  his  land  on  the 
seashore.  He  contended  that  to  deprive  him  of  this  use  of  his  land  would 
render  his  land  comparatively  worthless.  Mears  v.  Dole  is  sustained  by 
Murray  v.  Pannaci   (1902)  64  N.  J.  Eq.  147,  53  Atl.  595. 

™Supra,  note  25. 

"See  at  pp.  506,  520. 

8"54  N.  H.  at  545  et  scq. 
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discussed  elaborately  the  reasons  why  R,  the  owner  of  the  inter- 
vening ridge,  would  have  been  liable  if  he  had  himself  made  the 
cut.  The  opinion  shows  very  clearly  that  R,  in  removing  the 
natural  barrier,  would  have  been  making  an  unreasonable  use  of 
his  own  land.81 

In  effect,  the  right  of  the  owner  of  the  meadow  to  have  his 
land  protected  (from  the  overflow  of  the  river)  by  means  of  the 
natural  barrier  on  his  neighbor's  land  was  deemed  paramount  to 
the  subordinate  right  of  the  neighbor  to  dig  in  his  own  soil.82 

How  reconcile  the  imposition  of  liability  in  Hcndcrshott  v.  City 
of  Ottumwa,**  with  the  denial  of  liability  in  Middlesex  Company 
v.  McCuef** 

In  the  Iowa  case,  the  city  raised  to  the  height  of  about  twelve 
feet,  the  natural  grade  of  the  street  in  front  of  plaintiff's  lots.  The 
top  or  crown  of  the  embankment  was  made  the  full  width  of  the 
street.  "This  could  not  be  done  without  so  depositing  the  earth 
that  it  rolled  over  upon  plaintiff's  lots,  while  the  work  of  filling  up 
the  street  was  in  progress.  The  effect  of  thus  filling  the  street 
was,  that  a  large  quantity  of  earth  was  deposited  upon  the  front 
of  plaintiff's  lots,  and  part  of  his  hedge  was  destroyed."  Held; 
that  defendant  was  liable.85 

In  the  Massachusetts  case,  the  defendant  owned  a  side  hill, 
sloping  down  to  plaintiff's  mill  pond.  Defendant,  for  the  purpose 
of  raising  garden  vegetables,  annually  cultivated  his  land  in  the 
ordinary  way,  and  brought  thereon  manure  and  ashes,  which  he 

"See  pp.  549-558.     Mr.  Lewis,  in  his  very  able  work  on  Eminent  Domain 
(3rd   ed.)    vol.    1.   §   68,   says   that    "tin-   true   principles"   of  the   decision    in 
Eaton  v.  B.  C.  &  M.  R.  R.,  supra,  note  25,  are  "set  forth  with  great  clear- 
ami   ability"   in    Judge    Doe's    opinion    in    Thompson    V.    Androscoggin 
R.  I.  Co.,  and  he  quotes  from  the  latter  opinion  at  great  length. 

"In  support  of  Judge  Doe's  opinion  in  the  Thompson  case  see:  Brown 
v.  Cayuga  etc.  R.  R.  (1855)  1-'  X  Y.  486,  at  pp.  490-491  ;  Graham  v.  Keene 
(1892)  143  111.  42\  at  pp.  431-2,  32  X  K.  180;  Craft  v.  R.  R.  (1904)  136  N. 
C.  49.  48  S.  E  519;  Wendel  7-.  Spokane  County  (1902)  27  Wash.  121,  f>7 
Pac.  576;  Robinson  v.  X.  V.  &  Eri<  k  R  (N.  Y..  1858)  27  Barb.  512,  E. 
Darwin  Smith,  /.,  at  pp.  522-523. 
77)  46  Iowa  658. 
"Supra,  note  8. 

•.lure  defendants,  who  were  private  landowners,  were  held 
liable  for  substantially  the  same  act--  as  those  of  tin-  city  in  the  Iowa  case: 
ee  Barnes  v.  Masterson  (1899)  38  App.  Div.  612;  56  X.  Y.  Supp.  939; 
Berry  v.  Fleming  (1903)  87  App.  Div.  53.  83  X.  Y.  Supp.  1<k-<>.  where  the 
court  Baid  tli.it  were  was  an  "attempted  perpetual  occupation"  of  a  portion 
of  plaintiff's  property  "to  subserve  tl  I  the  defendant." 
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dug  and  spaded  into  the  soil.  The  result  was  that  particles  of 
solid  matter  rolled  down  the  hill  or  were  washed  down  by  surface 
drainage,  and  were  ultimately  deposited  in  the  mill  pond  with  the 
effect  of  gradually  filling  up  the  part  of  the  pond  next  the  hill. 
The  court  held,  that  defendant  was  not  liable ;  and  dismissed  plain- 
tiff's bill  brought  to  restrain  defendant  from  filling  the  mill  pond. 

In  each  of  the  above  cases,  the  plaintiff's  land  or  pond  was  in- 
vaded by  solid  matter  brought  there  by  defendant's  operations.  In 
the  Massachusetts  case,  the  invasion  was  held  within  the  defend- 
ant's right;  in  the  Iowa  case,  not  so.  Why  this  difference? 
Mainly,  as  we  think,  because  of  the  purpose  of  defendant's  opera- 
tions. In  one  case,  he  was  attempting  to  permanently  improve  his 
land.  In  the  other  case,  he  was  attempting  to  raise  an  annual  crop 
by  ordinary  methods  of  husbandry.86 

The  law  regards  the  defendant's  right  permanently  to  improve 
his  land  as  subordinate  to  plaintiff's  right  to  have  his  land  free 
from  invasion  by  particles  of  solid  matter.  On  the  other  hand,  the 
law  regards  the  defendant's  right  to  raise  an  annual  crop  on  his 
side  hill  by  ordinary  methods  of  husbandry  as  paramount  to  plain- 
tiff's right  to  have  his  land  free  from  invasion  which  is  an  inci- 
dental result  of  the  exercise  of  defendant's  right.  (Of  course,  an 
"invasion"  may  be  so  extensive  and  so  damaging  that  it  cannot  be 
justified  as  a  reasonable  exercise  of  defendant's  right.)87 

As  to  some  modes  of  user,  the  question  of  their  reasonableness, 
when  exercised  under  ordinary  circumstances,  would  probably  be 

86Spading  the  land  cannot  be  less  justifiable  than  ploughing;  and  plough- 
ing is  generally  assumed  to  be  a  reasonable  use.  See  Brett,  M.  R.,  in 
Whalley  v.  Lancashire  etc.  Ry.  (1884)   13  Q.  B.  D.  131,  at  p.  141. 

Cf.  Livingston  v.  McDonald  (1866)  21  Iowa  160,  at  p.  171;  Knoll  v. 
Mayer  (111.  App.,  1883)  13  Brad.  203;  editorial  note  in  32  Am.  Dec.  at  pp. 
124.  125. 

"In  Livingston  v.  McDonald,  21  Iowa  at  p.  171,  Dillon,  /.,  refers  to  the 
laws  of  Justinian  as  to  "the  distinction  *  *  *  between  injuries  occa- 
sioned by  strictly  agricultural  operations,  and  those  occasioned  by  work 
designed  to  reclaim  or  improve  the  land."  See  also  note  to  Martin  v.  Jett, 
32  Am.  Dec.  pp.  124,  125. 

As  to  cases  where  the  annoyance  or  inconvenience  occasioned  by  de- 
fendant's conduct  is  merely  temporary:  e.  g.,  discomfort  occasioned  by  the 
demolition  of  an  old  building  or  by  the  erection  of  a  new  one :  see  Will- 
liams,  /.,  in  Harrison  v.  Southwark  etc.  Co.  (1891)  64  L.  T.  R.  [n.  s.]  864 
at  pp.  865-6,  [1891]  2  Ch.  409;  Swisher  v.  Sipps  (1902)  19  Pa.  Super.  Ct. 
43,  at  pp.  47^18;  Herrlich  v.  N.  Y.  Central  etc.  R.  R.  (1910)  70  Misc.  115, 
126  N.  Y.  Supp.  311;  Salmond,  Torts  (4th  ed.)  216;  Pollock,  Torts  (10th 
ed.)  426-7;  Burdick,  Torts  (2nd  ed.)  404;  Bramwell,  B.,  Bamford  v.  Turn- 
ley,  3  Best  &  Sm.  at  p.  *84;  Glegg,  Reparation  (2nd  ed.)  365,  366. 
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decided  the  same  way  in  all  states  alike.  But  as  to  other  modes  of 
user,  there  might  sometimes  be  a  tendency  to  hold  them  reasonable 
in  some  states  but  not  in  others.  Differences  in  local  surroundings 
might  influence  the  decision.  In  some  states,  a  particular  mode  of 
user  would  be  regarded  as  paramount  to  other  modes,  while  in 
other  states  the  latter  modes  would  be  deemed  at  least  equal,  if  not 
superior,  to  the  former.88 

Two  points  should  be  especially  noted. 

First :  The  question  of  superiority  between  two  modes  of  user 
may  be,  and  has  been,  decided  differently  in  the  same  state  at 
different  dates.89 

Second :  A  mode  of  user  may  be  paramount  for  some  purposes 
and  in  regard  to  some  situations,  but  not  for  other  purposes  or  in 
all  situations.90 

Jeremiah  Smith. 

Cambridge,  Mass. 

"In  Clark  v.  Nash  (1905)  198  U.  S.  361.  25  Sup.  Ct.  676.  the  United 
States  Supreme  Court  held,  that  where  a  statute  of  Utah  permitted  con- 
demnation of  land  by  an  individual  to  obtain  water  for  irrigation  of  his 
own  land,  this  was  condemnation  "for  a  public  use."  and  hence  a  valid 
exercise  of  the  state's  power  of  eminent  domain.  But  the  court,  while  thus 
deciding,  admitted  that,  "in  some  States,  probably  in  most  of  them,"  a 
contrary  result  would  be  reached.  They  did  not  regard  the  inquiry — what 
is  a  public  use — as  an  abstract  question  to  be  decided  alike  in  all  states. 
They  said:  that  the  court  should  recognize  differences  in  the  situation,  soil, 
climate,  etc.,  between  states ;  that  the  question  what  is  a  public  use  must 
depend  on  the  surrounding  facts ;  and  that  weight  should  be  attached  to 
the  views  of  the  state  legislature  and  the  state  court,  the  members  of  these 
bodies  being  more  familiar  with  the  surrounding  than  a  stranger. 

We  think  that  similar  views  must  apply  upon  the  question  whether  a 
certain  mode  of  user  is  to  be  deemed  reasonable  in  a  particular  locality. 

""In  the  early  day-  of  placer  mining  in  California,  that  industry  was 
ill.-  paramount  one."  3  I.indlcy,  Mines  (3rd  ed.)  §  848,  p.  2^*A.  At  the 
presenl  time,  "mining  is  no  longer  the  paramount  industrv  in  California." 
1    Wiel.   Water   Rights   in   the   Western    States    (3rd   ed)    651. 

'"Compare  the  Pennsylvania  decisions:  (1)  as  to  the  immunity  of 
miners  in  regard  to  the  pollution  of  streams:  and  (2)  as  to  the  liability 
of  miners  for,  directly  or  indirectly,  dumping  mining  debris  into  a  stream 
so  as   to  can  e   an   overflow   ami   the   deposit    of    the   debris    upon   the   land 

As  to  (1  )  :  In  Pennsylvania  Coal  Co.  v.  Sanderson  (1886)  113  Pa.  126, 
6  Atl  453.  the  miner  pumped  up  water  from  the  mine  to  the  surface, 
whence  it  11. .wed  into  an  adjacent  stream,  thereby  polluting  tin-  quality  of 
the  stream  water  s,,  as  to  impair  its  use  for  drinking  purposes  by  the  lower 
proprietor.  //<•/</.  that  the  miner  was  not  liable.  We  understand  the 
court  t<.  have  indorsed  the  view  that  mining  is  "the  leading  industrial 
interest  of  the  state,  *  *  *  the  prosperity  of  which  affects  every  house- 
hold in  the  Commonwealth."    See  p.  16Z. 

The  miner  was  h/lrf  liable   f"r  the  deposit  of  the  debris  in 
Elder  v.   1  157   Pa.  49Q  27   Atl.  545.  and  in 

Hindson  v.  Markli  171   Pa.  138,  ^  Atl.  74. 
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So  in  Hill  v.  Standard  Mining  Co.  (1906)  12  Idaho  223,  85  Pac.  907,  the 
court,  to  use  Mr.  Wiel's  language,  distinguished  "'between  the  pollution  of 
the  quality  of  the  water  as  a  fluid,  and  filling  up  the  bed  of  the  stream  by 
dumping  material  in  it  and  making  it  overflow"  (thus  depositing  debris 
upon  the  land  of  a  lower  proprietor).  See  Ailshie,  /.,  at  p.  243,  and 
Stockslager,  C.  /..  at  pp.  234,  235;  1  Wiel,  Water  Rights  in  the  Western 
States  (3rd  ed.),  564,  n.  5.  In  this  case,  the  court  said  that  the  provision 
in  the  constitution  of  Idaho,  giving  a  preferential  right  to  use  the  water  of 
a  stream  "for  mining  purposes,"  does  not  give  a  right  to  use  the  stream  for 
dumping  purposes. 

In  some  early  decisions  in  California  it  was  held  that  there  was  no 
liability  for  dumping  debris.  See  citations  in  1  Wiel,  op.  cit.,  §  527,  n.  22. 
But  these  early  decisions  were  subsequently  reversed  by  the  state  court, 
thereby  agreeing  with  the  decision  of  the  federal  court  in  the  leading  case 
of  Woodruff  v.  North  Bloomfield  etc.  Co.  (C.  C.  1884)  9  Saw.  441,  some- 
times called  "The  Mining  Debris  Case."  See  especially  at  pp.  473-6,  486-7. 
For  California  cases,  see  People  v.  Gold  Run  etc.  Co.  (1884)  66  Cal.  138, 
4  Pac.  1152,  and  Hobbs  v.  Amador  etc.  Co.  (1884)  66  Cal.  161,  4  Pac.  1147. 

To-day,  in  jurisdictions  where  mining  is  not  regarded  as  a  paramount 
user,  the  miner  would,  by  the  great  weight  of  authority,  be  held  liable  in 
the  above  case  of  pollution  of  water,  as  well  as  in  the  case  of  depositing 
debris.  See  many  decisions  collected  in  a  series  of  notes  in  Lawyers  Re- 
ports Annotated:  24  L.  R.  A.  64;  22  L.  R.  A.  [n.  s.]  276;  38  L.  R.  A. 
[n.  s.]  272. 


THE  LEGALITY  OF  COMBINATIONS  IN 
FOREIGN  TRADE. 

The  Webb  bill1  which  proposes  to  authorize  combinations  in 
furtherance  of  foreign  trade  and  which  passed  the  House  at  the 
last  session  may  be  regarded  as  a  concrete  expression  of  the  com- 
mon law  sanction  of  limited  monopolies  in  foreign  trade  in  the 
same  manner  that  the  Sherman  law2  may  be  regarded  as  a  concrete 
expression  of  the  common  law  prohibition  of  substantial  monop- 
olies in  domestic  trade.  Frequent  interpretation  of  the  latter  statute 
by  the  Supreme  Court  has  removed  all  doubt  that  it  established  no 
new  economic  doctrine  and  marked  no  new  limits  within  which 
trade  must  travel.  That  Court  has  definitely  approved  the  un- 
written law  which  had  been  recognized  in  England  for  centuries 
and  which  had  not  been  successfully  challenged  here  in  any  authori- 
tative case.  Since  the  Standard  Oil3  and  Tobacco4  cases  were 
decided,  business  men  have  been  able  to  conduct  their  affairs  with 
a  reasonable  assurance  that  isolated  phases  of  their  business 
which  may  offend  the  rule  will  not  subject  the  entire  business  to 
destruction.  They  know  that  their  entire  business  conduct  will 
be  considered  if  it  comes  under  scrutiny  of  the  Law  and  that  the 
application  of  the  Law  to  that  conduct  will  be  essentially  a  ques- 
tion of  economic  fact. 

'H.  R.  17350,  64th  Congress,  1st  Session.  Passed  the  House  September 
2,  1916.  The  Bill  provides  in  substance  that  the  Sherman  law  shall  not  be 
so  construct  as  to  declare  illegal  a  combination  engaged  solely  in  export 
trade  or  an  agreement  made  or  act  done  in  the  course  of  export  trade 
by  such  combination  so  long  as  domestic  or  export  trade  is  not  restrained ; 
that  the  Clayton  law  shall  not  be  so  construed  as  to  forbid  the  acquisition 
or  ownership  by  any  corporation  of  the  whole  or  any  part  of  the  stock 
or  other  capital  of  any  corporation  organized  solely  for  the  purpose  of 
engaging  in  export  trade,  and  actually  so  engaged,  so  long  as  trade  is  not 
r<  trained  <>r  competition  substantially  lessened  within  the  United  States; 
that  the  Federal  Trade  Commission  law  shall  be  construed  as  extending 
the  prohibition  against  "unfair  methods  "t'  competition"  to  competitors 
engaged  in  export  trade  even  though  tin  a.  t  in  question  be  done  without 
the  territorial  jurisdiction  of  the  United  Stat.-;  and  that  combinations 
engaged  solely  in  export  tradr  shall  file  with  the  Federal  Trade  Commis- 
sion annual  statements  a  to  their  places  of  business,  officers,  stockholders 
or  member  .  certificates  of  incorporation  or  articles  of  association,  and  all 
contracts  in  relation  to  foreign  trade;  and  providing  forfeitures  for  viola- 
tion   of   the    law. 

'26  Stat.  209,  July  2,  1890. 

Standard  f)d  Co.  v.  United  States  (1911)  221   U.  S    1,  .^1  Sup.  Ct.  502. 
•United   States  V.  American  Tobacco  Co.   (1911)   221   U.  S.   106,  31   Sup. 
Ct.  632. 
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In  the  prosecutions  under  the  Sherman  law  the  combinations 
assailed  have  been  principally  those  in  restraint  of  interstate  trade, 
although  the  statute  in  terms  denounces  also  such  combinations  in 
restraint  of  trade  with  foreign  nations.  Possibly  the  dispropor- 
tionate ratio  which  the  great  volume  of  domestic  commerce  carried 
en  by  those  combinations  bears  to  their  foreign  commerce  has 
almost  entirely  diverted  attention  from  the  latter.  The  foreign 
trade  has  not  been  wholly  without  notice,  however.  Both  the 
Standard  Oil  and  Tobacco  cases  involved  ramifications  of  foreign 
trade  which  were  not  inconsiderable,  while  in  the  Steel5  case,  which 
is  now  pending  before  the  Supreme  Court  after  a  decision  in  the 
trial  court  in  the  District  of  New  Jersey  favorable  to  the  combi- 
nation, the  foreign  trade  was  shown  to  be  considerable.  Indeed 
in  the  Steel  case  there  was  much  testimony  to  the  effect  that  one 
of  the  most  important  advantages  flowing  to  the  various  units 
comprising  the  combination  and  to  the  domestic  market  generally 
was  the  great  increase  in  foreign  trade  which  the  combination  made 
possible.  In  the  Harvester6  case,  which  is  also  before  the  Supreme 
Court  on  appeal  after  a  decision  in  the  trial  court  in  the  District 
of  Minnesota  unfavorable  to  the  combination,  a  most  important 
part  of  the  defense  rested  upon  the  great  foreign  trade  of  the  com- 
bination. It  was  urged  that  the  combination  had  developed  a  great 
volume  of  foreign  trade  without  injuring  either  the  interstate  or 
foreign  trade  of  its  competitors.7 

Section  73  of  the  Wilson  Tariff  law  of  18948  declared  void  any 
combination  between  importers  when  such  combination  was  in- 
tended to  restrain  domestic  trade  or  increase  the  market  price  in 
the  United  States  of  any  imported  article.  The  provisions  of  that 
section  have  been  retained  in  the  Federal  statutes,  with  an  amend- 
ment9 to  include  agents  as  well  as  principals  engaged  in  the  combi- 
nation denounced.  This  statute,  like  the  Sherman  law,  also  reduces 
to  concrete  form  the  common  law  doctrine  in  relation  to  substantial 
monopolies  in  the  import  trade.     It  merely  affirms  the  principle 

'United  States  v.  U.  S.  Steel  Corp.  (D.  C.  1915)  223  Fed.  55. 

8U.  S.  v.  International  Harvester  Co.  (D.  C.  1914)  214  Fed.  987. 

"The  Steel  and  Harvester  cases  were  argued  before  the  Supreme  Court 
early  in  March,  1917,  and  are  now  under  consideration.  The  Harvester 
case  was  originally  argued  before  the  Supreme  Court  in  April,  1915,  but 
after  holding  it  under  consideration  the  Court  ordered  a  reargument.  It  is 
after  that  reargument  that  the  case  is  again  under  consideration  by  that 
Court. 

'28  Stat.  570,  August  27,   1894. 

"37  Stat.  667,  February  12,  1913. 
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that  any  combination  among  importers  which  is  intended  to  operate 
to  restrain  trade  within  the  borders  of  the  country  is  contrary  to 
the  public  policy  of  the  United  States,  illegal  and  void.  These 
two  statutes,  the  Sherman  law  and  that  portion  of  the  Wilson 
Tariff  law  in  relation  to  combinations  among  importers,  are  the 
national  antitrust  acts  as  defined  in  the  Federal  Trade  Commis- 
sion law10  and  also  in  the  Clayton  law.11 

No  law  similar  to  that  contained  in  Section  73  of  the  Wilson 
Tariff  law  has  been  passed  in  relation  to  combinations  between  ex- 
porters. The  fact  that  it  was  considered  advisable  to  supplement 
the  Sherman  law  with  a  definite  statutory  provision  against  combi- 
nations in  the  import  trade  without  a  similar  provision  against  com- 
binations in  the  export  trade  may  or  may  not  be  significant,  but  it 
indicates  that  Congress  thought  that  combinations  in  the  former 
were  dangerous  enough  to  warrant  such  supplementary  and  explan- 
atory legislation  while  it  did  not  so  consider  such  combinations  in 
the  latter.  It  follows  that  a  statute  such  as  the  Webb  bill  proposes 
may  not  after  all  be  necessary  to  acccomplish  the  purpose  of  that 
bill,  although  it  may  be  advisable  as  a  declaration  of  principle. 

The  purpose  of  the  Sherman  law  is  summed  up  in  its  title, 
"An  act  to  protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies."  It  was  framed  to  express  the  conviction  which 
had  become  common  in  the  latter  part  of  the  nineteenth  century 
in  the  United  States  that  there  was  a  menace,  actual  or  potential, 
in  the  rapidly  growing  business  organizations  engaged  in  inter- 
state  and  foreign  commerce  which  the  economic  policy  of  the 
country  since  the  close  of  the  Civil  War  had  fostered.  It  was  a 
measure  of  defense  against  monopolies  which  might  become  so 
powerful  as  to  hinder  the  free  pursuit  of  trade  upon  terms  of 
equality  by  all  our  traders.  It  vitalized  the  principle  that  competi- 
tion and  not  monopoly  is  the  rule  of  economic  policy  in  this  coun- 
try by  giving  thai  principle  statutory  sanction.  In  restraining 
monopolies  it  aimed  to  promote  competition,  to  foster  trade  at 
home  and  abroad. 

It  has  not  been  held  in  any  authoritative  case  thai  the  Law 
forbids  our  citizens  to  join  their  forces  to  proteel  themselves 
against  combinations  in  the  form  of  cartels  which  foreign  govern- 
ments authorize  to  further  their  own  trade  both  at  home  and 
abroad.     Nor  indeed  has  there  been  any  suggestion  thai  the  Law 

,038  Stat.  717,  September  26,  1914. 
n38  Stat.  730,  October   15,   1914. 
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forbids  our  own  citizens  to  join  with  foreigners  for  the  purpose 
of  furthering  either  our  foreign  or  domestic  trade,  so  long  as  by 
so  doing  they  do  not  unreasonably  restrain  either  branch  of  trade. 
It  is  said  that  the  foreign  cartels  are  able  to  sell  their  products  to 
consumers  in  their  own  countries  at  prices  which  our  individual 
exporters  cannot  meet.  If  by  combining  for  their  export  trade 
our  producers  can  compete  with  those  cartels  are  they  to  be  denied 
that  right  by  a  narrow  construction  of  the  Sherman  law  ?  So  long 
as  such  combinations  have  no  injurious  effect  upon  commerce  at 
home  they  seem  to  be  in  harmony  with  the  spirit  of  that  Law  rather 
than  opposed  to  it.  If  such  combinations  build  up  a  foreign  trade 
which  did  not  exist  before,  do  they  not  also  stimulate  domestic 
trade  and  increase  competition  here  in  the  production  of  merchan- 
dise which  can  be  most  advantageously  marketed  abroad  by  the 
combinations?  So  long  as  there  is  no  such  exclusiveness  in  any 
particular  combination  as  to  tend  to  monopolize  the  trade  in  the 
merchandise  of  that  combination  either  at  home  or  abroad  it  is 
clear  that  the  Sherman  law  does  not  apply.  The  decisions  of  the 
trial  court  in  the  Steel  and  Harvester  cases  indicate  as  much,  even 
though  on  the  facts  in  the  one  case  the  combination  was  held  lawful 
while  on  the  facts  in  the  other  it  was  held  unlawful.  The  tacts 
differed  but  the  law  remained  constant. 

As  the  District  Court  said  in  the  Steel  case,  referring  to  the 
Sherman  law  :12 

"Manifestly,  the  trade  which  it  seeks  to  protect  is  the  natural  and 
normal  buying  and  selling  of  property,  and  the  protection  it  gives 
is  by  preserving  to  all  engaged  in  such  trade,  this  trade  right  of 
natural  and  normal  buying  and  selling,  free  from  unlawful  re- 
straints and  monopolies." 

Judge  Buffington  went  on  to  point  out  that  the  Law  did  not  forbid 
all  restraints  and  monopolies  but  only  such  as  were  unlawful. 
Further  seeking  to  define  unlawful  restraints  and  monopolies,  he 
quoted  from  the  opinion  of  Mr.  Justice  Holmes  in  Nash  v.  United 
States13  an  epitome  of  the  decisions  of  the  Supreme  Court  in  the 
Standard  Oil  and  Tobacco  cases  in  the  words  :14 

"Those  cases  may  be  taken  to  have  established  that  only  such 
contracts  and  combinations  are  within  the  act  as,  by  reason  of 
intent  or  the  inherent  nature  of  the  contemplated  acts,  prejudice 

12at  p.  61. 

13(1913)  229  U.  S.  373,  33  Sup.  Ct.  780. 

"at  p.  376. 
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the  public  interests  by  unduly  restricting  competition  or  unduly 
obstructing  the  course  of  trade.'* 

The  result  of  the  decisions  epitomized  in  Judge  Bufhngton's  quota- 
tion from  the  Nash  case  is  that  notwithstanding  the  rigidity  of  the 
rule  as  it  was  announced  in  the  early  decisions  under  the  Sherman 
law.  it  is  clear  now  that  it  denounces  only  such  contracts  and  combi- 
nations in  the  nature  of  restraints  and  monopolies  which  "prejudice 
the  public  interests  by  unduly  restricting  competition  or  unduly 
obstructing  the  course  of  trade."  The  court  is  thus  left  to  deter- 
mine the  legality  or  illegality  of  the  combination  by  its  inherent 
nature  and  its  policy  and  acts  in  expression  of  that  nature.  The 
Law  has  ceased  to  be  an  academic  abstraction  and  its  application 
has  become  an  exercise  in  practical  economics. 

Possibly  the  most  significant  combination  in  foreign  trade  which 
has  been  tested  by  the  Sherman  law  in  recent  years  is  the  United 
States  Steel  Products  Company,  which  came  to  the  attention  of  the 
court  in  the  Steel  case.15  The  Products  Company  was  formed  in 
1903  and  is  owned  by  the  Federal  Steel  Company  which  in  turn 
is  a  subsidiary  of  the  United  States  Steel  Corporation.  It  is  the 
entity  by  means  of  which  the  foreign  business  of  the  Steel  Cor- 
poration is  conducted,  and  it  was  formed  to  consolidate  the  foreign 
trade  departments  of  all  the  many  subsidiaries  which  went  to  f<  inn 
the  main  combination.  In  effect  it  is  the  foreign  department  of 
the  Steel  Corporation,  and  it  is  a  completely  organized  combina- 
tion in  foreign  commerce  in  iron  and  steel  such  as  a  statute  embody- 
ing the  essential  features  of  the  Webb  bill  would  definitely  mark 
as  legal.  It  is  of  interest,  therefore,  to  note  the  views  of  the  1  dis- 
trict Court  upon  that  combination  in  foreign  commerce  when  tested 
by  the  Sherman  law  and  before  the  enactment  of  any  legislation 
having  the  design  or  effect  of  rendering  it  immune  from  the  inhibi- 
tions of  that  Law. 

Judge  Bufhngton  observed18  thai  the  Products  Company  was 
not  joined  as  a  party  defendant  with  all  the  other  subsidiaries  of 
the  Steel  Corporation  and  considered  it  worthy  of  note  that  it  had 
not  been  so  joined,  whether  by  accident  or  design  "with  the  pur- 
pose of   conserving  its    foreign   trade".      There   was  an   intimation 

that  even  the  government  considered  that  it  was  proper  to  combine 
for  the  purpose  of  furthering  the  foreign  trade  of  the  various  sub- 
sidiaries of  the  Steel  Corporation  while  improper  for  them  to  com 

'";,(   i,  ''7 

•at  p.  '<7. 
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bine  for  the  purpose  of  furthering  their  domestic  trade.  The  Judge 
added,  however,  that  the  omission  of  the  Products  Company  from 
the  list  of  parties  defendant  would  not  result  in  immunity  from 
the  operation  of  the  Sherman  law  invoked  in  the  action  against 
the  Steel  Corporation  and  all  its  other  subsidiaries,  since  if  the 
court  found  against  them  and  decreed  their  dissolution  the  Products 
Company  would  be  deprived  of  its  source  of  supply  and  conse- 
quently of  its  ability  to  comply  with  the  demand  of  the  foreign 
trade.    He  then  observed  :17 

"It  is  apparent  that  the  monopolization  and  restraint  of  foreign 
trade  must  in  the  nature  of  things  consist  of  either  taking  away 
from  others  a  foreign  trade  which  already  existed,  or  if  such  for- 
eign trade  was  not  in  existence,  then  in  building  up  or  maintaining 
such  foreign  trade  by  preventing  or  restraining  others  from  enter- 
ing it." 

Upon  that  paragraph  of  the  opinion  may  be  said  to  turn  the  whole 
argument  of  the  case  as  far  as  the  Products  Company  was  con- 
cerned. If  the  combination  of  the  export  departments  of  all  the 
subsidiaries  of  the  Steel  Corporation  under  the  name  of  this 
Products  Company  had  the  purpose  or  the  result  of  taking  away 
from  other  traders  in  this  country  a  foreign  trade  which  already 
existed  or  of  building  up  or  maintaining  a  foreign  trade  by  pre- 
venting others  from  entering  it,  then  it  was  a  monopolization  and 
restraint  of  trade  with  foreign  nations  within  the  meaning  of  the 
Sherman  law.  There  was  no  suggestion  that  that  Law  was  not 
entirely  adequate  to  encompass  any  such  unlawful  combination. 

Although  in  the  Steel  case  there  was  drawn  no  deduction  that 
such  a  combination  would  not  be  unlawful  if  it  did  not  have  the 
purpose  or  result  of  either  taking  away  from  others  a  foreign 
trade  which  already  existed  or  of  building  up  or  maintaining  such 
foreign  trade  by  preventing  others  from  entering  it,  one  may 
nevertheless  with  confidence  draw  such  a  deduction  from  the  find- 
ings in  that  case.  Upon  the  facts  of  that  case  the  court  found  that 
no  such  purpose  or  result  was  shown  against  the  Steel  Corporation, 
its  subsidiaries  or  the  Products  Company.  Accordingly  the  court 
held  that  this  combination  in  export  trade  was  not  unlawful,  but 
it  did  hold  that  if  the  facts  had  so  warranted,  the  combination  might 
be  dissolved  under  the  Sherman  law.  There  was  no  intimation 
that  any  new  statute  was  needed  either  to  legalize  such  a  combi- 

"at  p.  98. 
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nation  so  long  as  it  kept  within  the  rule  of  reason  or  to  penalize 
or  destroy  it  if  it  transgressed  that  rule. 

In  testing  combinations  in  foreign  trade  by  the  Sherman  law, 
the  rule  of  reason  is  just  as  authoritative  and  effective  as  it  is  in 
testing  combinations  in  domestic  trade,  for  the  Law  applies  with 
equal  force  to  both  branches  of  trade.  The  manner  of  the  appli- 
cation of  the  rule  is  necessarily  different,  however,  for  it  is  obvious 
that  the  effect  upon  the  community  at  large  of  unduly  restricting 
foreign  trade  is  different  from  the  effect  of  unduly  restricting 
domestic  trade.  The  effect  of  the  former  is  indirect ;  of  the  latter, 
direct.  Both  at  the  common  law  and  under  the  Sherman  law 
monopolies  and  restraints  are  held  odious  out  of  considerations 
of  public  policy,  of  the  general  welfare  of  the  whole  body  of  the 
citizens  of  the  country  and  not  primarily  of  the  welfare  of  either 
domestic  or  foreign  traders.  They  are  condemned  because  they 
give  the  power  directly  and  injuriously  to  affect  the  consumers  by 
artificially  fixing  prices  or  lowering  the  quantity  or  quality  of 
commodities.18  Free  competition  among  traders  is  thought  to 
stimulate  endeavors  to  increase  trade  by  better  pleasing  the  con- 
sumers, by  selling  them  better  goods  at  lower  prices.  Therefore, 
combinations  among  traders  engaged  in  domestic  trade  might  very 
well  have  a  tendency  directly  and  injuriously  to  affect  domestic 
consumers.  So  also  might  combinations  among  traders  engaged  in 
the  import  trade.  On  the  other  hand,  combinations  among  ex- 
porters, from  their  very  nature,  could  not  be  said  to  have  an  in- 
jurious effect  directly  upon  domestic  consumers.  If  the  result  of 
the  combination  is  that  prices  in  foreign  trade  are  raised  it  is  for- 
eign consumers  who  bear  the  burden  of  the  increase.  The  Sher- 
man law  was  never  designed  to  protect  foreign  consumers.  It  is 
the  function  of  our  municipal  law  to  serve  the  interests  of  our  own 
people.  It  does  not  seek  to  bestow  an  extraterritorial  protection 
over  citizens  of  other  countries  not  residing  within  the  jurisdiction 
of  our  laws.  The  Sherman  law  does  not  attempt  to  trespass  upon 
the  domain  of  international  law,  even  though  it  does  affect  inter- 
national trade  when  participated  in  by  those  subject  to  our  munici- 
pal law. 

If  a  combination  in  furtherance  of  our  foreign  trade  has  an 
injurious  effect  upon  the  citizens  of  other  nations  that  is  not  our 
concern.     Such  is  the  inexorable  law  of  trade ;  altruism  does  not 

"Mitchell  v.  Reynolds  <  1711  )  1  P.  Wms.  181;  Horner  v.  Graves  (1831) 
7  F'.inp.  735;  Standard  Oil  case,  supra,  at  p.  52;  2  Wharton,  Criminal  Law 
Mlth  ed.)  §  1636;  7  Dane  Abr.  39. 
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as  yet  control  that  field  and  there  is  no  international  force  strong 
enough  to  make  it  a  universal  rule  of  trade.  As  was  said  by  Lord 
Coleridge  in  The  Mogul  Steamship  Company,  Limited  v.  Mc- 
Gregor, Gow  &  Co.,19 

"It  must  be  remembered  that  all  trade  is  and  must  be  in  a  sense 
selfish ;  trade  not  being  infinite,  nay,  the  trade  of  a  particular  place 
or  district  being  possibly  very  limited,  what  one  man  gains  another 
loses.  In  the  hand  to  hand  war  of  commerce,  as  in  the  conflicts 
of  public  life,  whether  at  the  bar,  in  Parliament,  in  medicine,  in 
engineering,  (I  give  examples  only,)  men  fight  on  without  much 
thought  of  others,  except  a  desire  to  excel  or  to  defeat  them. 
Very  lofty  minds,  like  Sir  Philip  Sidney  with  his  cup  of  water, 
will  not  stoop  to  take  an  advantage,  if  they  think  another  wants 
it  more.  Our  age,  in  spite  of  high  authority  to  the  contrary,  is 
not  without  its  Sir  Philip  Sidneys ;  but  these  are  counsels  of  per- 
fection which  it  would  be  silly  indeed  to  make  the  measure  of  the 
rough  business  of  the  world  as  pursued  by  ordinary  men  of 
business." 


That  case  involved  the  question  whether  it  was  lawful  for  a 
group  of  shipowners  trading  between  China  and  Europe  to  com- 
bine with  a  view  to  monopolizing  the  homeward  tea  trade  and 
in  furtherance  of  that  purpose  to  offer  a  rebate  to  merchants  who 
shipped  in  their  bottoms  exclusively.  The  combination  even 
excluded  a  rival  group  of  shipowners  from  the  benefits  of  the 
association.  The  court  held  that  the  combination  was  lawful. 
That    decision    was    affirmed    by    the    House    of    Lords.20      The 

"(1888)  21  Q.  B.  D.  544  at  p.  553;  affirmed   (1889)  23  Q.  B.  D.  598. 

J0[1892]  A.  C.  25. 

By  the  terms  of  the  Shipping  act  recently  passed  by  Congress  (Act  of 
September  7,  1916,  Chapter  451,  Section  15,  Pub.  Laws,  64th  Congress,  1st 
Sess.,  C.  451,  p.  728)  combinations  of  shipowners,  provided  they  are  ap- 
proved by  the  Shipping  Board  created  by  the  act,  are  exempt  from  the  oper- 
ation of  the  Sherman  law,  the  provision  of  the  Wilson  Tariff  law  against 
combinations  in  the  import  trade,  and  supplementary  statutes.  The  act  re- 
quires common  carriers  by  water,  or  other  persons  subject  to  the  act,  to 
file  with  the  Shipping  Board  a  copy,  or,  if  oral,  a  memorandum,  of  every 
agreement  with  other  such  carriers  or  other  persons  subject  to  the  act 

"fixing  or  regulating  transportation  rates  or  fares;  giving  or 
receiving  special  rates,  accommodations,  or  other  special  privi- 
lege or  advantages ;  controlling,  regulating,  preventing,  or  de- 
stroying competition ;  pooling  or  apportioning  earnings,  losses, 
or  traffic;  allotting  ports  or  restricting  or  otherwise  regulating 
the  number  and  character  of  sailings  between  ports ;  limiting 
or  regulating  in  any  way  the  volume  or  character  of  freight 
or  passenger  traffic  to  be  carried ;  or  in  any  manner  providing 
for  an  exclusive,  preferential  or  co-operative  working  arrange- 
ment. The  term  'agreement'  in  this  section  includes  under- 
standings,   conferences,    and    other    arrangements". 
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Supreme  Court  in  the  Standard  Oil  case  referred  with  approval 
to  the  opinion  delivered  upon  that  affirmance.  Chief  Justice 
White  remarked21  that  it  clearly  showed  the  scope  and  effect  of 
freedom  to  trade  and  to  exercise  every  reasonable  right  incident 
thereto  which  had  become  the  rule  in  the  English  law  even  before 
the  English  Anti-trust  Act,  which  was  passed  shortly  before  that 
decision  was  announced.  That  decision  proclaimed  the  rule  of 
reason  as  the  governing  principle  of  the  English  law  on  restraints 
and  monopolies  both  at  the  common  law  and  under  the  statute. 

The  Steel  case  is  not  the  only  important  application  of  the 
Sherman  law  to  combinations  in  foreign  trade  which  has  recently 
received  marked  attention.  Fully  as  significant  is  the  Harvester 
case.22  The  International  Harvester  Company  was  organized  in 
1902  as  a  combination  of  five  competing  companies  engaged  in  the 
manufacture  of  harvesting  machinery  and  similar  products. 
Other  companies  were  subsequently  added  to  the  combination. 
The  original  combining  companies  produced  over  85  per  cent,  of 
all  harvesting  machinery  sold  in  the  United  States,  and  accessions 
made  to  the  combination  a  few  months  after  its  organization  gave 
it  practically  all  the  export  trade  in  harvesting  machinery.  At 
the  time  of  the  organization  of  the  combination,  the  several  ele- 
ments composing  it  were  rapidly  increasing  their  foreign  trade. 

The  contentions  of  the  defense  in  the  District  Court  are  briefly 
stated  in  the  opinion  by  Judge  Smith  :23 

"The  defendants  claim  that  the  objects  of  the  organization 
were : 

First,  to  build  up  the  foreign  trade; 

The  Hoard  is  empowered  to  cancel  or  modify  any  such  agreement 
"that  it  finds  to  be  unjustly  discriminatory  or  unfair  as  be- 
tween carriers,  shippers,  exporters,  importers,  or  ports,  or 
between  exporters  from  the  United  States  and  their  for- 
eign competitors  or  to  operate  to  the  detriment  of  the  com- 
merce of  the  United  States,  or  to  be  in  violation  of  this  Act, 
and  shall  approve  all  other  agreements,  modifications,  or  can- 
cellations". 

This  statute  anticipated  by  a  few  months  the  recent  decision  of  the  Su- 
preme Court  in  Thomsen  v,  Cayser,  decided  March  6,  1917,  in  which  Mr. 
Justice  McKenna  held  that  the  Sherman  law  applies  to  a  combination  of 
shipowners  engaged  as  carriers  between  the  United  States  and  South 
Africa  when  the  purpose  is  to  monopolize  the  carrying  trade  between  the 
ports  of  the  United  States  and  South  Africa.  The  decision  follows  the 
rule  of  reason  laid  down  in  the  Standard  Oil,  Tobacco  and  Nash  cases, 
supra. 

"Supra,  at  p.  56. 

r- supra. 

^t  ; 
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Second,  by  the  combination  to  secure  more  capital  to  enable 
them  to  continue  the  battle  in  the  foreign  market ; 

Third,  by  enlarging  the  scope  of  the  business  so  as  to  include 
other  lines  of  agricultural  implements  to  make  an  all  the  year 
around  business ; 

— and  that    it    was    not    the    intention  to  oppress   the  domestic 
market,  and  that  they  have  not  done  so." 

The  Harvester  case,  like  the  Steel  case,  reduced  itself  to  an 
examination  of  facts.  Early  in  its  opinion  the  court  quoted  from 
the  defendants'  argument,24  "This  case  is  one  of  fact,  not  of  con- 
troverted questions  of  law."  It  seems  to  have  been  conceded  that 
the  rule  of  reason  must  be  the  guide,  whether  the  domestic  or 
foreign  aspects  of  the  trade  of  the  combination  were  to  be  con- 
sidered. If  the  combination  was  injurious  to  either,  it  was  unlaw- 
ful ;  if  not,  it  was  lawful.  But  at  the  very  threshold  of  the  case 
arose  the  question  whether  the  injury  must  be  actual  or  merely 
potential.  This  inquiry  the  court  speedily  resolved  by  holding  that 
it  was  immaterial  whether  or  not  injury  in  fact  was  proved  and 
that  it  was  sufficient  that  it  could  have  been  inflicted.  The  court 
brushed  aside  the  argument  that  the  foreign  trade  of  the  combina- 
tion had  increased  ten  fold  within  ten  years  after  its  organization 
and  prior  to  the  commencement  of  the  suit.  It  refused  to  venture 
an  opinion  as  to  whether  or  not  the  separate  companies  might  have 
been  equally  successful  or  more  so  had  there  been  no  combination, 
in  view  of  the  fact,  which  it  significantly  noted,  that  those  separate 
companies  were  rapidly  advancing  in  the  foreign  field  when  they 
combined.  The  court's  chief  concern  was  with  the  effect  which 
the  combination  had  upon  the  domestic  trade.  It  definitely  held 
that  it  was  unlawful  to  restrain  the  domestic  trade  in  order  to  build 
up  the  foreign  trade.  In  so  holding  the  court  re-affirmed  the  ele- 
mentary principle  that  our  laws  are  concerned  primarily  with  the 
welfare  of  our  own  people,  that  they  are  not  extraterritorial  and 
that  their  sole  function  is  to  protect  our  own  citizens  and  foster 
their  industries.  The  fact  that  the  benefits  of  modern  harvesting 
machinery  were  brought  home  to  the  citizens  of  many  foreign 
nations  residing  in  the  remote  places  of  the  world  was  held  sub- 
ordinate to  the  fact  that,  by  that  very  expansion  of  the  industry, 
full  freedom  of  competition  in  the  industry  within  this  country  was 
impeded.  It  upheld  the  government's  contentions  that  the  com- 
bat p.  988. 
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bination  was  in  restraint  of  domestic  trade  and  tended  to 
monopolize,  and  that  this  restraint  and  monopoly  were  the  direct 
and  immediate  effect  of  the  consolidation  of  the  five  original 
companies. 

Judge  Smith  pointed  out25  that  it  would  have  been  unlawful 
for  the  five  competing  companies  which  formed  the  original  com- 
bination to  make  a  contract  as  to  prices  or  collateral  services,  and 
that  under  the  decisions  they  could  not  form  a  combination  which 
was  in  effect  not  only  a  contract  as  to  prices  and  collateral  services 
but  also  as  to  all  other  incidents  of  the  business  in  which  those 
several  companies  were  engaged.  The  combination  of  those  five 
companies  eliminated  competition  between  them  and  left  only  15 
per  cent,  of  the  harvesting  machinery  trade  of  the  country  free  to 
compete  with  it.  Such  a  combination  was  not  called  for  by  any 
compelling  exigency.  Judge  Smith  observed  that  if  the  five  com- 
panies were  small  and  their  combination  had  been  essential  to 
enable  them  to  compete  with  large  corporations,  under  the  rule  of 
reason  the  combination  would  not  have  been  in  restraint  of  trade 
but  in  furtherance  of  it.  but  that  since  there  was  no  such  necessity 
for  the  combination  it  was  an  unreasonable  restraint  of  trade.  He 
was  careful  to  point  out  that  the  great  success  of  the  combination 
or  its  mere  size  was  immaterial,  that  it  was  not  a  combination  of 
two  or  more  competing  companies  that  was  unlawful  but  only 
such  a  combination  if  it  unreasonably  restrained  trade.  Mere 
size,  then,  was  not  held  unlawful.  It  would  be  lawful  for  large 
companies  to  combine  if  by  so  doing  they  did  not  restrain  trade. 
Whether  they  did  restrain  trade  was  always  a  question  of  fact  to 
be  decided  anew  in  each  case.  En  effect,  it  was  held  that  combina- 
tions in  furtherance  of  foreign  trade  are  not  inherently  unlawful 
and  do  not  become  so  until  they  assume  the  aspect  of  unreasonable 
restraint  of  either  foreign  or  domestic  trade,  but  that  the  moment 
they  do  assume  that  asped  they  are  unlawful.  The  decision  in 
this  case  announced  no  new  principle;  it  .ety  simply  affirmed  the 
rule  of  reason. 

Both  tin-  Steel  iii-c  and  the  Harvester  ease  present  instances 
of  combinations  in  Foreign  trade.  In  the  former  ease  a  separate 
corporation,  the  Products  Company,  was  organized  to  unite  the 
foreign   departments  of   several   competing  companies,   while   in 

the  latter  ease  the  combination  merely   took   up  all  the  trade  of  the 

combining  companies  without  employing  the  instrumentality   of  a 
"at  p.  999. 
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separate  company  exclusively  for  the  foreign  trade  of  all  the  con- 
stituent companies.  The  distinction  seems  not  of  great  impor- 
tance, however,  for  the  essential  fact  is  that  in  both  cases  the 
foreign  trade  of  several  competing  companies  was  combined. 
There  seems  to  be  a  significant  distinction,  however,  in  the  situa- 
tions of  the  constituent  elements  of  the  two  combinations  at  their 
inception,  i.  e.,  the  foreign  trade  of  all  five  of  the  companies  which 
went  to  make  up  the  Harvester  Company  was  rapidly  increasing 
while  that  of  the  various  companies  which  went  to  make  up  the 
Steel  Corporation  was  stagnant  or  non-existent.  The  Harvester 
Company  combined  instrumentalities  of  existing  foreign  trade  in 
an  effort  to  increase  that  trade,  while  the  Products  Company  com- 
bined instrumentalities  of  a  foreign  trade  which  was  merely 
potential.  Both  companies  succeeded  in  their  purpose  but  each 
has  met  with  a  different  fate  at  the  hands  of  the  trial  court. 
Whether  they  will  fare  differently  in  the  Supreme  Court  is  yet  to 
be  seen.  Whatever  the  ultimate  decisions  may  be,  the  decisions 
already  rendered  are  not  irreconcilable.  The  distinction  between 
them  seems  to  be  that  the  combination  in  foreign  trade  in  the  Har- 
vester case,  although  it  promoted  foreign  trade  did  so  in  restraint 
of  domestic  trade,  while  the  combination  in  foreign  trade  in  the 
Steel  case  promoted  foreign  trade  without  at  the  same  time  doing 
unlawful  injury  to  either  domestic  or  foreign  trade.  It  is  not  to 
be  expected  that  the  Supreme  Court  will  announce  any  new  rule 
of  law  in  disposing  of  the  appeals  in  these  two  cases.  Neither 
case  presents  any  new  theory  of  construction  of  the  Sherman 
law;  both  present  questions  of  fact  to  which  the  settled  meaning 
of  the  Law  is  to  be  applied.  In  neither  case  was  the  combination 
held  to  be  inherently  unlawful  merely  because  it  was  a  combina- 
tion in  foreign  trade.  Both  cases,  therefore,  impliedly  authorize 
combinations  in  foreign  trade  which  do  not  unreasonably  restrain 
either  foreign  or  domestic  trade,  and  assure  such  combinations 
immunity  from  the  operation  of  the  Sherman  law  so  long  as  they 
refrain  from  such  restraint.  Nevertheless  a  definite  declaration 
by  the  Supreme  Court  that  so  long  as  such  combinations  do  not 
unreasonably  impede  either  foreign  or  domestic  trade  they  are  as 
exempt  from  the  operation  of  the  Sherman  law  as  are  similar  com- 
binations in  domestic  trade  will  serve  to  clear  a  doubt  as  to  their 
legal  status.  The  unusual  growth  of  the  foreign  trade  of  the  coun- 
try within  recent  years  has  made  it  necessary  that  the  legality  of 
such  combinations  be  definitely  affirmed.     In  the  absence  of  dis- 
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tinct  judicial  sanction  of  such  combinations  under  existing  law  it  is 
clear  that  a  statute  embodying  the  essential  features  of  the  Webb 
bill  is  desirable. 

Just  as  the  Sherman  law  embodies  the  principles  of  the  com- 
mon law  in  relation  to  monopolies  and  restraints  in  both  domestic 
and  foreign  trade,  and  just  as  the  Wilson  Tariff  law  serves  to 
emphasize  the  inhibitions  of  the  Sherman  law  against  unlawful 
restraints  by  importers,  so  a  statute  such  as  is  proposed  in  the 
Webb  bill  may  serve  to  emphasize  the  legality  of  combinations  in 
foreign  trade  which  do  not  unreasonably  restrain  either  foreign  or 
domestic  trade.  Moreover,  it  may  at  the  same  time  have  the 
salutary  effect  of  emphasizing  the  inhibitions  of  that  Law  against 
combinations  of  exporters  which  do  unreasonably  restrain  trade. 

Francis  Rooney. 
New  York  City. 
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NOTES. 

Restrictions  on  the  Right  of  Capture. — An  eminent  French 
philosopher  of  the  18th  century  asserted  that  war  is  not  a  conflict  of 
man  against  man,  but  of  state  against  state,  in  which  the  individuals 
are  only  enemies  incidentally,  not  as  men,  but  as  soldiers.1    While  this 

'"La  guerre  n'est  done  point  une  relation  d'homme  a  homme,  mais  une 
relation  d'etat  a  etat,  dans  laquelle  les  particuliers  ne  sont  ennemis  qu' 
accidentellement,  non  point  comme  hommes,  ni  meme  comme  citoyens, 
mais  comme  soldats ;  non  point  comme  membres  de  la  patrie,  mais  comme 
ses  defenseurs.  Enfin  chaque  etat  ne  peut  avoir  pour  ennemis  que  d'autres 
etats,  et  non  pas  des  hommes,  attendu  qu'  entre  choses  de  diverses  natures 
on  ne  peut  fixer  aucun  vrai  rapport."  Rousseau,  Du  Contrat  Social  (Ed. 
1837)  Vol.  I,  pp.  642-643.  Hall  says  that  this  doctrine  should  be  rejected, 
first,  because  it  is  a  fiction,  and  secondly,  because  it  is  "mischievous",  as  it 
is  the  argumentative  starting  point  of  attack  on  the  right  of  capture  of  pri- 
vate property  at  sea,  International  Law  (4th  ed.)  72,  73;  he  adds  that  the 
French  publicists  have  repeated  it  ad  nauseam,  71,  n.  Vattel,  Bk.  Ill,  Chap. 
V,  §  70,  upholds  the  rule  that  all  belligerent  subjects  are  enemies.     Hig- 
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statement  has  aroused  much  adverse  comment  as  well  as  some  com- 
mendation from  eminent  authorities,  and  while  its  absolute  realization 
may  not  be  humanly  possible,  the  growth  of  international  law  shows 
that  the  principle  is  no  longer  a  mere  abstract  expression  of  the  ideal 
conception  of  belligerent  relationship,  but  an  influence  in  the  develop- 
ment of  leniency  toward  non-combatants  and  their  property.  The  law 
has  advanced  from  a  period  when  confiscation  was  the  rule2  and 
exemption  the  extremely  rare  exception  to  the  period  when  confiscation 
is  the  exception.8  By  the  earlier  doctrine  debts  due  citizens  of  a 
belligerent  power  from  a  citizen  of  an  enemy  nation  were  subject  to 
confiscation.4  Chief  Justice  Chace  of  the  United  States  Supreme 
Court  pronounced  that  debts  are  "forfeitable  for  the  damages  of  an 
unjust  war"."'  and  again,  that  "Justice,  also,  is  another  pillar  on  which 
it  [the  doctrine]  may  rest;  to  wit,  a  right  to  reimburse  the  expense 
of  an  unjust  war".''  Certainly  tlii-  conception  of  justice  has  been 
materially  altered  during  the  19th  and  20th  centuries.  Even  in  the 
period  when  the  confiscation  of  debts  was  in  accord  with  international 
usage,  they  were  revived  by  the  restoration  of  peace,  if  not  confiscated 
during  the  war.7  Confiscation  of  debts  was  abolished  by  usage  cer- 
tainly in  the  early  part  of  the  19th  century.8     A  similar  but  perhaps 

gins,  War  &  The  Private  Citizen,  12,  criticizes  Rousseau's  theory  and  says 
that  the  history  of  all  modern  wars  affords  overwhelming  evidence  of  its 
falsity  and  that  the  doctrine  owes  its  vitality  to  the  attack  on  the  right  of 
prize.  He  also  states  that  it  has  never  been  accepted  by  British  and  Ameri- 
can writers.  Though  perhaps  if  taken  literally  the  doctrine  is  not  a  part 
of  international  law,  it  is  believed  that  the  practice,  gradually  extended,  of 
restricting  the  right  of  confiscation  has  accomplished  to  a  considerable  de- 
gree the  same  result.  Cf.  Hall,  op.  cit.  §  144.  Westlake,  International  Law, 
Part  II,  136,  says  that  in  the  dark  and  middle  ages  war  on  land  and  sea 
was  conducted  on  the  principle  of  solidarity  which  establishes  the  relation 
of  enemies  between  each  party  and  all  its  subjects  or  citizens.  Cf.  Ware 
v.  Hylton   (1796)  3  U.  S.  199,  at  p.  224. 

*Lee,  Captures  (2nd  ed.  1803;  an  annotated  translation  of  Bynkershoek, 
Quaest.  Jur.  Pub.)  103.  "And  since  it  is  a  condition  of  war  that 
enemies,  by  every  ric;ht,  may  be  plundered  and  seized  upon;  it  is  certainly 
reasonable  that,  whatever  effects  of  the  enemy  are  found  with  us  who 
are  his  enemy,  and   so  the  reverse,      .      .  should  change   their  master, 

and  be  confiscated."  Cf.  Attorney  General  against  Weeden  (1699)  Park. 
267;   Ware  v.  Hylton,  supra;   Lawrence's  Wheaton,  537. 

*Cf.  the  illustrations  given   in   the   text,   infra. 

*Cf.  Attorney   General   against   Weeden,   supra;    Ware   v.   Hylton,   supra. 

'Ware  v.  Hylton,  supra,  at  p.  226. 

•Ware  v.  Hylton,  supra,  at  p.  226  Bui  Paterson,  J.,  at  p.  254,  remark- 
that  the  confiscation  of  debts  is  generally  considered  a  "relicl  of  bar- 
barism", ''unjust  and  unprofitable",  and  "a  disreputable  thing  among  civ- 
ilized  nations  of  th<-  pr<  J(  Dl   day." 

'Wheaton,  International  Law  (8th  ed.  by  Phillipson)  417;  Bynkershoek 
the  reason  is  that  "occupatio  quae  hello  tit.  magts  in  facto  quam  in 
potestate  juris  consistit."    Qua*    t    Jur,  Pub.  Lib.  1,  Cap.  VII. 

•In  Wolff  v.  Oxholm  (1817)  6  M.  &  S.  92,  the  English  court  held 
unenforcible,   as    violating    the    law    of    nations,   a    •  enactment 

of  Denmark.     Marshall,  C.  J.,  in  Brown  v.  United  States  (1814)   12  U    S 
110,   considered   thai    the    sovereign    had    the   absolute    right    to   con 
debts,   and    that,   though   humane   policy   latterly    would   more  or   less   affect 
the    <  OJ     the     right,     it     could     not     impair     it.       This    dictum 
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slower  development  has  occurred  in  the  case  of  private  property  on 
land  belonging  to  resident  belligerent  aliens.  At  first  the  mere  declara- 
tion of  war  vested  enemy  property  in  the  sovereign,9  later  a  declaration 
of  confiscation  was  necessary,10  and  finally  such  property  was  exempted 
altogether  from  confiscation,  while  subject  to  requisition.11 

The  principle  of  universal  enmity  in  its  application  to  capture  seems 
therefore  to  have  been  limited  to  vessels  and  cargoes  of  either  belliger- 
ent. Even  to  that  there  are  many  exceptions.12  Whatever  may  be 
the  relative  advantages  and  disadvantages  of  the  abolition  of  the  law 
of  prize  except  as  regards  contraband  or  breach  of  blockade,13  the 
limitations  placed  on  the  right  of  capture  on  the  seas  have  developed 
considerably   during  the   last  half   century.      Embargoes14   have  been 

probably  affected  to  a  large  degree  by  his  argument  in  Ware  v.  Hylton, 
supra,  on  behalf  of  the  Virginia  debtors  who  had  paid  their  debts  into 
the  State  treasury  in  accordance  with  an  act  of  that  state,  for  in  United 
States  v.  Percheman  (1833)  32  U.  S.  *51,  *86,  *87,  he  said  "the  modern 
usage  of  nations,  which  has  become  law,  would  be  violated;  that  sense 
of  justice  and  of  right  which  is  acknowledged  and  felt  by  the  whole 
civilized  world  would  be  outraged,  if  private  property  should  be  generally 
confiscated,  and  private  rights  annulled."  See  "John  Marshall",  by  John 
Bassett  Moore,  16  Political  Science  Quarterly,  410.  Down  to  1737  the 
right  to  confiscate  debts  was  unquestionable.  See  per  Story,  J.,  in  Brown 
v.  United  States,  supra,  at  p.  140. 

9Cf.  Lee,  loc.  cit.,  in  note  2,  supra;  Ware  v.  Hylton,  supra,  at  p.  228; 
Lawrence's  Wheaton,  526. 

10Brown  v.  United  States,  supra ;  Lawrence's  Wheaton,  538. 

"See  1  Scott,  The  Hague  Peace  Conferences,  556.  Cf.  per  Marshall, 
C.  J.,  in  United  States  v.  Percheman,  supra,  quoted  in  note  8,  supra;  Hall, 
op.  cit.  §  144;  The  Johanna  Emilie  (1854)  Spinks  P.  C.  12,  at  p.  14. 
Bonfils,  smarting  from  some  of  the  violations  of  this  rule  during  the 
Franco-Prussian  war,  denies  that  such  immunity  exists.  (4th  ed.  par 
Fauchille)    §  1319. 

"Fishing  vessels,  The  Paquete  Habana  (1899)  175  U.  S.  677,  20  Sup. 
Ct.  290,  vessels  engaged  on  scientific  and  philanthropic  missions,  hospital 
ships,  and  mails  are  exempted  by  the  11th  Hague  Convention  of  1907. 
Dupuis,  Droit  de  la  Guerre  Maritime  apres  les  Conf.  de  La  Haye,  74 
et  seq.;  1  Scott,  op.  cit.  614.  Phillipson's  Wheaton,  564.  See  in  regard 
to  mails,  16  Columbia  Law  Rev.  665.  An  additional  restriction  is  the 
usage  of  granting  days  of  grace  to  enemy  ships  at  the  outbreak  of  war. 

"The  United  States  has  been  a  strong  contender  for  the  immunity 
from  capture  of  private  property  at  sea.  Stockton,  Outlines  of  International 
Law,  341 ;  Hall,  op.  cit.  461.  The  Italian  Code  of  1865  granted  exemption  to 
belligerent  merchant  vessels,  conditioned  on  reciprocity.  In  two  wars, 
the  Austro-Prussian  War  of  1866,  '  and  that  between  Austria  and  Italy 
at  nearly  the  same  time,  maritime  capture  was  abolished  by  agreement. 
In  the  War  of  1870  the  Prussian  exemption  to  French  ships  was  not 
grounded  on  reciprocity.  Hall  remarks  as  to  this  that  there  are  "scarcely 
even  the  rudiments  of  such  a  practice."    Id.  462. 

"Laid  so  that  enemy  ships  might  be  seized  on  the  outbreak  of  war ; 
the  declaration  of  war  then  had  a  retroactive  effect.  See  The  Boedes 
Lust  (1804)  5  C.  Rob.  *233;  The  Gertruyda  (1799)  2  C.  Rob.  211;  7 
Moore,  Digest,  §  1196.  The  ancient  law  of  England  was  supposed  to 
surpass  in  liberality  the  practice  of  seizing  property  found  in  ports  at  the 
outbreak  of  war.  Lawrence's  Wheaton,  531.  Chitty  saw  something  of 
subtlety  in  giving  the  actual  declaration  a  retrospective  effect.  Law  of 
Nations    (Am.  ed.)   80. 
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replaced  by  the  opposite  practice  of  days  of  grace.ir>  and  ships  found 
in  port  at  the  outbreak  of  war  are  no  longer  condemned  as  prize.16 

The  6th  Hague  Convention  of  1907,  Article  1,  states  that  "it  is 
desirable"17  to  allow  merchant  ships  of  a  belligerent  power  finding 
themselves  in  an  enemy  port  at  the  outbreak  of  hostilities  to  depart 
freely,  either  immediately,  or  after  a  sufficient  term  of  grace,  and 
to  proceed  direct,  after  being  furnished  with  a  passport,  to  its  port 
of  destination.18  By  Article  2  a  ahip  unable  to  leave  because  of  force 
majeure™  shall  not  be  confiscated,  but  detained  subject  to  restoration 
at  the  end  of  hostilities  or  requisition  in  the  meantime.20  Article  3 
provides  for  a  similar  rule  as  to  ships  taken  at  sea  in  ignorance  of 
hostilities.21  By  Article  5  the  restrictions  above  mentioned  are  not 
to  apply  to  ships  whose  construction  indicates  that  they  are  intended 

U"I1  n'est  pas  de  bonne  guerre  de  cherchcr  a  s'emparer  par  surprises  des 
navires  marchands  ennemis  stationnes  dans  les  ports  au  moment  de  l'ouver- 
ture  subite  des  hostilites ;  l'usage  exige  qu'il  leur  soit  accorde  un  delai  de 
faveur  pour  quitter  les  ports."  P.luntschli,  Droit  Int.  Codifie  (3rd  ed.  par 
Lardy)  §  669.  For  the  initiation  of  this  practice  by  Turkey  in  the  Crim- 
ean War  in  1853,  and  its  subsequent  history,  see  Bonfils.  op.  cit.  §  1399; 
Takahashi.  Int.  Law  during  Russo-Japanese  War,  60;  J.  W.  Garner  in  10 
Amer.  Journal  of  Int.  Law,  238  et  seq.;  cf.  the  recommendations  of  the 
Cnited  States  Naval  War  College,  Int.  Law  Topics  &  Discussions  1906, 
p.  46.  Such  exemptions  should  be  construed  liberally.  The  Pedro  (1899) 
175  U.  S.  354,  20  Sup.  Ct.  138;  The  Argo  (1854)  Spinks,  P.  C.  52:  cf. 
The  Barenfels   (1915)    1  Trehern.  British  &  Col.  P.  C  122. 

"See  notes  14  and  15.  supra.  The  Erymanthos  (1914)  1  Trehern,  339; 
Phillipson's  Wheaton,  420;  cf.  Orders  in  Council  of  1665,  1  C.  Rob.  *230  n. 

"The  condition  was  not  made  obligatory  owing  to  the  resistance  of 
Great  Britain.  Higgins,  Hague  Peace  Conferences,  302.  This  convention 
has  been  regarded  as  a  distinct  limitation  of  customary  rights.  Scott, 
Hague  Peace  Conferences,  567.  The  United  States  refused  to  sign  it  be- 
cause it  was  retrogressive.     Phillipson's  Wheaton,  421. 

UA  refusal  to  sail  after  the  delivery  of  the  passport  is  ground  for  con- 
demnation. The  Achaia  (1915)  1  Trehern,  242;  The  Pindos  (1915)  1  Tre- 
hern, 248. 

"Inability  to  acquire  funds  to  buy  coal  is  not  force  majeure.  The  Con- 
cadoro  (1915)    1  Trehern,  390. 

"Decrees  of  detention  wire  issued  in  tin-  following  cases  during  the 
present  war.    The  Chile  [1914]  P.  212;  The  Marquis  Bacquehem  (1915)   1 

Trehern,  130;  The   Bellas    (1914)    1   Trehern,  95;   The  Gutenfcls   (1915)    1 
Trehern,   102;   and  the   Barenfels,  supra. 

"Germany  refused  to  ratify  this  article  as  imposing  an  unequal  burden 
on  belligerents  without  many  ports  who  would  have  t<>  destroy  the  prizes 
and  then  pay  for  them,  Higgins,  Hague  Pea©  Conferences,  304.  Great 
Britain  agreed  to  apply  the  convention  in  the-  present  war  if  recipi 
were  obtained,  but  no  answer  was  re©  shred  within  the  time  limited,  except 
from  Austria;  accordingly  German  ships  coming  under  Article-  3  were 
confiscated.  The  Man.-  Glaeser  [19141  1'.  218;  The  frymanthos,  supra: 
The  Perkeo  (1914)  1  Trehern,  136;  The  Mdwe  [1915]  P.  1;  cf.  The  Bel- 
gia  (1915)  1  Trehern,  3(i3.  The  same  ml.  was  followed  by  the  French 
Courts.  !.<■  Porto  .and  other  cases  (1914)  Revue  Gen.  de  Droit  Int.  Pub. 
1915,   Jurisprudence  en   matiere   de   Prises   Maritimes,    1-12      The   French 

pondence  may  In-   found   in   Rev.  Gen    Droil    [nt    Pub.   1915,   I 
ment«  9,  10,  and  12;  and  Bee  Eiuberich  &  King,    Tin-  German   Prize  Code, 
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for    conversion    into    warships.32      These    may    be    requisitioned    and 
must  be  paid  for. 

The  position  of  the  numerous  German  merchant  vessels  lately 
seized  in  our  harbors  is  now  a  matter  of  considerable  interest.  Prior 
to  the  declaration  of  war,  it  would  probably  have  been  permissible  to 
prevent  the  destruction  of  the  engines  or  at  any  rate  to  forestall  any 
preparations  for  the  destruction  of  the  vessels  themselves.23  While 
there  is  authority  for  our  right  to  confiscate  the  merchant  vessels  now 
that  war  has  been  declared,  because  such  an  occasion  was  not  covered 
by  the  Hague  Convention,24  it  is  believed  that  such  procedure  would 
violate  the  spirit  of  that  agreement.  Those  ships  coming  under  Article 
5  may  of  course  be  requisitioned,  payment  being  delayed  till  after 
the  war.  In  view  of  what  has  become  the  settled  policy  of  the  United 
States  in  contending  for  the  exemption  from  capture  of  private  prop- 
erty at  sea,25  it  seems  that  ships  not  coming  under  Article  5,  but  under 
Articles  1  and  2,  should  merely  be  detained  subject  to  restoration 
to  the  individual  owners  at  the  end  of  the  war  or  requisition  by  our 
government.26  Little  or  no  advantage  can  be  gained  from  absolute 
confiscation.27     The  position  of  the  ships  is  so  closely  analogous  to  that 

^This  provision  has  been  regarded  as  extremely  unsatisfactory  because 
too  indefinite.  Wehberg,  Trans,  by  Robertson,  Capture  in  War  on  Land 
and  Sea,  58;  cf.  Bonfils,  op.  cit.  §  1308.  Similar  restrictions  on  the  exemp- 
tion were  included  in  the  American  declaration  at  the  time  of  the  Spanish 
War,  The  Panama  (1899)  176  U.  S.  535,  20  Sup.  Ct.  480;  and  in  the  rec- 
ommendations of  the  naval  War  College,  see  note  15,  supra. 

KAs  to  jurisdiction  over  foreign  merchant  ships  in  general,  see  Wil- 
denhus'  Case  (1887)  120  U.  S.  1,  7  Sup.  Ct.  385;  Brown  v.  Duchesne 
(1856)  60  U.  S.  183;  Patterson  v.  Bark  Eudora  (1903)  190  U.  S.  169,  23 
Sup.  Ct.  821.  Foreign  merchant  vessels  are  subject  to  the  police  law  of 
the  port,  2  Moore,  Dig.  §  204,  and  the  local  authorities  may  take  such 
measures  of  self  defense  as  the  security  of  the  state  may  require.  Dana's 
YYheaton,  §  104.  The  danger  to  the  other  vessels  in  the  harbor  in  case  of 
fire  or  explosion  should  be  considered.  The  case  is  quite  clear  when  an 
attempt  is  made  to  sink  the  ship  in  the  channel. 

24Since  the  preamble  of  the  convention  states  that  it  is  the  purpose  to 
guard  commercial  relations  from  surprise,  when  a  German  ship  entered 
an  English  port  as  a  refuge  from  French  cruisers  and  not  in  pursuance  of 
a  commercial  undertaking,  the  court  refused  to  apply  the  convention.  The 
Prinz  Adalbert  [1916]  P.  81 ;  see  The  Belgia,  supra.  Though  there  might 
be  some  reason  for  insisting  that,  when  two  nations  declare  war  almost 
simultaneously  against  a  third,  the  ships  of  the  third,  if  required  to  depart, 
should  be  allowed  safe  conduct  through  the  fleets  of  the  allied  nations, 
such  a  rule  is  clearly  unsound  if  applied  to  a  case  like  the  present,  since 
it  would  have  allowed  Germany,  by  forcing  the  United  States  into  war, 
to  release  all  German  shipping  kept  in  American  ports  by  the  British  navy. 
In  a  communication  to  the  State  Department  of  February  10th,  1917,  the 
German  Government  through  Swiss  Minister  Ritter  urged  the  adoption  of 
the  Sixth  Hague  Convention  of  1907  reciprocally,  as  well  as  of  the  agree- 
ment that  enemy  merchant  ships  should  not  be  required  to  leave  port  with- 
out having  been  granted  a  safe  conduct  by  all  the  enemy  sea  powers.  The 
United  States  rejected  this  naive  proposal.  Secretary  Lansing  to  Minister 
Ritter,  March  20th,  1917.     See  note  29,  infra, 

2,See  note  13,  supra. 

MSee  note  20,  supra. 

^Bonfils,  op.  cit.  §  1308.  The  purchase  price  of  the  ships  cannot  of 
course  be  paid  till  the  close  of  the  war,  and  might  be  held  as  security 
against  irregular  conduct  by  the  enemy. 
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of  private  property  on  land28  that  the  reasons  which  exi-t  against  the 
general  abolition  of  the  law  of  prize  are  not  present  in  their  ca9e. 
The  action  proposed  is  not  the  product  of  sentimental  altruism,  nor 
is  it  wholly  impracticable,  even  under  the  conditions  of  modern  war- 
fare, but  is  a  step  toward  the  goal  which  has  been  our  aim  since  1856.29 


The  Eight  Hour  Law. — The  early  cases  ascribing  to  Congress  in 
the  regulation  of  interstate  commerce  powers  as  absolute  and  com- 
plete as  those  possessed  by  an  independent  sovereignty  having  in  its 
constitution  limitations  similar  to  those  contained  in  the  Federal 
Constitution1  only  half  defined  the  effective  scope  of  Congressional 
legislation.  Not  till  Congress  undertook  to  act  affirmatively2  and 
encroached  on  private  rights  seeking  protection  under  the  limitations 
of  the  Fifth  Amendment,3  which  prohibits  deprivation  of  life,  liberty, 
or  property  without  due  process  of  law,  did  the  true  plenitude  of  this 
power  appear.  To  regulate  commerce  involves  the  power  to  foster, 
to  protect,  to  control,  and  to  restrain,4  and,  of  course,  Congress  has 

"Scott,  op.  cit.  557. 

sSee  note  13,  supra.  The  treaties  with  Prussia  of  1785,  1799,  and  1828 
are  not  in  point.  By  Article  VII  of  the  Treaty  of  1785,  which  expired 
of  its  own  force  in  1796,  if  either  party  engaged  in  war,  free  intercourse 
of  the  other  remaining  neutral  should  not  be  interrupted,  except  that  by 
Article  XIII  contraband  might  be  requisitioned.  By  Article  XXIII,  if  the 
parties  were  at  war  with  each  other,  merchants  were  allowed  9  months  to 
settle   affairs,   "and   all    merchant   and    trading   vessels      .  shall   be 

allowed  to  pass  free  and  unmolested."  The  latter  part  of  Article  XXIII 
of  the  Treaty  of  1785  quoted  above  was  omitted  in  1799,  and  also  in  the 
Treaty  of  1828,  which  affirmed  Article  XII  of  1785,  and  Articles  XIII  to 
XXIV  inclusive  of  1799.  2  Ma  Hoy,  United  States  Treaties.  1477,  1480. 
1481,  1484,  1486.  1490,  1494.  14%.  In  reply  to  a  Utter  of  Feb.  10th,  1917, 
from  Minister  Ritter,  representing  the  German  interests  in  America,  urg- 
ing that  Art.  XXIII  he  enlarged,  Secretary  Lansing  stated  that  Germany 
had  disregarded  these  treaties  and  plainly  showed  an  intention  to  violate 
them  further,  for  which  reason  the  United  States  Government  refused  to 
accede  to  the  proposals.  In  fad  Secretary  Lansing  doubted  whether  the 
Treaty  of  1821  had  not  in  fact  been  abrogated.  Secretary  Lansing  to  Min- 
itter,  March  20th,  1917. 

'Gibbons  7'.  Odgen  (1824)  22  I'.  S.  1.  197.  "The  wisdom  and  discretion 
of  Congress  .  are  the  sole  restraints  on  which  they  | the 
people)  have  re';  re  them  from  its  abuse."  McCullodl  V.  Mary- 
land (1819)   17  r.  S.  316,  421. 

The  power  to  regulate  was  tirM  positively  and  affirmatively  employed  in 
1887.     See  Willoughby  on  the  Constitution,  Vol.  II.  §  345. 

'The  decision  in  Munn  v.  Illinois  (1876)  94  r.  S.  113,  furnished  a  cri- 
terion of  the  probable  construction  of  the  Fifth    Amendment,  in  establish- 
ing   that    the    Fourteenth    Amendment    did    nol    afford    public    busim 
greater   immunity   than   they   enjoyed   under  the   common   law.     A.llnu1   v. 
Inglis  (1810)  12  East,  527.    To  the  effeel  that  power  to  regulate  busin 
affected  with  a  public  t!  with  the  police  power,  see  Budd 

t.   New   York    (1892)    143  U    S.  517.  545.  547.   12  Sup.  ft.  468;  Chi 
B  &  Q.  K'y.  p.  Drainage  Com'ra    I  1906)  200  U.  S.  561,  592,  26  Sup.  Ct.  341. 

1895)  158  U    S,  564,  578,  15  Sup.  Ct  900;  Second  Em- 
ployers' Liability  Cases  (1911  i  223  U    SI,  47.  32  Snp.  Ct  169. 
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a  broad  discretion  in  the  selection  of  the  means  to  be  employed;5  with 
this  discretion  the  courts  will  not  interfere  where  the  regulation  has 
a  real  and  substantial  connection  with  interstate  commerce,6  unless 
the  power  has  been  used  arbitrarily,7  or  that  which  is  done  is  in  plain 
violation  of  the  Constitution.8  Hence,  statutes  relating  to  interstate 
commerce,  which  tend  to  render  it  more  secure,  reliable,  and  efficient,9 
have  generally  been  upheld,  and  a  scholastic  interpretation  of  the 
letter  of  the  Fifth  Amendment  has  not  been  permitted  to  obstruct 
the  accomplishment  of  the  public  purpose.10 

In  no  field  has  Congressional  legislation  been  more  fully  developed 
than  in  that  affecting  interstate  carriers.  Various  practices,11  rates,12 
equipment,13  and  such  internal  affairs  as  the  hours  of  service  of  em- 
ployees,14 and  the  relations  of  master  to  servant  and  of  one  servant  to 
another,15  as  well  as  other  phases  of  the  carrier's  business  involving 

5McCulloch  v.  Maryland,  supra,  at  p.  421 ;  McDermitt  v.  Wisconsin 
(1913)  228  U.  S.  115,  128,  33  Sup.  Ct.  431;  see  Adair  v.  United  States 
(1909)  208  U.  S.  161,  177,  28  Sup.  Ct.  277.  The  means  may  have  the 
qualities  of  police  regulations,  Hoke  v.  United  States  (1913)  227  U.  S.  308, 
323,  33  Sup.  Ct.  281,  and  the  extent  of  regulation  depends  on  the  nature 
and  character  of  the  subject,  and  what  is  appropriate  to  its  regulation. 
Lottery  Cases  (1903)  188  U.  S.  321,  23  Sup.  Ct.  321;  Clark  Distilling  Co. 
v.  Western  Md.  Ry.  (1917)  242  U.  S.  311,  37  Sup.  Ct.  180. 

"Second  Employers'  Liability  Cases,  supra,  at  p.  49. 

'Adair  v.  United  States,  supra ;  see  Lottery  Cases,  supra,  at  p.  362 ;  cf. 
Chicago,  M.  &  St.  P.  R.  R.  v.  Wisconsin  (1915)  238  U.  S.  491,  35  Sup. 
Ct.  869. 

"See  Interstate  Com.  Comm.  v.  Brimson  (1894)  154  U.  S.  447,  472,  14 
Sup.  Ct.  1125;  McDermitt  v.  Wisconsin,  supra,  at  p.  128. 

"See  Second  Employers'  Liability  Cases,  supra,  at  p.  48. 

"Addyston  Pipe  Co.  v.  United  States  (1899)  175  U.  S.  211,  228,  20  Sup. 
Ct.  96,  the  court  saying,  "We  do  not  assent  to  the  proposition  that  the  con- 
stitutional guaranty  of  liberty  to  the  individual  to  enter  into  private  con- 
tracts limits  the  power  of  Congress  and  prevents  it  from  legislating  upon 
the  subject  of  contracts  of  the  class  mentioned";  Baltimore  &  O.  R.  R.  v. 
Int.  Com.  Comm.  (1911)  221  U.  S.  612,  31  Sup.  Ct.  621;  Johnson  v.  So. 
Pac.  R.  R.  (1904)  196  U.  S.  1,  25  Sup  Ct.  158.  The  same  doctrine  has 
been  enunciated  in  cases  involving  a  conflict  between  state  statutes  and 
the  provisions  of  the  Fourteenth  Amendment.  Munn  v.  Illinois,  supra ; 
German  Alliance  Ins.  Co.  v.  Kansas  (1914)  233  U.  S.  389,  34  Sup.  Ct.  612; 
see  note  3,  supra. 

"Act  to  Regulate  Commerce,  24  Stat.  379  (1887).  The  constitution- 
ality of  this  Act  has  never  been  seriously  questioned.  See  Interstate  Com. 
Comm.  v.  B.  &  O.  R.  R.  (1891)  145  U.  S.  263,  276,  12  Sup.  Ct.  844. 

u34  Stat.  584  (1906)  ;  Chicago,  R.  I.  &  P.  R.  R.  v.  Int.  Com.  Comm. 
(1910)  218  U.  S.  88,  30  Sup.  Ct.  651;  Louisville  &  N.  R.  R.  v.  Int.  Com. 
Comm.   (C.C.  1910)   184  Fed.  118. 

"The  Safety  Appliance  Act,  27  Stat.  531  (1893).  See  Johnson  v.  So. 
Pac.  R.  R.,  supra. 

"34  Stat.  145  (1907),  regulating  hours  of  labor  of  railroad  employees  in 
interstate  commerce  and  requiring  reports  in  regard  thereto.  See  Balti- 
more &  O.  R.  R.  v.  Int.  Com.  Comm.,  supra, 

1536  Stat.  291  (1910),  abrogating  fellow  servant  rule,  extending  car- 
rier's liability  to  cases  of  death,  and  restricting  defences  of  contributory 
negligence  and  assumption  of  risk.  See  Second  Employers'  Liability  Cases, 
supra. 
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its  contracting  power,16  have  been  touched  by  Congressional  regulation. 
Wherever  the  measure  had  a  real  and  substantial  relation  with  inter- 
state commerce,  neither  interference  with  liberty  of  contract,17  nor 
the  fact  that  it  entailed  a  loss  to  the  carrier,  sufficed  to  render  it  uncon- 
stitutional,18 and  recent  cases  have  carried  the  doctrine  of  the  sub- 
f  private  interests  t<>  public  needs  to  a  point  where  the 
only  certain  limits  which  legislation  could  not  transgress  seem  to  be 
a  denial  of  due  process,19  confiscation  of  property,20  or  taking  of 
private  property  for  a  public  use  without  compensation.21 

The  recent  decision  of  the  United  States  Supreme  Court  in  the 
case  of  Wilson  v.  New  (No.  T'.'T,  Oct.  Term,  1916,  decided  March  7th, 
1917)  upholding  the  Adamson  eight  hour  law,22  passed  for  the  purpose 
of  averting  a  nationwide  strike,  must  be  regarded  as  an  innovation 
rather  than  an  extension  of  the  Law.*8  Four  justices  dissented.  The 
act  established  an  eight  hour  day  as  a  standard  of  compensation  in 
contracts  for  labor  and  service,24  appointed  a  commission  to  observe 

"New  York,  N.  H.  &  H.  R.  R.  v.  Int.  Com.  Comm.  (1906)  200  U.  S.  361, 
26  Sup.  Ct.  272;  Adams  Express  Co.  v.  Croninger  (1913)  226  U.  S.  491.  33 
Sup.  Ct.  148;  New  York,  P.  &  N.  R.  R.  v.  Peninsula  Exchange  (1916)  240 
U.  S.  34,  36  Sup.  Ct.  230.  discussed  in  16  Columbia  Law  Rev.  343. 

1TLouisville  &  N.  R.  R  v.  Mottley  (1911)  219  U.  S.  267,  31  Sup.  Ct.  265; 
c(.  Chicago,  B.  &  Q.  R.  R.  v.  McGuire  (1911)  219  U.  S.  549,  31  Sup.  Ct. 
259;  German  Alliance  Ins.  Co.  v.  Kansas,  supra. 

uCf.  Noble  State  Bank  v.  Haskell  (1911)  219  U.  S.  104,  575,  31  Sup.  Ct. 
186,  299;  Clark  v.  Nash  (1905)  198  U.  S.  361,  25  Sup.  Ct.  676. 

"As  the  Supreme  Court  has  refused  to  define  due  process,  preferring  to 
arrive  at  its  meaning  by  the  gradual  process  of  inclusion  and  exclusion, 
the  term  necessarily  remains  vague.  See  Senate  Reports,  Vol.  II,  62nd 
Congress,  2nd  Sess.  (1912)  p.  30  ct  seq.  It  is  impossible  to  determine  from 
the  cases  whether  it  applies  equally  in  all  respects  to  the  three  departments 
of  government.  See  McGehee,  Due  Process,  68  et  srq.  A  comparison  of 
the  cases  of  Murray's  Lessee  v.  Hoboken  (1855)  59  U.  S.  272  and  Holden 
v.  Hardy  (1898)  169  U.  S.  391,  18  Sup.  Ct.  383,  illustrates  the  evolutionary 
and  progressive  nature  of  due  process.  The  most  that  can  be  said  is  that  it 
prohibits  unusually  prejudicial  or  arbitrary  procedure  in  any  branch  of 
government.  As  a  rule  notice  and  hearing  before  determination  are  essen- 
tial. See  Chicago  etc.  R.  R.  v.  Minnesota  ( 1890)  134  U.  S.  418,  461,  10  Sup. 
Ct.  462;  Davidson  V.  New  Orleans  (1877)  96  U.  S.  97;  McMillen  v.  Ander- 
son (1877)  95  U.  S.  37. 

uri,  K  T.  R.  R.  v.  Int.  Com.  Comm.  (C.  C.  1908)  164  Fed.  645. 
647;  Bee  San  Diego  Land  Co.  v.  National  City  (1899)  174  U  S.  739,  757,  19 
Sup.  ct.  K04. 

"Chicago,  M.  &  St.  I'.  Et  R.  v.  Wisconsin,  supra,  at  p.  501. 

"39  Stat.  721   (1916), 

"For  divergence   of   opinions,   compare   "The   Constitutionality  of   the 

Hour  Railroad  I. aw,"  by  Malcolm  ll.  Lauchheimer,  16  Columbia  Law 

l'        .^54.  ami   "Due    Process  and   'In-    Adamson   Law,"   by   Thomas   Reed 

Powell.   17  Columbia   Law   Rev.   114. 

:Mn    this    respect    §    1    of   the    Adam -on    Law    is    similar    to   tin-    early    state 

hours  of  labor  statutes  defining  a  day's  work  bul  permitting  overtime  S<  e 
Legislative  Restriction  of  Hours  of  Labor,  bj  John  A.  Fitch,  State  of  New 
York,  Department  of  Labor,  Bulletin  No.  46,  March,  1911.  Such  laws  have 
been  generally  held  constitutional.  McCarth)  \  Mayoi  etc  of  \'<-\\ 
York  (1884)  96  N  Y.  1;  Luke  v.  Hotchkiss  (1870)  37  Conn. 
219.     But  in  Wheeling   Bridge  &  Terminal  Co.  v.  Gilmore   (1894)  8  Oh. 
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the  operation  and  effects  of  the  institution  of  the  eight  hour  standard 
work  day,  and  fixed  the  wages  to  be  paid  pending  the  investigation, 
in  most  instances  involving  an  increase  of  wages  over  what  had 
previously  been  paid.25  It  is  true  that  the  regulation  seems  to  have 
such  a  real  and  substantial  relation  to  interstate  commerce  that  its 
public  purpose  might  justify  an  encroachment  on  the  freedom  of  the 
carrier,20  and  that,  had  the  Act  established  the  status  quo  in  wages 
pending  an  investigation,  it  would  have  been  well  within  the  doctrine 
of  recent  cases.  However,  in  placing  an  increased  burden  on  the 
carrier  pending  the  investigation  provided  for  in  §  2,  the  Act  seems 
to  deprive  the  carrier  of  property  without  due  process  of  law,27  and 
in  an  equitable  sense  to  take  its  property  for  a  public  use  without 
compensation.28  While  the  majority  opinion  expressly  disclaimed  that 
an  emergency  can  create  powers  not  otherwise  possessed  by  Congress,29 
it  regarded  extraordinary  circumstances  as  justifying  extraordinary 
measures,  and  rested  squarely  on  the  ground  of  a  reserve  power  in 
Congress  sufficient  to  overcome  all  obstacles  in  the  way  of  the  free 
flow  of  interstate  commerce.  The  decision  might  have  been  founded 
on  the  power  in  Congress  under  all  circumstances  to  fix  hours  of 
service  or  wages,  but  the  court  ascribed  no  such  power  to  Congress.30 

C.  C.  R.  658,  a  statute  almost  identical  with  §  1  was  held  unconstitutional 
because  interpreted  to  be  mandatory  as  to  pay  for  overtime.  The  same 
result  was  reached  where  pay  for  overtime  was  to  be  increased  by  geo- 
metrical progression.  Low  t'.'Rees  Printing  Co.  (1894)  41  Neb.  127,  59  N. 
W.  362.  Since  an  actual  eight  hour  day  is  impracticable  under  present 
railroad  conditions,  a  law  having  a  tendency  to  effectuate  that  result  would 
seem  to  be  within  the  power  of  Congress.  See  Legal  Tender  Cases  (1870) 
79  U.  S.  457.  543;  McLean  v.  Arkansas  (1909)  211  U.  S.  539,  550,  29  Sup. 
Ct.  206. 

"Approximately  85%  of  the  railroads  affected  had  a  ten  hour  day  in 
operation. 

^See  notes  10,  supra,  and  30,  infra. 

"This  is  the  sole  ground  for  the  dissenting  opinion  of  Justice  Day;  Jus- 
tices Pitney  and  Van  Deventer  concurred  in  his  dissent;  Justice  McRey- 
nolds  did  not  discuss  this  point.     See  note  19,  supra. 

ffiSee  per  Justice  Day :  "Such  legislation  ....  amounts  to  the 
taking  of  the  property  of  one  and  giving  it  to  another  .  .  .  .  If  I  am 
right  in  the  conclusion  that  this  legislation  amounted  to  a  deprivation  of 
property  without  due  process  of  law,  no  emergency  and  no  consequence, 
whatever  their  character,  could  justify  the  violation  of  constitutional 
rights".  The  fact  that  the  Interstate  Commerce  Commission  may  permit 
an  increase  in  rates  sufficient  to  reimburse  the  railroads  does  not  remove 
this  defect  inherent  in  the  statute.  Chicago,  M.  &  St.  P.  R.  R.  v.  Wiscon- 
sin, supra,  at  p.  500.  Provision  for  reimbursement  should  be  made  in  the 
statute  itself.  Gardner  v.  Village  of  Newburgh  (N.  Y.  1816)  2  Johns.  Ch. 
*162,  *167,  *168.  It  is  submitted  that  there  is  no  analogy  between  the  pro- 
cedure adopted  in  the  act  and  so-called  test  rates,  where  both  sides  receive 
judicial  hearings  and  a  binding  award  is  rendered.  See  Willcox  v.  Consol. 
Gas  Co.  (1909)  212  U.  S.  19,  50,  51,  29  Sup.  Ct.  192. 

^Citing  Ex  parte  Milligan  (1866)  71  U.  S.  2.  Cf.  Legal  Tender  Cases 
supra,  at  p.  540. 

30That  Congress  has  power  to  regulate  hours  of  service  with  a  view  to 
the  safety  of  transportation  and  the  welfare  of  workers  is  definitely  set- 
tled. Justices  Pitney,  Van  Deventer  and  McReynolds  seem  absolutely  to 
deny  Congress  the  power  to  fix  wages,  holding  that  such  a  law  purports  to 
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Yet  it  can  no  longer  be  doubted  tbat  both  may  be  regulated  to  the 
full  extent  necessary  for  the  general  welfare  of  the  employees  or  for 
the  public  interest. 

The  dicta  furnish  fertile  fields  for  speculation.  Apparently  the 
door  has  been  opened  for  compulsory  arbitration  of  labor  disputes  in 
industries  affected  with  a  public  interest,31  and  though  the  comment 
of  the  court  on  this  subject  is  expressly  limited  to  public  businesses, 
in  view  of  the  vagui  what  constitutes  a  business  affected 
with  the  public  interest,  the  result  may  be  extremely  far-reaching.32 
The  epochal  significance  of  the  decision  lies  in  its  accrediting  to 
Congress  almost  unlimited  dynamic  reserve  power  to  continue  the  flow 
of  commerce  against  all  obstacles,  including  combinations  of  every 
sort.33  

Passing  of  Title  to  Chattels  by  Unilateral  Intention. — At 
early  common  law  title  to  chattels  could  not  pass,  by  parol  or  deed, 
in  gift  or  sale,  without  actual  manual  tradition.1  Mere  intention  to 
pass  and  to  receive  title  of  themselves  accomplished  nothing.  All  the 
modern  law  on  the  subject  may  be  described  as  a  continual  modifica- 

regulatc  the  relations  of  common  carriers  by  rail  to  their  employees  in 
respect  to  a  matter — an  increase  of  wages — that  has  no  real  or  substantial 
connection  with  interstate  commerce.  All  the  other  justices  conceded  this 
power  to  Congress  to  a  certain  extent  ;  even  Justice  Day,  dissenting,  agreed 
that  Congress  had  power  to  fix  the  amount  of  compensation  necessary  to 
secure  a  proper  service.  Justice  McKenna  concurred  with  the  views  of  the 
court  as  to  the  power  of  Congress,  but  interpreted  the  Act  as  distinctly 
an  hours  of  service  law,  holding  that  to  regard  it  as  a  wage  measure  would 
be  contrary  to  the  intention  of  Congress,  and  would  convert  expediency 
for  a  particular  occasion  into  a  rule  for  all  occasions. 

"See  "Constitutional  Aspects  of  Compulsory  Arbitration  of  Industrial 
Disputes  on  Public  Utilities",  by  Thomas  I.  Parkinson,  Proceedings  of  the 
Academy  of  Political  Science,  New  Series,  No.  1,  March,  1917.  However, 
the  investigation  provided  for  in  §  2  differs  essentially  from  an  arbitration, 
in  that  no  particular  hearings  are  provided  for,  nor  any  binding  award. 
Justice  Day  expressly  refused  to  accredit  Congress  with  power  to  coerce 
employe)  -  t"  continue  in  service  or  to  enact  a  compulsory  arbitration  law. 

'"There  seem  to  be  no  fixed  criteria  of  businesses  affected  with  a  public 
intere-t  See  German  Alliance  Ins.  Co.  V.  Kansas,  supra;  Noble  State 
Bank  v.  Haskell,  supra:  "Business  Jurisprudence",  by  E.  A.  Adler,  28  Har- 
vard I. aw  Rev.  135.  Assuming  that  the  states  within  their  spheres  may 
exerci  lentical   with   those  exercised   by  the   Federal  government, 

the  possible  extenl  of  tin-  power  becomes  apparent. 

'Tlr-  decision  goes  farther  than  any  in  the  past  in  giving  Congress 
authority  to  compel  a  continuance  of  the  flow  of  commerce.  Hitherto  this 
function  has  been  regarded  as  residing  entirely  in  the  enfranchising  SOV- 

enting  opinion  nt"   justice  Pitney;  see  also  Peon 
X.  Y.  c.  8  H    R    k.  R  (  X.  Y.  1883)  28  Hun,  453;  Missouri  Pac.  Ry.  v.  Kan- 
sas   (l'/Hl)   216   C   S.  262,  30   Sup.   ft    330.     The  contention   of  the  govern- 
ment  u.  the   Tank   Car  Case,    (1916)   242   C   S    208,   37   Sup.   Ct.  95,   did  not 
go  to  the  extent  of  asserting  that  I  i  delegated  to  tin-  Interstate 

Commerce  Commission,  or  even  itself  pos  essed,  power  to  keep  interstate 
commerce  moving,  but  only  asserted   that   Congress  had   delegated  to  the 
power,  where  commerce  was  in  operation,  to  require  certain 
facilities  to  be  employed     See  17  Columbia  Law  Rev.  230. 

i  ochrane  v.  Moore  (1890)  25  Q.  I*.    I).  57,  65,  72.    This  case  con- 
tains an  excellent  historical  review  of  the  law  on  the  point. 
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tion  of  this  original  insistence  on  literal  physical  delivery,  in  the 
direction  of  substituting  consensus  for  tradition.2  Whether  the  law 
is  to  go  further,  and  substitute  unilateral  intention  for  consensus, 
so  as  to  allow  property  in  chattels  to  pass  by  the  former  alone,  is 
a  moot  question.  In  the  recent  case  of  Chapman  v.  Mills  &  Gibb 
(D.  C.  S.  D.  X.  Y.  1917)  not  yet  reported,  the  question  is  squarely  raised. 
There  the  defendant,  a  corporation,  doing  business  in  New  York, 
had  a  deposit  drawing  account  with  the  Merchants  National  Bank 
of  Providence,  and  was  in  the  habit  of  sending  the  latter  checks 
against  that  account  to  cover  advances.  About  noon  of  May  12th, 
1916,  the  defendant  endorsed  various  checks  payable  to  itself  to  the 
order  of  the  bank,  and  sent  them  to  the  bank,  "with  the  intention  .  .  . 
that  the  proceeds  thereof,  when  collected,  should  be  credited  to  the 
account  of  Mills  &  Gibb  with  said  bank  .  .  ."3  This  was  the  first 
time  the  defendant  had  sent  checks  not  drawn  by  itself  against  its 
own  deposits.  Later  on  the  same  day  ordinary  equity  receivers  were 
appointed  for  the  defendant.  The  bank  received  the  checks  with 
knowledge  of  the  appointment  of  the  receivers,  and  on  collection  used 
the  proceeds  to  pay  some  of  the  defendant's  overdue  paper.  In  an 
action  on  these  stipulated  facts,  the  court  held  that  title  in  the  checks 
had  passed  to  the  bank  when  mailed  by  the  defendant,  and  that  the 
bank  was  therefore  entitled  to  deduct  the  amount  of  the  defendant's 
indebtedness  from  the  proceeds. 

At  one  extreme  of  the  possible  cases  of  passing  title  to  chattels 
lies  the  parol  gift  inter  vivos,  where  title  passes  only  by  delivery.4 
But  here  delivery  seems  to  have  come  to  mean  that  "the  donor  must 
part  with  the  dominion  of  the  thing  in  favor  of  the  donee".5  Hence 
delivery  to  a  bailee  for  the  benefit  of  the  donee  passes  title,  if  the 

2Cf.  Cochrane  v.  Moore,  supra,  especially  at  p.  70.  Gifts  causa  mortis 
show  most  clearly  the  survival  of  the  historical  requirement.  "An  actual 
delivery  of  the  thing  given  is  the  essential  requisite  of  this  species  of 
legacy.  The  possession  must  be  transferred  in  point  of  fact."  Kilby  v. 
Godwin  (1838)  2  Del.  Ch.  61;  Ward  v.  Turner  (1752)  2  Ves.  Sr.  431. 
Delivery  may  be  to  some  one  for  the  donee,  Kilby  v.  Godwin,  supra;  see 
Drew  v.  Hagerty  (1889)  81  Ale.  231,  17  Atl.  63,  and  the  latter's  knowledge 
of  or  assent  to  the  delivery  is  unnecessary  for  the  gift's  validity.  Moore 
v.  Darton  (1851)  7  Eng.  Law  &  Eq.  134.  But  inasmuch  as  title  does  not 
pass  until  the  death  of  the  donor,  Raymond  v.  Sellick  (1835)  10  Conn. 
480;  see  Grover  v.  Grover  (1837)  41  Mass.  261,  cases  of  this  sort  throw 
no  light  on  the  question  of  intent  until  it  is  decided  whether  title  passes 
immediately  upon  the  death  of  the  donor,  or  only  upon  acceptance  by  the 
donee.  Until  the  donee  has  had  a  chance  to  accept  or  refuse,  it  would 
seem  that  he  has  some  sort  of  property.  On  the  other  hand,  it  has  been  said 
by  high  authority  that  such  a  gift  is  not  good  against  creditors.  Sessions 
v.  Moseley  (1849)  58  Mass.  87,  per  Shaw,  C.  J.  Whether,  therefore,  title 
passes,  or  only  a  right,  affords  an  opportunity  for  very  fine  reasoning;  but 
the  donee  seems  to  take  a  title  no  worse  than  any  other  that  is  subject  to 
divestment. 

3Quoted  from  the  stipulation  of  facts  in  the  principal  case.  Although 
from  the  facts  as  given  it  might  be  possible  to  work  out  an  agency,  the 
court  disregards  the  possibility  entirely. 

Trons  v.  Smallpiece  (1819)  2  B.  &  Aid.  *551 ;  see  Cochrane  v.  Moore, 
supra. 

5See  Jones  v.  Deyer  (1849)   16  Ala.  221. 
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donor  has  in  fact  relinquished  his  right  to  retake  the  chattel.6  The 
question  still  remains,  whether  the  donee  must  assent  to  such  delivery, 
or  whether  title  passes  without  his  assent.  On  this  point  the  cases 
are  in  hopeless  conflict.  The  courts  generally  hold  that  acceptance 
by  the  recipient  is  necessary,7  but  since  the  donee  takes  a  benefit  with- 
out a  burden  attached,  it  has  been  held  even  by  some  of  these  same 
courts  that  his  acceptance  will  be  inferred  in  the  absence  of  evidence 
to  the  contrary.8  Although  no  cases  have  been  found  holding  that 
title  passes,  in  a  gift  inter  vivos,  without  the  donee's  assent,  the 
cases  which  hold  that  the  donee's  assent  will  be  presumed1'  lean  clearly 
toward  that  view.  The  donee  is  further  assisted  by  the  fiction  that 
when  he  accepts,  title  passes  as  of  the  time  of  the  original  delivery 
to  the  bailee.10  On  the  whole,  therefore,  it  may  be  safely  said  that 
although  it  is  still  insisted,  in  one  form  or  another,  that  the  recipient 
of  a  gift  of  this  sort  shall  accept  it  before  title  can  be  said  to  have 
passed,  there  is  a  definite  tendency  to  avoid  the  entire  consequence 
of  this  rule  by  various  leniencies  and  legal  fictions. 

At  the  other  extreme  of  the  possible  cases,  the  sale  of  a  chattel 
bears  out  strongly  the  proposition  that  title  passes  only  by  mutual 
assent.11  In  a  present  sale  of  specific,  existing  goods,  though  nothing 
is  said,  title  passes  immediately  but  only  by  virtue  of  a  standardized 
presumption  that  the  parties  so  intended.12  In  a  sale  of  future  goods, 
title  can  pass  only  by  a  subsequent  appropriation  to  which  both  parties 
must  have  assented.13  But  here  we  have  distinguishing  facts  which 
set  transactions  of  this  sort  entirely  apart  from  those  we  have  been 
considering.  Thus  a  sale  is  essentially  consensual  in  its  character; 
and  necessarily  so,  since  title  is  accompanied  by  definite  burdens,  such 


V/'.  Hammond  v.  Hunt  (1879)  11  Fed.  Cas.  No.  6003;  Jones  v.  Jones 
(1906)  101  Me.  447,  64  Atl.  815,  and  the  class  of  cases  represented  bv 
Howard  v.  Windham  etc.  Bank  (1868)  40  Vt.  597;  cf.  Taylor  v.  Henry 
(1878)  48  Md.  550,  of  deposits  in  a  bank  by  the  donor  for  the  donee,  where 
the  courts  hold  that  there  is  a  gift  and  that  title  to  the  gift  passes  by  de- 
livery to  the  bank. 

•ns  v.  Moseley,  supra;  Ossipce  etc.  Bank  v.  Smith  (1886)  64  N.  H. 
228,  9  Atl.  792. 

•Blasdel  v.  Locke  (1872)  52  N.  H.  238. 

'Kirkman  v.  Bank  of  America  (1865)  42  Tenn.  397,  where,  however, 
the  note  was  sent  pursuant  to  a  prior  contract.  The  same  result  is  reached 
in  Worth  ?•.  Case  (1870)  42  \.  Y.  362,  where,  without  any  evidence  of 
prior  assent  the  court  held  that  title  vested  subject  to  divestment  at  the 
will  of  the  donee.  So  also  Howard  V.  Windham,  supra,  on  the  additional 
ground  thai  the  donor  surrendered  all  control  over  the  subject  of  the  gift; 
if  he  had  retained  control,  title  would  nol  have  passed.  See  Pope  v.  Bur- 
lington Savings  Bank  (1883)  56  Vt.  284.  The  same  distinction  i-  made  in 
her  jurisdiction.  Gardner  v.  Merritl  (1869)  32  Md.  78;  Murray  v. 
Cannon    (1874)    41    Md,   466.      See  also    l'urvi.n  (1889)    120   Ind. 

162,  21    X.  K.  1099,  as  to  surrender  of  control  as  affecting  the  passing  of 

title. 

'"<•/.  Giddings  v.  Giddings  (1878)  51  Vt.  227;  Daggett  v.  Simonda 
(1899)  173  ■'  \.  i:  907 

"Williston,  Sales,  §  261;  Uniform  Sales    Vt.  §  is. 

'•Willisp,...  op.  cit.  §  264;  I  triform  Sales  Act,  §  19,  Rule  1. 

"Williston,  op.  cit.  §§  274.  27x,  284;  Uniform  Sales  Act.  §  19,  Rule  4 
(1). 
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as  liability  for  the  price  and  risk  of  loss.  Hence  from  the  nature 
of  the  case  it  is  to  be  expected  that  proof  of  mutual  consent  will  be 
required. 

On  the  other  hand,  the  passing  of  title  without  the  assent  of  the 
recipient  is  not  unknown  to  our  law.  Thus  property  passes  by  devolu- 
tion without  the  knowledge  of  the  heir  or  executor.14  So  also  a  trustee 
appointed  without  notice  is  held  to  have  title  to  the  res,  subject  to 
divestment  by  a  repudiation  of  the  trust.15  We  are  driven  to  the 
question,  therefore,  of  deciding  what  the  significance  of  assent  by 
the  recipient  may  be.  Where  title  carries  a  risk  or  burden  with  it, 
clearly  the  law  should  not  force  it  upon  the  recipient  without  his 
consent.  Where  title  carries  no  burden,  we  have  seen  how  the  courts 
tend  by  various  methods  to  favor  the  rights  of  the  beneficiary.  The 
insistence  upon  the  donee's  assent  seems,  in  fact,  the  modern  form 
of  the  historical  insistence  upon  actual  delivery;16  and  in  certain 
cases  such  insistence  is  essential  to  a  just  adjudication  of  the  rights 
of  the  parties;  but  in  any  new  case,  unless  governed  to  the  contrary 
by  authority,  the  question  should  be  whether  the  greater  justice  is 
done  by  adherence  to  the  historically  respectable  or  by  following  the 
modern  tendency.17  Although  the  principal  case  is  neither  one  of 
gift  nor  one  of  sale,  yet  the  transaction  seems  closer  to  the  former 
than  to  the  latter,  and  is  one  in  which  the  court  should,  in  accord- 
ance with  the  theory  suggested,  favor  the  recipient.  Furthermore,  the 
weight  of  authority  favors  the  view  in  general  that  title  in  a  letter 
passes  by  the  mailing.18     Since  the  transaction,  far  from'  imposing  a 

"2  Bl.  Comm.  (Lewis'  ed.)  *201  et  seq.;  Woolley  v.  Clark  (1822)  5  B. 
&  Aid.  744. 

'Adams  v.  Adams  (1874)  88  U.  S.  185.  Again,  the  heir  of  a  trustee 
is  held  to  have  title  to  the  res,  subject  to  the  trust,  and  he  cannot  rid  him- 
self of  his  obligation  by  a  mere  disclaimer.     Perry,  Trusts  (6th  ed.)  §  269. 

"How  far  the  courts  have  gone  from  the  original  rule  we  have  already 
seen.  The  language  of  Esher,  M.  R.,  in  Cochrane  v.  Moore,  supra,  is  in- 
teresting. After  stating  that  originally  manual  tradition  was  a  piece  of 
evidence  required  for  proving  a  transfer  of  ownership  of  any  sort,  and 
that  unless  there  was  a  difference  betwen  sales,  for  example,  where  other 
evidence  is  now  sufficient,  and  gifts,  he  would  be  constrained  to  abandon 
the  rule  in  the  latter  case  also,  he  goes  on  to  say,  at  p.  75:  [In  the  case 
of  a  gift,  delivery  is  more  than  evidence]  "of  the  existence  of  the  proposi- 
tion of  law  which  constitutes  a  gift  .  .  .  .  it  is  a  part  of  the  proposi- 
tion itself."  Such  nominalism  is  unfortunate,  and  has  been  rejected  neces- 
sarily by  those  courts  which  have  deprived  the  rule  of  its  original  and 
entirely  accidental  rigors. 

"While  it  would  be  difficult  to  cite  outright  authority  for  the  rule  sug- 
gested, the  tendency  of  the  courts  indicated  above  seems  to  have  been  to 
work  the  problem  out  along  some  such  lines.  The  cases  cited  in  notes  8 
and  9,  supra,  make  that  point  very  strongly.  In  Worth  v.  Case,  supra,  the 
proposition  is  stated  in  so  many  words.  The  court  recites  what  is  done  to 
protect  the  donee  of  a  chattel  delivered  to  a  third  person,  then  adds : 
"And  yet,  where  the  person,  in  whose  favor  the  instrument  is  executed 
will  be  injured  by  the  acceptance  of  it,  the  delivery  to  such  third  person 
does  not  bind  him,  unless  he  authorized  such  acceptance  or  adopts  it  by 
some  subsequent  act." 

"Some  cases  reach  this  result  by  holding  that  the  post  office  is  the 
agent  of  the  sendee.  Barrett  v.  Dodge  (1890)  16  R.  I.  740,  19  Atl.  530; 
see  Bainbridge  v.  Hoes  (1914)  163  App.  Div.  870,  149  N.  Y.  Supp.  20. 
Other  cases  reach  the  same  result  on  various  grounds,  but  in  all  of  them 
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burden,  was  a  distinct  benefit  to  the  recipient  of  title,  and  since  no 
rights  of  creditors  were  involved,  the  holding  of  the  principal  case 
seems  sound. 


Equitable  Conversion  by  Contract. — In  the  case  of  Lawes  v. 
Bennett,1  decided  in  England  in  17S5,  Sir  Lloyd  Kenyon,  M.  R.,  held 
that  where  the  lessee  of  land  has  an  option  to  purchase  at  any  time 
during  the  term,  the  exercise  of  the  option  after  the  death  of  the 
lessor  works  an  equitable  conversion  which  relates  back  to  the  execu- 
tion of  the  lease,  and  the  purchase  money  goes  to  the  lessor's  next 
of  kin  and  not  to  his  heirs  at  law.  Though  several  judges  have  since 
intimated  their  disapproval  of  the  doctrine,2  it  has  nevertheless  re- 
mained undisputed  law  in  England.3  But  it  was  expressly  repudiated 
in  the  recent  case  of  Ingraliam  v.  Chandler  (Iowa,  1917)  161  N.  W. 
434,  where  the  question  came  up  for  adjudication  in  the  Supreme 
Court  of  Iowa  for  the  first  time.4  It  seems  impossible  to  justify  the 
holding  in  Lawes  v.  Bennett  on  the  ground  advanced  by  the  court. 
Since  the  exercise  of  the  option  is  entirely  within  the  discretion  of 
the  optionee,  the  conversion  takes  place  only  at  the  time  of  election. 
It  would  follow,  therefore,  that  when  the  option  is  exercised  after 
the  death  of  the  vendor,  since  the  heir  has  succeeded  to  the  land,  he 
and  not  the  personal  representative  is  entitled  to  the  purchase  money. 
That  the  courts  recognize  the  injustice  of  the  doctrine  of  relation 
back  in  these  circumstances  is  shown  by  their  refusal  to  extend  it 
beyond  the  actual  facts  of  Lawes  v.  Bennett.  Thus,  the  fiction  is 
not  used  in  a  suit  between  the  optionor  and  the  optionee,5  or  when 
there  is  a  dispute  between  the  heir  and  personal  representative  as 
to  the  rents  and  profits  accruing  between  the  vendor's  death  and  the 
exercise  of  the  option.6     So  the  devisee  of  the  land  will  be  allowed 

there  is  evidence  of  prior  authorization  which  makes  them  closely  analo- 
gous to  the  cases  of  passing  of  title  by  appropriation  in  sales.  Garrigne  v. 
Kellar  (1905)  164  Ind.  676.  74  N.  K.  523;  Burr  -•.  Rockier  (1914)  264  111. 
230,  106  X.  E.  206;  Barrett  v.  Dodge,  supra. 

M  Cox  Eq.  Cas.  *167. 

'In  Townley  y.  Bcdwell  (1808)  14  Ves.  *591,  Lord  Eldon  said  in  regard 
to  tin-  decision  in  I, awes  7'.  Bennett:  "  ....  I  do  not  mean  to  say 
that  a  great  deal  may  not  be  urged  againsl  it;  hut  where  there  is  a  decision 
precisely  in  point,  it  is  better  to  follow  it."  So  in  Collingwood  v.  Row 
(1857)  3  Jur.  [N.  s.l  785.  Sir  R.  T.  Kindersley,  V.  C.  said:  "  ....  I 
ould  have  fell  great  doubts  it  it  ware  res  integra,  as  very  great 
inconveniences  might   follow". 

'Townley  v.  Bedwell,  supra;  Collingwood  7'.  Row.  supra;  Weeding  v. 
Weeding  (1861)  1  John.  &  II.  424.  The  same  principle  was  held  to  apply 
when-  the  option  was  exercisable  only  after  the  death  of  tin-  testator.  /» 
re  1    ia<     [1894]  3  Ch.  506. 

'For  statement  of  facts,  "■  p  .    In  tin-  United  States  the  decisions 

are    in   confl  I    willi    I. awes   y,    Bennett,    Newport    Water  Works   7'. 

Sisson  (1893)  is  k.  I.  411,  28  Atl.  336;  see  Kerr  v.  Day  (1850)  14  Pa,  112; 

contra,  Smith  v.  Lowenstein  (1893)  50  Oh.  St.  346,  34  V  V.  15'';  and  see 

Roddand-Rockporl  Lime  Co.  v   Leary  (1911)  203  V  Y.  469,  97  N.  !•'.   43, 

•  d  hi  12  <  Columbia  Law  Rev.  155. 

'Edwards  v.  West  (1878)  7  Ch.  D.  858;  Caldwell  v.  Frarier  (1902)  65 

Kan.  24.  US  1'ae.  107'.;  see  contra,  Williams  r.  I.illev  (1895)  67  Conn.  50. 
34  Atl.  7<>5. 

Townley  v.  Bedwell,  supra. 
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to  keep  the  purchase  money  if  the  testator  has  in  any  way  shown 
this  to  be  his  intention.7  A  strong  argument  advanced  against  the  use 
of  the  fiction  of  relation  back  in  these  cases  is  that  under  such  a 
doctrine  it  is  left  to  the  election  of  the  optionee  whether  the  demised 
premises  shall  be  treated  as  realty  or  personalty,  and  that  especially 
when  the  option  extends  over  a  long  period  of  time,  this  will  result 
in  much  hardship  and  uncertainty.8  While  it  is  therefore  impossible 
to  support  the  holding  in  Lawes  v.  Bennett  on  any  theory  of  equitable 
conversion,  it  has  been  suggested  that  the  right  of  the  personal  repre- 
sentative to  receive  the  purchase  price  rests  on  principles  of  the 
devolution  of  the  decedent's  property;  that  the  personal  representative 
is  entitled  to  receive  property  which  is  given  or  tendered  pursuant 
to  the  contract,  inasmuch  as  the  money  paid  in  these  cases  is  the 
proceeds  of  and  a  legal  incident  of  the  contract.9 

In  other  than  option  contracts,  however,  it  is  generally  held  that  a 
contract  will  not  effect  an  equitable  conversion  unless  it  is  specifically 
enforcible  at  the  death  of  the  contractor,10  and  if  the  contract  is  en- 
forcible  at  his  death,  no  subsequent  act  on  the  part  of  his  heir  or  per- 
sonal representative  will  be  permitted  to  change  the  nature  of  the 
property,  which  is  fixed  at  that  date.11  It  has  even  been  decided  that 
where  the  vendor  has  reserved  the  right  to  rescind  the  contract,  and 
this  right  is  exercised  after  his  death,  there  has  nevertheless  been  a 
conversion  of  the  property  from  real  estate  into  personalty.12 

The  recent  case  of  In  re  Blake  [1917]  1  Ch.  18,  contained  both  an 
option  and  a  right  of  rescission.  There  the  testator  leased  land  to 
one  M.  with  an  option  to  purchase  on  giving  notice,  provided  that  the 
lessor  might  re-enter  under  certain  conditions  before  payment  of  the 
purchase  price  and  terminate  the  lessee's  right  to  purchase.  After 
the  testator's  death  M.  gave  the  required  notice,  but  before  payment 

7Drant  v.  Vause  (1842)  1  Y.  &  Coll.  Ch.  580;  Emuss  v.  Smith  (1848) 
2  deG.  &  Sm.  722;  Graves  v.  Graves  (1864)  15  Ir.  Ch.  357;  cf.  Covey  v. 
Dinsmoor  (1907)  226  111.  438,  80  N.  E.  998. 

"These  arguments  are  supported  in  both  Smith  v.  Lowenstein,  supra, 
and  Rockland-Rockport  Lime  Co.  v.  Leary,  supra.  See  also  Graves  v. 
Graves,  supra.  In  In  re  Isaacs,  supra,  the  court  expressly  refuses  to  em- 
ploy the  fiction  of  relation  back. 

sThat  this  is  the  solution  of  the  question  in  Lawes  v.  Bennett,  as  well  as 
that  the  whole  doctrine  of  equitable  conversion  by  contract  is  a  useless 
fiction,  see  "Equitable  Conversion  by  Contract"  by  Dean  Harlan  F.  Stone 
in  13  Columbia  Law  Rev.  369. 

"Attorney  General  v.  Day  (1748)  1  Ves.  Sr.  *218;  Savage  v.  Carroll 
(1810)  1  Ball  &  B.  265,  281;  In  re  Thomas  (1886)  34  Ch.  D.  166.  Thus 
there  is  no  conversion  where  the  terms  of  the  contract  are  too  vague, 
Savage  v.  Carroll,  supra,  or  where  the  title  is  defective,  Green  v.  Smith 
(1738)  1  Atk.  572;  Lunsford  v.  Jarrett  (1883)  79  Tenn.  192,  or  where  the 
contract  is  within  the  Statute  of  Frauds,  Buckmaster  v.  Harrop  (1802) 
7  Ves.  *341. 

"Bubb's  Case  (1678)  Freeman  Ch.  Cas.  *38;  Whittaker  v.  Whittaker 
(1792)  4  Bro.  Ch.  Cas.  *31 ;  Keep  v.  Miller  (1886)  42  N.  J.  Eq.  100,  6  Atl. 
495.  The  decisions  in  these  cases  may,  however,  be  explained  on  the 
ground  that  the  contract  failed  of  performance  because  of  the  uncon- 
scientious conduct  of  the  heir  or  personal  representative. 

12Hudson  v.  Cook  (1872)  L.  R.  13  Eq.  417;  Leiper's  Appeal  (1860)  35 
Pa.  420;  see  contra,  Williams  v.  Haddock  (1895)  145  N.  Y.  144,  39  N.  E. 
825. 
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the  trustees  of  the  testator  re-entered  under  the  agreement,  and  the 
contract  was  not  enforced.  The  court  held  that  the  giving  of  notice 
effected  a  conversion  of  the  property  once  for  all.  Though  sustained 
by  English  authority,  this  case  really  rests  on  two  totally  inconsistent 
theories.  The  only  logical  basis  for  the  decision  in  Lawes  v.  Bennett 
is  that  the  rights  of  the  heir  and  executor  depend  on  the  carrying  out 
of  the  contract.13  On  this  theory,  of  course,  the  exercise  of  the  reserved 
right  of  rescission  in  In  re  Blake  would  have  precluded  any  conversion. 
On  the  other  hand,  the  line  of  cases  upholding  strictly  the  fiction  of 
equitable  conversion14  makes  enforcibility  at  death  the  decisive  cri- 
terion, a  theory  which  would  negative  conversion  after  death  by  the 
exercise  of  an  option  aa  well  as  by  rescission.  The  unmaking  of  a  con- 
tract should  have  the  same  effect  as  the  making  of  it  to  change  the 
nature  of  the  property. 


Seditious  Libel. — Seditious  libels  and  seditious  words  have  been 
prosecuted  criminally  since  very  early  times.1  The  early  cases,  how- 
ever, are  of  little  value  as  legal  precedents  because,  with  the  rise  of 
popular  government,  public  opinion  on  the  subject  of  freedom  of  ex- 
pression  has  brought  about  an  attitude  far  more  liberal  than  the  one 
which  formerly  prevailed.2  A  seditious  libel,  as  the  offense  was  known 
during  the  eighteenth  century  and  up  to  the  passage  of  Fox's  Libel 
\'t.;  was  a  "written  censure  upon  public  men  for  their  conduct  as 
such  or  upon  the  laws  or  upon  the  institutions  of  the  country."4  The 
truth  of  the  utterance  afforded  no  defense,5  and  generally  the  only 
function  of  the  jury  in  such  cases  was  to  determine,  whether  there  was 
a  publication  ;is  charged.6  What  specific  publications  were  libelous, 
however,  was  a  question  of  law,7  a  rule  which  became  very  unpopular8 
since  the  court  could  determine  which  writers  on  political  subjects  were 
criminal.     The  opposition  reached  its  height  in  the  Trial  of  the  Dran 

"See  note  9,  supra. 

"See  cases  cited  in  note  10,  supra. 

^ee  2  Stephen,  History  of  the  Criminal  Law  of  England,  301.     There 

uch  offense  as  sedition  at  common  law.     Reeina  v.  Burns 

(18KO)    1'.  Cox   C   C.  355,   361;   sec  2  Stephen,  op.  cit.  298.     Seditious   libel 

differs   from   seditious   words  in  that   the   former  is  a   written  and  the  latter 

a  spoken  publication. 

'Many   of   the  early  ca  tious   libel  are  marked   with   political 

influence,  e.  u-  Trial  of  the  Seven  Bishops  (1688)  11  St.  Tr.  1339,  in  which 
most  of  the  argument  was  concerned  with  the  dispensing  power  of  the 
Kintf.  Moreover,  in  more  arbitrary  times  publications  which  at  common 
law  would  have  been  considered  seditious  libels  wen-  made  treason  by 
statul  •  phen,  op.  cit.  c,  xxiii.     These  statute-  "exercised  little  or 

no  permanent  influence  on  our  law".    2  Stephen,  op.  cit.  2<<2 

•32  Geo.  Ml  e  mm  1792). 

'2  St-  phen,  "p.  i  it.  348. 

'See  2  Stephen,  op.  <it.  307,  381. 

"Trial  of  Prancklin  <  l/.il  |  17  St.  Tr.  '2'..  667  n. 

'Trial  of  Miller  (1770)  2"  St,  T,-  B70,  893,  894;  Trial  of  Wbodfall 
I  1770)  20  St.   l  r.  895,  918. 

"In   at    least   one  case   the  jury   nullified    this   power   of    the   COUrt    by    re- 
turning a  verdict  of  not  guilty  <»f  publication.    Trial  of  Win.  Owen  I  i 
IX  St  Tr.  1203,  1228,  1229. 
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of  St.  Asaph9  where  the  indictment  was  brought  for  a  publication 
which  attacked  as  unfair  the  representation  of  the  people  in  the 
British  Parliament.  Counsel  for  the  defendant  urged  that,  as  in  other 
crimes,  specific  intent  must  be  proved  to  obtain  a  conviction,  that 
intent  was  a  question  of  fact,  and  that  therefore  the  jury  should 
determine  whether  the  matter  was  libelous.  The  judges,  however,  in 
denying  a  motion  for  a  new  trial,  rejected  the  defendant's  contention, 
though,  in  granting  a  motion  in  arrest  of  judgment,  they  agreed  that 
the  article  was  not  libelous.  Their  position  was  theoretically  sound, 
for,  while  specific  intention  is  necessary  to  complete  the  crime,  the 
defendant  need  not  intend  to  offend  against  the  law,  but  merely  to  do 
an  act  which  as  a  matter  of  law  is  criminal. 

The  general  attitude  of  the  court,  however  correct  legally,  was 
undoubtedly  hostile  to  genuine  freedom  of  expression,10  and  the  hold- 
ing in  Rex  v.  Shipley11  was  followed  nine  years  later  by  Fox's  Libel 
Act.12  Its  principal  provision  was  that  in  cases  of  libel  the  jury  should 
render  "a  general  verdict  upon  the  whole  matter  put  in  issue".  While 
in  its  preamble  the  Act  seemed  simply  an  expression  of  the  common 
law,  it  really  worked  a  fundamental  change  by  making  the  jury  judges 
of  both  law  and  fact13  and  by  adding  seditious  intention  as  an  element 
of  the  crime.14  Seditious  intention  has  been  defined  as  an  intention 
to  bring  into  hatred  or  contempt  the  king  or  any  branch  of  the  es- 
tablished government  or  to  excite  disaffection  or  class  antagonism 
in  the  country.13  In  determining  intention  the  courts  apply  the 
familiar  rule  that  prima  facie  every  man  must  be  taken  to  intend 
the  natural  consequences  of  his  acts  under  the  circumstances.16  The 
modern  crime  then  consists  in  publishing  seditious  matter  with  a 
seditious  intention.17     Truth  plays  no  part  for,  though  by  Lord  Camp- 

eRex  v.  Shipley   (1783)   21   St.  Tr.  847. 

K2  Stephen,  op.  cit.  348,  349. 

nSee  note  9,  supra. 

^See  note  3,  supra. 

"Regina  v.  Lovett  (1839)  9  Car.  &  P.  462,  466;  Regina  v.  Sullivan 
(1868)  11  Cox  C.  C.  44,  52. 

"Rex  v.  Lambert  &  Perry  (1810)  2  Camp.  398,  404;  Regina  v.  M'Hugh 
(1901)  2  Ir.  R.  569;  2  Stephen,  op.  cit.  359;  9  Halsbury,  Laws  of  England, 
460.  Contra,  Rex  v.  Aldred  (1909)  22  Cox  C.  C.  1.  3;  13  Encyc.  Laws  of 
England  (2nd  ed.)  210.  Lord  Kenyon  is  quoted  as  having  said  that  a  man 
might  publish  whatever  a  jury  of  his  countrymen  thought  not  blameable. 
See  Regina  v.  Sullivan,  supra,  50.  This  change  in  the  law  applies  also  to 
seditious  words.    Regina  v.  Burns,  supra,  361. 

15For  a  more  complete  definition  see  Stephen,  Digest  Criminal  Law,  Art. 
93,  approved  in  Regina  v.  M'Hugh,  supra,  578  and  Regina  v.  Burns,  supra, 
360. 

16Regina  v.  Burns,  supra,  365;  Regina  v.  Sullivan,  supra,  58;  see  Stephen, 
Digest  Criminal  Law,  Art.  94. 

"Rex  v.  Lambert  &  Perry,  supra,  401;  Regina  v.  Lovett,  supra,  466; 
Regina  V.  Sullivan,  supra,  52;  Stephen,  in  his  Digest  Criminal  Law,  Art.  91 
says:  "Every  one  permits  a  misdemeanor  who  publishes  verbally  or  other- 
wise any  word  or  any  document  with  a  seditious  intention".  This  state- 
ment was  approved  in  Regina  v.  Burns,  supra,  359,  but  it  seems  objection- 
able, since  it  makes  any  utterance  criminal  if  made  with  seditious  inten- 
tion.    A  defamatory  libel  against  the  King  is  indictable  without  regard  to 
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bell's  Actis  the  truth  of  a  publication  made  in  the  interests  of  public 
good  is  a  defense  to  a  prosecution  for  defamatory  libel,  these  provisions 
do  not  protect  seditious  utterances.19 

The  law  of  seditious  libel  has  been  unimportant  in  America  and 
there  have  been  very  few  prosecutions.20  It  was  in  proceedings  with 
regard  to  an  indictment  for  publishing  a  seditious  libel  on  the  Presi- 
dent of  the  United  States  that  the  Supreme  Court  decided  that  the 
federal  courts  have  no  jurisdiction  over  common  law  crimes.21  The 
only  federal  cases,  indeed,  arose  under  the  Alien  and  Sedition  Law22 
which  provided  that  the  utterance  was  not  criminal  unless  made 
with  an  intent  to  defame.23  This  law  was  designed  to  meet  a  special 
emergency  and  there  is  no  such  federal  statute  to-day.24  The  states 
have  had  little  occasion  to  prosecute  this  offense.  There  is,  however, 
one  instance  where  a  prosecution  for  the  common  law  crime  was 
instituted  as  the  result  of  the  publication  of  an  attack  on  democratic 
government  as  established  in  this  country.  The  court  charged  that 
the  words  should  be  given  their  natural  meaning  and  that  to  convict 
the  jury  would  have  to  find  that  the  publication  was  "seditiously, 
maliciously,  and  wilfully  aimed"  at  the  United  States  or  at  the  Con- 
stitution of  the  United  States  or  of  the  state.25 

In  the  recent  case  of  Rex  v.  Giesinger  (Sask.  1916)  32  D.  L.  R.  325, 
the  Supreme  Court  of  Saskatchewan  considered  the  question  of  intent 
in  a  prosecution  for  seditious  libel.  The  defendant  wrote  a  letter  which 
referred  in  disparaging  terms  to  the  Canadian  troops  and  sent  it  to 
a  newspaper  printed  in  the  United  States  knowing  that  it  would  cir- 

its  seditious  nature.  Rex  v.  Mylius  (1911)  The  Times  (London)  February 
2nd,  1911.  A  publication  exciting  sedition  against  a  foreign  king  or  gov- 
ernment is  criminal,  though  not  a  seditious  libel.  Rex  v.  Antonelli  (1905) 
70  J.  P.  4. 

"6  &  7  Vict.  c.  96  (1843). 

"Queen  v.  Duffy  (1846)  9  Ir.  L.  R.  (3rd.  series)  329.  44  &  45  Vict.  c. 
60  §  4  (1881)  provides  that  the  court  may,  on  hearing  the  charge  in  a- 
prosecution  against  a  newspaper  for  libel,  dismiss  it  if  it  is  believed  that 
the  statement  was  true  and  made  without  malice.  But  this  has  been  held 
not  to  apply  to  prosecutions  for  seditious  utterances.  Ex  parte  O'Brien 
(1883)  12  L.  R.  (Ir.)  29,  33.  51  &  52  Vict.  c.  64  §  4  (1888)  allows  a  fair 
and  accurate  account  of  all  public  meetings  to  be  published  if  the  publica- 
tion is  made  without  malice  This  statute  likewise  is  inapplicable  to  cases 
of  seditious  libel.     Regina  v.  M'Hugh,  supra,  580,  582. 

"1  Bishop,  New  Criminal  Law  (8th  ed.)  §  457,  sec.  3. 

"United  States  v.  Hudson  (1812)  11  U.  S.  32. 

El  Stat.  596  (1798).  This  law  expired  in  accordance  with  its  own  terms 
in  1801. 

ited  States  v   Callender  (C.  ('.  1800)  25  Fed.  Cas.  No.  14709. 

:'lt  is.  however,  a  crime  tor  any  one  whether  he  owes  allegiance  to  the 
United  Slat--  or  not  to  mute  to  insurrection.  10  U.  S.  Comp.  Stat.  (1916) 
§  lOloK.  In  his  proclamation  of  April  6th,  1917,  made  pursuanl  to  the 
authority  vested  in  him  by  7  U.  S.  Comp.  Stat.  (1916)  §§  7615,  7616,  7617, 
7618,  (Ik-  Presidenl  of  the  United  State-  forbade  alien  enemies  from  writ- 
ing, printing  or  publishing  any  attack  against  the  United  States  or  any 
branch  of  tin-  l;..\ eminent, 

■Respublica  ?■.  Dennie  (Pa.  1805)  4  Yeates  2<>7.  The  defendant  was 
acquitted. 
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culate  in  Canada.  Under  the  Criminal  Code  of  the  province26  a 
seditious  libel  is  a  libel  expressive  of  seditious  intention.  Consequently, 
on  an  appeal  from  a  conviction,  after  the  lower  court  had  refused  to 
charge  that  an  intention  to  stir  up  disaffection  must  be  found  to  convict, 
the  Supreme  Court  very  properly  ordered  a  new  trial  on  the  ground 
that  the  jury  had  made  no  finding  on  the  question  of  intention.  The 
Code  provision  and  the  decision  are  both  in  harmony  with  the  view 
indicated  above. 

'Trim.  Code  Sask.  §  132. 
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Denton  D.  Robinson,  Editor-in-Charge. 
Edward  I.  Devlin,  Jr.,  Associate  Editor. 

Agency  —  Innocent  Misrepresentation  —  Rescission  of  Sale.  —  The 
plaintiff,  intending  to  lease  the  defendant's  apartment,  was  induced  to 
purchase  the  furniture  therein  by  a  false,  though  innocent,  representa- 
tion of  the  defendant's  real  estate  agent  as  to  the  respectability  of 
the  premises.  The  defendant  himself  knew  the  apartment  had  a  bad 
reputation,  but  did  not  even  know  the  representation  had  been  made. 
Held,  the  purchaser  is  entitled  to  rescission.  Gibson  v.  Oottingham 
(in Hi)  .32  D.  L.  R.  213. 

A  plaintiff  may  obtain  rescission  of  an  executed  contract,  induced 
by  a  material  false,  though  innocent,  representation  of  the  defendant. 
15  Columbia  Law  Rev.  187;  Smith  v.  Bricker  (1892)  86  Iowa  285,  53 
X.  W.  250;  Buchanan  v.  Burnett  (1909)  102  Tex.  492,  119  S.  W.  1141. 
And  it  is  well  settled  that  a  contract  may  be  rescinded  if  it  wa3 
obtained  by  a  material  and  fraudulent  misrepresentation  on  the  part 
of  the  defendant's  agent.  Eettlewell  v.  Refuge  Assur.  Co.  [1908] 
1  K.  B.  545,  aff'd  [1909].  A.  C.  243;  Forster  v.  Wilshusen  (1895)  14 
Misc.  520,  35  N.  Y.  Supp.  1083.  In  such  a  case,  the  courts  have  gone 
even  further  and  held  the  defendant  in  an  action  of  deceit.  Barwick 
v.  English  Joint  Stock  Bank  (1867)  L.  R.  2  Ex.  259;  Dowi  v. 
Finucane  (1912)  205  N.  Y.  251,  98  N.  E.  391;  Burdick,  Torts  (3rd  ed.) 
§  461.  Remembering  that  in  an  action  for  rescission  only  misrepresen- 
tation need  be  proved,  see  Beery  v.  Peek  (1889)  14  A.  C.  337,  359, 
whereas  in  deceit  bad  faith  is  of  the  essence,  the  doctrine  of  the  instant 
case  seems  sound.  Wilson  v.  Carpenter  (1895)  91  Va.  183,  21  S.  E.  243. 
On  principle,  the  defendant  should  not  be  allowed  to  keep  the  benefits 
of  a  contract  obtained  by  the  false  representation  of  his  agent,  acting 
in  the  scope  of  his  implied  authority  to  make  representations  as  to 
the  state  of  the  property.  The  case  of  Cornfoot  v.  Fowke  (1840)  6  M. 
&  W.  358,  apparently  contra,  turned  on  a  point  of  pleading  and  has 
not  been  followed  See  National  Exchange  Co.  v.  Drew  (1855)  32 
L.  &  Eq.  1,  14;  Fitzimmons  v.  Joslin  (1849)  21  Vt.  129,  140. 

Appeal  \\i>  Error-  Effect  of  Stipulation  Admitting  Foreign  Law 
Withoi  r  Proof.— The  defendant,  sued  in  Washington  for  injuries  suf- 
fered in  Idaho,  stipulated  that  the  law  of  Idaho  should  be  considered 
in  evidence  without  proof.  The  trial  judge  charged  that  under  the 
law  of  Idaho  the  plaintiff  could  recover.  Pending  the  appeal,  the  court 
of  Idaho  reversed  itself.  Held,  the  defendanl  was  no1  precluded  by 
his  stipulation  from  attacking  as  error  the  charge  of  the  trial  court 
on  the  Idaho  law.  Bogitch  v.  Potlatch  Lumber  Co.  (Wash.  1916)  16J 
Pac.  487. 

In  order  to  facilitate  the  administration  of  justice  stipulation-  made 
by  an  attorney  in  the  conduct  of  a  case  are  binding  upon  the  client, 
111.  Steel  Co.  v.  Warraa  (1909)  ill  Wis.  L19.  123  X.  W.  656,  unless 
they  are  the  result  of  fraud,  accident,  or  mistake,  see  ///.  Steel  Co. 
v.  Warraa,  supra,  or  clearly  beyond  the  attorney's  authority.  8chat  fer 
v.  Schoenbom  <  1905)  94  Minn.  490,  108  X.  W.  501.  Due  to  hie  exclu- 
sive control  ever  matter-  of  procedure  an  attorney  may  make  a  stipu- 
lation relating  to  the  pleadings,  Morris  v.  Press  Pub.  Co.  (1004)  98 
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App.  Div.  143,  90  N.  Y.  Supp.  673;  Brown  v.  Spiegel  (1909)  156  Mich. 
138,  120  X.  W.  579,  or  providing  for  the  introduction  of  competent 
evidence  without  formal  testimony,  Holmes  v.  State  (1908)  82  Neb.  406, 
118  'N.  W.  99,  or  agreeing  that  one  suit  shall  abide  the  result  of  another 
involving  the  same  questions  of  law  and  fact.  Brown  v.  Arnold  (8 
C.  C.  A.  1904)  131  Fed.  723;  Commercial  etc.  Assur.  Co.  v.  Chatta- 
hoochee Lumber  Co.  (1908)  130  Ga.  191,  60  S.  E.  554.  Even  the  client 
himself  cannot  stipulate  upon  a  subject  within  the  scope  of  the  attor- 
ney's authority.  Bonnifield  v.  Thorp  (D.  C.  1896)  71  Fed.  924; 
Crescent  Canal  Co.  v.  Montgomery  (1899)  124  Cal.  134,  56  Pac.  797. 
Though  the  attorney's  control  of  the  remedy  is  complete  the  cause 
of  action  itself  in  the  client's  hands,  see  Bonnifield  v.  Thorp,  supra, 
and  the  attorney  cannot  waive  the  substantial  rights  of  the  client 
by  stipulation  or  otherwise.  Lytle  v.  Crawford  (1902)  69  App.  Div. 
273,  74  K  Y.  Supp.  660;  Pomeroy  v.  Prescott  (1910)  106  Me.  401,  76 
Atl.  898.  Since  suitors  should  never  be  prejudiced  by  the  mistakes  of 
officers  of  the  court,  Neele  v.  Berryhill  (N.  Y.  1849)  4  How.  Pr.  *16, 
the  principal  case  is  correct  in  holding  that  the  stipulation  did  not 
prevent  the  appellate  tribunal  from  considering  any  errors  of  the 
trial  judge  in  interpreting  the  lex  loci.  Cf.  Harvin  v.  Blachman 
(1902)  108  La.  426,  32  So.  452. 

Bailment— Wrongful  Pledge  of  Client's  Stock  by  Stock  Broker- 
Equity. — Stock  brokers  hypothecated  for  a  general  indebtedness  to 
defendant  bank  securities  of  plaintiff  which  they  had  no  right  to 
hypothecate,  together  with  securities  of  others  which  they  had  the 
right  to  hypothecate.  Held,  when  plaintiff's  securities  have  been 
sold  she  is  entitled  to  priority  over  the  owners  of  the  other  securities 
in  the  balance  remaining  after  the  debt  has  been  paid.  Gouert  v. 
Mechanics'  &  Metals  Nat.  Bank  (App.  Div.  1917)  163  N.  Y.  Supp.  311. 
While  an  owner  leaving  stock  with  another  may  under  certain 
circumstances  be  estopped  from  asserting  title  against  a  pledgee  parting 
with  value  on  the  faith  of  the  apparent  ownership  of  the  bailee,  King 
v.  Mellon  Nat.  Bank  (1910)  227  Pa.  22,  75  Atl.  832,  the  owner  is 
entitled  to  the  stock  as  against  everyone  but  the  pledgee,  Matter  of  Mills 
(1908)  125  App.  Div.  730,  110  N.  Y.  Supp.  314,  and  the  latter  no 
longer  has  any  lien  after  his  debt  is  paid.  In  re  Mclntyre  &  Co.  (2 
C.  C.  A.  1910)  181  Fed.  955.  If  the  owner  of  stock  wrongfully  pledged 
should  notify  the  pledgee  of  his  rights,  he  would  then  stand  as  a 
simple  surety  for  the  payment  of  the  loan,  Smith  v.  Savin  (1894)  141 
X.  Y.  315,  36  K  E.  338,  and  he  may  demand  that  the  proceeds  of 
the  stock  rightly  pledged  be  applied  to  the  discharge  of  the  pledge 
before  he  shall  be  called  upon  to  bear  a  burden  imposed  upon  his 
property  by  the  wrongful  act  of  his  bailee.  Skiff  v.  Stoddard  (1893) 
63  Conn.  198,  231,  26  Atl.  874,  885.  Nor  does  the  fact  that  the  pledgee 
did  not  do  this  change  the  legal  rights  of  the  party,  Matter  of  Mills, 
supra:  the  rights  of  the  owner  of  the  stock  wrongfully  hypothecated 
are  superior  to  those  of  the  claimants  whose  stock  was  rightly  hypothe- 
cated, In  re  Ennis  (2  C.  C.  A.  1911)  187  Fed.  720,  and  this  right  of 
priority  ought  to  follow  the  proceeds  of  the  securities.  Sillcocks  v. 
Gallaudet  (1892)  66  Hun  522,  21  N.  Y.  Supp.  552.  In  other  words, 
the  parties  whose  securities  were  pledged  without  right  are  subrogated 
to  the  rights  of  the  brokers  against  the  other  claimants.  In  re  Ennis, 
supra,  p.  722,  n.  1.  The  decision  in  the  principal  case  seems  to  be 
a  correct  application  of  the  doctrine  of  marshaling,  by  which  a  person 
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having  two  funds  to  satisfy  his  demands  is  prevented  from  disappoint- 
ing, bv  his  election,  a  partv  having  but  one  fund.  Pomeroy,  Eq.  Jur. 
§  1414;  Bank-  of  Commerce  v.  First  Nat.  Bank  (1898)  150  Ind.  588, 
50  N.  E.  566;  Collerd  v.  Tully  (1910)  77  N.  J.  Eq.  439,  77  Atl.  1079. 

Bankruptcy — Discharge — Fraudulent  Transfer  to  a  Corporation. — 
An  insolvent  debtor  organized  a  corporation  to  which  he  transferred 
the  more  profitable  of  his  stores  in  return  for  nearly  all  of  the  stock, 
which,  after  he  had  filed  his  petition,  he  voluntarily  delivered  to  his 
trustee  in  bankruptcy.  Held,  the  transfer  of  property  to  the  corpora- 
tion was  void  since  it  fraudulently  delayed  creditors.  In  re  Braus 
(D.  C.  S.  D.  X.  Y.  1916)  237  Fed.  139. 

When  a  debtor  transfers  his  assets  to  a  corporation  in  return  for 
all  or  nearly  all  of  the  stock  the  transaction  is  not  necessarily  a  fraud 
on  creditors,  Gardner  v.  Haines  (1905)  19  S.  D.  514.  104  X.  W.  244; 
1>.  i.smore  Comm.  Co  v.  Shong  (1898)  98  Wis.  380,  74  X.  W.  114,  for  a 
bona  fide  transfer  of  property  leaves  the  debtor  in  possession  of  stock 
equivalent  in  value  to  the  property  transferred.  Baker  v.  Xaglee  (1887) 
a.  876,  1  S.  E.  191;  Scripps  v.  Crawford  (1900)  123  Mich.  173,  81 
X.  W.  1098.  Even  where  the  debtor  is  insolvent  the  delivery  of  his 
ts  to  a  corporation  in  exchange  for  stock,  if  made  in  good  faith,  is 
not  void,  Kingman  &  Co.  v.  Mowry  (  1899)  182  111.  256,  55  X.  E.  330; 
Troy  v.  Morse  (1900)  22  Wash.  280,  60  Pac.  648,  and  in  jurisdictions 
where  preferences  are  allowed  the  assignment  of  stock  received  to 
favored  creditors,  if  made  without  fraud  or  collusion,  is  valid.  Haring 
v.  Hamilton  (1900)  107  Wis.  112,  82  X.  W.  698;  Troy  v.  Morse,  supra. 
When,  however,  the  transaction  is  in  fact  fraudulent,  the  transfer  of 
property  is  void  as  to  creditors,  Bradsliaw  v.  Hal  pin  (1904)  180  Mo. 
666,  79  S.  W.  685,  and  creditors  need  not  rely  solely  on  the  stock  in  the 
debtor's  possession,  but  may  proceed  directly  against  the  property 
fraudulently  conveyed.  Buckwalter  v.  Whipple  (1902)  115  Qa.  484, 
41  S.  E.  1010;  Colorado,  etc.  Co.  v.  Acres  Comm.  Co.  (1902)  18  Colo. 
253,  70  Pac.  954.  This  result  does  not  disregard  the  separate  ex- 
istence of  the  corporation,  see  Glenn,  Creditors'  Rights  &  Remedies 
•;  L05,  bu1  merely  declares  that  the  conveyance  to  it  is  void  and  the 
corporation  survives.  See  Bennett  v.  Minott  (1896)  28  Ore.  839,  H 
Pac.  288.  The  facts  found  in  the  principal  case  seem  to  warrant  the 
court  in  holding  the  transfer  void. 

Carriers—  Contract  Dutv  to  Supply  Passengers  With  Skats. — Plain- 
tiff refused  to  pay  his  fare  on  b  car  because  he  could  find  uo  seat. 
1 1.  rendant's  conductor  ejected  him  in  a  reasonable  place  with  no  undue 
violence.  Held,  plaintiff  cannot  recover  for  the  ejection.  Bossman  v. 
Georgia  By.  <(:  Power  Co.  (Qa.  L916)  91  S.  E.  90. 

The  little  law  on  this  subject  is  very  unsatisfactory.  Tt  ha 
held  that  the  contract  for  transportation  entered  into  by  the  carrier 
includes  a  contract  to  provide  a  Beat;  and  that  unless  such  scat  lb  pro- 
vided, th<  :  may  Leave  the  car  a1  a  rea  onable  locality  and  sue 
the  carrier  for  breach  of  its  contract  to  convey  him  and  to  provide  a 
By.  v.  Leigh  I  iv^>  r«  Ark.  868;  Davis  v.  Kan- 
City  etc.  B.  B.  (1878)  58  M-.  817;  or  he  may  surrender  the  fare 
and  -ue  thereafter  for  the  breach.  Gave  v.  Seaboard  Air  Line  (1912) 
94  S.  0.  282,  77  8.  E.  1017.  But  obviously  the  passenger  cannol  ac- 
cept the  transportation  and  repudiate  his  obligation  to  pay,  on  the 
ground  that  no  seal  ha    been  provided.    Davis  v.  Kansas  City  etc.  B.  R., 
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supra;  St.  Louis  etc.  Ry  v.  Leigh,  supra.  Upon  refusal  to  surrender 
the  fare  the  passenger  must  leave  the  train  at  the  first  reasonable  place; 
and  not  until  his  failure  to  do  so  does  he  become  a  trespasser  liable  to 
be  ejected  at  any  unreasonable  place  that  is  safe.  Hardenbergh  v.  St. 
P.  etc.  Ry.  (1888)  39  Minn.  3,  38  N.  W.  625.  It  would  seem,  however, 
from  a  practical  viewpoint,  that  the  carrier's  obligation  to  provide  a 
seat  is  not  an  unqualified  one,  and  it  has  been  held  that  where  an  un- 
expected emergency  occurs,  the  company  will  be  excused  from  its  duty 
to  provide  reasonable  accommodations,  including  seats.  Van  An  da  v. 
Northern  Nav.  Co.  (7  C.  C.  A.  1901)  111  Fed.  765;  see  Cave  v.  Sea- 
board Air  Line,  supra;  Hardenbergh  v.  St.  P.  etc.  Ry.,  supra.  Further- 
more where  the  passenger  knew  at  the  time  the  contract  was  made 
that  there  were  no  seats  to  be  had,  there  are  dicta  to  the  effect  that 
the  obligation  as  to  seats  is  waived;  see  Cave  v.  Seaboard  Air  Line, 
supra;  but  since  a  promissory  obligation  cannot  be  waived  in  such  man- 
ner, a  better  basis  for  such  view  would  seem  to  be  that  a  promise  to 
supply  a  seat  was  never  made  to  the  passenger.  In  the  principal  case, 
the  action  was  brought  for  the  ejection  itself  which  had  occurred  at  a 
reasonable  place,  but  it  would  seem  that  had  it  been  brought  on  the 
contract  obligation  and  had  the  circumstances  been  such  that  a  rea- 
sonable man  might  not  have  known  that  no  seats  were  to  be  had,  a 
recovery  might  have  been  allowed.  See  St.  Louis  etc.  Ry.  v.  Leigh, 
supra. 


Carriers— Demurrage — Uniform  Demurrage  Code — Private  Cars. — 
Plaintiff  in  error  contests  a  demurrage  charge  on  its  private  cars 
standing  on  a  switch  leading  to  its  warehouse.  Held,  the  charge  was 
proper  under  the  Uniform  Demurrage  Code,  as  the  switch  was  not  in 
fact  a  private  track,  despite  the  stipulation  of  the  parties  to  that  effect. 
Swift  &  Co.  v.  Eoching  Valley  Ry.  (1917)  37  Sup.  Ct.  298. 

The  language  of  the  Uniform  Demurrage  Code  includes  private 
cars  and  since  the  purpose  of  demurrage  is  to  force  the  cars  back  into 
use,  this  regulation  has  been  upheld  as  preventing  the  available  supply 
of  cars  from  varying  as  private  cars  are  released  or  withheld.  Proctor 
&  Gamble  Co.  v.  United  States  (Commerce  Ct.  1911)  188  Fed.  221, 
227,  and  thus  carrying  out  the  spirit  and  purpose  of  the  demurrage 
rule.  National  Refining  Co.  v.  St.  Louis  I.  M.  &  S.  Ry.  (6  C.  C.  A. 
1916)  237  Fed.  347.  Cars  thus  rented  by  shippers  are  to  be  regarded 
as  part  of  the  equipment  of  the  road,  State  v.  C.  N.  0.  &  T.  P.  Ry. 
(1890)  47  Oh.  St.  130,  140,  23  K  E.  928,  931;  Pa.  R.  R.  v.  Waverly 
Oil  ^Yorks  Co.  (1914)  58  Pa.  Super  Ct.  154,  for  the  shipper  cannot 
both  let  the  cars  to  the  railroad  for  the  purpose  of  transporting  his 
commodity  and  hold  them  for  purposes  of  storage.  National  Refining 
Co.  v.  St.  Louis  I.  M.  &  S.  Ry.,  supra.  Nor  can  the  carrier  give  the 
owner  of  the  car  any  advantage  as  a  shipper  which  he  would  not  have 
if  the  car  were  owned  by  another,  for  that  would  be  unjust  discrimina- 
tion. State  v.  C.  N.  0.  &  T.  P.  Ry.,  supra;  see  National  Refining  Co. 
v.  St.  Louis  I.  M.  &  S.  Ry.,  supra,  and  it  has  been  said  that  one  of 
the  offices  of  a  demurrage  charge  is  to  assist  in  lessening  the  ad- 
vantage which  large  shippers  might  have  over  those  of  smaller  facili- 
ties. See  St.  Louis  I.  M.  &  S.  Ry.  v.  National  Refining  Co.  (D.  C. 
1915)  226  Fed.  357.  Hence,  the  courts  have  upheld  demurrage  charges 
on  such  private  cars  standing  on  a  side  track  owned  by  the  railroad 
and  subject  to  its  control  but  in  fact  used  exclusively  for  the  shipper's 
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business,  Norfolk  &  Western  By.  v.  Swift  &  Co.  (1914)  56  Pa.  Super. 
Ct.  471,  and  even  on  private  cars  standing  on  private  tracks.  Proctor 
&  Gamble  Co.  v.  United  States,  supra,  affirming  19  I.  C.  C.  556; 
cf.  Pa.  R.  R.  v.  Waverly  Oil  Works  Co.,  supra,  though  it  is  doubtful 
if  this  would  apply  to  a  case  where  the  railroad  pays  nothing  for  the 
use  of  the  cars.  Cf.  State  v.  C.  N.  0.  cfi  T.  P.  Ry.,  supra.  The  deci- 
sion in  the  principal  case,  however,  goes  on  the  ground  that  the  cars 
were  on  a  track  belonging  to  the  railroad,  the  court  disregarding  the 
stipulation  of  the  parties  that  this  was  a  private  track  for  the  reason 
that  it  decides  only  real  controversies  and  will  not  pass  on  moot  or 
fictitious  cases.  United  States  v.  Hamburg- American  Co.  (1916)  239 
U.  S.  466,  36  Sup.  Ct.  212. 

Chattel  Mortgages — Mortgagor's  Right  to  Sell — Mortgagee's 
Right  of  Action  for  Impairment  of  Mortgaged  Security. — The 
mortgagee  sued  for  damages  for  the  impairment  by  the  mortgagor  of 
his  chattel  mortgage  security  by  a  sale  of  the  chattels  before  the 
mortgage  debt  was  due.  Held,  since  there  was  no  evidence  that  the 
debtor  was  insolvent  and  there  was  evidence  as  to  the  purchasers 
against  whom  the  mortgagees  might  have  proceeded,  the  plaintiff  has 
sustained  no  injury  for  which  he  can  recover.  Norton  v.  Shields 
(App.  Div.  4th  Dept.  1916)  161  N.  Y.  Supp.  880. 

Though  a  chattel  mortgage  given  as  security  vests  a  defeasible 
legal  title  in  the  mortgagee,  the  mortgagor  rightfully  in  possession 
still  has  such  a  substantial  legal  interest  in  the  chattels  that  before 
default  he  may  sell  his  interest  or  it  may  be  seized  on  execution 
against  him;  but  a  purchaser  at  such  a  sale  takes  only  the  interest 
which  the  vendee  had.  Martin  v.  Lewinski  (1900)  54  App.  Div.  573, 
66  N.  Y.  Supp.  995;  Corrigan  v.  Sammis  (1909)  65  Misc.  473,  120 
N.  Y.  Supp.  69;  see  Moore  v.  Prentiss  etc.  Co.  (1892)  133  N.  Y.  144, 
148,  30  N.  E.  736;  Griffin  &  Curtis,  Chattel  Mortgages,  3,  4.  Hence, 
the  mortgagee  has  against  the  purchaser  the  same  remedies  on  the 
mortgage  as  he  had  against  the  mortgagor.  See  Hathaway  v.  Bray- 
man  (1870)  42  N.  Y.  322;  Hamill  v.  Gillespie  (1872)  48  N.  Y.  556; 
Marl  in  \.  Lewinski,  supra.  But  in  such  a  sale  if  the  articles  are 
dispersed  and  .-cat tend  bo  that  the  mortgagor  is  unable  to  follow 
them,  he  has  sustained  an  injury  to  his  security  for  which  he  may 
recover  damages.  Lathrop  v.  Twelfth  Ward  Bank  (1911)  146  App. 
Div.  567,  l-l  X.  Y.  Supp.  314;  see  Manning  v.  Monaghan  (1861)  23 
N.  Y.  539,  545;  Carpenter  v.  Simmons  (1863)  28  How.  Pr.  12;  cf. 
Van   Pelt  v.  McGraw  (1850)  4  N.  Y.   L10.     Opon  default  in  payment 

of  the  mortgaged  debt  the  mortgagee's  title  1 mes  absolute  so  that 

he  may  maintain  any  possessors   action.     /;"//  v.  Sampson  (1866)  35 
N.  Y.  274;  Manchester  v.  Tibbetts  (1890)  121  N.  Y.  219.  24  N.   E 
304;  Fidelity  Loan   Ass'n.  v.  Connolly   (1906)   92   X.   V.   Supp. 
but  see  Matter  of  Moss  v.   Lightfine  (1908)  60  Misc.  62,  111  N.  Y. 
Supp.  676.    There  then  remain-  lii  the  mortgage  debtor  only  an  equity 
of   redemption    which   cannot  be  taken    on   execution,    Leadbetter  v. 
Leadbetter  (1891)    L26   X.   Y.    190,  26   N.   E.  266;  Craft  v.  Brandow 
(1901)  61  App.  Div.  247,  Tit  X.  V.  Supp.  864,  but  which  the  morl 
may  convey.     Tremaine  \.  Mortimer  (1891)  128  N.  V.   1.  27   N.  E. 
1060;  Curtis  &  Griffen,  op.  cit.  L27.    The  court  in  the  principal 
applying  these  princ  |  ■  »rred  in  denying  relief,  for  the  plain- 

tiff was  able  to  follow  the  chattels  into  the  hand-  of  the  purchasers, 
and  hence,  hia  security  was  ool  impaired. 
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Constitutional  Law — Due  Process — Error  of  State  Court. — The 
Supreme  Court  of  North  Dakota  made  an  alleged  erroneous  decision 
applying  its  own  law  to  a  suit  for  the  cancellation  of  an  executory 
contract  to  sell  land  situated  in  that  state,  which  was  made  in  another 
state,  and  there  to  be  performed.  Held,  no  denial  of  due  process  can 
be  predicated  upon  the  failure  of  a  state  court  to  apply  the  proper  law 
to  the  case.    Kryger  v.  Wilson  (1916)  37  Sup.  Ct.  34. 

Although  the  courts  have  consistently  refused  to  define  "due  pro- 
cess"' in  express  terms,  it  is  well  settled  that  the  mere  misconstruction 
by  a  state  tribunal  of  its  own  law  does  not  constitute  a  denial  of  due 
process.  Patterson  v.  Colorado  (1907)  205  U.  S.  454,  27  Sup.  Ct.  556. 
The  rule  should  be  the  same  as  to  foreign  law,  since  its  applicability 
and  interpretation  is  the  proper  function  of  the  local  court.  Finney 
v.  Guy  (1903)  189  U.  S.  335,  23  Sup.  Ct.  558.  The  principal  reason  for 
not  extending  the  due  process  clause  to  errors  of  the  state  courts  is 
the  inexpediency  of  thus  opening  the  federal  courts  to  every  disap- 
pointed suitor.  Tracy  v.  Ginzberg  (1907)  205  U.  S.  170,  27  Sup.  Ct. 
461.  Whether  under  any  circumstances  a  decision  may  be  so  grossly 
erroneous  as  to  constitute  a  denial  of  due  process,  cannot  be  considered 
as  conclusively  decided.  It  has  been  intimated  that  the  lower  court 
must  be  impartial  and  mentally  competent,  cf.  Jordan  v.  Massachu- 
setts (1912)  225  TJ.  S.  167,  176,  32  Sup.  Ct.  651,  and  free  from  intimi- 
dation. See  Frank  v.  Mangum  (1915)  237  U.  S.  309.  35  Sup.  Ct.  582. 
A  line  of  cases  involving  condemnation  proceedings  has  laid  down  the 
rule  that  an  absolute  disregard  of  the  complainant's  rights  may  raise 
a  question  under  the  Fourteenth  Amendment.  Chicago  etc.  R.  R.  v. 
Chicago  (1897)  166  IT.  S.  226,  17  Sup.  Ct.  581;  McGovern  v.  New  York 
(1913)  229  U.  S.  363,  33  Sup.  Ct.  876;  Myles  Salt  Co.  v.  Iberia  Drain- 
age Dist.  (1916)  239  U.  S.  478,  36  Sup.  Ct.  204.  Although  this  doc- 
trine might  be  extended  to  cases  between  individuals,  2  Willoughby, 
Constitutional  Law  §  472 ;  3  Illinois  Law  Eev.  195,  the  condemnation 
cases  can  be  distinguished  as  involving  another  distinct  element  of 
due  process,  i.  e.,  the  right  to  just  compensation  for  the  taking  of  pri- 
vate property.  Furthermore,  the  same  practical  reason  which  has  been 
given  in  the  case  of  ordinary  mistake  applies  with  equal  force  to  the 
case  of  gross  error. 

Constitutional  Law — Due  Process — Service — Absent  Eesident  De- 
fendant.— The  defendant  left  Texas  with  intent  to  establish  a  resi- 
dence elsewhere.  After  his  departure,  but  before  the  establishing  of 
the  new  residence,  the  plaintiff  brought  suit  on  a  note.  The  only  serv- 
ice was  by  publication.  Held,  judgment  rendered  thereon  is  void  for 
want  of  due  process.  McDonald  v.  Mabee  (IT.  S.  Sup.  Ct.,  Oct.  Term, 
1916.  No.  135,  decided  March  6,  1917). 

Since  Pennoyer  v.  Neff  (1877)  95  U.  S.  714,  it  has  been  generally 
conceded  that  a  personal  action  against  a  non-resident  defendant,  ren- 
dered upon  constructive  or  substituted  service  or  actual  service  outside 
the  state,  is  void.  Riverside  etc.  Mills  v.  Menefee  (1915)  237  U.  S.  189, 
35  Sup.  Ct.  579;  Long  v.  Home  Ins.  Co.  (1894)  114  N.  C.  465,  19  S.  E. 
347.  For  a  non-resident  defendant,  when  beyond  the  territorial  limits 
of  the  state,  is  not  amenable  to  its  process.  Pennoyer  v.  Neff,  supra; 
Schwinger  v.  Hickok  (1873)  53  K  Y.  280;  cf.  McEwan  v.  Zimmer 
(1878)  38  Mich.  765.  In  the  case  of  a  resident  defendant,  however, 
constructive  or  substituted  service,  if  reasonably  certain  to  give  the 
defendant  notice,  is  valid.     Town  of  Hinckley  v.  Kettle  River  R.  R. 
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(1897)  70  Minn.  1"."'.  72  X.  W.  835;  Ward  Lumber  Co.  v.  Henderson- 
White  Mfg.  Co.  (1907)  107  Ya.  G26,  59  S.  W.  476.  Moreover,  a  resi- 
dent defendant,  since  he  owes  allegiance  to  the  laws  of  his  state,  may 
be  served,  even  though  temporarily  absent  from  the  state,  by  leaving 
a  copy  at  hia  residence,  Huntley  v.  Baker  (1884)  33  Hun.  578;  Sturgis 
v.  Fay  i  L361  I  L6  End.  429;  contra,  Amsbaugh  v.  Exchange  Bank  (18S5) 
3.3  Kan.  100,  5  Pac.  384;  cf.  Feighan  v.  Sobers  &  Son  (1913)  84  N.  J. 
L.  575,  87  Atl.  636,  or  by  publication.  Fernandez  v.  Casey  &  Swasey 
(1890)  77  Tex.  452,  14  S.  \V.  119;  see  Henderson  v.  Stamford  (1870) 
105  Mass.  504;  contra,  De  la  Montanya  v.  De  la  Montanya  (1896)  112 
Cal.  101,  41  Pac.  345.  The  same  on  principle  should  be  true  in  the 
case  of  actu;il  service  on  the  absent  resident  defendant,  11  Columbia 
Law  Rev.  352,  though  such  a  service  of  process  has  been  held  invalid. 
Raher  v.  Raher  (1911)  150  Iowa  511,  129  N.  W.  494.  The  court,  in 
the  instant  case,  in  reaching  its  conclusion,  does  not  deny  a  state's 
right  to  proceed  against  an  absent  resident  defendant  after  constructive 
or  substituted  service.  It  merely  insists  that  the  particular  form  of 
such  service  be  calculated  reasonably  to  accomplish  the  purpose  of 
service — the  giving  of  notice. 

Constitutional  Law — Reciprocal  Legislation. — A  Kentucky  statute 
prescribed  toll  rates  for  foot  passenger  travel  on  the  defendant's  inter- 
state bridge.  Semble,  had  there  been  reciprocal  legislation  between 
Kentucky  and  Ohio  in  regard  to  toll  rates,  such  statutes  would  have 
been  valid  and  enforceable.  Broadway  &  Newport  Bridge  Co.  v.  Com- 
monwealth  (  Ky.  L917)  190  S.  W.  715. 

Although  the  general  principle  that  legislative  powers  cannot  be 
delegated  is  clear,  Cooley,  Constitutional  Limitations  (7th  ed.)  163, 
yet  the  legislature  may  pass  acts  to  take  effect  upon  the  happening  of 
some  future  event,  which  in  the  judgment  of  the  legislature  affects  the 
expediency  of  the  law.  C.  W.  &  Z.  B.  R.  v.  Commissioners  (1852)  1 
Oh.  St.  77,  82;  cf.  Barto  v.  Himrod  (1853)  8  N.  Y.  483.  The  contin- 
gency must  be  fair  and  equal  and  not  so  disconnected  from  the  enact- 
ment as  to  be  arbitrary.  State  v.  Carker  (1854)  26  Yt.  357.  Such 
legislation  is  in  theory  to  be  distinguished  from  legislation  which  is 
effective  at  once  but  whose  application  is  limited  and  governed  by  the 
existence  or  non-existence  of  certain  facts.  Cf.  People  v.  Fire  Ass'n 
of  Philadelphia  (1883)  92  X.  V.  811;  Home  Ins.  Co.  v.  Swigert  (1882) 
104  111.  653.  It  is  valid  because  it  is  regarded  as  complete  when  it  has 
passed  through  the  necessary  constitutional  formalities  and  only  its 
operation  ie  contingent,  Locke's  Appeal  (ls7:'.(  72  Pa.  491.  Recip- 
rocal legislation,  that  is,  legislation  by  one  state  to  be  operative  upon 
the  ccrtificati<.n  of  the  fact  that  another  Btate  or  states  have  enacted 
exactly  the  Bame  legislation,  would  Beem  to  be  but  a  form  of  contingent 
legislation  and  therefore  valid.  Such  reciprocal  enactments  arc  in  force 
to-day.  25  Political  Science  Quarterly  435.  As  t<>  the  suggestion  that 
such  Legislation  might  empower  the  states  p>  regulate  tolls  on  inter- 
state bridges,  Bee  Covington  etc.  Co.  v.  Kentucky  I  L894)  L54  II.  S.  204, 
i  l  Sup.  Ct.  1087,  since  it  appears  that  Buch  state  legislation  ought 
in  all  cents  to  be  allowed  in  regard  to  traffic  from  the  state  attempt- 
in":  to  regulate,  and  since  legislation  a^  to  traffic  to  said  Btate  would  be 
invalid  ae  a  usurpation  of  the  jurisdiction  of  another  .state,  17  ( lolum- 
hia  Law  Rev.,  888,  it  ia  difficult  to  see  how  reciprocal  legislation 
could  effect  the  constitutionality  of  Buch  state  enactments.  However, 
as  a  means  of  avoiding  confusion  due  to  diversity  of  rates,  such  legis- 
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lation  is  commendable.  Moreover,  where  the  courts  conclude  that  be- 
cause of  confusion  due  to  diverse  rates,  legislation  such  as  that  in  the 
instant  case  is  invalid,  reciprocal  legislation,  which  eliminates  such 
confusion,  might  render  the  enactments  valid. 

Criminal  Law — Seditious  Libel — Intention. — In  a  prosecution  for 
seditious  libel  brought  under  Crim.  Code  Sask.  §  132,  the  trial  court 
refused  to  charge  in  any  way  with  regard  to  the  accused's  intention. 
On  appeal,  held,  a  new  trial  must  be  granted  since  the  jury  must  find 
for  a  conviction  that  the  accused  was  guilty  of  a  seditious  intention. 
Rex  v.  Giesinger  (Sask.  1916)  32  D.  L.  E.  325.    See  Notes,  p.  432. 

Equitable  Conversion — Lease  With  Option  to  Purchase — Eescission 
After  Death  of  Vendor. — A  testator  leased  land,  giving  an  option  to 
purchase.  After  his  death  the  lessee  exercised  the  option.  Held,  the 
exercise  of  the  option  did  not  work  an  equitable  conversion  as  of  the 
date  when  the  lease  was  executed,  and  the  devisees  of  "all  the  testator's 
real  estate"  were  entitled  to  the  purchase  monev.  Ingraham  v.  Chand- 
ler (Iowa,  1917)  161  N.  W.  434. 

A  testator  leased  land  to  one  M.  with  an  option  to  purchase  on  giv- 
ing notice,  with  the  proviso  that  the  lessor  might  re-enter  under  cer- 
tain conditions  before  payment  of  the  purchase  price  and  terminate 
the  lessee's  right  to  purchase.  After  the  testator's  death,  M.  gave  the 
required  notice,  but  before  payment  the  trustees  of  the  testator  re- 
entered under  the  agreement,  and  the  contract  was  not  enforced.  Held, 
the  giving  of  notice  effected  a  conversion  of  the  property,  which  must 
be  considered  once  for  all  a  part  of  the  testator's  personal  estate.  In  re 
Blake  [1917]  1  Ch.  18.    See  Notes,  p.  430. 

Evidence — Homicide — Declaration  of  Intention. — The  declaration  of 
the  deceased  that  she  could  not  go  out  with  the  witness  on  the  night  of 
the  homicide  because  she  thought  the  defendant  was  coming  to  see 
her,  held,  admissible  to  show  that  the  deceased  intended  to  meet  the 
defendant.    State  v.  Farnam  (Ore.  1916)  161  Pac.  417. 

Evidence  of  intention  to  do  an  act  is  some  evidence  that  the  act 
was  done.  State  v.  Mortensen  (1903)  26  Utah  312,  333,  73  Pac.  562; 
Landon  v.  Preferred  etc.  Co.  (1899)  43  App.  Div.  487,  60  N.  Y.  Supp. 
188,  aff'd.  167  N.  Y.  577;  1  Wigmore  Evidence,  §104.  Declarations 
of  intention  are  held  admissible  by  some  courts  if  the  statement  can 
be  considered  a  part  of  the  res  gestae,  Burton  v.  State  (1895)  107  Ala. 
68,  73,  18  So.  240;  People  v.  Atwood  (1915)  188  Mich.  36,  51,  154  N.  W. 
112,  117,  and  where  the  words  do  not  satisfy  the  requirements  of  that 
doctrine,  they  are  excluded.  Chicago  etc.  R.  R.  v.  Chancellor  (1897) 
165  111.  438,  441,  46  N.  E.  269;  State  v.  Fitzgerald  (1895)  130  Mo.  407, 
428,  32  S.  W.  1113.  The  better  view,  however,  and  the  one  now  held  in 
most  jurisdictions,  is  that  there  can  be  no  better  proof  of  intention 
than  a  person's  own  reasonably  contemporary  statement  of  his  pur- 
pose made  under  normal  circumstances,  and  evidence  of  such  a  decla- 
ration is  admitted  under  an  exception  to  the  hearsay  rule.  Common- 
wealth v.  Trefelhen  (1892)  157  Mass.  180,  185,  31  N.  E.  961;  Matthews 
v.  Great  Northern  By.  (1900)  81  Minn.  363,  84  N.  W.  101;  Mutual 
etc.  Co.  v.  Hillmon  (1892)  145  U.  S.  285,  295,  12  Sup.  Ct.  909.  The 
court  in  the  principal  case  lays  down  the  sound  rule,  for  the  statement 
by  the  deceased  is  admissible  to  show  that  she  intended  to  await  the 
defendant.      It   should   be   remembered,   however,    in    considering   the 
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value  of  this  testimony  as  tending  to  prove  that  the  parties  did  meet, 
that  the  declaration  proven  is  admissible  as  an  exception  to  the  hear- 
say rule  only  to  prove  the  intention  of  the  deceased  and  with  regard 
to  the  intention  of  the  defendant  it  is  not  admissible.  Cf.  Common- 
wealth v.  Trefethen,  supra,  1-7.  188. 

Federal  Courts — Witnesses — Competency — Persons  Convicted  of 
Crime. — In  a  criminal  action  in  the  District  Court  of  the  United 
States  sitting  in  the  State  of  New  York,  a  witness  was  permitted  to 
testify  over  objection  to  his  competency  based  on  the  ground  that  he 
had  been  convicted  of  forgery  in  New  York.  Held,  (one  judge  dis- 
senting) since  he  had  been  sentenced  to  Elmira  Reformatory,  and  not 
to  prison,  he  is  competent.  Rosen  v.  United  States  (2  C.  C.  A.  1916) 
237  Fed.  810. 

At  common  law  a  conviction  of  treason,  felony  or  crimen  fjlsi 
rendered  a  man  incompetent  as  a  witness  in  any  court  within  the 
jurisdiction.  See  15  Columbia  Law  Rev.  467.  In  many  of  our  states 
to-day  such  a  conviction  goes  not  to  the  competency  of  the  witness, 
but  merely  to  the  weight  of  his  testimony.  5  Chamberlayne,  Evidence 
§§  3667,  3668;  N.  Y.  Code  Civ.  Proc.  §  832.  In  civil  cases  in  the 
federal  courts  by  statute  the  rules  as  to  the  competency  of  witnesses 
are  determined  by  the  actual  law  of  the  state  in  which  the  court  is 
sitting.  34  Stat.  618,  c.  3608.  But  in  criminal  cases  in  federal  courts 
the  competency  of  witnesses  is  determined  by  the  common  law  in 
existence  when  the  state  became  a  part  of  the  Union.  Logan  v.  United 
States  (1892)  144  U.  S.  263,  298,  12  Sup.  Ct.  617;  Maxey  v.  United 
States  (8  C.  C.  A.  1913)  207  Fed.  327.  However,  a  person  convicted 
in  a  federal  court  is  not  thereby  disqualified  as  a  witness  in  the  courts 
of  the  state  in  which  the  federal  court  is  sitting,  on  the  ground  that 
a  conviction  in  the  federal  court  is  a  conviction  in  a  foreign  jurisdic- 
tion. Samuel's  Case  (1909)  110  Va.  901,  68  S.  E.  222.  Forgery  by 
the  common  law  in  force  in  1789,  when  New  York  became  a  part  of 
the  Union,  was  a  disqualifying  crime.  1  Bishop,  New  Criminal  Law 
(8th  ed.)  ;■'  974.  The  <li -qualification  arises  not  from  the  punishment 
inflicted  bu1  from  the  judgment  of  conviction  for  the  felonious  crime. 
1   Bishop,  op.  eii  -  People  v.  Lyon  (1885)  99  X.  Y.  210.  228, 

1  N.  E.  878.  The  court  in  the-  principal  case  waa  influenced  by  a  desire 
:!<»w  the  modern  trend  of  the  law,  but  the  Bounder  view  is  with 
the  dissenting  judge  who  insisted  on  applying  the  law  as  it  was 
settled,  withoul  any  attempl  to  exercise  the  legislative  power  of  making 
changes. 

Insurance     Lipi     [nsubanci     Presumption    op     Death— Limitations 
op  Actions.     The  assured  disappeared  from  his  home  and  remained 
absent  and  unheard  of  for  seven  years,  at  the  end  of  which  time  letters 
ecutorship  apon  hie  estate  were  granted.     The  plaintiff,  benefi- 
.  paid  the  premiums  during  the  seven  years  and  to  a  suit  by  her 
..ii  the  policy  al  this  time  the  defendant  pleaded  the  Bix-year  Btatute 
of  limitations.     The  jury  found  that  the  assured  died  on  the  d  I 
hi^  disappearance.     Held,  a  jury  could  n<>t  have  found  that  the  as- 
sured died  on  the  date  of  his  disappearance,  and  Buffioienl   proof  of 
death  could   not    have  been    made  without  taking  advantage  of   the 
-,  of  death  arising  al   the  end  of  Beven  years,  and  bo  the 
ie  no  bar  to  an  action  al  this  time.     Nt  w  )'crk 
I.       i       |  ...  v.  Bram    I  Miss.  1917)  78  So.  B06. 
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Proof  of  disappearance  and  absence  of  the  assured  from  home  for 
seven  years  without  his  having  been  heard  from  is  sufficient  proof  of 
death  to  support  a  recovery  of  the  insurance,  Miller  v.  Sovereign  Camp 
(1909)  140  Wis.  505,  122  N.  W.  1126;  Kennedy  v.  Modem  Woodmen 
of  America  (1910)  243  111.  560,  90  N.  E.  1084,  though  some  courts 
have  upheld  by-laws  of  mutual  benefit  associations  requiring  actual 
proof  of  death.  Kelly  v.  Supreme  Council  (1S99)  46  App.  Div.  79,  61 
N.  Y.  Supp.  394;  McGovern  v.  Brotherhood  of  Loco.  Firemen  &  Engi- 
neers (1909)  31  Ohio  C.  C.  243.  The  insurer,  however,  may  estop 
itself  from  relying  on  such  a  provision.  Keith  v.  Modern  Woodmen 
of  America  (1914)  167  Iowa  239,  149  N.  W.  225.  ^  The  right  of  the 
plaintiff  to  the  benefit  of  the  seven  year  presumption  of  death,  other 
evidence  being  insufficient,  is  not  waived  by  the  beneficiary's  assum- 
ing that  the  assured  was  dead  and  stopping  payments  of  premiums  if 
the  insured  was  found  to  have  died  within  the  life  of  the  policy.  Nor 
is  the  six -year  statute  of  limitations  a  bar,  as  the  plaintiff  is  not  com- 
pelled to  act  on  the  evidence  of  death  available  at  the  disappearance 
and  thereby  lose  the  benefit  of  the  seven  year  presumption.  Behlmer 
v.  Grand  Lodge,  A.  0.  U.  W.,  (1909)  109  Minn.  305,  123  N.  W.  1071. 
Otherwise  the  insurance  might  be  of  no  value  to  him,  as  in  Security 
Bank  v.  Equitahle  Life  Assur.  Soc.  (1911)  112  Ya.  462,  71  S.  E.  647. 


Interstate  Commerce — Power  of  Government  to  Prevent  Interrup- 
tion by  Threatened  Strike. — A  nation-wide  strike  of  railroad  em- 
ployees being  imminent  as  a  result  of  the  failure  of  the  railroads  and 
their  employees  to  agree  on  mutually  satisfactory  terms  of  employment, 
Congress  enacted  a  law,  39  Stat.  721  (1916),  fixing  an  eight  hour  day 
as  a  standard  of  compensation  in  contracts  for  labor  and  service,  cre- 
ating a  board  to  investigate  the  institution  and  operation  of  an  eight 
hour  day  on  the  railroads,  and  fixing  wages  pending  the  report  of  this 
board  and  for  thirty  days  thereafter.  Held,  four  justices  dissenting, 
that  this  act  was  within  the  powers  of  Congress  to  regulate  commerce. 
Wilson  v.  New  (1917)  37  Sup.  Ct.  298.    See  Notes,  p.  422. 

Municipal  Corporations — Ordinances — Construction. — The  plaintiff 
was  injured  because  of  the  defendant's  alleged  violation  of  an  ordi- 
nance which  required  that  all  plans  for  action  compliant  thereto  should 
be  "approved  by  the  Commissioner  of  Public  Works  *  *  *  before 
the  work  is  undertaken".  The  commissioner  had  refused  to  give  the 
defendant  any  directions,  despite  his  seasonable  application.  Held, 
two  judges  dissenting,  the  commissioner's  refusal  excused  the  defend- 
ant's failure  to  obey  the  ordinance.  Porter  v.  Municipal  Gas  Co.  (N. 
Y.  Court  of  Appeals  1917)  56  N.  Y.  Law  Journal  2073. 

Proof  of  the  violation  of  an  ordinance  is  at  least  evidence  of  negli- 
gence in  actions  for  negligent  injuries.  3  Columbia  Law  Rev.  344;  7 
id.  369.  Whether  the  ordinance  has  been  violated,  however,  depends 
on  the  two  distinct  factors  of  when  the  duty  to  act  arises,  and  what 
that  duty  is.  Even  though  the  enactment  requires  the  doing  of  some- 
thing "subject  to  the  approval  of"  or  "as  may  be  deemed  necessary  by" 
a  designated  official,  the  general  rule  is  that  the  duty  to  act  arises  im- 
mediately, independently  of  the  action  of  the  official.  Arms  v.  Aver 
(1901)  192  111.  601,  61  N.  E.  851;  Arnold  v.  National  Starch  Co.  (1909) 
194  N.  Y.  42,  86  N.  E.  815.  What  that  duty  is  depends  on  the  nature 
of  the  enactment.     Where  a  general  result  is  to  be  reached  which  may 
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be  variously  consummated,  so  that  the  function  of  the  official  is  merely 
to  determine  whether  or  not  the  required  situation  has  been  created,  it 
is  clearly  the  duty  of  persons  coming  within  the  purview  of  the  enact- 
ment to  accomplish  that  result  at  all  events,  without  regard  to  official 
direction.  Can  igan  v.  Stillwell  (1903)  97  Me.  247,  54  Atl.  389;  Streeter 
v.  Western  etc.  Co.  (1912)  254  111.  244,  9S  N.  E.  541;  but  cf.  Perry  v. 
Bangs  (1894)  161  Mass.  35,  36  X.  E.  683.  But  where  specific  acts  are 
to  be  done,  the  mode  of  whose  doing  must  be  approved  by  the  official, 
since  it  would  be  unjust  to  require  a  person  to  act  at  his  peril,  the 
duty  to  act  would  seem  to  be  satisfied  in  the  first  instance  by  applying 
in  good  faith  for  directions.  Arms  v.  Ayer,  supra;  cf.  AIcRickard  v. 
Flint  (1889)  114  K  Y.  222,  21  N.  E.  153.  This  is  in  accord  with  the 
principle  that  municipal  ordinances  should  be  construed  reasonably, 
State  v.  Jarvis  (1915)  89  Vt.  239,  95  Atl.  541;  2  Dillon,  Municipal 
Corporations  (5th  ed.)  §  646,  and  that  inconvenient  results  should  be 
avoided,  City  of  New  York  v.  Fredericks  (1912)  206  N.  Y.  618,  100 
N.  E.  419.  The  majority  opinion  in  the  principal  case  therefore  seems 
decidedly  preferable  to  the  dissenting  view. 


Pledges — Attachment  by  Pledgee  of  Negotiable  Security— Rights 
of  Purchases  at  Execution  Sale. — The  defendant,  induced  by  fraud, 
made  out  negotiable  notes  to  A  who  indorsed  them  to  B  as  collateral 
for  a  loan.  Upon  A's  default,  B  sued  A  on  the  debt,  attached  the  col- 
lateral notes,  which  had  matured,  and  sold  them  on  execution  to  the 
plaintiff,  who  sued  thereon.  Tleld,  the  pledgee  waived  his  lien  by  the 
attachment,  and  the  plaintiff,  purchasing  after  maturity,  took  no  lien 
rights,  but  only  the  debtor's  interest,  subject  to  the  defense  of  fraud. 
Gault  v.  Wiens  (Cal.  App.  1916)  161  Pac.  996. 

Contrary  to  the  rule  obtaining  in  pledges  of  chattels,  Jones,  Col- 
lateral Securities  (3rd  ed.)  §  603,  if  the  pledgee  of  a  negotiable  instru- 
ment, upon  default  by  the  pledgor,  sells  the  instrument,  he  becomes 
liable  to  the  pledgor  in  conversion,  apart  from  express  agreement.  See 
Richardson  v.  AsKby  (1896)  132  No.  238,  33  S.  W.  806;  Jones  op.  cit., 
§§  651,  652.  The  pledgee's  duty  in  such  a  case  is  to  wait  until  the  col- 
lateral becomes  due,  and  then  sue  thereon.  See  Richardson  v.  AsKby, 
supra;  Jones,  op  cit.,  §  651.  But  the  pledgor  in  the  principal  case, 
by  not  objecting  to  the  execution  sale,  was  held  to  have  waived  his 
rights.  Whether  an  attachment  on  pledged  property  constitutes  a 
waiver  of  the  pledge  lien  is  a  disputed  point.  Some  courts  hold  that 
the  pledgee  thereby  waives  his  lien  by  giving  up  possession  of  the 
goods.  Citizens'  Bank  v.  Dmrs  (1NS6)  <;s  Iowa  460.  l'7  N.  W.  459,  and 
by  adopting  an  inconsistent  remedy,  Clafiin  Co.  v.  Bretzfelder  (1901) 
69  Ark  271,  62  S.  W.  905,  while  others  have  held  that  the  Lien  is  uol 
waived,  Lincoln  v.  Linde  (1891)  27  Abb.  N.  C.  278,  16  N.  Y.  Supp.  L06, 
apparently  on  the  ground  that  waiver  is  a  question  of  intent  and  that 
il,,.  intent  in  such  cases  is  merely  to  secure  an  additional  lien  on  the 
goods.  Cf.  Lambert  v.  Nichlasa  (1898)  45  W.  Va.  527,  81  S.  E.  951. 
'II,,.  principal  case,  however,  may  be  distinguished  from  these  cases, 
since  the  notes  were  indorsed  to  the  creditor,  thereby  vesting  title 
in  him.  It  would  seem  that  by  mere  attachment,  the  creditor  could 
ao1  revest  title  in  the  debtor,  bu1  rather  would  be  estopped  thereafter 
from  setting  up  his  own  titla  Cf.  10  Columbia  Law  Rev.  561.  Under, 
the  doctrine  of  title  by  estoppel,  the  purchaser  would  take  from  the 
creditor  free  of  personal  defenses  such  as  fraud,  Harrison  v.  Morgan- 


RECENT  DECISIONS.  447 

Curn,  Co.  (1914)  115  Ark.  44,  170  S.  W.  578;  1  Daniel,  Negotiable 
Instruments  (6th  ed.)  §  782,  since  the  creditor  was  a  holder  in  due 
course.    Farmers'  Bank  v.  Dixon  (1912)  91  Neb.  652,  136  1ST.  W.  845. 

QUASI-CONTRACTS — EeCOVERV      FOR      SERVICES     BENDERED     IN      MISTAKEN 

Belief  in  Existence  of  a  Status. — The  defendant's  intestate,  fraudu- 
lently concealing  the  fact  that  he  had  a  lawful  wife  living,  induced 
the  plaintiff  to  go  through  the  form  of  marriage  with  him  and  to 
render  household  services  for  him.  Held,  she  could  recover  the  rea- 
sonable value  of  the  services  against  his  estate  in  quantum  meruit. 
Sanders  v.  Bagan  (N.  C.  1916)  90  S.  E.  777. 

In  general,  the  law  will  not  imply  a  promise  to  pay  for  services 
rendered  by  one  who,  with  knowledge  of  all  the  material  facts,  intends 
them  to  be  gratuitous.  Kansas  etc.  Gas  Co.  v.  Kansas  etc.  Fipe-Line 
Co.  (1911)  84  Kan.  778,  115  Pac.  398;  Keener,  Quasi-Contracts,  315 
et  seq.  So,  domestic  services  are  presumptively  gratuitous  when  ren- 
dered by  one  member  of  a  household  for  another,  whether  a  relative 
or  not.  Ellis  v.  Baird  (1903)  31  Ind.  App.  295,  67  K  E.  960;  Ander- 
son y.  Osbom  (1911)  62  Wash.  400,  114  Pac.  160.  On  grounds  of 
public  policy,  the  law  will  not  imply  a  contract  to  pay  for  services 
rendered  by  a  concubine  which  are  incidental  to  the  illicit  relation- 
ship. Brown  v.  Tuttle  (1888)  80  Me.  162,  13  Atl.  583;  Vincent  v. 
Moriarty  (1898)  31  App.  Div.  484,  52  N.  Y.  Supp.  519.  On  the  other 
hand,  a  recovery  lies  for  services  rendered  under  duress,  Tenn.  etc. 
Iron  Co.  v.  Butler  (1914)  187  Ala.  51,  65  So.  804,  or  under  mistake 
of  fact  where  the  defendant  received  the  benefit  of  them  with  knowl- 
edge of  the  mistake.  Blowers  v.  Southern  By.  (1906)  74  S.  C.  221, 
54  S.  E.  368;  Tyra  v.  Cheeney  (1915)  129  Minn.  428,  152  K  W.  835. 
The  principal  case  is  against  the  weight  of  authority  in  holding 
that  one  who  renders  services  under  a  fraudulently  induced  belief 
that  a  legal  status  exists  can  recover  the  reasonable  value  thereof  in 
quasi-contract.  Cooper  v.  Cooper  (1888)  147  Mass.  370,  17  N.  E.  892; 
Payne's  Appeal  (1895)  65  Conn.  397,  32  Atl.  948;  contra,  Hicham  v. 
Hickam  (1891)  46  Mo.  App.  496.  It  would  seem  that  the  plaintiff  in 
the  principal  case  did  not  intend  to  perform  the  household  services 
for  the  defendant's  intestate  gratuitously.  On  the  contrary,  she  in- 
tended to  perform  them  only  if  he  conferred  upon  her  in  return  the 
status  and  privileges  of  a  lawful  wife.  But  admitting  that  she 
intended  to  make  a  gift  of  her  services,  see  Payne's  Appeal,  supra, 
her  intention  becomes  completely  immaterial  in  view  of  the  fact  that 
it  was  induced  solely  by  the  fraud  of  the  defendant's  intestate.  The 
principal  case  is  in  harmony  with  the  equitable  nature  of  quasi-con- 
tract and  is,  on  theory,  correct.    Woodward,  Quasi-Contracts  §  184. 

Sales — Illegal  Consideration — Eight  of  Vendor  to  Eecover  Price. — 
Plaintiff  sold  liquors  to  defendant,  knowing  that  they  were  to  be  re- 
sold in  a  house  of  ill  fame  within  the  restricted  distance  from  a  church, 
to  encourage  patronage  of  said  house.  In  an  action  on  a  note  given 
for  balance  due  plaintiff,  held,  mere  knowledge  by  the  vendor  that  the 
purchaser  intends  to  use  the  goods  for  an  immoral  or  illegal  purpose 
will  not  prevent  his  right  to  recover  therefor,  where  he  does  nothing  to 
aid  in  carrying  out  that  purpose.  Loose  v.  Larsen  (N"ev.  1916)  161  Pac. 
514. 

Where  the  thing  sold  is  in  itself  innocent,  but  it  is  the  intent  of 
the  buyer  to  put  the  goods  to  a  use  which  is  illegal,  immoral  or  opposed 
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to  public  policy  and  the  seller  knowingly  participates  in  and  aids  the 
buyer's  wrongful  purpose,  it  is  generally  held  that  the  contract  is  void 
and  unenforceable  by  either  party.  2  Mechem,  Sales  §  1011.  However, 
something  more  than  mere  knowledge  by  the  seller  of  the  illicit  pur- 
pose and  the  furnishing  of  the  material  is  usually  required  by  the 
courts  to  defeat  his  right  to  recover  on  the  contract.  Ashford  v.  Mace 
(1912)  103  Ark.  114.  146  S.  W.  171;  Washington  Liquor  Co.  v.  Shaw 
(1915;  38  Wash.  398,  30  Pac.  536;  Anheuser-Busch  Brew.  Ass'n.  v. 
Mason  I  I6!>i>)  11  Minn.  -"is,  4(i  X.  W.  558;  see  Hill  v.  Spear  (1870)  50 
X.  EL  53;  contra,  Peara  v.  Brooks  (1866)  L.  E.  1  Ex.  212.  Knowl- 
edge of  the  other's  illegal  object,  together  with  retention  of  control 
over  the  goods  by  the  vendor  as  in  the  case  of  conditional  sale,  may 
indicate  an  intention  to  aid  the  unlawful  object  or  share  in  the  bene- 

■  •;'  the  violation  bo  as  to  constitute  participation  in  an  unlawful 
act  and  prevent  recovery.  Standard  Furniture  Co.  v.  Van  Alstine 
(1900)  22  Wash.  670,  62  Par.  II.,;  Reed  V.  Brewer  (1896)  90  Tex.  144, 
37  S.  W.  418.  It  seems  that  the  court  in  the  principal  case,  if  it  had 
been  its  policy  to  suppress  the  evil  involved,  might  easily  have  found 
sufficient  participation  to  defeat  recovery  in  that  the  vendor  furnished 
goods  knowing  the  intended  immoral  use  and  extended  credit  by  taking 

ite  for  future  payment  with  knowledge  of  the  illegal  business  to 
which  he  must  look  for  his  remuneration.  Even  though  the  defendant 
had  a  license  to  sell  liquors  on  the  premises,  the  consequences  of  their 

were  immoral  and  contrary  to  the  policy  of  the  law  inasmuch  as 
it  was  for  the  purpose  of  encouraging  patronage  of  the  house  of  ill 
fame.     Cf.  Pearce  v.  Brooks,  supra;  Reed  v.  Brewer,  supra. 

Taxation — Corporation  Tax  "Gross  Income". — Plaintiff,  a  public 
waterworks  company,  received  money  from  its  consumers  which  it 
expended  in  main  Tig  service  connections  and  extensions.  Held,  such 
receipts  were  pari  of  its  "gross  income"  under  the  Federal  Corporation 
Tax  A-t  of  August  5th,  L909,  c.  6,  §  38,  36  Stat.  112,  as  they  were 
invested  in  permanent  improvements.  Union  Hollywood  Water  Co.  v. 
Carter  (9  0.  C.  A.  1917)  238  Fed.  329. 

While  "income"  is  qoI  synonymous  with  "receipts"  in  the  meaning 
of  the  act,  Sargent  Land  Co.  \.  Von  Baumbach  (I).  C.  1913)  207  Fed. 
and  while  ordinary  current  expenses  may  be  deducted.  Mutual 
Benefit  Life  Ins.  Co.  v.  Herold  (I).  C.  1912)  198  Fed.  199,  permanent 
improvements  cannot  be  charged  against  the  earnings  of  the  year. 
///.  Cent.  R.  /.'.  \.  Interstate  Commerce  Commission  (1!><»7)  206  U.  S. 
ill.  161,  27  Sup.  Ct.  7110,7(17;  City  of  Erie  v.  Erie  Gas  &  Mineral  Co., 
(1908)    J8  Kan.  348,  '.'7   Pac.  468.     As  Buch  betterments  represent  an 

addition    to    Capital,    they    may    well    be    regarded    as    a    |>arl    of    the    nit 

earnings.  See  Coal  &  Coh  Ry.  \.  Conley  &  Avis  (1910)  <i7  W.  Va. 
I  !9,  L93,  67  S.  !•:.  618,  641;  Grant  v.  Hartford  &  N.  II.  R.  R.  I  L876)  98 
I'.  S.  225.  Yet  tin'  Railroad  Commission  of  California,  where  this 
baa  refused  to  include  meters  and  service  connections,  paid 
for  by  consumer  .  in  the  valuation  of  the  water  company's  plant  on 
which  it  i  entitled  to  earn  a  fair  return,  City  of  Eagle  Rock  v.  Eagle 
Rock  Water  Co.  (1913)  8  Oal.  R.  R.  Comm.  L054,  intimating  that 
-neii  connections  are  the  property  >>f  the  consumers  paying  for  them. 
Granada  Park  Water  '  immittei  v.  San  Gabriel  Valley  Water  Co. 
(1915)  8  Cal.  R.  K.  Comm.  181,  487.  tf  that  is  true,  money  so  ex- 
pended ought  not  t  i  be  taxed  as  income  of  tl mpany,  Eor  it  results 

in  DO  addition  tO  it-  wealth.     The  Supreme  Court  of  YYi-eonsin.  though 
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recognizing  service  pipes  paid  for  by  consumers  as  part  of  the  com- 
pany's plant,  has  refused  to  include  them  in  determining  the  cost 
of  reproduction  for  purposes  of  purchase  by  the  public.  Appleton 
Water  Works  Co.  v.  R.  R.  Comm.  of  Wis.  (1913)  154  Wis.  121,  138, 
142  N.  W.  476,  481.  It  is  unfair,  however,  to  tax  as  permanent  im- 
provements property  for  which  the  public  would  pay  nothing  when 
buying  the  company's  plant.  There  is  no  valid  reason  why  the  same 
rule  should  not  apply  both  to  rate-making  and  taxation,  and  while  the 
court  is  not  bound  by  the  decisions  of  the  commission,  the  incon- 
sistent situation  brought  out  by  the  principal  case  is  obviously  unfair 
to  public  service  companies. 

Title.  Ownership  and  Possession — Mailing  of  Letter — When  Title 
Passes. — About  noon  of  May  12,  1916,  the  defendant,  in  New  York, 
endorsed  checks  payable  to  itself  to  the  order  of  the  Merchants 
National  Bank  of  Providence,  and  sent  them  to  the  bank  by  mail. 
The  same  day  receivers  were  appointed  for  the  defendant.  The  bank 
collected  the  checks  with  knowledge  of  the  appointment  of  the  re- 
ceivers. In  an  action  on  these  stipulated  facts,  held,  title  in  the 
checks  passed  to  the  bank  when  mailed  by  the  defendant.  Chapman 
v.  Mills  &  Gibb  (D.  C.  S.  D.  N.  Y.  1917)  not  yet  reported.  See  Notes, 
p.  426. 

Trade  Unions — Quasi-Judicial  Proceeding — Appeal. — The  defendant, 
an  unincorporated  union,  expelled  the  plaintiff.  The  latter  brought 
a  bill  in  equity  to  have  the  proceedings  set  aside  as  void.  Held,  plain- 
tiff was  expelled  illegally,  and  therefore  need  not  exhaust  his  remedies 
for  appeal  within  the  union  before  applying  to  the  courts.  Fales  v. 
Musicians'  Protective  Union  (K.  I.  1917)  99  Atl.  823. 

Decisions  by  domestic  tribunals  of  a  union,  suspending  or  expelling 
a  member,  are  of  a  quasi-judicial  character,  and  if  pursuant  to  the 
laws  of  the  union,  in  good  faith,  and  not  in  violation  of  the  laws 
of  the  land,  are  not  subject  to  review  by  the  courts.  Connelly  v. 
Masonic  Mut.  Benefit  Assn.  (1890)  58  Conn.  552,  20  Atl.  671;  see 
Otto  v.  Tailors'  etc.  Union  (1888)  75  Cal.  308,  17  Pac.  217.  Courts 
have  jurisdiction,  however,  to  protect  the  members  from  unlawful  or 
arbitrary  suspension  or  expulsion,  see  Froelich  v.  Musicians'  Mut. 
Benefit  Ass'n.  (1902)  93  Mo.  App.  383,  and  of  proceedings  to  compel 
reinstatement  to  membership  of  one  who  has  been  unlawfully  sus- 
pended or  expelled.  Weiss  v.  Musical  Mut.  Protective  Union  (1899) 
189  Pa.  St.  446,  42  Atl.  118.  In  a  case  of  a  voluntary  unincorporated 
association,  as  distinguished  from  an  incorporated  association,  it  must 
be  affirmatively  shown  that  some  property  interest  is  involved.  See 
O'Brien  v.  Musical  Mut.  etc.  Union  (1903)  64  N.  J.  Eq.  525.  Member- 
ship in  a  labor  union  is,  however,  a  sufficient  property  interest.  See 
Fuerst  v.  Musical  Mut.  Protective  Union  (1905)  95  N.  Y.  Supp.  155.  The 
general  rule  is  that,  because  of  the  agreement  made  upon  becoming  a 
member,  Harris  v.  Detroit  Typographical  Union  (1906)  144  Mich.  422, 
108  N.  W.  362,  one  who  has  been  subjected  to  disciplinary  measures  by 
the  union  must  exhaust  the  remedies  provided  by  its  laws  before 
applving  to  the  courts  for  relief.  Burns  v.  Briclclayers'  Union  No.  1 
(1891)  27  Abb.  N.  C.  20,  14  N.  Y.  Supp.  361;  see  Engel  v.  Walsh 
(1913)  258  HI.  98,  101  N.  E.  222.  Such  steps,  however,  are  not  required 
in  the  absence  of  an  adequate  remedy  of  appeal.  People  ex  rel.  Deverell 
v.  Musical  Mut.  Protective  Union  (1889)  118  N.  Y.  101,  23  N.  E.  129; 
Schneider  v.  Local  Union  No.  60  (1906)  116  La.  270,  40  So.  700,  or 
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when  the  complainant  is  prevented  by  action  of  the  union  from  taking 
appeal.  Corregan  v.  Hay  (1904)  94  App.  Div.  71.  -7  X.  V.  Supp.  956; 
cf.  Fritz  v.  Knaub  (1907)  57  Misc.  405,  103  X.  Y.  Supp.  1003.  The 
court,  therefore,  in  the  present  case  is  wrong  in  laying  down  the  broad 
principle  which  it  does,  for  the  true  doctrine  would  seem  to  be  that, 
if  an  adequate  remedy  of  appeal  is  provided  within  the  union,  the 
complainant  must  exhaust  that  remedy  before  applying  to  the  courts. 
Care  should  be  taken  to  distinguish  an  action  for  reinstatement  from 
an  action  on  a  collateral  contract,  see  Bauer  v.  Samson  Lodge  (1885) 
102  End.  262  1  X.  E.  571,  or  an  action  for  damages  for  an  illegal  expul- 
sion. St.  Louis  S.  W.  By.  v.  Thompson  (1908)  102  Tex.  89,  113  S. 
W.  144. 

Trials— Conduct  of— Reading  of  Stenographer's  Notes  to  the  Jury. 
On  a  trial  for  murder,  the  jury  requested  that  the  court  stenographer 
be  permitted  to  read  his  transcript  of  the  testimony  of  a  certain 
witness.  Held,  though  the  jury  cannot  consider  the  reading  of  such 
transcript  as  evidence,  the  court  may  in  its  discretion  grant  the 
reque.-t  to  refreshen  the  jury's  memory.  Barton  v.  State  (Fla.  1916) 
73  So.  230. 

It   is  a  well-recognized  exception  to  the  hearsay  rule  that  written 
statements   made   under   an   official   duty   are   admissible   in   evidence 

out  calling  the  official  as  a  witness.  3  Wigmore,  Evidence  §  1633. 
But  in  the  absence  of  statute,  the  correctness  of  the  transcripts  of 
official  stenographers  must  be  sworn  to  or  admitted  before  such  notes 
can  be  evidence  per  se.  Williams  v.  Sleepy  Hollow  etc.  Co.  (1906) 
37  Colo.  62,  82  Pac.  337;  2  Ohamberlayne,  Evidence  §§  1702  et  seq. 
The  official  stenographer's  notes  made  during  the  course  of  the  trial 
may  be  read  by  counsel  in  argument.  Ralton  \.  Sherwood  (1909)  54 
Wash.  254,  103  Pac.  28;  see  State  v.  Perkins  (1909)  143  Iowa  55,  120 
X.  W.  62.  Under  no  circumstances,  however,  may  the  stenographer 
read  his  notes  in  the  jury  room  in  the  absence  of  court  and  counsel, 
Otto  v.  Young  (1904),  13  Misc.  628,  88  N.  Y.  Supp.  188,  and  in 
criminal  cases,  the  presence  of  the  accused,  Jackson  v.  Commonwealth 
(1870)  60  Va.  656.  and  his  counsel,  BarteU  v.  State  (1894)  40  Neb. 
S-Vl.  58  X'.  W.  716,  is  necessary  when  the  notes  are  read  in  open 
court.  The  principal  case  is  in  accord  with  the  weight  of  authority 
in  permitting  the  trial  court  to  have  the  stenographer's  notes  read 
t<>  the  jury  for  the  purpose  of  refreshing  their  memory.  State  v. 
Manning  (  L903)  7.".  Vt.  185,  54  Atl.  181  ;  Slat,  v.  Perkins,  supra;  contra. 
If..  ■  .  r,  TuUy  (1896)  B  Colo.  App.  110,  4A  Pac.  854.  The  practice, 
however,  has  been  deemed  unfortunate  by  some  courts  on  the  ground 
thai  it  may  easily  result  in  fraud,  Bee  BarteU  v.  State,  supra,  and  that 
the  jury  may  he  unduly   influenced  by  that   portion  of  the  evidence 

■:  is  read  Hersey  v.  Tully,  supra;  see  Padgitt  v.  Moll  I  L900)  L59 
M,,.  L43,  60  8.  W.  121.  These  difficulties,  while  theoretically  sound, 
nre  counterbalanced  by  the  practical  advantages  of  the  majority  view. 
which  averts  many  mistrials. 

Triaj  ro  Bei  Aside  Verdict     Motion  ro  Dmsoi  Verdict. — 

The  plaintiff  moved  to  set  aside  the  verdicl  on  the  ground  thai  the 
evidence  was  insufficient  to  Bustain  it.  The  motion  was  denied,  plaintiff 
appealed.  Held,  the  decision  Bhould  be  reversed  because  the  v(  rdioi 
was  unreasonable.    Drew  v.  Lawrence  (8.  I».  L916)  L59  X.  \v 

The  trial  court   in  it-  discretion  may  granl  or  deny  e   motion  to 
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set  aside  a  verdict  as  against  the  weight  of  the  evidence,  and  its 
decision  will  not  be  disturbed  on  appeal  unless  it  has  abused  its  dis- 
cretion. Colusa  etc.  R.  R.  v.  Glenn  (1914)  25  Cal.  App.  634,  144  Pac. 
993;  Brush  v.  Constable  (1915)  166  App.  Div.  543,  152  N.  Y.  Supp. 
20;  Dougherty  v.  Andrews  (1902)  202  Pa.  633,  52  Atl.  47;  Woodbury 
Co.  v.  Dougherty  &  Bryant  Co.  (1913)  161  Iowa  571,  143  K  W.  416. 
Though  it  has  been  said  by  some  courts  that  a  verdict  should  be  directed 
for  one  party  wherever  the  court  would  be  justified  in  setting  aside 
a  verdict  for  the  other  party,  see  McQuire  v.  Blount  (1905)  199  U.  S. 
142,  148,  26  Sup.  Ct.  1;  Squires  v.  Modern  Brotherhood  (1913)  68 
Ore.  336,  346,  135  Pac.  774,  since  the  jury  is  the  proper  body  to 
try  the  facts,  the  better  rule  is  that  a  verdict  should  be  directed  only 
where  there  is  no  material  conflict  in  the  evidence.  McDonald  v. 
Metropolitan  Street  Ry.  (1901)  167  K  Y.  66,  60  N.  E.  2S2;  Dinan 
v.  Supreme  Council  (1904)  210  Pa.  456,  60  Atl.  10;  see  Aiken  v.  Holyohe 
Street  Ry.  (1901)  180  Mass.  8,  12,  61  K  E.  557.  The  difference  in 
the  rules  applicable  to  a  motion  to  set  aside  a  verdict  and  a  motion 
to  direct  a  verdict  is  to  be  found  in  the  different  results  of  each.  The 
effect  of  setting  aside  a  verdict  is  to  grant  a  new  trial;  while  a  directed 
verdict  causes  final  judgment  to  issue.  See  McDonald  v.  Metropolitan 
Street  Ry.,  supra;  Fore  v.  Alabama  etc.  Ry.  (1905)  87  Miss.  211,  39 
So.  493.  On  appeal  from  a  decision  on  a  motion  to  direct  a  verdict 
the  question  is,  as  it  was  in  the  trial  court,  one  of  law,  whether  there 
is  any  evidence  to  go  to  the  jury.  Allen  v.  U.  S.  Fidelity  Co.  (1915) 
269  HI.  234.  109  N.  E.  1035.  If  the  trial  court  feels  that  the  verdict 
is  against  the  weight  of  the  evidence  so  that  it  is  clearly  unreasonable, 
it  should  on  motion  set  it  aside;  and  a  refusal  to  do  so  will  be  reversed 
as  an  abuse  of  discretion.  Iba  v.  Chicago  etc.  R.  R.  (1913)  172  Mo. 
App.  141,  157  S.  W.  675.  In  the  principal  case,  since  there  was  no 
evidence  to  sustain  the  verdict,  it  was  clearly  unreasonable,  and  the 
trial  court's  denial  of  plaintiff's  motion  to  set  it  aside  was  such  an 
abuse  of  discretion  as  to  justify  the  appellate  court  in  reversing. 

Wills — Incorporation  by  Reference. — By  a  codicil  to  his  will  testator 
directed  that  all  sums  of  money  appearing  in  his  books  of  account 
to  have  been  advanced  by  him  to  his  son  be  brought  into  hotchpot. 
There  were  no  entries  at  the  date  of  the  will,  but  there  were  entries 
between  the  date  of  the  will  and  the  codicil,  and  other  entries  there- 
after. Held,  only  the  entries  made  before  the  date  of  the  codicil  are 
incorporated  in  the  will.    In  re  Deprez  [1917]  1  Ch.  24. 

Before  a  document  can  be  incorporated  in  a  will  by  reference  three 
things  must  appear:  (1)  the  will  must  refer  to  the  document  as  then 
existing  in  such  a  way  as  reasonably  to  identify  it  and  to  show  an 
intention  to  incorporate  it;  (2)  it  must  be  proved  that  the  document 
was  actually  in  existence  when  the  will  was  made;  (3)  it  must  be  proved 
to  be  the  document  referred  to  in  the  will.  Keeler  v.  Merchants  Trust 
Co.  (1912)  253  HI.  528,  97  N.  E.  1061;  Gardner,  Wills  (2nd  ed.)  37 
et  seq.  Where  the  words  used  refer  equally  well  to  a  future  or  to  an 
existing  document  or  to  documents  that  are  both  existing  and  future, 
there  can  be  no  incorporation  by  reference  for  parol  evidence  will  not 
be  admitted  to  prove  that  the  document  was  then  existing.  Magnus 
v.  Magnus  (1912)  80  N.  J.  Eq.  346,  84  Atl.  705;  University  College 
of  North  Wales  v.  Taylor  [1908]  P.  140;  but  see  Gardner,  Wills  (2nd 
ed.)  39,  footnote  66.  A  document  which  satisfies  the  requirements  noted 
above  becomes  a  part  of  the  will  without  probate,  Estate  of   Willey 
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(1900)  128  CaL  1,  60  Pac.  471:  In  re  Goods  of  Balme  [1897]  P.  261, 
though  probate  Is  usual  and  proper.  Newton  v.  Seamen's  Friend 
Society  (18S1)  130  Mass.  91.  If  a  properly  executed  codicil  refers 
clearly  to  a  previous  will  which  is  for  some  reason  invalid,  the  will 
is  given  effect  through  the  doctrine  of  incorporation  by  reference. 
In  re  Will  of  Murfield  1 1888)  74  Iowa  -479,  38  N.  W.  170;  In  re  Plumel's 
I 1907)  151  Cal.  77.  90  Pac.  192.  So  too  an  instrument  referred 
to  in  a  will  as  being  then  in  existence  but  which  actually  comes  into 
existence  subsequent  to  the  making  of  the  will,  will  be  incorporated 
by  reference  if  a  codicil  is  later  made,  on  the  ground  that  the  codicil 
reexecutes  the  will.  In  re  Goods  of  Lady  Truro  (1866)  1  P.  &  D.  *201 ; 
Durham  v.  Norhten  [1895]  P.  66;  see  In  re  Goods  of  Smart  [1902]  P. 
238.  The  principal  case,  interpreting  the  words  of  the  will  to  refer  to 
both  existing  and  future  documents,  in  permitting  incorporation  of 
the  entries  in  existence  when  the  codicil  was  made,  reaches  a  result 
which  is  liberal,  but  is  opposed  to  the  great  weight  of  authority. 
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The  Legal  Status  of  Premium  Giving  ix  Retail  Trade. — The 
system  of  premium-giving  in  retail  trade,  in  one  form  or  another, 
runs  back  to  unrecorded  times.1  So  long  as  it  took  the  form  of  a 
bonus  for  patronage,  given  directly  by  the  merchant  or  manufacturer 
to  his  customers,  the  legality  of  the  practice  was  not  questioned.  But 
with  the  advent  of  modern  business  expansion  the  merchant  found 
the  necessary  details  of  the  system  an  inconvenience,2  and  there  were 
evolved  the  premium  specialist  and  the  trading-stamp  system,  develop- 
ments which  signalized  both  the  climax  and  the  undoing  of  premium 
giving. 

To-day  there  are  three  general  methods  of  issuing  and  redeeming 
premium  tokens.  Either  both  may  be  done  by  the  merchant  himself, 
or  the  coupons  may  be  packed  in  goods  by  the  manufacturer  and  re- 
deemed by  him,  or  their  issuance  or  redemption  may  be  taken  out 
of  the  hands  of  both  merchant  and  manufacturer  by  a  special  middle- 
man, the  trading-stamp  company.  All  three  variations  have  a  com- 
mon character.  In  the  words  of  the  United  States  Supreme  Court, 
in  all  of  them  "something  is  given  besides  that  which  is  or  is  sup- 
posed to  be  the  immediate  incentive  to  the  transaction  of  sale  and 
purchase."3 

In  considering  the  objections  to  the  premium  system,  however,  and 
the  chorus  of  adverse  and  restrictive  legislative  enactments  which  has 
greeted  its  more  recent  developments,  these  three  methods  are  to  be 
sharply  distinguished.  There  are  at  present  laws  on  the  statute-books 
of  thirty  states4  and  the  District  of  Columbia,  interfering  with 
premium-giving  in  one  way  or  another.  In  almost  a  quarter  of  these 
states  an  express  exception  has  been  made  in  favor  of  coupons  placed 
by  manufacturers  or  merchants  on  their  own  goods  and  redeemable 
by  them.5     On  the  other  hand  the  unmistakable  purpose  behind  the 

"H.  S.  Bunting,  "The  Premium   System  of  Forcing  Sales",   1. 

^Journal  of  Commerce,  Oct.   15,   1915,  p.   10. 

3See  Rast  v.  Van  Deman  &  Lewis  (1916)  240  U.  S.  342,  360,  36  Sup. 
Ct.  370,  375. 

*Ala.,  Ark.,  Gal.,  Colo.,  Conn.,  Fla.,  Ga.,  111.,  Ind.,  Iowa,  Ky.,  La.,  Md., 
Mass.,  Mich.,  Minn.,  Miss.,  Neb.,  N.  J.,  N.  H.,  N.  Y,  N.  C,  Ohio,  Ore., 
R.  I.,  S.  C,  Tenn.,  Utah,  Wash.,  and  \V.  Va.  This  list  includes  the  states 
in  which  the  laws  have  been  declared  unconstitutional.  The  Arkansas 
Statute  merely  authorizes  cities  to  tax  and  regulate  premium-giving  sys- 
tems.    See  Kirby's  Dig.    (1904)    §§  5545,   5546. 

BSee  Md.  Laws  (1916)  c.  704,  §  173;  3  Ann.  Code  Md.  (1914)  Art.  27, 
§  462;  Rev.  Stat.  Neb.  (1913)  §  8832;  4  N.  J.  Comp.  Stat.  (1910)  pp.  5648- 
5649,  §  5;  4  Consol.  Laws  N.  Y.  (1909)  Penal  Law  Art.  208,  §  2360,  subd. 
3,  §  2361,  subd.  6;  Laws  N.  C.  (1913)  c.  201,  §  75 ;  3  Paige  &  Adams,  Ann. 
Ohio  Gen.  Code,  §  6389;  Acts  Tenn.   (1899)   c.  27,  as  amended  by  c.  207. 


454  COLUMBIA  LAW  REVIEW. 

majority  of  these  laws  has  been  the  destruction  of  the  trading-stamp 
phase  of  premium-giving  root  and  branch.6 

There  are,  roughly,  five  different  methods  of  attack  upon  the  trading- 
stamp,  which  are  employed  by  the  various  provisions  of  these  laws, 
and  at  least  two  of  which  are  embraced  in  practically  every  statute. 
First,  there  is  the  direct  attack  upon  the  business  of  the  trading-stamp 
company,  either  by  a  prohibition  of  the  general  scheme  of  their 
business1  or  of  certain  of  it-  essential  features.8  It  is  this  type  of 
stamp  legislation  whose  constitutionality  has  been  most  uniformly 
denied.9  Secondly,  a  prohibitive  measure  may  be  directed  against 
the  distribution,  in  connection  with  a  purchase,  of  trading-stamps 
of  some  particular  character.10  Third,  a  license  tax.  usually  of  such 
an  amount  as  to  he  practically  prohibitive,  may  be  imposed  upon  the 
type  of  business  carried  on  by  trading-stamp  companies,  or  on  one  or 
another  of  its  features.  This  is  the  most  popular  kind  of  trading- 
stamp  legislation,  being  found  in  varying  degrees  of  severity  in 
fo   rteen  -tates.11     Tn  a  number  of  these  statutes  the  tax  is  graduated 

°In  State  v.  Sperry  &  Hutchinson  Co.  (1913)  94  Neb.  785,  790,  144 
N.  W.  795.  797,  the  Supreme  Court  of  Nebraska  said:  "A  reading  of 
them  (the  laws)  will  show  that,  while  their  real  purpose  is  attempted 
to  be  concealed  in  the  language  used,  it  is  apparent  that  such  real  purpose 
is  to  abolish  the  trading-stamp  system  as  a  method  of  advertising  by 
retail  merchants". 

'Laws  Cal.  (1905)  c.  69,  held  unconstitutional  in  Ex  parte  Drexel 
(1905)  147  Cal.  763,  82  Pac.  429;  3  Ann.  Code  M<1.  (1914)  Art.  27,  §  456, 
held  constitutional  in  so  far  a-  the  stamp  entitles  the  holder  to  some- 
thing whose  nature  i-  uncertain.  State  v.  Calkins  (1902)  95  Md.  133, 
51  All.  850;  4  Consol.  Laws  N.  V.  (1909)  Penal  Law  Art.  208,  §  2360, 
held  unconstitutional  in  People  v.  Dvcker  (1902)  72  App.  Div.  308,  76 
N.   V.   Supp.  Ill;  Gen.  Laws  R.  I.   (1909)   c.  349.  §  7. 

"Premium  must  be  definitely  described  on  the  stamp,  its  character  and 
value  known  to  purchaser,  and  no  specified  number  necessary  for  redemp- 
tion. Gen.  Stat.  Minn.  (1913)  §§  8995,  89%:  these  requirements  held 
unconstitutional,  State  ?•.  Sperry  &  Hutchinson  Co.  (1910)  110  Mum.  378, 
126  Supp.  Code  Iowa  (1913)  §  5067d,  e.  Stamps  can  be  redeemed  only 
by  person  selling  or  manufacturing  goods  purchased,  2  Mass.  Rev.  Laws, 
c.  214,  §  29;  2  Howell's  Mich.  Stat.  S§  4318,  4319. 

'See   foot-notes   7  and   K,  supra. 

ble  by  another  than  distributor,  2  Howell's  Mich.  Stat. 
§§  4318-4319,  4321  ;  if  also  redeemable  in  something  unknown  at  time  of 
purchase,/)  Park's  Ann.  Code  Ca.  §  404;  3  Ann.  Code  Md.  (1(>14>  Art 
27,  §§  456-457;  or,  if  also  redeemable  in  something  other  than  goods 
purchased,  2  Mass.  Rev.  Laws,  c.  214.  $  29.  Stamps  redeemable  in  somi 
thing  unknown  at  the  purchase,  l.aws  Cal.  i  1905  |  c  69,  held  unconsti- 
tutional in  Ex  parte  Drexel,  supra;  Rev.  Si  (1908)  c.  87,  S§ 
4120-4124;  Supp.  Rev.  Laws  Mass.  (1902-8),  c.  214;  Wash.  Laws  (1905) 
c.  17'L  Gen.  Law-  R.  I.  (1909)  c  349,  gj  5,  6,  7.  See  also  4  ConsoL  Laws 
\.  Y.  (1909)  Penal  Law  Art.  208,  §  2360,  subd.  2,  held  unconstitutional  in 
People  .  Dycker,  supra:  Rev.  Stat.  Dist  Columbia  (1873-4)  §  1177,  and 
Laws  Dist.  Columbia  (1871-2),  part  2,  §§  96  97. 

"Gen  Acts.  Ala.  (1915)  No.  469,  B  111;  Gen.  Laws  Ala.  (1909)  No. 
208,  p.  229:   1   Comp.   Laws  Pla.   (W14)   §  596  tut ;    Vets.   End.   (1915)   c, 

1K4,  tj§  1,  2;  Carroll.  Kv  Stat.  (1915)  §  4224;  La.  VctS.  (1904)  Act.  47, 
§  15;  Laws  Md.  (1916)  1  704;  Miss  Laws  (1912)  c.  109,  §§  2,  3;  N.  H. 
Laws   (1905)   C,  83;  Laws  N.  C.   <  l'>13)   c.  201,  §  7:~>;  Ccn.  l.aws  Ore.   (1915) 
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according  to  the  company's  sales.12  Fourth,  a  tax  is  often  placed  upon 
retailers  distributing  trading-stamps  to  purchasers  of  their  goods.13 
Lastly,  the  character  and  use  of  trading  stamps  have  been  restricted 
and  regulated  in  a  number  of  ways.  The  most  common  provisions 
of  this  type  are  those  requiring  that  the  trading-stamps,  coupons, 
certificates,  or  other  similar  devices  must  have  legibly  printed  or 
written  upon  their  face  their  redeemable  value  in  lawful  money,  and 
that  the  issuer  must  redeem  them  in  goods  or  money  at  the  option 
of  the  holder  thereof.14  Such  a  restriction  is  to  be  found  in  nine 
states,  in  eight  of  which  it  is  accompanied  by  the  further  regulation 
that  if  the  issuer  fails  or  refuses  to  redeem  the  stamps  their  dis- 
tributor shall  be  liable  to  the  holder  for  their  face  value  in  goods  or 
money  at  his  option.15  Other  general  restrictive  regulations  of  much 
less  frequent  occurrence  are  those  prohibiting  the  giving  with  a 
sale,  of  a  stamp  or  other  premium  token  issued  and  redeemable  by 
another,  without  that  other's  consent;16  those  prohibiting  the  furnish- 
ing of  trading-stamps  for  use  in  any  county  other  than  that  in  which 
the  furnishing  takes  place;17  and  the  requirement  obtaining  in  some 
states  that  trading-stamp  companies  must  give  bond  or  other  security 
for  the  faithful  performance  of  their  business   obligations.18 

While  the  fundamental  purpose  of  most  of  these  laws  is  the  eradi- 
cation of  the  trading-stamp  business,  in  most  instances  they  will  be 

c.  228;  Acts  Tenn.  (1899)  c.  27,  as  amended  by  c.  207;  Laws  Utah  (1915) 
c.    117,    §1;    Wash.   Laws    (1913)    c.    134   §§    1,   2;    1    Hogg   W.    Va.   Code 

(1913)  §§    1114    (j),    1232. 

12See  Gen.  Acts  Ala.  (1915)  No.  469,  §  111;  Gen.  Laws  Ala.  (1909)  No. 
208,  p.  229;  La.  Acts  (1904)  Act  47,  §  15;  N.  H.  Laws  (1905)  c.  83; 
Gen.  Laws  Ore.    (1915)   c.  228;  Laws  Utah   (1915)   c.  117,  §1. 

"See  Comp.  Laws  Fla.  (1914)  §  596  m,  as  amended;  Fla.  Laws  (1915) 
c.  6923,  §  2;  N.  H.  Laws  (1905)  c  83;  Laws  N.  C.  (1913)  c.  201,  §  51; 
Gen.  Laws  Ore.  (1915)  c.  228;  Acts  Tenn.  (1899)  c.  27,  as  amended  by  c. 
207;  Laws  Utah   (1915)   c.  117,  §  2;  Wash.  Laws   (1913)   c.  134,  §§  1,  2. 

"In  any  quantities  presented,  La.  Acts  (1908)  Act  228;  3  Ann.  Code 
Md.  (1914)  Art.  27,  §§  459,  460;  Rev.  Stat.  Neb.  (1913)  §§  8828.  8829; 
2  Rem.  &  Ball.  Wash.  Ann.  Code  &  Stat.  (1910)  §§  5301,  5302.  If  pre- 
sented in  amounts  aggregating  at  least  five  cents  in  value,  4  Burns'  Ann. 
Ind.  Stat.  (1914)  c.  129A,  §  10463a,  b ;  4  N.  J.  Comp.  Stat.  (1910)  p. 
5648,  5649:  N.  H.  Laws  (1905)  c.  83 ;  4  Consol.  Laws  N.  Y.  (1909)  Penal 
Law  Art.  208,  §  2361,  subds  1,  2;  3  Paige  &  Adams  Ann.  Ohio  Gen.  Code, 
§§  6386,  6387. 

15In  any  quantity  presented.  3  Ann.  Code  Md.  (1914)  Art.  27,  §  461; 
Rev.  Stat.  Neb.  (1913)  §  8830;  2  Rem.  &  Ball.  Wash.  Ann.  Code  & 
Stat.  (1910)  §  5303.  If  presented  in  amounts  aggregating  at  least  five 
cents  in  value,  4  Burns'  Ann.  Ind.  Stat.  (1914)  c.  129  A,  §  10463  c. ;  4 
N.  J.  Comp.  Stat.  (1910)  pp.  5648,  5649;  N.  H.  Laws  (1905)  c.  83 ;  4 
Consol.  Laws  N.  Y.  (1909)  Penal  Law  Art.  208,  §  2361,  subd.  3;  3  Paige 
&  Adams  Ann.   Ohio.   Gen.  Code,  §  6388. 

"See   Pub.   Acts   Conn.    (1905)    c.   268,   §  2;   4   Burns'   Ann.    Ind.   Stat. 

(1914)  c.  129  A.  §  10463e;  4  Consol.  Laws  N.  Y.  (1909)  Penal  Law  Art. 
208,  §  2361,  subd.  4. 

"See  Acts  Ind.   (1915)  c.  184,  §  3;  Wash.  Laws  (1913)  c.  134,  §  3. 

I8See  3  Ann.  Code  Md.  (1914)  Art.  27,  §  464;  N.  H.  Laws  (1905)  c. 
83;   Laws  Utah    (1915)    c.   116,  §  2. 
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found  couched  in  term-  bo  broad  a-  to  cover  other  variations  of 
premium  giving.  De-pit.-  the  numerous  exceptions  before  noted  in 
favor  of  merchants  and  manufacturers  using  their  own  coupons, 
in  Fourteen  states  the  statutes  arc  so  framed  as  to  cover  also  the 
giving  by  merchants  of  premium  tokens  redeemable  by  them.19  In 
seven  states  they  contain  provisions  covering  also  sales  made  under 
the  representation  or  by  the  inducement  that  an  article  unknown  or 
unbargained  for  is  to  be  delivered  a-  a  part  of  the  transaction.1 

Opon  the  passage  of  these  laws,  the  users  and  defenders  of  the 
premium  system,  and  particularly  of  course  the  trading  stamp  com- 
panies, were  quick  t<>  question  their  constitutionality.  The  issues 
raised  were  mainly  two:  First,  "Is  the  premium-giving  system  of 
such  a  character  as  to  bring  it  within  the  police  power  of  the  Btate? 
That  i~.  does  it  tin-eaten  the  public  peace,  health,  morals,  or  general 
welfare?"  Second,  "Is  the  special  burden  imposed  by  the  tax  law-,  ami 
is  the  prohibition,  discriminatory ?  That  is,  can  the  giving  of  tokens 
be  singled  out  from  the  various  forms  of  advertising  and  selling  as 
sufficiently  unique  for  special  legislation?"21  Upon  these  issues  there 
developed  three  general  lines  of  cases.  The  first,  based  upon  the  rea- 
soning in  People  v.  Gillson,22  hold-  that  these  law-  constitute  a  cur- 
tailment of  individual  Liberty  that  is  in  violation  of  the  Fourteenth 
Amendment  of  the  Federal  Constitution  or  of  like  provisions  in 
state  constitutions.28  The  second  takes  issue  with  this  view  in  finding 
the  premium-giving  system  an  object  for  the  valid  exercise  of  the 
state-'  police  power.24  The  third  finds  the  laws  invalid  only  in  so 
far  as  the  business  to  which   they  apply  partakes  of  the  element  of 

'"See  haws  Cal.  (1905)  c.  69;  Rev.  Stat.  Colo.  ( 1908)  c.  87,  §§  4120-24; 
Rev.  Stat.  Dist.  Columbia  (.1873-4)  §  1177  and  haws  Dist.  Columbia 
(1871-2)  Part  II,  pp.  96,  97;  Comp.  haws  Fla.  (1914)  §  596m;  4  Burns' 
Ann.  End.  Stat.  (1914)  c.  1-"'  A.  §  10463 ;  ha.  Acts  (1908)  Act  228;  Supp. 
Rev.  haws  Mass.  C1902-8)  c.  214;  Rev.  Stat.  Neb.  (1913)  §  8828;  4  X.  h 
Comp.  Stat.  (1910)  pp.  5648.  5649;  haws  N.  C.  (1913)  c.  201,  §  51;  3 
&  Adams  Ann.  Ohio  Gen.  Code  §  6386;  Gen.  haws  Ore.  (1915  i  c. 
228;  Cen.  Laws  R  I.  (1909)  c.  340.  H  5,  7;  Wash,  haws  (1905)  c.  179; 
2  Rem.  &  Ball.  Wash.  Ann.  Cod(  &  Stat.  (1910)  §  5301;  Wash.  Laws 
(1913)   c.   134. 

MSee  Laws  Cal.  (1905)  c.  69;  Rev.  Stat.  Dist.  Columbia  (1873-41  § 
1177;  and  haws  Dist.  Columbia  (1871-2),  Pari  II.  pp.  96.  97;  2  Mas.. 
Rev.  haw-,  c.  214,  §  29;  2  Birdseye,  Rev.  Stat.,  Code  &  Gen.  haws  \.  Y. 
(3r<l  ed.)  pp.  22'/.,  _'2o7.  §  23,  laid  unconstitutional  in  People  v.  Gillson 
J)  109  N.  Y.  389,  17  \.  !•:.  343;  haws  \.  C.  (1913)  c  201,  §  51; 
Crim    Code  S.  C.   (1902)  c.  11.  §  206;  Wad.    haws   (1905)   c.  17". 

Duncan  in  "The   Economics  and   Legality  of  Premium  Giving". 
Journal  of   Political   Economy,  December,   1916 

20,  supra. 

■  Hum.  of  Little  Rock   (C.  C    1898)    138  Fed    929;   People  v. 

Dycker  (1902)  72  V  D.  308,  76  N  Y.  Supp.  Ill;  Young  .-.  Common 
wealth  (1903)  nu  Va.  853,  45  S.  E.  .^27;  Ex  parte  Drexel,  supra;  CKeeffe 
i  <  ity  of  Somerville  (1905)  190  Mass  110,  76  N  E.  457;  State  .-.  Sperry 
&   1  [utchinson  Co.,  supra. 

"Lansburgh  v.  District  of  Columbia  (1897)  11  Vpp.  Cas.  D.  C.  512; 
Hum.  i   Ft.  Smith  (C  C.  1899)  93  Fed,  857;  Fleetwood  v.  Read 

I 
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chance.25  Up  to  March  6,  1916,  the  first  of  these  views  represented 
the  decided  weight  of  judicial  opinion;  on  that  date  the  United  States 
Supreme  Court  handed  down  three  decisions26  which  entirely  changed 
this  aspect  of  affairs,  by  holding  constitutional  certain  Florida  and 
Washington  statutes  putting  a  prohibitive  tax  upon  the  use,  or 
furnishing  for  use,  in  connection  with  a  sale,  of  redeemable  premium- 
stamps  or  coupons.27  The  court,  speaking  through  Mr.  Justice 
McKenna,  finds  that  premium-giving  schemes  may  well  be  thought 
to  partake  of  the  evil  effects  of  gaming  in  that  "they  tempt  by  a 
promise  of  value  greater  than  the  article,  and  apparently  not  repre- 
sented in  its  price,  and  it  hence  may  be  thought  that  thus  by  an 
appeal  to  cupidity  lure  to  improvidence",28  and  it  decides  that  whether 
or  not  they  do  so  is  "a  matter  of  inquiry  and  of  judgment  that  it  is 
finally  within  the  power  of  the  legislature  to  make".29  That  these 
words  are  fraught  with  ominous  possibilities  for  premium  givers 
and  takers  throughout  the  land  cannot  well  be  doubted. :!u 


Some  Features  of  the  New  Constitution  of  Mexico. — Perhaps  it 
is  not  the  function  of  the  legislative  commentator  to  speculate  on 
the  probable  nullification  of  benign  measures  by  unfavorable  social 
and  political  conditions.  But  the  student  of  Latin-American  con- 
stitutional law  must  be  prepared  to  apply  to  beautiful  abstractions 
the  brutal  test  of  fact,  if  he  would  apprehend  the  true  state  of 
government.1  Especially  is  this  true  at  the  present  time  of  Mexico. 
To  the  task,  then,  of  reviewing  some  of  the  more  startling  provisions 
of  that  amazing  document  promulgated  February  5,  1917,  and  known 

"State  v.  Sperrv  &  Hutchinson  Co.  (1910)  110  Minn.  378,  126  N.  W.  120; 
Commonwealth  v.  Sisson  (1901)  178  Mass.  578,  60  N.  E.  385.  Finds 
premium-giving  to  partake  of  the  element  of  chance  whenever  the  stamps 
are  redeemable  in  something  uncertain  at  the  time  of  the  purchase.  State 
v.  Hawkins  (1902)  95  Md.  133,  51  Atl.  850;  State  v.  Dalton  (1900)  22 
R.  I.  77,  46  Atl.  234. 

MRast  v.  Van  Deman  &  Lewis,  supra;  Tanner  v.  Little  (1916)  240 
U.  S.  369,  36  Sup.  Ct.  379;  Pitney  v.  Washington  (1916)  240  U.  S.  387, 
36  Sup.  Ct.  385. 

Hl  Comp.  Laws  Fla.  (1914)  §§  596m,  569  tttt;  Wash.  Laws  (1913)  c. 
134,  §§  1,  2,  4. 

"Rast  v.  Van  Deman  &  Lewis,  supra,  p.  365. 

"Idem. 

s"In  January  and  March,  1917,  Bills  No.  63  and  971  were  introduced  into 
the  N.  Y.  State  Senate,  aiming  to  impose  a  practically  prohibitive  tax 
upon  the  furnishing  and  distribution  of  trading-stamps  and  premium 
coupons.  It  will  be  remembered  that  the  anti-premium  legislation  already 
on  the  New  York  statute  books  has  been  held  unconstitutional.  People  v. 
Gillson,  supra;   People  v.  Dycker,  supra. 

'The  Mexican  journal  "El  Universal"  is  quoted  as  follows  (referring 
to  the  Constitution  of  1857,  which  that  of  1917  replaces)  :  "We  have  a 
constitution  technically  perfect,  and  that  constitution  has  not  served  to 
govern  us  .  .  .  During  a  half  century  we  have  adopted  a  perfect 
constitution,  and,  nevertheless,  it  was  impossible  for  us  to  govern  our- 
selves."    3  Amer.    Bar    Ass'n.   Journal,   206-207. 
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as  the  Mexican  Political  Constitution,2  we  -hall  bring  our  knowledge, 
our  shrewdness,  our  prejudices,  it  may  be,  but  all  with  a  view  to 
rtaining  the  probable  effectiveness  in  the  Mexico  of  to-day  of 
the  conventional  constitutional  guaranties  and  radical  agrarian,  labor, 
anti-church  and  anti-foreign  provisions  of  the  new 
Constitution.  The  rolling  sentences  and  unimpeachable  sentiments 
must  not  blind  us  to  the  motives  which  led  to  their  enactment  and 
the  circumstances  under  which  they  go  into  operation. 

To  Americans  the  agrarian  law,  contained  in  Article  27  of  the 
new  Constitution,  is  of  the  most  vital  interest.  It  declares  vested  in 
the  Nation  direct  ownership  of  all  principal  waterways  and  of  minerals 
— including  solid  mineral  fuels,  petroleum  and  all  hydrocarbons.8 
This  nationalization  of  control  over  natural  resources  is  further 
emphasized  by  the  power  given  to  the  Nation  to  grant  to  foreigners 
the  right  to  acquire  ownership  in  lands,  waters  and  their  appurtenance-, 
or  to  obtain  concessions  to  develop  mines,  waters  or  mineral  fuels, 
upon  agreement  not  to  invoke  the  protection  of  their  Governments 
and  to  be  considered  Mexicans  in  respect  to  such  property.  This 
aition  of  a  special  Mexican  nationality  with  regard  to  property  is 
a  re-enactment  to  a  certain  extent  of  a  provision  in  the  old  Con- 
stitution,4 hut  the  latter  had  merel.N  raised  a  presumption  of  nationality 
from  the  acquisition  of  real  estate,"'  while  the  new  document  makes 
a  submission  to  Mexican  jurisdiction  a  condition  pre-requisite  to  such 
acquisition.  Mexicans  are  to  be  preferred  to  foreigners  in  the  granting 
ions,8  Within  a  zone  of  100  kilometers  from  the  frontiers, 
and  of  50  kilometers  from  the  sea  coast,  no  foreigner  may  under  any 
tditions  acquire  direct  ownership  of  lands  and  waters.7    The  division 

:C'on-titucion  Politica  de  los  Estados  Unidos  Mexicanos,  firmada  el 
31  de  enero  de  1917  y  promulgada  el  5  de  febrero  del  mismo  aiio. 
Linotipigrafia  de  "El  Universal",  Avenida  Madero  36,  .Mexico,  D.  F.  It 
has  been  called  "the  most  radical  and  revolutionary  body  of  laws  that  has 
ever  been  enacted  and  put  into  operation  in  the  history  of  human  gov- 
ernment". 3  Amer.  Bar  Ass'n.  Journ.  205.  A  translation  by  H.  N.  Branch 
een  published  in  The  Mexican  Review,  Vol.  1,  No.  6  (March,  1917). 

"los  combustibles  minerales  sdlidos;  el  petrdleo  y  todos  los  carburos  de 
hidrdgeno  sdlidos,  liquidos  o  gaseosos.  m  view  of  the  vast  American 
investments  in  Mexican  coal  and  oil  fields,  this  assumption  of  control  by 
the  Federation  is  exceedingly  important.  It  is  submitted  that  the  true 
this  and  other  so-called  anti-foreign  provisions  is  not  to 
n  capital  from  Mexico,  but  to  make  it  pay  heavily  for 
its  privileges   to   the  present   bankrupt   government. 

'Art.  30.  Bubd.  III.  of  Constitution  of   1857.     For  best  English  text  of 
Dodd,  Modern  Constitutions,  vol.  II,  pp.  39-78. 

"lie-    United    States    government,    in    diplomatic    correspondence,    con- 
unit  tins  provision  of  the   Mexican  Constitution  of 
1K57  to  operate  to   force   involuntary   change   of   allegiance   on    American 

Moore,    International    Law    I 'i.uest,    304-307. 

"Art.   12. 

'Art  11.    The  use  of  the  ambiguous  word   "adquirir"   (acquire)    raises 

perplexing  questions.     Does  it  apply  to  acquisition  by  inheritance  as 

well  as  to  acqui  ition  by  purchase?  mA  if  bo,   is  the   foreign  heir  cul   off 

tely,  or  is  be  given  a  reasonable  time  within  which  to  dispose  of 

the    land' 
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of  the  large  landed  estates*5  decreed  by  Article  27,  and  nominally  in- 
tended as  a  measure  to  encourage  small  proprietorships,  is  a  blow  to 
foreign  as  well  as  native  landlords  in  Mexico,  and  will  very  probably 
result  in  the  leasing  back  to  the  great  proprietors  of  the  real  property 
bought  at  forced  sales,  particularly  in  those  parts  of  the  Mexican 
plateau  where  land  is  available  only  for  ranching  purposes  owing  to 
the  scarcity  of  water. 

Religious  establishments  fare  even  worse  than  foreigners  under 
the  new  Constitution.  Not  only  are  they  deprived  of  the  rights  to 
acquire  land9  and  to  direct  primary  education,10  restrictions  already 
in  force  to  some  extent ;  but  church  buildings  are  declared  the  property 
of  the  Nation,11  the  State  legislatures  are  given  power  to  limit  the 
number  of  ministers  of  religious  creeds  according  to  the  needs  of  each 
locality  (and  only  a  Mexican  by  birth  can  be  such  minister — a  thrust 
at  foreign  missionaries),  the  corporate  existence  of  churches  is  not 
recognized,  and  priests  are  forbidden  to  take  any  part  in  the  political 
life  of  the  country.12  Marriage  is  declared  a  civil  contract,  apper- 
taining to  the  exclusive  jurisdiction  of  the  civil  authorities.13 

The  labor  and  social  welfare  provisions  are  perhaps  the  most  re- 
markable of  all.  Article  28  excepts  associations  of  laborers  organized 
to  protect  their  own  interests  from  the  general  prohibition  against 
monopolies;  and  a  subsequent  article  expressly  recognizes  the  legality 
of  peaceful  strikes.  Lockouts  are  lawful  only  when  necessary  to  main- 
tain prices  reasonably  above  the  cost  of  production;  and  the  authority 
to  decide  whether  such  an  emergency  exists,  as  well  as  to  mediate  in 
disputes  between  labor  and  capital,  is  vested  in  a  board  of  conciliation 
and  arbitration,  to  consist  of  an  equal  number  of  representatives  of 
the  workmen  and  of  the  employers,  and  of  one  representative  of  the 
Government.14  The  Congress  and  State  Legislatures  are  required  to 
pass  the  most  progressive  program  of  social  legislation  conceivable,  con- 
taining, among  other  reforms,  an  eight-hour  law  for  men,  restriction  of 
hours  of  labor  of  women  and  children,  a  minimum  wage  law,  equal 
compensation  to  men  and  women  for  equal  services,  profit-sharing  by 
employees  in  agricultural,  commercial,  manufacturing  and  mining 
industries,  double  wages  for  overtime,  workmen's  compensation,  proper 
housing  conditions  for  workmen,  the  establishment  of  public  markets, 
free  municipal  employment  bureaus,  and  governmental  encouragement 
of  old  age,  invalidity  and  unemployment  insurance  associations.15 

Broad  guaranties  of  liberty  and  justice  abound  in  this  remarkable 
document :      contracts   of   labor   for   more   than   one   year   are   unen- 

"This  measure,  like  many  others,  is  an  incorporation  into  the  Consti- 
tution of  a  policy  already  instituted  by  legislative  decree  of  the  First  Chief 
of  the  Constitutionalist  Regime.     See  3  Amer.  Bar  Ass'n.  Journ.  207. 

'Art.  27,   also   Art.    130. 
"Art.  3. 
"Art.  27. 
"Art.  130. 

"Ibid.  Divorce  was  first  officially  permitted  in  Mexico  under  a  Car- 
ranza  decree.     3  Amer.  Bar  Ass'n.  Journ.  207. 

"See  17  Columbia  Law  Rev.  174,  for  a  general  discussion  of  Mediation 
and  Arbitration  statutes  in  other  jurisdictions. 

"All  the  foregoing  provisions  are  contained  in  Art.  130. 
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forceable  to  the  prejudice  of  the  party  rendering  the  services,16  no 
law  or  authority  is  to  have  the  right  to  establish  censorship,"  in- 
struction is  to  be  free.1"  cruel  and  unusual  punishments  are  forbidden,18 
etc.  But  some  of  these  provisions  arc  pitfalls  for  the  unwary. 
"No  law  shall  !><•  given  retroactive  effect  to  the  injury  of  any  person 
whatsoever,"20  is  not  a  paraphrase  of  the  prohibition  of  ex  post  facto 
laws  under  the  Constitution  of  the  United  States,21  as  i-  Bhown  by 
the  inclusion  in  the  Transitory  Articles  of  an  authorization  to  the 
prea  hief  to  punish  offenders  against  the  order  of  February, 

1913.22  The  deprivation  of  life,  liberty  and  property  Bave  by  means 
of  a  suit  prosecuted  before  the  established  tribunals  and  in  compliance 
with  established  rule-  of  procedure,  is  forbidden;28  but  the  superficial 

resemblance   to   "due   pr --   of   law"   is   very   misleading,   since   the 

prohibition  is  clearly  not  on  the  legislature  at  all,  and  a  person  injured 
by  the  operation  of  a  federal  statute  would  seem  to  be  precluded  from 
attacking  it-  constitutionality  on  tbe  ground  of  violation  of  due 
process,  and  relegated  to  his  private  remedy  through  the  writ  of 
"amparo."24 

The  establishment  of  a  Public  Health  Service  depending  directly 
on  the  President  of  the  Republic,  with  very  broad  powers  vested  in  the 
sanitary  authorities.-'"  is  among  the  most  enlightened  of  all  the  new 
provisions;  and  in  this  connection  the  encouragement  offered  to  the 
campaign  against  alcoholism  is  noteworthy.-'''  It  is  made  the  duty  of 
every  Mexican  to  compel  the  attendance  at  school  of  his  children 
under  fifteen  years  of  age,  and  to  attend  himself  the  meetings  called 
by  the  town  council  for  civic  instruction  and  military  training.27  A 
penal  Bystem  based  on  labor  as  a  means  of  regeneration  is  created.28 

"Art.  5. 

17 Art.  7. 

"Art.  3. 

""Art.  22.     Cf.    U.    S.    Constitution,    Amendments,    Art.   8. 

mA  ninguna  Icy  sc  data  cfecto  retroactivo  en  pojuicio  de  persona 
alguna. 

3  Constitution,  Art.  1,  §  9.  Ex  post  facto  laws  are  expressly  pro- 
hibited  by  38  of  our  State  Constitutions.  See  Index  Digest  of  State  Con- 
stitutions  (1915)   p.  678. 

'"Articulos  Transitorios,   Art.   15. 

"Mr.    Branch    in-crts    in    his    translation    "due  process    of    law",    but    it 

[Omitted    that    the    words    "-mo    mediante    juicio    seguido    ante    los 

tribunales  previamente  establecidos,  en  el  que  se  cumplan  las  formalidades 

'■I    procedimiento    y    conforme    a    la-    (eyes    expedidas    con 

anterioridad  al  hecho"  arc  not  susceptible  of  such  an  interpretation. 

"Art  107.  This  unique  writ  is  said  to  combine  the  essential  features 
<d  habeas  corpus,  certiorari,  and  mandamus.  See  The  Mexican  Review 
Vol.  1,  X...  (>  <  March,   1917),  p.   17.  note, 

■  \rt.  7.\  subd.   XVI      Se.-  also   Art.    11. 

"Art.  117,  also  Art  73,  BUbd.  XVI,  'Die  former  provision  is  manda- 
tory: "The  Federal  O  nd  the  State  Legislatures  shall  forthwith 
enact  laws  against  alcoholism." 

II,   lubds.   I.   11. 

"Art.  IS. 
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The  most  elaborate  precautions  are  taken  to  prevent  utilization  of 
the  military  power  to  obtain  political  prominence.  ~No  candidate  for 
Congress  or  the  Presidency  is  eligible  for  election  unless  he  has 
resigned  from  active  service  in  the  army  ninety  days  immediately 
prior  to  his  election;29  and  in  view  of  the  recent  history  of  Mexico 
the  reader  will  be  edified  to  learn  that  among  the  qualifications  for 
President  is  this :  "He  shall  not  have  taken  part,  directly  or  indirectly, 
in  any  uprising,  riot,  or  military  coup".30 

sArt.  55,  subd.  IV;  Art.  82,  subd.  V. 

30Art.  82,  subd.  VII :     "No  haber  figurado,  directa  o  indirectamente,  en 
alguna  asonada,  motin  o  cuartelazo.'' 
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The  Law  of  Interstate  Commerce.  By  Frederick  N.  Judson. 
Third  Edition.    Chicago :  T.  H.  Flood  &  Co.    1916.    pp.  xxix,  1066. 

The  several  editions  of  this  standard  book  m;  rk  successive  periods 
in  the  development  of  the  federal  regulation  of  interstate  commerce 
during  the  past  ten  years.  And  one  cannot  fail  to  remark  the  ex- 
tra., rdinary  growth  in  this  phase  of  the  law  since  the  passing  of  the 
Hepburn  Act  of  1906.  Up  to  that  time  there  was  hardly  anything  in 
the  way  of  precedents  upon  which  to  base  a  treatise,  the  Commission 
as  originally  constituted  finding  itself  constantly  overstepping  its 
power,  as  the  few  decisions  of  the  courts  were  mostly  to  the  effect  that 
there  was  no  warrant  of  law  for  what  it  was  attempting  to  do.  But 
with  the  expansion  of  the  powers  of  the  Commission  by  successive 
Acts  of  Congress  has  come  a  multiplicity  of  rulings  by  the  Commis- 
sion ;  and  in  the  few  striking  instances  where  the  courts  have  stayed 
its  hand,  there  has  usually  been  legislation  at  the  next  session  re- 
sponsive to  the  desires  of  the  Commission.  The  additions  to  the 
powers  of  the  Commission  by  the  Amendments  of  1908,  1910,  1912  are 
all  noteworthy  as  showing  the  impatience  of  the  public  with  anything 
which  should  stand  in  the  way  of  control  of  transportation  between 
the  States  by  the  Nation;  and  the  Minnesota  Rate  Cases,  the  South- 
western Rate  Cases,  and  now  the  Adamson  Law  cases,  show  that  the 
Courts  recognize  that  the  regulation  of  this  commerce  has  practically 
no  limitations  in  meeting  the  exigencies  of  any  situation. 

In  this  Third  Edition  of  Judson  the  division  is  still  maintained 
between  a  general  discussion  in  Part  I,  and  a  detailed  exposition  in 
Part  II.  It  is  a  question  whether  the  time  has  not  come  to  treat  the 
whole  matter  under  one  analysis,  instead  of  thus  dividing  theory  from 
facts;  it  would  perhaps  be  more  convenient  if  the  general  discussion 
should  preface  each  division  of  the  subject.  But  the  tradition  still 
is  to  consider  the  structure  >•{  the  Act  to  Regulate  Commerce  with  its 
Amendments  as  in  some  way  inspired,  instead  of  being  more  or  less 
casual  in  its  arrangement,  originally  and  in  its  outgrowths  since. 
However,  as  a  practical  matter  those  who  deal  with  this  Act  still 
think  in  its  categories;  any  matter  coming  before  them  is  a  First 
•  ii  case  or  a  Fourth  Section  application,  or  whatever  else  the  case 
may  be.  Doubtless,  therefore,  the  author  is  well  justified  for  this  and 
other  reasons  in  not  recasting  the  1 k,  but  keeping  to  the  conven- 
tion of  expanding  it.  here  ami  there  as  the  growth  of  the  subject  dic- 
Judged  by  this  standard  this  Edition  altogether  fulfills  its 
purpose. 

Bruce    Wyman. 

Leading  Cases  on-  International  Law.  By  Lawrence  B.  Evans. 
Chicago :  Callaghan  &  Co.    L917.    pp.  six,  477. 

It.     is    believed    that     a    study    of     International    Law    through    the 

medium  of  cases  affords  ■■<  up. re  valuable  insight  and  will  give  a  more 
thorough  grasp  of  the  leading  principles  involved  in  that  greal  braseh 

of  law  than  the  coii-tant   rending  of  texts.      By  this  method  the  student 
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acquires  the  judicial  method  of  reasoning  which  it  is  apparently  im- 
possible to  obtain  as  well  in  any  other  way.  International  Law  has 
been  hampered  considerably  in  its  development  by  the  illogical  out- 
pourings of  writers  who  have  never  acquired  the  habit  of  careful  legal 
analysis.  If  the  case  book  is  considered  of  value  in  other  branches 
of  legal  education  there  is  no  apparent  reason  why  such  a  collection 
of  authorities  should  not  be  employed  with  equally  good  results  in 
the  study  of  international  law. 

In  his  book,  Mr.  Evans  has  therefore  made  an  admirable  contri- 
bution to  the  end  of  a  clear  understanding  of  his  valuable  subject. 
The  selection  of  cases  is  excellent  and  obviously  is  the  result  of  con- 
siderable care  and  discrimination.  Many  of  the  opinions  quoted  are 
very  recent,  having  been  handed  down  by  British  and  American  courts 
during  the  present  war.  The  scheme  of  the  book  follows  Pitt  Cob- 
bett's  excellent  Cases  and  Opinions  on  International  Law  in  the 
method  of  placing  notes  by  the  author  at  the  end  of  each  section,  and 
this  volume  might  well  be  called  the  American  counterpart  of  that 
work.  Although  the  author  in  his  preface  says  that  the  list  of  cases 
and  authorities  cited  is  not  intended  to  be  exhaustive  it  is  believed 
that  an  exceedingly  comprehensive  collection  of  authorities  containing 
many  recent  cases  is  given.  Of  especial  value  are  the  notes  of  the 
author  containing  an  inclusive  citation  of  authority.  Among  these 
are  excellent  notes  on  enemy  character,  the  effect  of  war  on  inter- 
course between  belligerents,  visit  and  search,  transfer  of  enemy  ships 
in  anticipation  of  or  during  the  existence  of  war,  contraband,  contin- 
uous voyage,  and  duties  of  neutrals  in  regard  to  contraband  and  the 
sale  of  munitions  and  instruments  of  war.  A  novel  feature  is  a  com- 
pilation of  authorities  on  aerial  jurisdiction  preceded  by  a  discussion 
of  the  common  law  aspects  of  the  question.  The  notes  by  the  author 
are  nowhere  infected  with  the  vice  of  pedantry  and  are  written  in  a 
style  extremely  interesting  even  to  a  reader  not  engaged  in  pure 
research. 

The  book  may  be  criticised  in  three  respects.  The  question  of 
whether  a  neutral  should  allow  sequestration  of  prizes  in  its  ports  on 
which  there  has  been  considerable  discussion  and  two  distinct  lines 
of  thought  calls  forth  the  trivial  ejaculation  that  "to  ask  a  neutral 
to  allow  its  ports  to  be  used  as  places  of  deposit  for  captured  vessels 
which  cannot  be  taken  to  a  port  of  the  captor  is  to  ask  it  to  abandon 
its  neutrality".  There  is  no  citation  of  the  opposing  authorities  and 
it  seems  as  though  the  subject  required  a  more  intimate  treatment  even 
in  the  short  space  necessarily  allotted.  The  author  has  limited  the 
texts  cited  to  American,  English  and  French  with  perhaps  one  or  two 
citations  from  French  translations  of  German  works.  It  is  to  be  re- 
gretted that  so  few  of  the  great  German  writers  are  referred  to.  The 
wisdom  of  publishing  the  opinion  of  the  district  court  in  the  Appam 
Case  without  awaiting  the  opinion  of  the  Supreme  Court  may  be 
doubted  although  the  opinion  of  the  higher  tribunal  as  a  matter  of 
fact  coincided  with  the  pronouncement  of  the  lower. 


Mental  Conflicts  and  Misconduct.  By  William  Healy.  Boston: 
Little,  Brown  &  Co.    1917.    pp.  xi,  330. 

While  it  has  for  some  time  been  recognized  that  mental  analysis 
might  prove  valuable  in  the  study  of  criminalistic  behavior,  the  pres- 
ent  volume   on    "Mental    Conflicts    and   Misconduct"   offers   the   first 
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approximation  to  a  careful  study  on  the  subject.  Mr.  Healy  defines 
a  mental  conflict  as  follows:  "A  mental  conflict,  then,  is  a  conflict 
between  elements  of  mental  life,  and  occurs  when  two  elements  or 
systems  of  elements  are  out  of  harmony  with  each  other."  Such 
conflicts,  arising  in  many  cases  from  the  repression  of  ideas,  thoughts, 
and  emotions,  caused  by  some  experience  and  stored  away  in  the  sub- 
conscious mind,  give  vent  to  energy  which  finds  expression  in  various 
kinds  of  misconduct.  These  conflicts  arising  from  obsessive  imagery, 
secret  sex  knowledge  and  sex  experiences,  or  other  matters,  are  shown 
to  result  in  stealing,  vagrancy,  and  many  other  delinquencies. 

In  support  of  the  theoretical  discussion  in  the  first  few  chapters 
of  the  book,  .Mr.  Healy  devotes  the  remaining  portion  of  the  work  to 
case  studies,  grouped  according  to  the  main  characteristics  of  each, 
with  a  brief  summary  at  tin-  beginning  of  the  case  and.  wherever 
possible,  a  short  statement  of  the  subsequent  behavior  of  the  individual 
whose  conduct  has  been  under  discussion.  The  reader  is  enabled  by 
this  method  to  understand  the  way  in  which  the  author  has  arrived  at 
these  conclusions  and  to  appreciate  that  the  psychological  principles 
evolved  are  based  on  a  solid  foundation  of  concrete  findings  obtained 
from  the  examination  of  a  great  number  of  cases. 

During  the  time  in  which  Mr.  Healy  has  devoted  himself  to  this 
work,  he  has  gained  many  valuable  understandings,  and  has  in  many 
cases  been  enabled  to  do  away  with  the  impulse  toward  delinquency 
by  discovering  the  mental  forces  which  are  at  work  creating  the  unde- 
sirable behavior.  In  the  author's  words,  "the  study  of  mental  con- 
flicts is  a  scientific  method  of  approaching  certain  problems  of  miscon- 
duct." A  great  human  service  may  be  rendered  by  this  method  if 
thereby  the  impulse  toward  crimes  and  delinquencies  in  a  person  may 
be  arrested  by  removing  the  impelling  cause  while  such  persons  are 
still  young,  and  in  that  way  prevent  them  from  ruining  their  own 
lives  and  becoming  a  burden  upon  society. 

[CAN   World   Policies.     By  Walter  E.  Weyl.     New   York: 
'I'm:   M  \<  mii.i.w   In.     L917.     ,,.  307. 

During  the  years  of  intense  activity  in  the  interests  of  universal 
peace  before  the  outbreak  of  the  Great  War,  there  was  a  widespread 
belief  that  the  economic  interests  of  the  nations  were  bo  bound  up  in 
each  other  that  war  could  nol  '•ohm-.  Each  nation,  the  argumenl  ran. 
had  enormous  investments  of  capital  in  the  industries  of  the  others; 
each  nation  needed  the  raw  materials  and  die  manufactured  products 
of  the  others;  the  commercial  life  of  each  nation  and  hence  the 
entire  life  of  each  nation  forced  the  nations  to  peace.  The  result 
of  this  interlocking  of  economic  interests  was  summed  up  in  the  title 
»•>  an  oration  delivered  in  New  Fork  City  3ome  time  in  L913  in  the 
New  York  St;it.  l'>  I  ontest,  which  read  "War  Impossible".  The 
orator  mistook  the  first  foundations  of  universal  peace  for  the  struc- 
ture it-elf.  War  came.  The  -hock  and  the  Buddenness  "t"  it  have  now 
■I;    the  minds  of   men   turn   again   with   increased  energy,   with 

renewed    hope,    to   the   problems   of  world    peace. 

In  the  [Jnited  States  there  is  a  growing  realization  that  a  policy  of 

isolation  i-  no  longer  possible,  nor  even  desirable     What,  then,  shall 

he  the  future   Aiiieriean   world  policies  %      |  >r.   Weyl'a  book  is  an  alt.  nipt 

to  answer  this  supremely  difficull  question.    The  I k  is  a  distinct  con- 
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tribution  which  will  be  welcomed  by  all  citizens.  The  skeleton  of  war, 
says  the  author,  is  economic  conflict  among  the  nations.  "Remove  the 
economic  factors  leading  to  war,  give  men  more  than  enough,  and 
the  chief  incentive  to  war  disappears."  But,  of  course,  "economic 
motive  is  only  the  skeleton  of  war;  the  flesh  and  the  skin  are  of  a 
totally  different  texture.  Idealism,  nobility,  heroism  exist  in  war,  and 
are  no  less  sincere  because  based  upon  the  gross  facts  of  economic 
necessity  and  desire."  Dr.  Weyl  finds  no  moral  turpitude  involved  in 
this  lighting  for  things;  for,  says  he,  "warfare  is  not  immoral  until 
there  is  an  alternative."  Economic  conflict  then  is  the  basis  of  war ; 
and  the  solution  is  economic  internationalism.  But  "internationalism 
begins  at  home".  The  development  of  home  resources  for  the  nation's 
primal  needs,  the  better  distribution  of  wealth,  and  the  insistence  in 
our  foreign  policy  on  the  principle  of  equal  opportunity  for  all  nations, 
big  and  small,  these  are  the  means  to  internationalism,  and  the  pre- 
ventives of  an  imperialism  which  may  lead  to  war.  The  nations  should 
form  a  league  to  enforce  peace;  but  the  purpose  of  this  league  must 
be  not  merely  the  provision  of  the  machinery  of  peace,  but  also  the 
formulation  of  principles  to  adjust  the  economic  conflict  among  the 
nations.  The  solution  of  the  problem  is  difficult  and  slow;  but  the 
people  of  the  United  States  now  have  the  great  opportunity  of  pro- 
moting in  a  powerful  way  the  peaceful  progress  of  economic  and 
political  integration. 

Even  though  one  may  not  fully  agree  with  everything  the  author 
says,  it  is  a  great  help  in  these  trying  and  uncertain  times  when  the 
policies  of  our  country  are  vaguely  forming,  to  read  a  book  so  sane, 
so  clear,  and  so  convincing  as  "American  World  Policies",  and  which 
meets  so  many  of  the  perplexing  problems  which  face  us  to-day. 

The  Rule-Making  Authority  in  the  English  Supreme  Court. 
By  Samuel  Rosenbaum.  Boston:  Boston  Book  Co.  1917.  pp. 
xiv,  321. 

A  legal  system  should  be  both  certain  and  just.  But  under  our 
present  legal  system  there  is  apparently  a  direct  conflict  between  cer- 
tainty and  justice.  To  some  extent,  however,  the  conflict  is  more 
apparent  than  real;  for  it  is  due  in  some  degree  to  the  complexity  and 
inflexibility  of  our  procedural  law,  which  is  chiefly  statutory.  The 
Report  of  the  Board  of  Statutory  Consolidation  on  the  simplification 
of  the  civil  practice  submitted  to  the  New  York  Legislature  in  1915 
gave  as  the  chief  purpose  of  the  proposed  new  practice  the  preparation 
of  rules  of  court  which  would  be  under  the  control  of  the  courts.  The 
purpose  of  such  a  change  is  to  substitute  for  inflexible  statutory  rules 
of  practice  flexible  rules  of  court.  It  seems  clear  that  the  revisers 
turned  for  a  model  to  the  procedural  system  of  the  English  law.  It 
is,  therefore,  extremely  fortunate  at  this  time,  when  the  desire  for 
reform  is  so  keen,  to  have  a  book  analyzing  and  describing  clearly  the 
rule-making  authority  in  the  English  Supreme  Court.  The  author 
does  not  profess  to  believe  that  the  English  system  is  perfect;  but  he 
does  conclude  that  the  English  procedural  system  is  a  good  deal  simpler 
and  more  direct  than  ours.  Mr.  Rosenbaum  has  done  his  work  thor- 
oughly and  well  and  there  is  no  doubt  but  that  the  results  of  his  labor 
will  be  found  to  be  of  the  greatest  use  wherever  the  question  of  reform- 
ing the  civil  practice  arises  in  the  states. 
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THE  NATURE  OF  THE   RIGHTS  OF  THE 
CESTUI  QUE  TRUST. 

Students  of  the  law  of  trusts  are  indebted  to  Professor  Austin 
YVakeman  Scott  for  an  interesting  and  valuable  exposition  of  the 
law  relating  to  the  rights  of  the  cestui  que  trust,  in  an  article 
entitled  "The  Nature  of  the  Rights  of  the  Cestui  Que  Trust",  pub- 
lished in  the  Columbia  Law  Review  for  April.1  Professor  Scott 
examines  the  arguments  for  and  against  the  proposition  that  the 
right  of  a  cestui  que  trust  is  a  right  in  rem  in  the  trust  res  rather 
than  a  right  in  personam,  as  is  commonly  stated.  He  reaches  the 
conclusion  that  "it  is  correct  to  say  that  the  cestui  que  trust  has 
two  classes  of  rights ;  he  has  a  number  of  rights,  positive  and 
negative,  available  against  the  trustee  alone ;  he  has  in  addition, 
as  equitable  owner  of  the  trust  res,  a  right  against  the  world  at 
large  to  insist  that  it  respect  his  ownership,  to  insist  that  it  refrain 
from  using  the  trust  property  for  any  purpose  which  is  inconsistent 
with  the  trust ;  that  right  is  not  available  against  a  purchaser  for 
value  and  without  notice;  and  if,  unlike  some  equitable  interests, 
it  is  not  available  against  one  who  acts  adversely  to  the  trustee,  as 
a  disseisor  or  converter,  it  is  not  because  equity  does  not  regard 
the  cestui  que  trust  as  beneficial  owner  of  the  trust  res,  but  because 
it  considers  that  the  trustee  adequately  represents  him."2  Else- 
where he  says,  "It  is  submitted  that  the  cestui  que  trust  is  not 
merely  the  owner  of  the  equitable  obligation  of  the  trustee,  but 
he  is  also  the  equitable  owner  of  the  property  held  by  the  trustee. 
It  is  submitted  that  he  has  more  than  those  rights  in  rem  which  are 
possessed  by  even-  obligee  of  a  legal  or  equitable  obligation ;  that 
he  also  has  proprietary  rights  in  the  trust  property."3    With  these 

*17  Columbia  Law  Rev.  269. 

2At  p.  290. 

"At  p.  275.     Italics,  the  present  author's. 
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statements,  as  well  as  with  the  conclusion  that  the  trustee  has  the 
"duties  of  an  owner"  the  burden  of  which  "he  can,  by  the  aid  of 
a  court  of  equity,  shift  to  the  trust  property",  the  present  writer 
does  not  find  himself  in  entire  accord.4 

That  the  ultimate  effect  of  enforcing  a  trust  in  equity,  where 
the  court  makes  its  decree  directing  the  turning  over  of  trust 
property  to  the  cestui  que  trust,  is,  in  a  great  many  cases,  the  same 
as  though  the  cestui  que  trust  possessed  a  right  in  the  property 
itself,  cannot  of  course  be  questioned.  Here,  as  in  many  other 
instances,  the  peculiar  character  of  the  remedy  in  equity,  whereby 
the  defendant  is  compelled  to  give  to  the  plaintiff  the  specific  thing 
which  the  plaintiff  is  entitled  to  have,  ultimately  places  the  defend- 
ant in  possession  of  the  thing  itself  and  of  the  legal  ownership, 
which  i-  commonly  spoken  of  as  a  right  in  rem.  But  the  nature 
of  a  right  is  not  determined  by  the  nature  of  the  judgment  or 
decree  by  which  it  is  enforced.'  A  right  to  have  the  defendant  give 
to  the  plaintiff  a  particular  thing,  as  Professor  Scott  concedes, 
may  be  a  right  in  personam,  although  the  judgment,  also  in  per- 
sonam, will  compel  the  defendant  to  give  to  the  plaintiff  the  thing,6 
and  thus  confer  complete  ownership  of  it  upon  him. 

In  discussing  the  question,  what  is  the  nature  of  the  right  of 
the  cestui  que  trust,  it  is  necessary,  therefore,  to  discriminate 
sharply  between  the  character  of  the  remedy  and  the  nature  of 
the  right  which  i-  prerequisite  to  the  remedy,  for  obviously  the 
fact  that  equity  sometimes  give-  a  remedy  which  vests  the  cestui 
with  property  in  the  res  does  not  establish  that  he  has  property 
either  legal  or  equitable  in  the  res  at  the  time  when  he  invokes  the 
aid  of  a  court  of  equity.  It  will  also  be  necessary  to  consider 
the  character  of  the  acts  of  third  persons  which  give  rise  to  the 
right  in  the  cestui  against  them,  for  the  purpose  of  ascertaining 
whether  those  acts  give  rise  to  the  right-  of  the  plaintiff  exclusively 
because  of  their  incidence  on  the  res  which  is  affected  by  the  act 
decreed  to  be  performed,  or  whether  there  must  be  some  additional 

'At  p  not  quite  dear  from  the  context  just  what  i-  meant 

by  t;  ■  an  owner".     If  the  legal  duties  of  ownership 

are    referred    to,    no    argument    would    It    required    to    prove    that    such 
duties,   withoul    tin-   aid   "t"   a   coun    of   equity,   pass   t.>   and   an-   im 
<>n  -l  bsequent  owners  by  the  transfer  of  the  property  which  is  the  subject  "t~ 
ownership.     It  is  therefore  assumed  th  I  table  duties  of  a  trustee 

arc  referred  to. 

.  The  Powers  of  Courts  of  Equity,  IS  Columbia 
Law  Rev.  37.  106, 

'At    p 
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element  or  elements  before  the  plaintiff  can  ask  the  aid  of  a  court 
of  equity.  This  is  so  both  because  there  are  many  cases  where 
equity  aids  the  cestui  by  making  its  decree  against  third  persons, 
where  the  defendant  has  never  become  possessed  of  or  otherwise 
done  any  act  interfering  directly  with  the  trust  property,  and  be- 
cause, on  the  other  hand,  there  are  some  cases  where  equity  with- 
holds its  aid  even  when  the  defendant  has  tortiously  possessed  him- 
self or  otherwise  interfered  with  the  trust  res.  Each  class  of 
cases  would  appear  to  be  inconsistent  with  the  theory  that  the 
right  which  a  cestui  is  enabled  to  assert  in  equity  against  third 
persons  is  based  on  a  property  right  in  the  trust  res  itself. 

At  the  outset  of  any  discussion  of  this  subject,  it  should  be 
observed,  that  it  cannot  be  discussed  on  the  basis  of  formal  defini- 
tion without  danger  of  the  discussion  degenerating  into  a  mere  dis- 
pute over  the  proper  use  of  language.  Indeed  Professor  Scott's 
contention  is  that  "it  is  correct  to  say  that  the  cestui  que  trust  has 
*  *  *  as  equitable  owner  of  the  trust  res,  a  right  against  the 
world  at  large  to  insist  that  it  respect  his  ownership"8  and  that 
to  speak  of  the  right  of  the  cestui  as  equitable  ownership  is  a 
"perfectly  proper  use  of  terms,  and  one  which  accurately  expresses 
the  nature  of  his  rights,"9  and  that  "to  speak  of  equitable  ownership 
is  just  as  accurate  a  use  of  terms  as  to  speak  of  legal  ownership."10 
And  he  proceeds,  in  substantially  the  following  manner,  to  demon- 
strate that  this  use  of  language  is  correct :  Rights  in  rem  are 
usually  defined  as  rights  against  an  indeterminate  number  of  per- 
sons. A  cestui  que  trust  may  have  an  equitable  remedy  for  the 
recovery  of  the  res  against  all  the  world  except  innocent  pur- 
chasers for  value.  There  are  an  indeterminate  number  of  persons 
who  may  acquire  the  trust  res  without  becoming  innocent  pur- 
chasers. Therefore  the  right  of  the  cestui  is  a  right  in  rem  in  the 
trust  res  itself. 

There  are  two  objections  to  dealing  with  the  subject  in  this 
manner.  One  is,  as  will  be  hereafter  pointed  out,  that  it  is  not 
strictly  accurate  to  say  that  the  cestui  que  trust  has  a  right  to  the 
trust  res  "against  the  world  at  large"  (except  innocent  purchasers 
for  value)  "to  insist  that  it  respect  his  ownership,  to  insist  that  it 
refrain  from  using  the  trust  property  for  any  purpose  which  is  in- 
consistent with  the  trust".11     If  the  phrase  "inconsistent  with  the 

8At  p.  290. 
'At  p.  276. 
10At  p.  275. 
"At  p.  290. 
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trust"  be  deemed  to  mean  "inconsistent  with  the  cestui's  right  in 
rem  in  the  trust  res  itself",  it  is  to  be  observed  that  there  are  many 
tortious  acts  of  interference  with  or  injury  to  the  trust  res  which 
injuriously  affect  the  right  of  the  cestui  which,  however,  gives  rise 
to  no  right  or  remedy  in  the  cestui,  or  which,  to  state  the  principle 
in  another  way,  courts  of  equity  do  not  regard  as  invasions  of  the 
right  of  the  cestui.  Trespass,  conversion,  disseisin  are  acts  which 
are  fundamentally  invasions  of  rights  of  ownership.  Yet  they  are 
not  regarded  as  wrongs  against  the  cestui.  It  is  believed  that  the 
reason  for  this  is  not,  as  Professor  Scott  suggests,  that  the  trus- 
tee represents  the  cestui  and  maintains  his  action  at  law  for  such 
injuries  in  a  representative  capacity.  It  is  believed  rather  that 
the  true  basis  of  liability  of  third  persons  to  the  cestui  is  not  a 
property  right  of  the  cestui  in  the  trust  res  at  all,  but  is  rather  the 
property  right  which  the  cestui  has  in  the  equitable  claim  in  per- 
sonam against  the  trustee.  This  right  may  or  may  not  be  invaded 
by  interference  with  the  trust  res,  depending  upon  the  nature  of 
the  act  of  interference.  It  may  be  invaded  by  one  who  does  not 
interfere  with  the  trust  property  or  acquire  any  interest  in  it. 
But,  in  either  case,  it  is  believed  that  the  true  test  of  liability  of 
the  third  person  is  the  interference  with  the  right  of  the  cestui,  in 
personam  against  the  trustee,  and  not  the  interference  with  the 
trust  res  itself. 

In  the  second  place,  it"  we  accept  Professor  Scott's  conclusion 
as  the  logical  outcome  of  a  perfect  syllogism,  the  result  seems  to 
he  the  destruction  of  what  has  hitherto  been  regarded  as  a  useful 
although  not  altogether  scientific  generalization  expressed  by  the 
phrase  "rights  in  rem"  rather  than  the  establishment  of  any  sub- 
stantial identity  in  character  of  the  rights  of  the  cestui  with  the 
rights  of  property  hitherto  commonly  spoken  of  as  "rights  ;';;  rem". 

The  sum  total  of  the  legal  relations  of  one  who  is  the  owner  in 

--inn,  or  of  oik-  who  is  not  the  owner  but  who  has  possession, 

may  1m-  spoken  of  a-  constituting  a  right   in  ran.      If  the  owner  in 

of  a  chattel  hail  the  chattel,  or,  if  the  owner  .seized  of 

real  estate  place  the  realty  in  possession  of  a  tenant  at  will,  the 

character  of  the  owner's  right  is  changed,  lie  can  then  enjoy  the 
use  of  the  thing  which  is  the  subject  of  his  right  only  through  the 

intervention  of  tin-  bailee  or  the  tenant  at  will,  or  by  the  aid  or 
intervention  of  a  court,  neither  of  which  aid-  are  necessary  to  the 
enjoymenl  of  the  rights  of  property  by  one  in  possession.  But,  if 
tin-  own.-r  of  the  chattel  or  the  realty  i-  disseised,  his  righl 
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still  different.  He  may  now  maintain  an  action  against  the  dis- 
seisor or  his  transferee  without  entry  or  demand,  whereas  the 
bailor  or  lienor  at  will  had  no  such  right ;  but,  on  the  other  hand, 
he  could  maintain  no  action  for  injury  to  the  freehold.12  More- 
over, at  common  law  the  disseisee  of  chattels  or  land,  unlike  the 
bailor  or  lienor,  possessed  no  right  which  he  could  transfer  to 
another  by  gift  or  sale.  Again,  if  the  bailment  or  lease  be  for  a 
term,  the  rights  of  the  owner  are  still  different.  Under  the  doctrine 
of  Ward  v.  Macauley13  and  Gordon  v.  Harper,14  the  bailor  cannot, 
during  the  term,  maintain  trespass  or  trover  against  the  third  per- 
son, nor  can  the  lessor  maintain  trespass  or  ejectment  for  tres- 
pass upon  the  leasehold.  If  the  chattel  or  realty  were  injured  by 
the  tortious  act  of  the  third  person,  the  "reversioner"  might  have 
an  action  on  the  case,  not  for  the  injury  to  the  property  right  of 
the  bailee  or  the  lessee,  but  for  the  injury  to  his  reversionary  in- 
terest. If  the  bailor  chances  to  be  the  pledgor,  according  to  the 
English  law,  he  has  no  right  against  the  third  person  who  has 
tortiously  interfered  with  the  pledgor  until  the  pledgor  has  ter- 
minated the  pledge  by  payment  or  tender.15  But  if  he  is  an  owner 
of  property  subject  to  a  common  law  lien,  although  he  has  no  rights 
against  the  lienor  or  a  trespasser16  until  the  lien  is  discharged,  he 
may  maintain  trover  or  replevin  against  the  third  person  who 
converts  the  chattel.17  A  right  of  entry  upon  the  freehold  for 
condition  broken  may  be  asserted  against  every  subsequent  taker 
of  the  freehold,  but  one  having  the  right  of  entry  has  no  action 
for  injuries  to  the  property  itself.18  The  widow  who  has  right 
of  dower  possesses  a  right  which,  upon  the  death  of  her  husband, 
may  be  asserted  against  every  subsequent  taker  of  the  property ; 
but  even  after  the  death  of  her  husband  and  before  admeasure- 
ment of  her  dower,  she  may  not  maintain  an  action  for  injury  to 
the  freehold.10  So,  one  who  has  an  option  right  to  purchase  real 
estate  has  a  right,  upon  the  exercise  of  the  option,  to  claim  the 

"United  States  v.  Loughrey   (1898)    172  U.  S.  206,  19  Sup.  Ct.  153. 

13  (1791)  4  T.  R.  489. 

"(1796)   7  T.  R.  9. 

"Donald  v.  Suckling  (1866)   1  Q.  B.  *585. 

"Wilson  v.  Martin   (1860)  40  N.  H.  88. 

"Ames  v.  Palmer  (1856)  42  Me.  197;  Holly  v.  Huggeford  (Mass.  1829) 
8  Pick.  73. 

"United  States  v.  Inman-Poulsen  Lumber  Co.  (D.  C.  1914)  211  Fed. 
679,  reversed    (C.  C.  A.   1916)   233  Fed.  941. 

"15  Columbia  Law  Rev.  364;  see  Randall  v.  Kreiger  (1874)  90  U.  S. 
137;  Bartlett  v.  Ball  (1897)  142  Mo.  28,  43  S.  \V.  783;  3  Holdsworth, 
History  of  English  Law,  157,  161. 
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property  of  all  except  innocent  purchaser?  for  value.  Most  lawyers 
would  agree  that  the  character  of  the  rights  of  the  claimant  to 
the  property  in  each  of  the  foregoing  cases  differs  widely  in  various 
respects,  and,  although  they  all  fall  within  the  exact  definition  of 
rights  in  rem  adopted  by  Professor  Scott,  few  would  agree  that 
in  every  case  the  claimant  possessed  a  right  in  rem  in  the  res  which 
is  the  subject  of  the  right. 

One  might  multiply  examples,  but  these  suffice  to  make  it  evi- 
dent that,  while  we  use  the  phrase  "right  in  rem''  as  a  convenient 
and  useful  method  of  characterizing  the  jural  relationships  of  the 
owner  in  possession  to  the  thing  and  to  others,  the  moment  the 
possession  is  changed  to  another  the  phrase  becomes  almost  useless 
as  conveying  any  definite  legal  concept  of  general  application.  The 
disseisee  has  no  transferable  right,  but  he  has  rights  against  third 
persons.  The  pledgor  has  a  transferable  right,  but  he  has  no  right 
against  third  persons  unless  it  be  an  action  on  the  case  for  injury 
to  the  pledge.  The  owner  of  property  subject  to  a  lien  has  no  right 
against  the  transferee,  but  he  has  against  the  converter.  The 
bailor  for  a  term  has  a  transferable  right,  but  no  right  against  third 
persons  for  mere  interference  with  the  property.  One  possessing 
a  right  of  entry  for  condition  broken  or  the  inchoate  right  of  dower 
has  no  alienable  right,  and  indeed  no  right  in  the  property,  yet  both 
have  a  right  which  may  be  asserted  to  the  property,  in  whosoever 
hands  it  may  be.  One  having  the  right  of  an  option  to  purchase 
land  may  have  a  transferable  right,  and  may  follow  property  into 
the  hands  of  all  takers  except  innocent  purchasers,  but  he  could 
maintain  no  action  for  injury  to  the  property,  nor  could  he  acquire 
or  transfer  .any  interest  in  the  property  pending  the  exercise  of  his 
option.  It  i^  evident,  that,  if  all  the  varying  rights  of  claimants  to 
property  oul  of  possession  are  to  be  classified  as  rights  in  rem 
merely  because  they  may  be  asserted  against  an  indeterminate 
number  of  persons,  then  the  classification  can  have  very  little 
practical  utility,  since  the  phrase  is  meaningless  unless  it  is  known 
what  kind  of  a  righl  /';/  rem  is  intended  to  be  referred  to. 

It  is  difficult  and  mischievous  to  teach  law  by  formal  definition, 
and  it  is  even  more  so  to  philosophize  aboul  law  on  the  basis  of 
definitions.  Generalizations  are  nevertheless  useful  so  far  as  they 
enable  us  to  group  together  those  legal  concepts  which  possess  a 
suflficienl  number  of  common  characteristics  to  render  a  common 
method  of  treatment  convenient.  But  the  definition  of  man  a-  a 
featherless  biped,  even  if  literally  and  scientifically  true,  is  not 
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scientifically  useful,  because  it  fails  to  reveal  the  essential  differ- 
ences between  man  and  birds ;  and  so  the  broad  statement  that  the 
right  of  the  cestui  que  trust  is  a  right  in  rem,  even  if  true  because 
of  the  breadth  of  the  definition  adopted,  serves  no  useful  purpose 
because  it  ignores  the  fundamental  differences  between  the  rights 
of  the  cestui  que  trust  and  other  classes  of  rights  which  are  more 
or  less  perfectly  described  by  the  phrase  "rights  in  rem".  Thus, 
one,  by  expanding  his  definition  of  "rights  in  rem",  may  ultimately 
embrace  the  whole  field  of  law  and  thereby  make  his  classification 
worthless.  If  the  right  of  the  cestui  is  a  right  in  rem  in  the  trust 
res  merely  because  the  cestui  may  assert  a  claim  to  the  trust  prop- 
erty in  the  hands  of  all  but  innocent  purchasers  for  value,  by  an 
identical  process  of  reasoning,  one  might  prove  that  all  relative 
rights  or  rights  in  personam  are  absolute  rights. 

In  considering  the  nature  of  the  rights  of  the  cestui  que  trust, 
therefore,  our  real  problem  is  not  one  of  definition  or  necessarily 
of  classification,  but  of  consideration  of  the  likeness  and  differ- 
ences of  the  rights  of  the  cestui  que  trust  as  compared  with  those 
rights  commonly  referred  to  as  rights  in  rem,  which  most  closely 
resemble  them. 

The  right  in  rem  which  most  closely  resembles  the  right  of  the 
cestui  que  trust  is  undoubtedly  the  right  of  the  bailor  at  will,  al- 
though it  can  hardly  be  said  to  be  a  typical  right  in  rem  in  the 
bailor,  since  he  does  not  have  possession  of  the  thing  which  is 
the  subject  of  his  right.  His  right  is  transferable;  it  may  be 
invaded  by  physical  interference  with  the  thing  bailed  without 
the  consent  of  the  bailor  or  bailee,  and  such  interference  by  any 
member  of  the  community  is  an  invasion  of  the  bailor's  right  in 
the  thing  bailed. 

For  purposes  of  comparison  let  us  now  suppose  that  A,  the 
legal  owner  of  a  chattel,  declares  himself  trustee  of  it  for  the 
benefit  of  B.  Both  before  and  after  his  declaration  of  trust,  his 
right  would  be  a  typical  right  in  rem,  good  against  all  the  world 
so  far  as  the  law  courts  are  concerned,  and  good  against  all  the 
world  but  B  in  a  court  of  equity.  Whatever  other  rights  B  pos- 
sesses, all  would  agree  that  he  has  an  equitable  right  in  personam 
against  A.  He  has  a  right  to  call  upon  A  to  hold  the  legal  owner- 
ship in  the  property  for  his  benefit,  and  to  have  A  convey  the  title 
to  him  on  request.  If  A  refuses  or  neglects  to  perform  the  duties 
of  his  trust,  equity  will  make  its  decree,  which  is  in  personam,  as 
distinguished  from  the  law  judgment  which  operates  in  rem  even 
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when  enforcing  rights  in  personam,  directing  him  to  perform  the 
duty.  The  fact  that  in  early  law  the  rights  of  the  cestui  que  use. 
and  later  the  cestui  que  trust,  were  treated  as  though  created  upon 
a  grant  is  interesting  historically,  but,  as  Professor  Scott  con- 
cedes, it  does  not  prevent  the  recognition  of  the  fact  that  the  cestui 
has  rights  in  personam,  just  as  all  would  agree  that  a  debt  gives 
rise  to  a  right  in  personam  in  the  creditor,  notwithstanding  the 
ancient  theory  that  a  deed  was  a  grant.  Indeed,  even  in  the  early 
law  of  trusts,  it  was  recognized  that  a  use  without  transmutation 
of  possession  could  not  be  raised  in  favor  of  a  stranger  without 
consideration,20  a  recognition  of  the  fact  that  the  right  of  the 
cestui  que  use  was  a  right  arising  out  of  obligation.  It  was  only 
at  a  comparatively  late  date  that  the  anomalous  doctrine  became 
established  that  there  could  be  a  self  declaration  of  trust  without 
consideration.21 

But  the  suggestion  is,  that  the  cestui,  nevertheless,  with  respect 
to  the  ownership  of  the  equitable  claim  against  the  trustee,  pos- 
sesses a  right  in  rem  with  re>pect  to  persons  other  than  the  trustee. 
This  was  recognized  by  Professor  Langdell,  the  most  stalwart  de- 
fender of  the  theory  that  the  right  of  the  cestui  que  trust  is  a  right 
in  personam.  lie  said,  "Here  again,  when  it  is  said  that  equity 
cannot  create  rights  ;';;  rem,  reference  is  had  to  the  res,  which  is 
the  subject  of  the  equitable  obligation.  Regarding  the  equitable 
obligation  itself  as  the  res,  there  can  be  no  doubt  that  an  equitable 
obligation,  like  a  legal  obligation,  always  creates  a  right  in  rem 
( i.  e.,  an  absolute  right),  as  between  the  obligee  and  all  the  rest  of 
the  world  exec] >t  tin-  obligor."22  That  this  suggestion  is  sound 
does  not  admit  of  doubt,  but  that  it  tends  in  any  way  to  establish 
tin-  proposition  that  tin-  right  of  the  cestui  is  a  right  in  rem  in  the 
trust  res  it -ill"  does  n<>t  seem  so  clear.  It  is  familiar  learning  that 
le.L,ral  ownership  of  a  chose  in  action  gives  rise  to  rights  in  rem. 
It  i-  the  duty  of  the  obligor  to  do  or  give  the  thing  which  he 
i>  obligated  to  do  <>r  give  by  the  chose  in  action  which  makes  it  a 
right  in  personam;  but  it  i^  the  duty  <>t'  the  rest  of  the  world  to 
refrain  from  interfering  with  the  righl  of  the  obligee  against  the 
obligor.  C hoses  in  action,  because  of  their  nature,  cannot  be 
trespassed  upon  or  converted;  hut,  in  so  far  as  they  are  capable  of 

I     an. I    Sin. lent     (1S23)     Dialogue    II.    c.    22,    23;    Frampton    v. 
rd    (1601)   2    Rolle's    \b.   785    (K.)    /•/.   4.  7'M    /•/.    1;    Sharington  v. 
Strotton  (1565)  1  Plow.  298  (semble). 

;  xrte  Pye  I  1811  I  18  Ves.  Jr.  140. 
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being  injured  or  destroyed,  every  system  of  law  tends  to  throw 
its  protection  about  them  and  give  them  the  character  of  rights 
in  rem  as  to  all  persons  other  than  the  obligor.  Thus,  in  Anglo- 
American  law,  the  tendency  is  to  liken  the  ownership  of  a  chose  in 
action  more  and  more  to  the  ownership  of  a  chattel  as  to  persons 
other  than  the  obligor.  By  process  of  the  application  of  combined 
legal  and  equitable  principles,  or  by  statute,  choses  in  action  have 
become  freely  transferable,  so  that  the  ownership  of  a  chose  in 
action  has  assumed  many  of  the  characteristics  of  a  right  in  rem. 
That  ownership  of  a  chose  in  action  was  a  true  right  in  rem  was 
recognized  to  a  limited  extent  in  those  decisions  which  established 
that  trover  would  lie  for  the  conversion  of  a  written  instrument 
embodying  or  representing  a  chose  in  action,  the  measure  of 
damage  being  the  reasonable  value  of  the  chose  in  action  and  not 
the  value  of  the  parchment  or  paper.23  And  finally,  in  Lumley  v. 
Guy,zi  it  was  held  that  the  acts  of  a  stranger  to  a  contract,  who 
injuriously  interfered  with  the  right  of  the  obligee  to  enjoy  its  per- 
formance, were  actionable  wrongs.  It  was  thus  established  that  the 
owner  of  a  chose  in  action  had  not  only  a  right  against  the  obligor, 
imposing  upon  him  a  positive  duty,  but  that  he  had  rights  against 
all  the  world  that  they  should  refrain  from  interfering  with  his 
right  in  personam.  The  existence  of  the  latter  is  not  inconsistent 
with  the  former,  nor  does  the  development  of  the  former  tend  to 
modify  the  character  of  the  right  which  the  obligee  has  against  the 
obligor.  As  Professor  Scott  points  out,  this  tendency  was  developed 
in  the  courts  of  equity  much  earlier  than  in  the  courts  of  law. 
Equitable  rights  have  always  been  regarded  by  courts  of  equity  as 
freely  transferable  and,  so  far  as  expedient,  they  have  been  likened 
to  legal  interests  which  could  be  created  or  transferred  by  the 
cestui  in  the  same  way  as  the  legal  owner  could  create  or  trans- 
fer rights  from  his  legal  ownership.  Upon  similar  principles, 
equity  should  regard  those  who  in  any  way  interfere  with  the 
rights  in  personam  which  the  equitable  claimant  has  against  the 
trustee  or  other  obligor,  as  committing  an  equitable  wrong  or 
tort  to  that  right.  The  existence  of  such  a  right  on  the  part  of 
the  cestui  could  not  be  deemed  inconsistent  with  the  character  of 
his  right  as  a  right  in  personam  against  the  trustee  or  equitable 

"Mercer  v.  Jones  (1813)  3  Camp.  N.  P.  477;  Payne  v.  Elliot  (1880) 
54  Cal.  339;  O'Donoghue  v.  Corby  (1856)  22  Mo.  393;  Hazewell  v.  Coursen 
(X.  Y.  1879)  13  Jones  &  Sp.  22;  Keeler  v.  Fassett  (1849)  21  Vt.  539; 
Bavins  v.  London  etc.  Bank  [1900]  1  Q.  B.  270  (semblc)  ;  Hudspeth  v. 
Wilson   (N.  C.  1830)  2  Dev.  372  (semble). 

24 (1853)  2  Ell.  &  Bl.  216. 
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obligor,  nor  would  it  tend  in  any  way  to  support  the  proposition 
that  the  cestui  que  trust's  right  is  a  right  in  rem  in  the  trust  res 
itself. 

So  long  as  courts  of  equity  gave  rights  to  the  cestui  against 
the  trustee  only,  with  respect  to  the  trust  property,  his  right  was 
obviously  a  right  in  personam.  The  fact  that  the  right  was  with 
respect  to  the  specific  res,  in  the  case  of  the  trustee,  was  im- 
material, since  the  right  was  limited  exclusively  to  the  claim  against 
the  trustee  and  could  be  invaded  only  by  him.  "At  that  time", 
as  Professor  Scott  agrees,  "the  cestui  que  use  certainly  had  no 
rights  in  the  nature  of  ownership;  he  had  only  rights  in  per- 
sonam."26 The  fact,  therefore,  that  the  obligation  in  personam  is 
to  do  something  with  respect  to  a  specific  thing,  which  obligation 
equity  will  enforce,  does  not  prevent  the  right  of  the  obligee  from 
being  a  right  in  personam  ;  and,  since  equitable  rights  of  the  cestui, 
whether  against  the  trustee  or  a  subsequent  taker  of  the  trust  prop- 
erty, are  usually  of  this  character,  the  mere  fact  that  the  right  is 
asserted  with  respect  to  the  trust  res  is  not  in  itself  enough  to  justify 
the  statement  that  the  equitable  right  to  have  the  trust  property 
conveyed  to  the  trustee  is  a  right  /';;  rem  in  the  property  itself.  For 
example,  at  the  time  of  which  Professor  Scott  speaks,  a  trustee 
might  convey  the  trust  res  to  a  stranger  to  hold  for  the  benefit  of 
the  cestui,  in  which  case  a  new  trust  would  be  immediately  created 
in  favor  of  the  cestui,  who  would  thus  acquire  a  new  right  in  per- 
sonam against  the  new  trustee.  It  is  conceivable,  therefore,  that 
where  equity  imposes  a  trust  upon  third  persons,  it  does  so  upon 
the  theory  that  a  new  right  in  personam  has  been  created  against 
the  third  person,  and,  that  what  equity  actually  does  in  following 
trust  property  into  the  hands  of  strangers,  is  to  create  successive 
rights  in  personam  againsl  successive  takers  of  the  trust  res  not 
tially  different  in  character  from  the  right  which  is  asserted 
against  the  original  trustee,  although  they  differ  from  it  in  their 
origin. 

To  support  the  conclusion  that  the  right  of  the  cestui  is  a  right 

in  rem,  therefore,  an  additional  element  is  relied  on,  and  this  is  the 

doctrine  that  the  cestui  que  trust  may  assert  his  righl  to  the  trust 
property  against  all  but  innocent  purchasers  for  value.     The  cestui 
himself    is    deemed    the    equitable    owner    of    tin-    res  "held    by 
the  trustee",  and  the  implication  is  that  his  rights  againsl   sub 
sequenl  taker,  are  worked  oul  upon  the  principle  that  the  trust 
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follows  the  res  into  the  hands  of  any  taker  except  an  inno- 
cent holder  for  value,  just  as  the  right  of  the  bailor  at  will  follows 
the  bailed  property  into  the  hands  of  third  persons  and  is  invaded 
by  tortious  acts  against  the  property  itself. 

In  the  light  of  this  suggestion,  let  us  now  ascertain  the  theory 
upon  which  the  cestui  que  trust  is  able  to  assert  any  right  against 
subsequent  takers  of  the  trust  property.  Upon  an  examination  of 
the  authorities,  the  following  propositions  will  be  found  to  be  of 
practically  universal  application  where  equity  imposes  liability 
upon  third  persons  with  respect  to  property  held  in  trust : 

( 1 )  That,  wherever  third  persons  are  held  responsible  because 
of  their  interference  with  the  trust  res,  the  act  of  interference  must 
amount  to  an  acquisition  by  a  transfer  of  the  legal  interest  held 
in  trust,  from  the  trustee  to  the  third  person ; 

(2)  That  equity  never  imposes  liability  with  respect  to  the  trust 
property  upon  third  persons,  unless  the  defendant  has  notice  of 
the  trust  or  knows  facts  which  would  place  a  reasonable  man  on 
inquiry  with  respect  to  the  trust  and  which,  consequently,  the 
law  regards  equivalent  to  notice ; 

(3)  Equity  often  imposes  liability  upon  third  persons  with 
respect  to  the  trust  property,  although  they  have  not  in  fact  physi- 
cally interfered  with  or  acquired  possession  of  the  trust  res. 

If  these  propositions  are  true,  it  will  at  once  be  observed  that 
the  real  reason  for  the  liability  of  third  persons  is  the  uncon- 
scientious interference  with  the  right  in  personam  which  the  cestui 
has  against  the  trustee  and  which,  as  we  have  already  seen,  is  a 
right  in  rem  as  against  all  the  world  other  than  the  trustee.  He 
is  liable,  not  because  he  has  interfered  with  the  trust  res,  of  which 
the  cestui  is  equitable  owner,  for  there  are  many  such  interferences 
which  are  wrongful  and  unlawful  which  nevertheless  give  rise 
to  no  rights  in  the  cestui,  but  only  when  and  because  such  interfer- 
ence is  a  direct  interference  with  the  chose  in  action  which  the 
cestui  holds  against  the  trustee.  If  such  should  prove  to  be  the 
nature  of  the  cestui' s  right,  it  would  follow  that  the  right  which 
equity  asserts  on  behalf  of  the  cestui  against  strangers  to  the  trust 
is  much  more  closely  analogous  to  the  legal  right  of  the  owner  of  a 
contract,  against  strangers  to  the  contract,  which  was  recognized  and 
established  in  Lumley  v.  Guy.26    The  action  there  was  of  course  at 

MSupra,  footnote  24. 
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law,  in  tort,  for  the  interference  with  the  legal  right.  But,  in 
Lumlcy  v.  Wagner,2"1  where  the  plaintiff  was  entitled  to  an  equitable 
remedy  on  his  contract,  it  was  held  that  equity  would  restrain  third 
persons  from  carrying  out  a  contract  with  the  plaintiff's  con- 
tractor which  involved  a  violation  of  the  plaintiff's  contract.  This, 
and  the  many  cases  which  have  followed  it,  have  established 
firmly  the  principle  that  equity  will  protect  equitable  rights  in 
personam  from  unconscionable  interference  by  strangers,  re- 
gardless of  whether  the  equitable  obligation  relates  to  property 
or  not.1'8  In  the  case  of  a  trust,  the  equitable  right  of  the 
cestui  is  interfered  with,  and  the  wrong  done  is  in  fact  an  equi- 
table tort  to  the  right  of  the  cestui  against  the  trustee  which 
entitles  the  cestui  to  an  equitable  remedy  against  the  wrongdoer. 
It  is  just  here  that  the  elasticity  of  the  equitable  remedy  gives 
rise  to  a  superficial  resemblance  to  the  right  in  rem  enforced 
by  legal  remedies.  For  this  equitable  tort,  equity  sometimes  holds 
the  third  person  responsible  in  damages  ;  but,  on  the  other  hand, 
since,  in  many  cases,  it  is  the  acquisition  or  retention  of  the  trust 
property  by  the  wrongdoer  which  prevents  the  enforcement  of  the 
cestui s  equitable  right  in  personam  against  the  trustee,  equity  will 
not  allow  the  wrongdoer  to  retain  the  fruits  of  his  wrong.  This 
is  so,  not  because  his  act  is  a  wrong  to  the  right  of  the  cestui  in  the 
trust  res,  but  because  it  is  an  interference  with  the  plaintiff's  right 
in  personam  against  the  trustee,  which,  if  enforced  against  him, 
would  have  resulted  in  the  plaintiff's  acquiring  the  res.  As,  how- 
ever, the  remedy  is  not  necessarily  the  recovery  of  the  trust  prop- 
erty and  may  be  invoked  when  there  is  no  physical  interference 
with  the  trust  res  or  acquisition  of  the  trust  property,  the  right 
asserted  cannot  be  said  to  be  a  right  in  the  trust  res  itself. 

1.  Let  us  now  ascertain  what  kinds  of  acts  by  third  persons 
are  regarded  by  courts  of  equity  as  Invasions  of  the  right  of  the 
cestui  que  trust.  We  are  at  once  confronted  with  a  striking  dif- 
ference between  the  rights  of  the  cestui  and  the  rights  of  the  legal 
owner  out  of  possession.     The  right  in  rem  of  the  bailor  is  literally 

a  right  in  rem,  because  the  right  is  invaded  exclusively  by  the  in- 
cidence of  acts  on  tin-  thing  it-elf,  which,  in  legal  contemplation, 

are    injuries    to   the   thing   and    hence    to   the    rights    in    the    thing.89 

"(IS52)  1  DcO.  M.  &  G.  *604. 

i  quity  Jui  isdiction,  102,  n.  3. 

"Slander  of  title  may  constitute  a  possible  exception  to  the  statement. 
It'  .  it  illustrates  the  difficulty  <>t'  making  a  comprehensive  classification 
of  law  into  rights  in  rem  and  rights  in  personam  already  referred  to. 
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While  the  owner  possesses  rights  which  may  be  invaded  by  mere 
physical  interference  with  the  property,  however  innocent  so  far 
as  their  moral  character  is  concerned,  amounting  to  trespass  or 
conversion  or  disseisin,  such  acts  affecting  the  trust  res  are  not 
regarded  by  courts  of  equity  as  invasions  of  the  right  of  the  cestui. 
While  the  bailor  may  maintain  trespass,  trover  or  replevin  and  the 
disseisee  may  maintain  ejectment  or  one  of  the  various  forms  of 
real  action  against  the  disseisor,  equity  affords  no  equivalent 
remedy  to  the  cestui  que  trust.30  If,  therefore,  the  cestui  que  trust 
has  a  right  in  rem  to  the  trust  res  itself,  we  shall  have  to  admit  that, 
unlike  any  other  right  in  rem,  it  can  not  be  invaded  by  a  tortious 
destruction  of  the  res  which  is  the  subject  of  the  right. 

There  are,  however,  various  kinds  of  interference  with  the 
trust  property  which  equity  does  regard  as  invasions  of  the  right 
of  the  cestui.  The  purchaser  with  notice,  the  innoqent  heir 
or  donee  of  the  trust  property,  is  deemed  to  have  invaded  the 
right  of  the  cestui  que  trust  who  is  given  rights  against  the 
person  thus  acquiring  the  legal  right  of  the  trustee.  What  is 
the  essential  distinction  between  these  two  classes  of  acts?  In 
the  latter  class,  it  is  to  be  noted  that  there  is  a  breach  of  duty 
on  the  part  of  the  trustee,  or  at  least  a  failure  to  carry  out  the  duty 
which  equity  imposes  on  him  by  reason  of  the  fact  that  he  is  a 
trustee,  whereas  in  the  former  class,  there  is  no  breach  of  duty 
on  the  part  of  the  trustee.  It  is  the  duty  of  the  trustee  to  hold 
the  legal  right  in  the  trust  res,  with  respect  to  which  he  is  vested, 
for  the  benefit  of  the  cestui  que  trust,  or  else  to  vest  that  interest 
in  the  cestui  que  trust,31  and,  so  as  long  as  he  retains  that  interest, 

""Trespass  to  Land— Anonymous  (1499)  Y.  B.  15  Hen.  VIII.,  fol.  13, 
pi.  1;  Ames,  Cases  on  Trusts  (2nd  ed.)  251,  n.  1,  2.  254,  n.  1  at  p.  256. 
Trespass  to  Chattels— Ames,  Cases  on  Trusts  (2nd  ed.)  254,  n.  1  at  p.  256. 
Trover— Ames,  Cases  on  Trusts  (2nd  ed.)  254  n.  1  at  p.  256,  372,  n.  1; 
Lord  Compton's  Case  (1580)  2  Leon.  211.  Disseisin— Lord  Compton's 
Case  (1580)  4  Leon.  196;  Saunders  v.  Bournford  (1679)  Finch  424;  Earl 
of  Worcester  v.  Finch  (1600)  4  Coke,  Inst.  85;  Chudleigh's  Case  (1589- 
1595)  1  Co.  Rep.  120a  (use)  ;  Lewellen  v.  Mackworth  (1740)  2  Eq.  Cas. 
Ab.  579;  Colburn  v.  Broughton  (1846)  9  Ala.  351;  Hall  v.  Waterman 
(1906)  220  111.  569,  77  N.  E.  142;  Crook  v.  Glenn  (1868)  30  Md.  55; 
Kirkman  v.  Holland  (1905)  139  N.  C.  185,  51  S.  E.  856;  Cameron  v. 
Hicks  (1906)  141  N.  C.  21,  53  S.  E.  728;  Young  v.  McNeil  (1907)  78 
S.  C.  143,  59  S.  E.  986;  Appel  v.  Childress  (1909)  53  Tex.  Civ.  App.  607, 
116  S.  W.  129;  Sugden's  Gilbert,  Uses,  429.  "*  *  *  if  there  were  any 
disseisin  that  nothing  passed  to  the  plaintiff"  (the  cestui)  "either  in  right 
or  equity,  for  the  dissiesor  was  subject  to  no  trust,  nor  any  subpoena  was 
maintainable  against  him,  not  only  because  he  was  in  the  post,  but  be- 
cause the  right  of  inheritance  or  freehold  was  determinable  at  common  law 
and  not  in  chancery,  neither  had  cestui  que  use  *  *  *  any  remedy  in 
that  case.*'     Earl  of  Worcester  v.  Finch,  supra. 

31Lewin,  Trusts   (12th  ed.)    1,  13. 
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he  must  avoid  negligent  acts  or  omissions  with  respect  to  it. 
Thus,  where  there  is  a  sale  or  a  gift  of  the  trust  res  in  breach  of 
the  trust,  there  is  a  violation  of  the  personal  duty  which  the  trustee 
owes  the  cestui  que  trust.  There  is  likewise  a  breach  of  personal 
duty  when  the  trustee  gives  the  property  to  a  third  person  by  will. 
and,  while  the  death  of  the  trustee  and  the  descent  of  the  trust 
property  to  the  heir  does  not  involve  the  moral  turpitude  of  a 
conveyance  of  the  trust  property  in  breach  of  trust,  it  nevertheless 
operates  to  pass  the  legal  estate  with  which  the  trustee  is  seized  out 
of  him,  and  it  results  in  a  failure  to  perform  the  personal  duty 
which  the  trustee  has  assumed  with  respect  to  the  trust  res.  In 
the  case  of  trespass  upon  or  disseisin  or  conversion  of  the  trust  res, 
there  is  no  failure  on  the  part  of  the  trustee  to  perform  his  duty  as 
trustee,  nor  is  there  any  termination  of  the  legal  interest  with  which 
he  is  vested  as  trustee.  There  is  the  same  distinction  between  the 
case  of  escheat  and  of  forfeiture  of  the  estate  of  the  trustee  to  the 
Crown.  In  the  case  of  escheat,  the  legal  interest  of  the  trustee 
comes  to  an  end.  The  lord  is  in  by  the  post  not  the  per,  and  he 
thus  acquires  nothing  by  reason  of  the  breach  of  the  personal 
obligation  of  the  trustee,  nor  does  he  acquire  or  retain  a  legal  in- 
terest which  was  subject  to  the  personal  obligation  of  the  trustee. 
The  trust  is  just  as  effectively  destroyed  as  though  the  trustee  had 
held  the  trust  pur  outer  vie  and  the  life  had  ended.  In  such  a 
case,  obviously  the  lord  would  hold  free  from  any  claim  of  the 
cestui,  since  there  has  been  no  failure  to  perform  the  trust  and  no 
passing  of  the  estate  held  in  trust,  to  the  third  person.  In  the  case 
of  forefeiture  of  goods,  or  forfeiture  of  lands  for  treason,  how- 
tin-  Crown  took  by  the  per.92  The  legal  estate  hold  in  trust 
passed  fn.m  the  trustee  to  the  Cr<>wn  and  the  retention  of  it  pre- 

*If  a  truste<  released  to  his  disseisor,  the  cestui  acquired  bo 

rights,    since    no    right    held    in    trust    passed    to    the    disseisor    nor    did    the 
or  participate  in  the  breach  of  trust.     But  if  the  trustee  in  breach 
of  trust   released  a   reversion  to  a  tenant   who  was  not  a  bona  Hde  pur- 
er  of  the   reversion,    the    cestui   acquired    rights    against    him.      Lord 
supra,   footnote  30.     But,   with   the   development   of  the 
niod.-rn    notion    that    a    third    person    may    not    take    advantage    of    any    act 
of  the  trustee  in  breach  of  his  trust,  equity,  regardless  of  the  acquisition 
of     trust     property,     would     enjoin     the     defendant     from     setting     Up     the 
release.      Sec,  infra,  footnote  52;   Saunders  v.  Bournford,  SUpra,  footnote  30. 
In    the   ease    of    forfeiture    for    felony   of    land    held    upon    trust,    the    lord 

took  just  as  in  the  ea  I    King  v.  Mildm.iy  (1833)  5  Barn.  &    VI. 

254;  2nd   ed.)    3-4*',   n.   3;   while   in   the  case  of 

person.-d  property  the  Crown  took  the  property  a-  bona  vacantia.     Mix  .•. 
Att'y  Gen.    (1661)    Hard.   17'.;    King  v.    Daccombe    (1618)    Cro.  Jac  512. 

upon    forfeiture    of    real    estate    for    treason,    the    Crown    took    the    estate 
of    the    traitor    in    the   per   under    33    Henry    VIII.,    C.    39    (1541)        Timhc's 

.-. hit  v.    \fv  Gen.   (1667)   Hard.  465. 
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vented  the  carrying  ont  of  the  trust  by  the  trustee.  Every  reason 
which  would  require  equity  to  impose  the  trust  on  the  heir  would 
lead  to  the  same  result  in  the  case  of  forfeiture  to  the  Crown. 
Nor  does  it  appear  to  be  helpful  to  say  that  the  rule  should  be 
different  because  the  coming  to  an  end  of  the  estate  in  the  case 
of  escheat  is  an  "accident".33  Such  accidents  often  cause  the  ter- 
mination of  an  estate,  as  where  a  lease  is  given  until  the  happening 
of  an  uncertain  event,  or  where  a  right  of  entry  is  reserved  or  a 
gift  over  is  made  upon  a  condition  not  certain  to  happen.  In 
each  of  these  cases,  if  the  interest  in  land  were  held  in  trust,  we 
would  have  no  difficulty  in  reaching  the  conclusion  that,  upon  the 
happening  of  the  condition,  even  though  purely  accidental,  the 
estate  held  by  the  trustee  was  ended,  and,  since  this  termination 
was  without  any  failure  to  perform  the  personal  obligation  of 
the  trustee,  the  cestui  has  no  further  rights  either  against  the 
trustee  or  any  stranger. 

If  this  distinction  appears  to  be  artificial,  the  fault  lies,  not 
with  the  law  of  trusts,  but  with  the  feudal  notion  of  tenure.  If 
the  effect  of  escheat  is  to  terminate  the  legal  estate  which  is  the 
subject  of  the  trust,  whereas  the  effect  of  forfeiture  in  the  cases 
mentioned  was  to  transfer  it,  and,  if  the  true  theory  of  imposing 
liability  on  third  persons  is  the  passing  of  the  estate  held  subject 
to  the  trust  and  its  retention  by  the  transferee  so  as  to  prevent  the 
performance  of  the  trust,  it  would  follow  that  the  trust  could  not 
survive  the  escheat  but  would  survive  the  forfeiture.  The  author- 
ities bear  this  out.34  In  the  case  of  the  allodial  ownership,  as  in 
the  case  of  personal  property,  the  trustee  lost  his  ownership  only 
by  transferring  his  interest,  both  in  the  case  of  forfeiture  and  of 

"17  Columbia  Law  Rev.  at  p.  284. 

"Esclieat — The  trust  does  not  survive.  Burgess  v.  Wheate  (1759)  1 
W.  Bl.  123  (scmble);  Williams  v.  Lonsdale  (1798)  3  Ves.  Jr.  752;  King 
v.  Mildmay,  supra,  footnote  32;  Att'y  Gen.  v.  Leeds  (1833)  2  M.  &  K. 
343,  repudiating  the  dictum  of  Lord  Hale  in  Burgess  v.  Wheate,  supra, 
that  a  mortgage  title  which  had  escheated  would  be  subject  to  redemption. 
See  Lewin,  op.  cit.,  at  p.  278;  Ames,  Cases  on  Trusts  (2nd  ed.)  349,  n.  3. 
The  operation  of  the  rule  was  changed  by  statute  in  England.  See  Ames, 
Cases  on  Trusts  (2nd  ed.)  349,  n.  3,  at  p.  350;  Down  v.  Morris  (1844) 
3  Hare  394,  399;  Evans  v.   Brown    (1842)   5  Beav.  114. 

Forfeiture — See,  supra,  footnote  32.  Personal  property.  The  Crown 
takes  the  goods  as  bona  vacantia.  King  v.  Daccombe,  supra,  footnote  32 ; 
Hix  v.  Att'v  Gen.,  supra,  footnote  32;  Middleton  v.  Spicer  (1783)  1  Bro. 
C.  C.  201;  Barclay  v.  Russell  (1793-7)  3  Ves.  Jr.  424;  Taylor  v.  Havgarth 
(1844)  14  Sim.  8;  Powell  v.  Merrett  (1853)  1  Sm.  &  G.  381;  Cradock  v. 
Owen  (1854)  2  Sm.  &  G.  241;  Read  v.  Stedman  (1859)  26  Beav.  495;  see 
Ames,  Cases  on  Trusts  (2nd  ed.)  353,  n.  4,  366,  n.  1,  2.  Forfeiture  of  real 
estate  for  treason.  Pimbe's  Case,  supra,  footnote  32;  Pawlett  v.  Att'y 
Gen.,  supra,  footnote  32;   Sugden's  Gilbert,   Uses,  429. 
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the  failure  of  next  of  kin,  and  the  Crown  took  the  forfeited  prop- 
erty subject  to  the  trust.  As  the  subject  could  not  maintain  an 
action  against  the  Crown,  the  remedy  of  the  cestui  was  by  petition, 
but  this  was  purely  procedural.35  The  cestui  could  maintain  his 
bill  against  the  grantee  of  the  Crown  unless  he  was  a  bona  fide 
purchaser.36 

It  is  suggested  by  Professor  Scott  that  the  doctrine  of  Nesbit 
and  Pott's  Contract*'  is  inconsistent  with  the  view  here  expressed, 
and  that  the  "easiest  explanation"  of  that  case  "is  that  the  right 
created  by  the  restrictive  covenant  is  analogous  to  a  legal  easement. 
It  is  an  equitable  property  right.  It  continues  until  it  is  barred 
by  adverse  user,  or,  since  it  is  an  equitable  interest,  until  the  prop- 
erty comes  into  the  hands  of  an  innocent  purchaser.''37a  Such,  it  is 
submitted,  is  not  a  correct  explanation,  for  it  ignores  one  essential 
difference  between  the  obligation  of  a  trustee  and  the  obligation 
upon  a  restrictive  covenant.  The  obligation  of  the  trustee  is  to 
hold  the  legal  estate  for  the  benefit  of  a  cestui  que  trust.  All  his 
other  obligations  are  dependent  upon  the  existence  of  this  primary 
obligation.  Liability  is  imposed  upon  third  persons,  as  we  have 
already  seen,  in  most  instances,  by  reason  of  their  having  acquired 
the  estate  held  in  trust  or  in  some  other  manner  prevented  the 
carrying  out  of  the  primary  obligation.  Disseisin  of  the  trustee 
involves  no  breach  of  trust  and  no  liability  of  the  disseisor  to 
the  cestui.  The  obligation  of  the  covenantor  upon  the  restrictive 
covenant,  on  the  other  hand,  relates  only  to  the  physical  use 
of  the  land  of  which  he  is  possessed,  and  is,  in  effect,  an  under- 
taking that  the  land  shall  or  shall  not  be  used  in  a  particular 
way.  He  assumes  no  duty  with  respect  to  the  estate  in  the  land. 
He  violates  no  duty  by  transferring  the  land.  If,  however,  the 
physical  use  of  the  land  is  contrary  to  the  provisions  of  the 
covenant,  the  equitable  right  of  the  obligee  is  defeated.  He 
acquires  the  land,  therefore,  whether  by  transfer  or  by  disseisin, 
with  knowledge  of  the  equitable  rights  of  the  obligee,  and,  by 
his  threatened  use  of  the  land,  he  would  defeat  that  right  just 

•Pimbe's  Case,  supra,  footnote  .^-' ;   see   Ames,   Cases  on   Trusts    (2nd 

215,  n.  1. 
"Where  the  ownership  of  land  is  allodial,  the  Crown  or  the  state  takes 
!>y  the  per  and  of  coui  to  the  trust  on  the  same  theory  as 

mh  taw  in  the  ci 
'[1905]    1    Ch.  391,  affirmed    [1906]    1    Ch.  386.     See    Professor   Scott's 
article,  supra,  a1  pp.  285-286.    In  this  case  it  was  held  that  a  transferee  who 
was  •  i  restrictive 

nt  which  antedati  isin. 
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as  effectively  as  the  purchaser  of  trust  property  with  notice  would 
defeat  the  right  of  the  cestui  if  equity  did  not  interfere.  The 
principle  upon  which  liability  is  imposed  upon  a  third  person 
is  in  each  case  the  same,  but  the  particular  equitable  right  of 
the  plaintiff  interfered  with  is  different,  the  right,  in  one  case, 
relating  to  the  legal  ownership,  and,  in  the  other,  to  the  physical 
use  of  the  property.  The  right  in  each  case  is  consequently 
invaded  by  different  kinds  of  acts,  in  the  first,  by  the  acquisition 
of  the  trustee's  legal  right,  in  the  second,  by  the  character  of 
defendant's  use  of  the  property.  It  would,  therefore,  seem  entirely 
consistent  to  hold  that  a  cestui  has  no  rights  in  law  or  equity  against 
the  disseisor,  although  the  disseisor  is  deemed  to  be  bound  by 
restrictive  covenants. 

2.  It  is  commonly  said  that  equity  will  enforce  the  claim  of 
the  cestui  against  all  subsequent  takers  of  the  trust  property  from 
a  trustee  except  innocent  purchasers  for  value ;  that  it  is  the  trans- 
fer of  the  property  itself  which  transfers  the  burdens  of  the  trus- 
tee's ownership  to  the  subsequent  taker.  It  is  said  that  "The 
courts,  speaking  of  conscience,  of  presumed  notice,  of  unjust  en- 
richment, may  not  always  have  recognized  the  implications  of  their 
decisions,  but  it  seems  that  none  the  less  the  subjection  to  the  trust 
of  persons  who  have  taken  without  notice,  but  who  have  paid 
no  value,  involves  a  recognition  of  a  proprietary  right  in  the 
cestui  que  trust."38  If  this  statement  were  strictly  true,  it  would 
follow  that  bona  fide  purchase  for  value  is  the  ultimate  test  of  the 
liability  of  the  third  person  for  interference  with  the  trust  prop- 
erty. But  neither  of  these  statements  is  strictly  accurate.  That 
the  innocent  purchaser  has  no  better  moral  right  to  retain  the  trust 
property  than  the  cestui  to  claim  it  is  a  debatable  question ;  but  the 
doctrine  of  purchase  for  value  has  been  adopted  by  courts  of 
equity,  perhaps  more  because  of  their  disinclination  to  disturb 
legal  rights  acquired  in  good  faith  when  such  disturbance  would 
throw  loss  on  the  owner  of  the  legal  right,  than  because  of  any 
supposed  moral  superiority  of  the  innocent  purchaser  over  the 
cestui.  As  Professor  Scott  justly  observes,  the  rule  has  become 
firmly  fixed  in  our  law  because  it  conforms  to  commercial  con- 
venience. 

Accepting  the  doctrine  of  purchase  for  value  as  establishing 
the  limit  beyond  which  equity  will  not  impose  liability  on  the  taker 
of  trust  property,  still,  it  is  not  always  enough  to  fasten  liability 

3S17  Columbia  Law  Rev.  at  p.  283. 
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on  the  taker  of  trust  property  transferred  by  a  recreant  trustee, 
to  say  that  he  is  not  an  innocent  purchaser  for  value.  He  must 
not  only  interfere  with  the  trust  property,  but  his  liability  is  de- 
pendent upon  his  knowledge  that  he  is  interfering  with  the  right 
which  the  cestui  has  against  the  trustee.  That  is  to  say,  his  lia- 
bility is  fixed  only  when  his  conscience  is  affected.  Thus  the  in- 
nocent donee  is  not  liable  to  the  cestui  until  he  knows  that,  by  his 
possession  and  retention  of  the  trust  property,  he  is  interfering 
with  the  right  of  the  cestui.  If  he  gave  the  property  away  before 
notice,  he  would  not  be  liable  for  his  interference  with  the  trust 
property39  and  he  might  reacquire  the  property  from  his  subse- 
quent bona  fide  purchaser  without  incurring  any  liability  to  the 
cestui,4"  although  a  strict  trustee  may  not  repurchase  the  trust 
property  from  the  bona  fide  purchaser  and  hold  it  free  of  his  per- 
sonal obligation  to  the  cestui.41  The  duty  arises  when  the  knowl- 
edge is  acquired  or,  as  courts  of  equity  state  the  case,  when  his 
conscience  is  affected.  These  results  indicate  that  the  test  of  lia- 
bility of  the  third  person,  in  every  case,  whether  a  purchaser  or 
donee,  is  conscious  interference  with  the  right  of  the  cestui.  It  is 
his  act,  accompanied  with  knowledge  of  the  cestui's  right,  which 
fixes  upon  the  third  person  the  obligation  in  personam,  without 
which  there  can  be  no  right  against  the  third  person.42  The  em- 
phasis placed  in  these  cases  upon  conscientious  conduct  as  a  basis 
of  liability  requires  that  we  should  scrutinize  the  doctrine  of  pur- 
chase for  value  with  the  purpose  of  ascertaining  whether  its  effect 
•  cut  off  a  right  in  the  thing  itself,  as  is  done  by  the  recording 
acts,  by  the  market  overt,  and  by  the  factor's  acts,  or  whether  the 
doctrine  of  purchase  for  value  is  made  a  test  of  conscientious  con- 
duct in  determining  whether  an  obligation  in  personam  is  to  be 
imposed  upon  the  taker  of  trust  property,  [f  the  cestui  is  found 
to  have  rights  in  the  res  itself,  which  are  invaded  by  mere  physical 
interference  with  the  property,  we  mighl  justly  say  thai  the  doc- 
trine of  purchase  for  value  is  exactly  analogous  to  the  operation 
of  the  recording  acts  or  to  the  doctrine  of  market  overt.  But,  on 
the  other  hand,  it'  it  is  necessary  to  impose  a  personal  obligation  on 
the  third  person,  in  order  to  charge  him  with  responsibility,  and,  it" 

"Bonestecl  v.  Bonesteel  (1872;   30  Wise.  516;  see  Giddings  v.  Eastman 
(X.  Y.  1836)  5  Paige  Ch.  561. 

'  M.-.-t  &  Co    v.  Henry  (1884)  65  [owa  193.  21  X.  \V.  "^:  see  Haviland 

v.  Will.-t     i  1894)    141    N.  Y.  35,  35  X.   K.  958. 

"Ames,  i  lases  on  Trusts    |  2nd  ed.  I  no) 
lin|      i     I  a  tman,  supra,  footnote  39 
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the  obligation  is  sometimes  imposed  without  any  direct  interference 
with  the  trust  property,  then  we  shall  be  led  to  the  conclusion 
that  purchase  for  value  is  important  only  as  an  element  in  deter- 
mining whether  the  third  person  has  brought  himself  into  a  rela- 
tionship of  personal  responsibility  to  the  cestui.  It,  therefore,  be- 
comes important  to  examine  our  third  proposition. 

3.  It  is  not  necessary,  in  order  to  impose  liability  on  third 
persons  in  favor  of  the  cestui,  that  the  third  person  should  acquire 
the  trust  res  or  interfere  with  it.  In  the  case  of  the  assignment  of 
a  chose  in  action,  the  debtor,  after  notice,  may  pay  the  assignor  and 
destroy  the  debt  at  law,  but  equity  will  compel  him  to  pay  it  over 
again  to  the  assignee.43  Here  the  debtor  holds  no  property  for 
either  the  assignor  or  the  assignee.  It  is  sometimes  said  that  the 
assignment  of  a  chose  in  action  is  valid  in  equity  but  not  at  common 
law.  Yet  the  assignee's  remedy  was  at  law.  He  sued  in  his 
assignor's  name  at  law  and  not  in  equity.  He  could  resort  to  equity 
only  when  the  common  law  remedy  on  the  power  of  attorney  to  sue 
became  inadequate.44  His  equity,  therefore,  was  the  equity  to 
restrain  interference  with  the  power  of  attorney  by  either  the  as- 
signor or  the  debtor.  Hence  the  double  liability  of  the  debtor 
cannot  be  predicated  upon  any  theory  of  property  which  came  into 
his  hands  or  legal  right  which  remained  with  the  assignor,  but  must 
rest  on  the  fact  that  he,  with  knowledge  of  the  assignee's  right, 
has  so  acted  as  to  interfere  with  the  equitable  protection  which  a 
court  of  equity  throws  about  the  power  of  attorney  acquired  by  an 
assignee.  The  rule  is  the  same  where  the  claimant  is  not  a  true 
assignee  but  is  an  equitable  claimant  only  to  the  chose  in  action. 
Thus  one  who  has  an  equitable  charge  on  a  chose  in  action,  by 
partial  assignment  or  otherwise,  may  give  notice  to  the  debtor, 
who  will  then  pay  the  creditor  at  his  peril.45  In  the  case  where 
an  agent  or  fiduciary,  in  breach  of  his  trust,  deposits  trust  funds 
in  a  bank,  acquiring  thereby  a  chose  in  action  in  his  own  name 
against  the  bank,  the  principal  may  give  notice  to  the  bank,  which 
will  then  pay  its  depositor  at  its  peril.46    Upon  the  same  principle, 

"Roberts  v.  Lloyd  (1840)  2  Beav.  378:  Jones  v.  Farrell  (1857)  1  DeG. 
&  J.  *208;  see  Ames,  Cases  on  Trusts   (2nd  ed.)   63,  n.   1. 

"Hammond  v.  Messenger  (1838)  9  Sim.  327;  Hayes  v.  Hayes'  Executrix 
(1889)  45  N.  J.  Eq.  461,  17  Atl.  634. 

"See  Ames,   Cases  on  Trusts   (2nd  ed.)   63,  n.   1. 

"Van  Alen  v.  American  National  Bank  (1873)  52  N.  Y.  1;  Justh  v. 
National  Bank  (1874)  56  N.  Y.  478;  Roca  v.  Byrne  (1895)  145  N.  Y. 
182,  39  N.  E.  812;  and  see  Hindmarch  v.  Hoffman  (1889)  127  Pa.  284, 
18  Atl.  14,  where  claimant  of  stolen  money  was  allowed  to  recover  from 
the  bank  in  which  the  thief  had  deposited  the  money.  See  Ames,  Cases 
on  Trusts   (2nd  ed.)   265,  n.  1. 
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one  who  deposit?  negotiable  paper  with  a  banking  agent  to  collect 
mav  give  notice  to  a  sub-agent  bank  which  has  collected  the  paper 
and  claim  payment  direct  from  the  sub-agent,  which  will  then 
pay  the  agent  bank  at  its  peril.47  In  each  of  these  cases,  the  position 
of  the  plaintiff  is  closely  analogous  to  that  of  a  cestui  que  trust. 
By  an  anomaly  of  procedure,  he  may  enforce  his  rights  at  law 
without  privity  of  contract,  but  the  liability  of  the  debtor  to  pay 
twice  can  only  be  ascribed  to  the  equitable  wrong  committed  by  him 
in  so  acting  as  to  interfere  with  the  plaintiff's  equitable  right  against 
the  creditor.  In  the  case  of  a  strict  trust  of  a  chose  in  action,  the 
cestui  has,  in  the  first  instance,  no  claim  on  the  chose  in  action 
directly  against  the  obligor,  whose  only  legal  duty  is  to  pay  to  the 
obligee.48  If,  however,  the  obligee  assigns  the  claim  or  directs  its 
payment  in  violation  of  his  duty  to  the  cestui  and  the  obligor  pays 
the  claim  with  knowledge  of  the  breach  of  trust,  he  becomes  directly 
liable  to  the  cestui  for  the  amount  of  the  claim.40  It  is  upon  like  prin- 
ciple that  equity  restrains  a  debtor  who  owes  a  debt  to  the  trustee 
from  counterclaiming  on  a  legal  claim  held  by  him  against  the  trus- 
tee individually,  although  the  cestui  could  maintain  no  action  at 
law  or  equity  on  the  chose  in  action  held  by  the  trustee.50  Here 
the  debtor  acquires  no  property  and  he  does  not  interfere  directly 
with  the  res  in  the  hands  of  the  trustee,  but  his  act  is  such  as  to 
prevent  tlic  carrying  out  of  the  trust  by  the  trustee,  since  it  would 
in  effect  permit  the  trustee  to  pay  his  personal  debts  by  the  use 

"Kirkham   v.   Bank   of  America    (1900)    165   X.    V.    132,   58  N.   E.  753; 

(2nd  ed.)   265,  n.   1. 

es  on  Trusts   (2nd  ed.)   265,  n.  1. 

•  •  v.  John   (1841)  4   Beav.  35;   Bridgman  v.  Gill   (1857)  24  Beav. 

Upham  v.  Wyman   (1863)  89  Mass.  499;  Ducki-tt  v.  Mechanics'  Bank 

Md.  4(H).   38  Atl.  983,     It   is   upon   like   principle  that   a   bank 

which  honors  tin-  check  of  a  trustee  or  corporate  officer  with  notice  that 

the  check  is  drawn  in  breach  oi  trust  is  liable  t<>  tin    cestui  although  the 

claim  against  it  i^  discharged  by  the  payment  of  the  check.     National 

Bank  v.  Insurance  Co.  (1881)   HM  (".  S.  54;  American  Trust  Co.  v.  Boone 

(1897)   102  «...    202,  29  S.  K.  182;  Murphy  v.  Farmers'  &  Merchants'  Bank 

<r«Mi)   131  Cal.  115,  63  731;  American  Bonding  Co.  v.  Mechanics 

Bank  (1903)  ''7  Md.  598,  55  Atl.  395;  Batchelder  v.  Central  National  Bank 

X.  !■    1024  (semble);  Coleman  v.  Bucks  and  Oxon 

Union  Bank  [1897]  2  Ch.  243  (semble) ;  Havana  I  entral  R.  R.  v.  Knicker- 

(1910)   198  X    Y.  422.  92  X    E    12;  BischofI  v.  Ybrkville 

Bank   (1915)    170  App.   Div.  679,  156  X.   Y.   <uVV.  563;   16  Columbia  Law 

Rev.  341,  615. 

nell  v.  Hurl(  Coll    >241;  Bodenham  v.  Hoskyns   (1852) 

2   DeG.   M.  &  G    *903;    Nat  v.   Insurance  Co.,  supra,   footnote 

49;   hi.  un  o  ille   <  1861  I    17  [nd.   169;  \\  olfe  v.  Bate 

(Ky.  1K4X)  9  B.  Mon.  208;  Bounu    v.  Wooldridge  (Ky.  1850)   10  B    Mon. 
Falkland  v.   St.   Nicholas    National    Bank    (1881)   84    X.   Y.   145;   ^ee 
Ames,  Cases  on  Trusts   (2nd  ed.)  269,  n.  3  at  p    270 
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of  the  trust  res.  If,  however,  the  debtor  had  no  notice  of  the  trust 
when  he  acquired  his  claim  against  the  trustee,  no  injunction 
would  issue.51 

Again,  when  a  trustee  releases  his  debtor  or  disseisor  without 
consideration,  equity  will  not  permit  the  releasee  to  set  up  the  release 
against  the  trustee.52  In  neither  case  does  the  defendant  acquire 
the  trust  res  in  a  strict  sense,  yet  his  act  in  setting  up  the  release 
would  aid  in  making  effective  the  breach  of  duty  to  the  cestui. 
Professor  Scott  admits  that  here  "there  is  no  privity  of  title,  for  the 
trust  res  is  destroyed.  But  the  cestui  que  trust  should  have  a  right 
against  the  remainderman  or  surrenderee."53  The  right  is  one 
obviously  not  resting  in  property  right  in  the  trust  res,  but  in  the 
right  which  the  cestui  has  in  equity  to  have  all  persons  refrain  from 
participating  in  or  furthering  any  breach  of  the  obligation  which 
the  trustee  owes  the  cestui.  Until  the  breach  of  trust  in  executing 
the  release,  the  cestui's  right  was  not  invaded,  and  the  cestui 
acquired  no  rights  against  the  releasee  or  surrenderee.  In  the  same 
way,  equity  imposes  liability  upon  the  third  persons  who  aid  or 
induce  a  breach  of  trust,  although  they  neither  physically  interfere 
with  the  trust  res  nor  acquire  an  interest  in  it.54     The  injury  suf- 

51School   District  v.   First   National   Bank    (1869)    102   Mass.    174. 

52See  17  Columbia  Law  Rev.  287;  Chicago  etc.  Land  Co.  v.  Peck  (1885) 
112  111.  408;  supra,  footnote  32. 

MAt  p.  287,  n.  60,  61. 

"Cowper  v.  Stoneham  (1893)  63  L.  T.  R.  [n.  s.]  18;  Andrews  v. 
Turtle-Smith  Co.  (1906)  191  Mass.  461,  78  N.  E.  99;  Holderman  v.  Hood 
(1904)  70  Kan.  267,  78  Pac.  838;  Tapley  v.  Tapley  (1902)  115  Ga.  109. 
41  S.  E.  235 ;  Murphy  v.  Farmers'  &  Merchants'  Bank,  supra,  footnote 
49;  Fyler  v.  Fyler  (1841)  3  Beav.  550  (semble)  ;  Att'y  Gen.  v.  Leicester 
(1844)  7  Beav.  176;  Harris  v.  Rees  (1867)  16  Week.  Repr.  91;  Webb  v. 
Ledsam  (1855)  1  K.  &  J.  385  (semble)  ;  Mara  v.  Browne  [1896]  1  Ch. 
199  (semble).  The  rule  that  one  paying  money  to  a  trustee  must  see  to 
the  application  of  the  trust  money  is  a  misapplication  of  the  doctrine  that 
third  persons  who  aid  or  participate  in  the  breach  of  trust  are  liable. 
This  doctrine  has  not  been  generally  followed  in  the  United  States.  See 
Perry,  Trusts  (6th  ed.)  §  790,  n.  (a)  ;  Rogers  v.  Skillicorne  (1753) 
Ambler  188,  n.  3.  Where,  however,  the  third  person  paying  money  to  the 
trustee  has  notice  that  a  breach  of  trust  is  being  committed,  the  third 
person  is  generally  held  liable.  See  Hedges  v.  Hedges  (1708)  2  Vern. 
614;  Hill  v.  Simpson  (1802)  7  Ves.  Jr.  *152;  M'Leod  v.  Drummond 
(1807)  14  Ves.  Jr.  *359;  Montford  v.  Cadogan  (1811)  17  Ves.  Jr.  484; 
Montford  v.  Cadogan  (1816)  19  Ves.  Jr.  635,  640;  Watkins  v.  Cheek 
(1825)  2  Sim.  &  Stu.  199;  Eland  v.  Eland  (1839)  4  My.  &  Cr.  420,  427; 
Keane  v.  Robarts  (1819)  4  Madd.  332;  Stroughill  v.  Anstley  (1852)  1 
DeG.  M.  &  G.  *634,  *648;  Potter  v.  Gardner  (1827)  25  U.  S.  498;  Dodson 
v.  Simpson  (1824)  23  Va.  294;  Pendleton  v.  Fay  (N.  Y.  1830)  2  Paige 
Ch.  202;  Miller  and  Mayhew  v.  Williamson  (1853)  5  Md.  219;  Wilson  ^ 
Doster  (N.  C.  1851)  7  Ired.  Eq.  231;  Williamson  v.  Morton  (1851)  2  Md. 
Ch.  94;  Austin  v.  Wilson's  Executors  (1863)  21  Ind.  252;  Rfdford  v. 
Clarke  (1902)  100  Va.  115,  40  S.  E.  630;  Murphy  v.  Farmers  &  Mer- 
chants' Bank,  supra,   footnote  49. 
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fered  by  the  cestui  is  the  same;  the  nature  of  the  right  against  the 
third  person  is  the  same  ;  only  the  remedy  is  different.  Since  the 
defendant  has  not  the  property,  equity  gives  the  property's  worth 
to  the  cestui  as  the  measure  of  the  value  of  his  right  in  personam 
against  the  trustee. 

It  is  believed  that  similar  principles  control  the  liability  of  third 
persons  to  perform  a  contract  specifically  enforceable  in  equity. 
The  theory  that  the  contract  vendee  has  an  equitable  ownership  in 
the  land  might  serve  to  explain  the  liability  of  the  donee  of  the 
vendor,  or  the  purchaser  from  the  vendor  with  notice,  but  it  would 
not  explain  the  established  rule  that  an  option  vendee  of  land  may 
enforce  the  option  against  all  but  bona  fide  purchasers  of  the  land, 
even  though  they  acquire  the  land  before  the  exercise  of  the 
option.55  There  is  no  privity  of  contract  between  plaintiff  and 
defendant,  and  it  cannot  be  said  that  the  vendee  was  equitable 
owner  of  the  land  when  the  defendant  acquired  it.  Indeed,  in  the 
limited  class  of  contracts  which  equity  will  enforce  where  the  con- 
tract does  not  relate  to  the  conveyance  or  use  of  property,  equity 
may  impost-  liability  on  third  persons  in  the  same  way.  It  is  only 
on  this  theory  that  equity  will  restrain  a  rival  theater  manager  from 
employing  a  singer  in  breach  of  his  contract  with  the  plaintiff,  as 
in  Lumley  v.  Wagner.60  It  seems  that  equity,  here,  as  in  the  case 
of  every  other  equitable  right  in  personam,  actual  or  inchoate, 
whether  it  relates  to  property  or  not,  says  to  all  the  world  "If  you, 
with  knowledge,  do  any  act  to  interfere  with  the  plaintiff's  right 
in  personam,  we  will  treat  your  act  as  an  equitable  wrong  to  the 
right  of  the  plaintiff,  and,  for  the  interference  with  the  right,  the 
court  will  find  an  appropriate  remedy." 

It  is  believed  that  the  burden  of  restrictive  covenants  relating  to 
land  i>  imposed  upon  third  persons  upon  similar  principles.  Pro- 
r  Scott,  however,  does  not  share  in  this  view,  lie  says,  "But 
this  explanation  of  the  reason  for  subjecting  a  purchaser  to  equities 
of  which  he  has  notice  does  nol  take  care  of  some  kinds  of  equity 
to  which  a  purchaser  is  now  subjected,  tn  the  case  of  a  purchaser 
with  notice  of  a  restrictive  covenant,  for  example,  it  seems  impos- 
sible to  base  a  suil  upon  any  such  idea.  The  covenantor  does  no 
wrong  in  selling  the  property  to  one  who  has  notice  of  the  cove- 
nant, and  the  purchaser  do<  -  no  wrong  in  buying  the  property".56* 
Tin-  suggestion,  however,  disregards  a  distinction  already  pointed 

n    Equity  Jurisdiction,  200  n.  _',  431,  n    2 
"Supra,  footnoti 
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out  between  the  nature  of  the  obligation  of  a  trustee  and  the  nature 
of  the  obligation  of  a  covenantor  upon  a  restrictive  covenant,  which 
is  fundamental.  The  obligation  of  a  covenantor  does  not  relate  to 
the  estate  which  the  covenantor  may  have  in  the  land,  but  his  under- 
taking is  that  the  land  shall  be  used  permanently  in  a  particular 
way.  Anyone  acquiring  the  land  with  knowledge  of  the  covenant, 
who  refuses  to  carry  out  the  covenant,  thus,  by  his  act,  deprives  the 
covenantee  of  the  benefit  of  his  equitable  right  upon  the  covenant. 
Equity  thus  imposes  upon  every  taker  with  notice  the  obligation 
of  not  interfering  with  the  plaintiff's  equitable  right.  The  disseisor 
does  not  impair  the  cestui's  right  in  personam  to  have  the  trustee 
hold  and  assert  his  legal  right  to  the  trust  res,  but  the  disseisor 
or  tort-feasor  may  interfere  with  the  equitable  right  of  the 
covenantee  upon  a  restrictive  covenant  just  as  effectively  as  a  pur- 
chaser with  notice  who  disregards  it.  As  was  said  by  Knight 
Bruce,  L.  J.,  "Reason  and  justice  seem  to  prescribe  that,  at  least 
as  a  general  rule,  where  a  man,  by  gift  or  purchase,  acquires  prop- 
erty from  another,  with  knowledge  of  a  previous  contract,  law- 
fully and  for  valuable  consideration  made  by  him  with  a  third 
person,  to  use  and  employ  the  property  for  a  particular  purpose 
in  a  specified  manner,  the  acquirer  shall  not,  to  the  material  damage 
of  the  third  person,  in  opposition  to  the  contract  and  inconsistently 
with  it,  use  and  employ  the  property  in  a  manner  not  allowable  to 
the  giver  or  seller."57  It  is,  therefore,  the  equitable  tort  or  wrong 
which  the  subsequent  taker  does  to  the  equitable  right  in  personam 
of  the  covenantee  which  is  the  basis  of  the  claim  against  the  taker.58 
Although  equity  has  shown  a  reluctance  to  impose  the  obligation 
to  do  affirmative  acts  upon  the  taker  of  land  subject  to  covenants, 
this  is  a  reluctance  exhibited  by  courts  in  enforcing  the  covenant 
against  the  covenantor  himself,  not  because  of  want  of  right  of  the 
plaintiff,  but  because  of  want  of  convenience  in  the  specific  per- 
formance of  continuous  acts  or  acts  requiring  supervision.59  When 
once  equity  has  overcome  this  reluctance  as  against  the  covenantor, 
it  may  likewise  overcome  it  as  against  the  third  person.  Equity 
undoubtedly  has  power  to  compel  affirmative  acts  beyond  the  mere 
restitution  of  property  or  restraint  of  interference  with  property 

"De  Mattos  v.  Gibson   (1859)   4  DeG.  &  J.  276,  282. 

MSee,  expressing  this  view:  Fairclough  v.  Marshall  (1878)  4  Ex. 
D.  37;  Haywood  v.  Brunswick  Building  Society  (1881)  8  Q.  B.  D.  403, 
409;  Hall  v.  Ewin  (1886)  37  Ch.  D.  74;  Clegg  v.  Hands  (1890)  44  Ch.  D. 
503,  519;  Tolk  v.  Moxhav  (1848)  11  Beav.  571;  Johnstone  v.  Hall  (1856) 
2  K.  &  J.  414;  Eastwood  v.  Lever   (1863)   4  DeG.  J.  &  S.  *113. 

MAmes,  Cases  on  Equity  Jurisdiction,  68,  n.  4,  73,  n.  1,  81,  n.  1,  87,  n.  2. 
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rights.00  Thus  it  is  that,  in  cases  of  purchase  of  land  with  notice 
from  a  trustee,  equity  is  not  content  with  compelling  the  pur- 
chaser to  give  a  quit-claim  deed  to  the  cestui.  It  may  compel  the 
purchaser  to  warrant  the  title.61  The  duty  to  warrant  is  not  an 
obligation  flowing  from  the  mere  interference  with  property,  but 
rather  an  obligation  arising  out  of  the  tortious  interference  with  the 
plaintiffs  right  against  the  trustee.  If  equity  can  compel  the  pur- 
chaser with  notice  to  warrant  the  title  of  the  trust  property,  it  can 
likewise  enforce  a  covenant  compelling  the  purchaser  to  perform 
affirmative  acts  to  which  the  covenantee  is  equitably  entitled  if  the 
purchaser  by  his  purchase  has  prevented  their  performance.  And 
the  only  question  for  the  court  should  be  how  far  it  is  expedient 
fi  ir  the  court  to  direct  such  action  to  be  performed.62 

That  "equity  regards  the  covenant  as  giving  the  owner  of  the 
property  to  be  benefited  an  equitable  interest  in  the  burdened 
property  analogous  to  a  legal  easement"  upon  a  covenant  which 
runs  with  land  at  law''-'1  is  a  doctrine  directly  traceable  to  the  cele- 
brated dictum  by  Jessel  in  London  and  South  JVcstern  Ry.  v. 
Gommf*  where  he  said,  in  speaking  of  Tulk  v.  Moxhay,**  "The 
doctrine  of  that  case,  rightly  considered,  appears  to  me  to  be  either 
an  extension  in  equity  of  the  doctrine  of  Spencer's  Case,  5  Co.  Rep. 
16a,  to  another  line  of  cases,  or  else  an  extension  in  equity  of  the 
line  of  negative  easements".  That  this,  however,  is  not  the 
true  explanation  of  the  liability  of  third  parties  on  covenants  touch- 
ing and  concerning  the  land  is  made  evident  by  the  consideration 

"Wolverhampton   Corporation   v.    Emmons    [1901]    1    K.   B.   515;   Jones 
v.  Parker   (1895)    163  Mass.  564,  40  N.   K.  HU4;  Whittenton  Mfg.  C 
Stapl  164  Mass.  319,  41  X.  K.  441  .  Chester  Traction  Co.  v.  Phila- 

delphia etc    R.    R.    (1896)    174    Pa.   284,   34    Atl.   619;    Cooke  v.   Chilcott 
(1876)   3  Ch.   I).  694;   Kirkpatrick  v.  Peshine    (1873)   24   X.    J.   Eq. 
Blackett   v.    Bates    (1865)    1    Ch,   App.   ('as.    117;   10  Columbia   Law   Rev. 
574;  Ann-,  Cases  on   Equity  Jurisdiction,  78,  n.  1,  83,  n.  1,  86,  n.  7. 

r  Tv  Stibbert   (17(Mi  2  Ves.   Ir.  437  (semble)  ]  Lovejoy  v.  Potter 
60  Mich.  95,  26  X.  W.  844. 

"This   was   undoubtedly  the   view   of   the    English   courts   before   Hay- 
wood i     Brunswick   Building  Society,  supra,  footnote  58.    Sec  Morland  v. 
■    (1868)  6  Eq.  2  2  ke  v.  Chilcott,  supra,  footnote  60,  -it   p 

700;   Aspden   v.   Seddon    (1876)    1    Ex.   D.  496,  502.     Haywood  v.   Bruns- 
wick   Building    Society,    it    would    seem,    rests    rather   on    the    ^r( >un<i    of 
diency   than   principle. 

'17  Columbia  Uwi  Rev.  at  p.  281. 

I)  20  Ch.  I).  562,  5x3 

"Supra,  footnote  58. 
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of  such  cases  as  Purchase  v.  Lichfield  Brewery  Co.,65  and  Mander 
v.  Falcke.66 

In  Purchase  v.  Lichfield  Bretvery  Co.,  A  leased  to  B  with  the 
usual  covenants  for  the  payment  of  rent.  B  thereupon  entered  into 
an  executory  contract  with  C  for  the  assignment  of  the  lease  to  C. 
The  plaintiff  filed  a  bill  to  collect  the  rent  from  C,  and,  it  was  urged 
that,  under  the  doctrines  of  equity  and  the  Judicature  Acts,  C  was 
the  equitable  owner  of  the  land,67  and  that,  by  analogy  to  covenants 
running  with  the  land  at  law,  the  defendant  should  be  liable  in 
equity  to  perform  the  covenant.  It  was  held,  however,  that  the 
plaintiff  could  not  recover.  In  Mander  v.  Falcke,  the  plaintiff 
sued  upon  a  restrictive  covenant  in  a  lease  where  there  had  been  a 
sub-lease,  but  the  plaintiff  was  unable  to  establish  the  legal  rela- 
tion of  the  defendant,  who  occupied  the  premises,  to  the  lessee. 
The  court  held  that  this  was  immaterial.  The  fact  that  the  defend- 
ant, with  full  knowledge  of  the  covenant,  was  using  the  land  in 
a  manner  inconsistent  with  the  covenant  and  thus  depriving  the 
plaintiff  of  the  benefit  of  the  covenant  was  sufficient  to  give  the 
court  jurisdiction  to  restrain  the  defendant.  These  cases  seem  to 
dispose  of  the  contention  that  the  theory  of  liability  of  third  persons 
upon  restrictive  covenants  is  either  an  extension  in  equity  of 
Spencer's  Case  or  the  acquisition  of  an  equitable  interest  in  land 
analogous  to  an  easement.  In  Purchase  v.  Lichfield  Brezccry  Co., 
the  defendant,  according  to  all  the  doctrines  of  equity,  was  the 
equitable  owner,  yet  he  was  not  bound  by  the  covenant.  It  was 
the  interference  with  the  plaintiff's  equitable  right  by  one  who 
acquires  no  interest  in  the  land  which  was  the  basis  of  the  injunc- 
tion in  Mander  v.  Falcke,  and  it  was  the  absence  of  such  interfer- 
ence which  prevented  equitable  relief  in  Purchase  v.  Lichfield 
Brezvery  Co.™ 

Nor  does  the  decision  in  London  County  Council  v.  Allen69 
tend  to  strengthen  the  opinion  that  the  true  theory  of  liability  of 
third  persons  on  restrictive  covenants  is  property  right  in  the 
plaintiff.     In  that  case,  the  plaintiff  acquired  from  the  owner  of 

"[1915]  1  K.  B.  184. 

M[1891]   2  Ch.  554. 

"See  Walsh  v.  Lonsdale   (1882)   21  Ch.  D.  9. 

MFor  a  discussion  of  the  development  of  the  alternative  theories  with 
respect  to  restrictive  covenants,  whether  a  burden  on  the  conscience  of  a 
subsequent  taker  or  a  right  analogous  to  an  easement,  see  Jolly,  Restrictive 
Covenants,    12-17. 

"[1914]   3  K.  B.  642. 
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land  a  restrictive  covenant  not  to  build  on  the  land  without  the 
plaintiff's  consent.  The  owner  sold  to  the  defendant  who  had 
notice  of  the  covenant  but  who  proceeded  to  build  on  the  locus  quo 
in  violation  of  the  terms  of  the  covenant.  In  denying  an  injunction 
to  the  plaintiff,  the  majority  of  the  court  rested  their  conclusion 
upon  the  ground  that,  since  the  plaintiff  owned  no  land  in  the 
neighborhood,  there  was  no  dominant  tenement,  and,  by  analogy  to 
the  law  of  easements,  this  so-called  equitable  easement  could  not 
be  enforced  against  a  subsequent  taker  of  the  land.  Mr.  Justice 
Scrutton,  in  concurring  in  the  result,  reached  the  conclusion  that 
he  was  bound  by  authority,  but  ventured  to  express  the  hope  that 
a  higher  tribunal  might  "see  its  way  to  revert  to  what  I  think  was 
the  earlier  doctrine  of  notice,  or  at  any  rate,  to  treat  it  as  co- 
exiting  with  the  later  refinement  of  'an  equitable  interest  analogous 
to  a  negative  easement'."  The  unfortunate  result  of  the  "property 
theory"  of  equitable  easements  could  not  be  better  illustrated  than 
by  the  decision  in  this  case,  where  Mr.  Justice  Scrutton  said:  "I 
regard  it  as  very  regrettable  that  a  public  body  should  be  pre- 
vented from  enforcing  a  restriction  on  the  use  of  property  im- 
posed for  the  public  benefit  against  persons  who  bought  the  prop- 
erty knowing  of  the  restriction,  by  the  apparently  immaterial  cir- 
cumstance that  the  public  body  does  not  own  any  land  in  the  im- 
mediate neighbourhood."70  As  Mr.  Justice  Scrutton  pointed  out, 
the  notion,  that  the  theory  upon  which  liability  was  imposed  upon 
subsequent  taker-  of  the  land  was  the  inequitable  conduct  of  the 
taker  in  disregarding  the  rights  of  the  covenantee  or  "notice",  had 
been  repeatedly  recognized  by  the  English  courts.  Had  the  court 
tit  to  apply  the  doctrine  of  the  earlier  cases,  De  Mattos  v. 
Gibson,11  Catt  v.  Tourle,™  Luker  v.  Dennis,1*  a  different  and  more 
satisfactory  result  would  have  been  reached.  What  was  here  done, 
however,  was  to  limit  the  application  of  the  equitable  doctrine  of 
restrictions  upon  land  by  likening  them  to  legal  easements.  This 
may,  of  course,  be  permissible  on  grounds  of  policy,  and,  when  so 
limited,  the  limitation  does  not  affect  the  theory  upon  which  the 
liability  is  imposed  on  third  persons,  when  equity  elects  to  impose 
that  liability.7'    This  was  recognized  in  Brewer  v.  Marshall"-  where 

_'   673. 
nSupra,  footnote 
"(1869)  A  ih    App 
7    7  a    D 

trine   of    Norcross   v.    lames    (1885)    140    Mas      188, 
2  N.  E  946;  Taylor  v.  Owen  (Ind.  1830)  2  Blackf.  301;  Kettli    Rivei  R.  R. 
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the  court,  in  denying  relief  because  the  covenant  in  effect  created 
a  novel  right  dissimilar  from  rights  in  land  which  could  be  acquired 
by  way  of  common  law  easements,  said,  in  referring  to  the  cases  of 
restrictive  covenants  :78 

"It  will  be  found  upon  examination,  that  these  decisions  pro- 
ceed upon  the  principle  of  preventing  a  party  having  knowledge 
of  the  just  rights  of  another,  from  defeating  such  rights,  and  not 
upon  the  idea  that  the  engagements  enforced  create  easements  or 
are  of  a  nature  to  run  with  the  land.  *  *  *  From  this  review  of 
the  authorities,  I  am  entirely  satisfied  that  a  court  of  equity  will 
sometimes  impose  the  burthen  of  a  covenant  relating  to  lands  on 
the  alienee  of  such  lands,  on  a  principle  altogether  aside  from  the 
existence  of  an  easement  or  the  capacity  of  such  covenant  to  ad- 
here to  the  title." 

The  court  held,  however,  on  grounds  of  policy,  that  covenants 
affecting  the  use  of  land  in  a  novel  way  should  not  be  enforced. 

Professor  Scott's  explanation  of  the  doctrine  of  restrictive 
covenants  relating  to  land  affords  no  explanation  of  the  running 
of  such  covenants  against  the  purchaser  of  personal  property  as  it 
was  recognized  in  De  Mattos  v.  Gibson'7  and  established  by  Ameri- 
can decisions,78  or  of  the  English  "tied"  public  house  covenants.79 

v.  Eastern  Ry.  (1899)  41  Minn.  461,  43  N.  W.  469;  Tardy  v.  Creasy 
(1886)  81  Va.  553;  American  Strawboard  Co.  v  Haldeman  Paper  Co. 
(C.  C.  A.  1897)  83  Fed.  619;  but  cf.  Hodge  v.  Sloan  (1887)  107  N.  Y. 
244,   17  N.   E.  335;   Ames,   Cases  on   Equitv  Jurisdiction,    186,   n.   1. 

Cf.  John  Brothers  etc.  Co.  v.  Holmes  [1900]  1  Ch.  188  and  footnote 
79,  infra.  Where  there  is  no  dominant  tenement  and  no  public  interest 
involved,  equity  might  refuse  an  injunction  because  the  plaintiff  would 
suffer  no  actual  damage.  Where  there  is  a  dominant  tenement,  legal 
damages  are  inadequate,  since  a  breach  of  the  covenant  affects  the  enjoy- 
ment of  the  dominant  tenement.  Lord  Manners  v.  Johnson  (1875)  1  Ch.  D. 
673;  1  Ames,  Cases  on  Equity  Jurisdiction,  131,  n.  4.  But  where  there  is 
no  dominant  tenement,  the  weight  of  authority  supports  the  view  that 
the  plaintiff  must  show  substantial  damage  in  order  to  secure  equitable 
relief.  Johnstone  v.  Hall,  supra,  footnote  58;  see  5  Columbia  Law  Rev.. 
153. 

"(1868)   19  N.  J.  Eq.  537. 

76Beasley,   C.  J.,   at  p.   543,   544. 

'"Supra,  footnote  57;  but  cf.,  Ellman.  Son  &  Co.  v.  Carrington  &  Sorr, 
Ltd.  [1901]  2  Ch.  275;  Taddy  &  Co.  v.  Sterious  &  Co.  [1904]  1  Ch.  354; 
McGruther  v.  Pitcher   [1904]   2  Ch.  306. 

""Murphy  v.  Christian  Press  Ass'n  Co.  (1899)  38  App.  Div.  426.  56 
N.  Y.  Supp.  597;  N.  Y.  Bank  Note  Co.  v.  Hamilton  Bank  Note  Co.  (1898) 
28  App.  Div.  411,  50  N.  Y.  Supp.  1093;  Standard  American  Pub.  Co.  v. 
Methodist  Book  Concern  (1898)  33  App.  Div.  409,  54  N.  Y.  Supp.  55; 
Littlefield  v.  Perry  (1874)  88  U.  S.  205;  see  also  Ames,  Specific  Perform- 
ance For  and  Against  Strangers  to  the  Contract,  17  Harvard  Law  Rev. 
174,  181,  n.  1,  2. 

""See  John  Brothers  etc.  Co.  v.  Holmes,  supra,  footnote  75;  Jolly,  op. 
cit.,  21-23. 
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Here  we  have  no  doctrine  of  dominant  and  servient  tenement,  and 
yet  equity  does  not  hesitate  to  impose  the  equitable  obligation  on 
all.  except  innocent  purchasers  for  value,  who  interfere  with  it 
bv  acquiring  the  property.  Nor  does  equity  hesitate  to  restrain 
third  persons  when  the  covenant  involves  no  property  right,  as  in 
Lutnley  v.  Wagner.90 

The  true  theory  upon  which  the  liability  of  third  persons  to 
the  cestui  que  trust  is  worked  out  is  best  indicated  by  a  considera- 
tion of  the  cases  in  which  the  Statute  of  Limitations  is  set  up  as 
a  bar  to  the  claim  of  a  cestui  arising  during  his  infancy.     By  the 
weight  of  authority,  in  the  case  of  a  chose  in  action  held  by  the 
trustee  in  trust,  the  cestui  is  deemed  to  be  barred  whenever  the 
trustee  is  barred,  and,  this  is  the  case,  even  though  the  chose  in 
action  is  one  arising  from  disseisin,  conversion  or  trespass  affecting 
the  trust  res."1     The  right  invaded  is  the  right  of  the  trustee  and 
not  the  right  of  the  cestui,  since  the  wrong  done  involves  neither 
a  transfer  of  the  trust  property  nor  a  failure  to  perform  any  obli- 
gation which  the  trustee  owes  to  the  cestui.    Obviously  this  would 
not  be  the  rule  if  the  trustee,  as  Professor  Scott  suggests,  were 
suing  in  a  representative  capacity.     Thus,  if  trover  or  disseisin  of 
the  trust  res  were  in  any  legal  sense  wrongs  to  the  cestui,  the 
trustee  could  not  be  deemed  so  to  represent  the  cestui  that  his  neg- 
ligence in  permitting  the  statute  to  run  would  bar  the  cestui,  whose 
rights  he  represented.     If  this  were  the  rule,  then  obviously  the 
trustee  would  so  tar  represent  the  cestui  in  every  case  of  breach  of 
trust  as  to  bar  any  relief  to  the  cestui.     On  the  other  hand,  when 
there  has  been  ;i  breach  of  trust  by  the  trustee  which  the  third 
person  has  aided,  or  in  which  he  has  participated,  it  is  well  settled 
that  the  trustee  may  maintain  an  action  in  his  representative  capacity 
to  enforce  the  rights  which  the  cestui  has  against  the  third  person 
for  his  unconscientious  conduct.      In  such  a  case,  therefore,  either 
the  trustee  or  the  cestui  may  maintain  an  action  to  a-<ert  the  cestui's 

right,  and  the  statute  does  not  run  against  the  cestui  during  his 
disability,  even  though  the  trustee,  under  the  doctrine  of  Wetmore 
v.  "Porter**  might  have  maintained  an  action.    These  cases  clearly 

i    27.    See   Manchi  v.  Manchester  etc.  Co. 

[1901]  l  Hi.  XI,  51;   Bagol  etc  Co.  v.  Clipper  etc.  Co.   [1902]    1   Ch.   146 

"Wvch  v.   Bast    India   Co.    (1734)    .?   1'.   Wm.   309;   Am 
Trusts   (2nd  id.  i  271,  n.  1.  under  disseisin,  supra,  footnote  30. 

ee  W [bridge  v.  Bockes  1 1902)   170  X.  Y.  596, 

610,  63   N    E    362;   Squire  i    Ordemann    (1909)    I'M   X.  Y.  394,  87  X.   K 
435;  Mansfield  v.  Wardlow   (Tex.  Civ.  App.   1906)  ''1   S.  W.  859;  Green- 
'  .-.  Wakeford  I  1839)  1  Bea^ 
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establish  the  principle  that,  where  the  trustee  represents  the  cestui, 
still  the  failure  of  the  trustee  properly  to  represent  the  cestui  by 
bringing  an  action  will  not  bar  the  cestui  during  his  minority,  and, 
indeed,  if  the  trustee  maintains  the  action  in  his  representative 
capacity,  he  may  set  up  that  fact  to  prevent  the  statute's  running.83 
Thus,  where  a  trustee,  in  breach  of  his  trust,  had  loaned  trust 
moneys  upon  the  promissory  note  of  the  borrower,  it  was  held 
that  the  claim  on  the  chose  in  action  was  barred  by  the  statute  but 
that  the  infant  cestui  was  not  barred  from  maintaining  an  action 
for  the  original  breach  of  trust  in  making  the  loan,  and  that  on 
coming  of  age  he  might  proceed  against  the  borrower  and  recover 
the  amount  represented  by  the  note.83"  Again,  where  the  debtor 
who  owed  money  to  a  trustee  collusively  induced  the  trustee  to 
apply  the  loan  upon  a  claim  held  by  the  trustee  against  him,  it 
was  held  that  the  trustee  might,  in  his  representative  capacity,  main- 
tain a  suit  in  equity  to  recover  the  amount  of  the  debt,  although,  if 
there  had  been  no  collusion,  both  the  cestui  and  the  trustee  would 
have  been  barred.84  The  defendant,  by  inducing  the  trustee  to 
allow  the  statute  to  run,  interfered  with  the  right  of  the  cestui  in 
personam  against  the  trustee.  This  gave  rise  to  a  new  and  inde- 
pendent right  in  the  cestui  against  the  third  person,  which  could 
be  barred  only  when  the  statute  had  run  against  the  infant  cestui,85 

83Saunders  v.  Dehew  (1692)  2  Vera.  270;  Bridgman  v.  Gill,  supra, 
footnote  49;  Ernest  v.  Croysdill  (1860)  6  Jur  [n.  s.]  Part  I,  740:  Robin- 
son v.  Pierce  (1897)  118  Ala.  273,  24  So.  984  (semble)  ;  American  National 
Bank  v.  Fidelity  Co.  (1909)  131  Ga.  854,  63  S.  E.  622;  Upham  v.  Wyman, 
supra,  footnote  49;  Duckett  v.  Mechanics'  Bank,  supra,  footnote  49; 
Elliott  v.  Landis  Machine  Co.  (1911)  236  Mo.  546,  139  S.  W.  356;  Yeager 
v.  Bank  of  Kentucky  (1908)  127  Ky.  751,  106  S.  W.  806  (semble); 
Marshall's  Estate  (1890)  138  Pa.  285,  22  Atl.  24;  Jones  v.  Godwin  (S.  C. 
1858)  10  Rich.  Eq.  226  {semble)  ;  Sullivan  v.  Latimer  (1892)  35  S.  C. 
422.  14  S.  E.  933;  Beecher  v.  Foster  (1902)  51  W.  Va.  605,  42  S.  E.  647; 
Redford  v.  Clarke,  supra,  footnote  54;  11  Columbia  Law  Rev.  686;  12 
Harvard  Law  Rev.   132. 

83aErnest  v.   Croysdill,   supra,   footnote  83. 

""In  my  opinion  the  trustees  here  represent  the  cestui  que  trust,  and 
are  entitled  to  represent  them  for  the  purpose  of  compelling  the  Defend- 
ants to  make  good  the  trust  fund,  if  notice  of  the  trust  be  proved."  Per 
Romilly  M.  R.,  in  Bridgman  v.  Gill,  supra,  footnote  49.  at  p.  306.  See 
Upham  v.  Wyman,  supra,  footnote  49.  Where  infant  beneficiaries  were 
represented  by  testamentary-  trustees,  held  that  the  statute  ran  against 
them  at  once  where  the  executor  committed  a  breach  of  trust.  Wilmerding 
v.  Russ   (1865)   33  Conn.  67. 

■'-The  relief  is  founded  on  fraud  and  not  on  constructive  trust.  When 
it  is  said  that  the  person  who  fraudulently  receives  or  possesses  himself 
of  trust  property  is  converted  by  the  Court  into  a  trustee,  the  expression 
is  used  for  the  purpose  of  describing  the  nature  and  extent  of  the  remedy 
against  him,  and  it  denotes  that  the  parties  entitled  beneficially  have  the 
same  rights  and  remedies  against  him  as  they  would  be  entitled  to  against 
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and,  since  the  trustee  sued  in  a  representative  capacity,  he  was  not 
barred  until  the  cestui  was  barred,  although,  if  he  had  sued  in  his 
own  right,  the  statute  would  have  run.  It  is  submitted  that  the 
only  adequate  explanation  of  this  result  is  that  injuries  to  property 
of  trover,  trespass,  conversion  and  disseisin  are  legal  injuries  to 
the  right  of  the  trustee  in  the  trust  property  and  actionable  by  the 
trustee,  giving  rise  only  to  rights  in  him,  and  are  not  injuries  to  the 
cestui,  and  that,  on  the  other  hand,  only  those  acts  are  injuries  to 
the  cestui  which,  regardless  of  interference  with  the  trust  res, 
amount  to  an  interference  with  the  right  of  the  cestui  against  the 
trustee. 

The  liability  of  one  who  acquires  trust  property  and  then  con- 
verts it  into  other  property  can  only  be  fully  worked  out  on  the 
theory  that  the  right  of  the  cestui  against  the  wrongdoer  is  a  right 
/';/  personam,  arising  out  of  his  wrongful  conduct  in  interfering 
with  the  rights  of  the  cestui,  in  personam  against  the  trustee. 
Professor  Scott  would  admit  that,  in  the  case  of  a  strict  trustee 
who  has  dissipated  the  trust  fund,  the  right  of  the  cestui  "is  a 
personal  right  against  the  trustee ;  it  is  an  equitable  obligation",88 
the  obligation  arising  presumably  from  his  undertaking  to  be 
a  trustee.  But,  if  the  purchaser  with  notice  converts  the  trust 
res  into  other  property,  what  is  the  theory  of  his  liability  with 
respect  to  the  newly  acquired  property?  That  he  must  hold  the 
substituted  res  for  the  eestui,  all  authorities  agree.  The  property 
which  he  has  now  acquired  is  not  the  trust  res  in  which  the  cestui 
had  a  property  right,  lie  can  be  deemed  to  have  a  property  right 
in  the  substituted  res  only  on  the  theory  of  personal  obligation 
analogous  to  the  right  which  the  cestui  had  against  the  original 
trustee.  The  obligation  of  the  original  trustee  was  an  obligation 
in  personam,  arising  from  intention  of  the  trustee  because  of  his 
undertaking  to  become  a  truster.  The  obligation  of  the  third  person 
is  likewise  an  obligation  in  personam,  but  one  imposed  on  him  1>\ 
law  regardless  of  intention,  because  of  his  equitable  wrong  in  know- 
ingly interfering  with  the  righl  in  personam  of  the  cestui  ^i  the 
express  trust.  The  obligations  are  alike  in  character  and  differ  only 
in  their  source,  and  without  tin'  obligation,  express  or  constructive, 
then-  can  1><-  no  trust.  Clearly,  the  eestui.  in  order  to  establish  a 
claim  to  the  proceeds  in  the  hands  of  the  wrongful  taker,  will  have 

.•m  expre  •  tru  tee  who  had  fraudulently  committed  a  breach  of   trust" 

Per  Lord  Westbury  in   Roll  ■■••    (1865)   4   DeG.  J.  &   Sm.   "S7d 

Hovenden  v.  Lord  Annesley  (1805)   11   Sch.  &  Lef.  *607,   "632 
p    269. 
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to  rely  on  some  right  other  than  his  "equitable  ownership"  of  the 
original  trust  res  which  is  now  no  longer  subject  to  his  equitable 
claim.  The  proceeds  are  not  the  trust  res  of  which  the  cestui  was 
"equitable  owner"  and  can  be  made  a  new  trust  res  only  on  the 
theory  that  a  new  obligation  in  personam  has  arisen  from  the  con- 
duct of  the  defendant. 

Xor  are  the  decisions  in  cases  of  conflict  of  laws  particularly 
helpful  in  ascertaining  the  true  nature  of  the  rights  of  the  cestui 
que  trust,  for  the  reason  that  the  rules  and  principles,  as  estab- 
lished by  judicial  decision  in  the  domestic  forum,  must  yield  to 
the  requirements  of  expediency  or  public  policy  when  their  applica- 
tion will  affect  even  indirectly  a  res  outside  the  jurisdiction.  An 
equitable  right  in  personam  may  be  enforced  with  respect  to  realty 
outside  the  jurisdiction  of  the  forum  provided  jurisdiction  be 
acquired  over  the  person  of  the  individual  subject  to  the  obligation. 
But  even  this  rule,  obviously  sound  in  principle,  is  not  universally 
enforced.  As  was  said  by  Mr.  Justice  Story,87  "The  doctrine  of 
the  English  Courts  of  Chancery  on  this  head  of  jurisdiction  seems 
carried  to  an  extent  which  may  perhaps  in  some  cases  not  find  a 
perfect  warrant  in  the  general  principles  of  international  public 
law ;  and  therefore  it  must  have  a  very  uncertain  basis,  as  to  its 
recognition  in  foreign  countries,  so  far  as  it  may  be  supposed  to 
be  founded  in  the  comity  of  nations."  And  this  view  has  found 
expression  in  various  limitations  upon  the  application  of  the  rule 
in  the  domestic  forum,  based  purely  upon  convenience  or  policy. 
Equity,  for  example,  will  not  ordinarily  foreclose  a  mortgage  or 
equitable  lien  on  real  property  outside  the  jurisdiction  even  though 
it  have  jurisdiction  over  the  person  of  the  mortgagor.88  There  is 
no  difference  in  principle  between  this  and  other  classes  of  cases 
where  the  jurisdiction  is  asserted.  Both  involve  rights  in  personam. 
But  there  is  a  world  of  difference  between  them  as  to  what  is 
practically  expedient.  Notwithstanding  this  tendency  to  limit  the 
jurisdiction,  there  is  abundant  authority  for  the  proposition  that 
courts  of  equity  will  enforce  a  trust  obligation  against  third  per- 
sons who  have  acquired  the  trust  res,  and  who  are  not  innocent 
purchasers,  even  though  the  subject  of  the  obligation  be  real  estate 
"Story,  Conflict  of  Laws    (8th  ed.)    §  544. 

""Roberdeau  v.  Rous  (1783)  1  Atk.  543;  Wynne  v.  Hughes  (1859)  26 
Beav.  377;  Norris  v.  Chambres  (1860)  29  Beav.  246;  Norton  v.  Florence 
etc.  Co.  (1877)  7  Ch.  D.  332  (semble)  ;  Bank  of  Africa,  Ltd.  v. 
Cohen  [1909]  2  Ch.  129;  Eaton  v.  McCall  (1894)  86  Me.  346,  29  Atl.  1103 
(semble);  20  Harvard  Law  Rev.  392;  Ames,  Case3  on  Equity  Juris- 
diction, 22,  n.  1,  2. 
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located  outside  of  the  jurisdiction,  provided  the  third  person  be 
found  within  the  jurisdiction  and  is  duly  served  with  process. 
Thus  the  cestui  que  trust  has  enforced  a  trust  of  land  against  the 
purchaser  with  notice89  and  against  the  heir  of  the  trustee,90  and  an 
option  vendee  has  enforced  the  option  against  the  purchaser  with 
notice  of  the  option,93  although  in  each  case  the  res  was  located 
outside  the  jurisdiction  of  the  forum.  Here  clearly  equity  did  not 
regard  the  right  of  the  plaintiff  as  a  right  in  rem  in  land  located 
without  the  territorial  jurisdiction  of  the  court,  for  to  have  done 
•uld  have  defeated  the  jurisdiction.  The  jurisdiction  which  it 
exercised  could  be  predicated  only  on  the  personal  obligation  of 
the  defendant,  arising  from  interference  with  the  claim  in  personam 
of  the  equitable  claimant.  These  cases  which  seem  sound  in  prin- 
ciple are  clear  authority  for  the  proposition  that  the  right  of  the 
cestui  against  a  third  person  is  a  right  in  personam  and  not  a  right 
in  rem  in  the  trust  res  itself. 

The  cases  of  Norris  v.  Chambrcs*2  and  Martin  v.  Mart; 
conflict  of  laws,  which  arc  often  cited  as  authority  for  the  opposite 
view,  afford  slender  support  for  it.  In  each  the  effort  was  ma  : 
enforce  an  equitable  claim  with  respect  to  land  located  without  the 
jurisdiction  of  the  forum  and  in  a  jurisdiction  where  the  local  law 
did  not  recognize  such  equitable  claim.  It  would  have  been  suffi- 
cient ground  for  the  decree  of  the  court  denying  relief,  that  the 
court  considered  it  inexpedient  and  contrary  to  the  principle  of 
comity  to  enforce  an  equitable  claim  with  respect  to  property 
located  in  a  jurisdiction  where  the  equitable  claim  ran  counter 
to  the  policy  of  the  law.     Indeed,  as  was  said  by   Romilly,  .1/.  A'., 

"Briggs  v.  French  if.  S  C.  C.  1883)  1  Sumn.  504;  Kemer  v.  Mackay 
(C.  C,  1892)  54  Fed.  432;  Guaranty  Trust  etc.  Co.  v.  Delta  &  Pine-land 
Co.  (C.  C.  A  1900)  KM  Fed,  5  {semble) ;  McGee  v.  Sweeney  (1890)  84 
Cal.  100,  23  Pac,  1117  {semble) ;  Cooley  v.  Scarlett  (1865)  38  III.  316; 
Moore  v.  Jaeger  (1876)  12  Dist.  Col.  465;  Johnson  v.  Gibson  (1886)  116 
III.  294,  6  N.  l'..  205;  MacGregor  v.  MacGregor  (1859)  9  [owa  65 
{semble)',  De  Klyn  v.  Watkins  (N.  Y.  1846)  3  Sandf.  Ch.  185;  Davis  v. 
Headley  <  1X71  >  22  X.  J.  Eq  115;  Hayden  Syndic  v.  Yale  &  Bowling 
(1893)  45  La    Ann    362,  12  So.  - 

"Ex  parte  Pollard  (1837)  3  Mont.  &  \vr.  340  (trustee  in  bankruptcy); 
Vaughan  v.  Barclay  (Pa  1841)  6  Wharl  "392;  Stuphen  v.  Fowler  (N  Y. 
1841)  9  Paige  Ch.  280;  Burnley  v.  Stevenson   (1873)  24  Ohio  474 

"Haye    v   O'Brien   I  1894)    149  in    403,  37  \\   I'.  73.     In  such  i 

:  thai  the  court  i  enforcing  a  remedy  for  breach  of  personal 
obligation,  rather  than  protecting  an  interest  in  land  See  Beale,  Equi- 
table Interests  in  Foi  I  Harvard  Law  Rev  3X2.  385-386, 
and   note    1    at   p.  386. 

"Supra,  footnoti 

"!.  507. 
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in  Norris  v.  Chambres,  after  referring  to  Mr.  Justice  Story's 
observation  that  the  cases  had  already  gone  to  the  full  extent 
of  the  assertion  of  the  jurisdiction,  "I  am  not  disposed  to  go 
one  step  further  than  these  cases  warrant  and  demand".  In 
fact,  in  that  case,  the  plaintiff  had  already  intervened  in  an 
action  in  the  foreign  jurisdiction  in  which  he  had  obtained  a 
decree.  This  ground,  in  itself,  the  court  thought  was  sufficient 
reason  for  denying  him  any  relief,  as  was  also  the  fact  that  the 
relief  sought  was  the  establishment  of  a  lien  upon  land  located  in 
a  foreign  jurisdiction,  and  was,  therefore,  within  the  principle  of 
cases  refusing  to  take  jurisdiction  already  referred  to. 

In  Martin  v.  Martin  an  attempt  was  made,  by  a  conveyance 
executed  in  London  and  entered  into  by  A  and  wife,  to  convey 
land  located  in  Demerara  upon  certain  trusts,  under  a  marriage 
settlement.  After  having  attempted  to  create  the  trust,  A  and 
wife  created  a  lien  upon  the  land  in  favor  of  a  creditor  with 
notice,  which  lien  was  valid  according  to  the  law  of  Demerara. 
It  was  urged,  however,  that  the  English  court  ought  to  direct  a 
sale  of  the  land  and  the  application  of  the  proceeds  upon  the 
trust,  to  the  exclusion  of  the  lienor  who  was  a  party  defendant. 
The  matter  was  referred  to  a  Master  to  take  proof  of  the  title 
and  of  the  law  of  Demerara  and  he  found  that  under  the  Dutch 
law  the  conveyance  by  the  husband  and  wife  to  the  trustee  passed 
no  title  whatever;  that  such  conveyance  could  not  be  by  deed 
alone  according  to  the  Dutch  law,  "but  it  is  necessary  that  the 
transfer  thereof  should  be  passed  and  executed  before  the  magis- 
trates and  the  justices  of  the  place  where  the  property  is  situated", 
and  that  the  legal  estate  in  the  moiety  described  in  the  pleadings  did 
not  pass  by  the  deed  executed  by  the  husband  and  wife.94  The  court, 
therefore,  expressly  held  that  "the  settlement  as  executed  does,  by 
the  law  of  Demerara,  in  no  manner  affect  the  right  and  power  of 
the  husband  and  wife  over  the  estate,  and  leaves  them  with  the 
same  absolute  ownership  that  they  would  have  had,  if  there  had 
been  no  settlement.  The  equity  of  the  wife  appears  to  me,  there- 
fore, not  to  be  attached  to  the  estate,  but  to  the  person  or  the  hus- 
band, by  reason  of  his  contracts,  and  to  give  the  wife  a  right  only 
to  claim  an  equivalent."95  The  court  then  pointed  out  that,  under 
the  law  relating  to  marriage  settlements,  the  right  to  claim  an 
equivalent  did  not  create  an  equitable  claim  against  other  property 

MAt  p.  525. 
MAt  p.  529. 
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of  the  husband  until  such  equivalent  was  set  aside  and  specifically 
applied  to  the  marriage  settlement.  The  trust  failed  then,  not 
because  of  the  absence  of  a  law  of  trusts  in  Demerara,  but  because 
the  law  of  conveyancing  of  that  jurisdiction  was  not  complied  with 
and  no  title  was  vested  in  the  trustee,  and  accordingly  no  trust  was 
created  according  to  English  law.96 

To  summarize  the  matter,  it  is  believed  that  the  view  of  the 
nature  of  the  right  of  the  cestui  que  trust  most  consistent  with 
the  decisions  and  which  gives  greatest  promise  of  the  development 
of  the  law  upon  a  moral  basis  is  that  the  right  of  the  cestui  is  a 
right  in  personam  against  the  trustee,  specifically  enforceable  with 
reference  to  the  trust  res;  that  the  cestui  acquires  rights  in  per- 
sonam against  the  third  persons,  not  because  he  is  equitable  owner 
of  the  trust  res,  but  through  equity's  imposing  upon  third  persons, 
obligations  in  personam,  because  of  their  unconscientious  inter- 
ference with  the  right  which  the  cestui  has  against  the  trustee;  that, 
therefore,  equity  imposes  on  all  the  world  the  duty  of  not  con- 
sciously aiding  in  a  breach  of  trust  or  preventing  the  cestui  from 
having  the  benefit  of  the  obligation  of  the  trustee.  The  great  ad- 
vance which  equity  made  over  the  common  law  system  was  in  the 
emphasis  which  ii  placed  on  the  duty  or  obligation  of  the  defendant. 
whereas  law  placed  its  emphasis  <>n  the  right  of  the  plaintiff.  With 
this  difference  in  fundamental  conceptions,  it  was  inevitable  that 
law  should  to  some  extent  become  rigid  and  technical,  and  that 
equity,  on  the  other  hand,  should  approximate  more  closely  the 
standards  of  an  enlightened  morality.  If,  therefore,  the  law  should 
adopt  the  view  that  the  right  of  the  cestui  que  trust  rests  on  the 
basis  of  the  property  right  of  the  plaintiff  in  the  trust  res,  rather 

Powell   i  1869)  4  Ch.    Vpp.  Cas.  741.  Norton  v. 

tnote  88,  and  In  re  Hawthorne  (18831   21   Ch. 

D.   743,  while  containing  judicial  expressions  to  the  effect  that  courts  of 

equity  will  nol  enforce  equitable  riijit>  with  respect  t.>  land  located   in  a 

foreign  jurisdiction   where   such   rights  are  not   recognized,  can  hardly  ho 

said  to  establish  the  proposition  that   the  court   is  without   jurisdiction  to 

if  in  its  discretion  it  sees  tit  to  do  so.     In  Norton  ;•.  Florence 

o.  tli.  r<-  was  no  equitable  right  according  to  the  law  of  the  forum. 

In    Hicks  v    Powell   the  defendant   took   under   a   deed   which   by  the  law 

of  tin-  situ  l(  ed  under  which  the  plaintiff  claimed  a  nullity.    And 

in    In   re    llawth'.mc  there   wa-   no   fiduciarj  ling   to   the 

law   of  the  forum.    If  such  obligation  existed   it   depended  upon  the  law 

immoveables    in   a    foreign   jurisdiction  and   the  court    refused 

Ice  jurisdiction  to  determine  that  question  on  grounds  of  expediency. 

That  itable  rights  with  respect  t"  real  estate 

by  tie-  law  of  the  forum  Imt  inconsistent  with  the  law  of  the  situs, 

Lord  ('ran  -ton   i17'*d   .^  \<-     h     "170;  Nesbit 

:         Poison   v.   St.-wart    (1897)    167   Mass.  211,  45 

\.  r    ;    ,  [uity  Jurisdiction,  26,  n,  1.  28,  n.  2. 
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than  upon  the  duty  of  the  community  at  large  not  to  interfere  con- 
sciously with  the  right  of  the  cestui  to  have  the  performance  of 
the  trustee's  duty,  it  would  not  only  depart  from  the  historical 
attitude  of  equity,  but  it  would  commit  itself  to  a  doctrine  which 
as  Maitland  said  "is  positively  mischievous".  The  truth  of  this 
statement  could  not  be  better  illustrated  than  by  the  decision  in 
London  County  Council  v.  Allen,91  which  the  court  deciding  the 
case  could  only  characterize  as  "regrettable".  It  was  regrettable 
only  because  the  court  attempted  to  liken  the  plaintiff's  equitable 
right  to  a  legal  right  in  rem  in  the  land.  Had  the  emphasis  been 
placed  on  the  defendant's  duty  to  refrain  from  any  conduct  inter- 
fering with  the  plaintiff's  equitable  right  in  personam,  a  different 
and  more  fortunate  result  would  have  been  reached,  more  con- 
sistent with  sound  morals  and  with  the  great  body  of  decisions 
which  have  built  up  our  equity  jurisprudence. 

Harlan  F.  Stone. 
Columbia  Law  School. 
"Supra,  footnote  69. 
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Labor  as  well  as  capital  may  be  affected  with  a  public  interest. 
To  assure  proper  railroad  service  restraints  may  be  imposed  not 
merely  on  those  who  serve  with  their  property  but  also  on  those 
whose  service  is  personal.  This  doctrine,  briefly  recognized  by 
the  Supreme  Court  in  remarks  of  the  majority  in  the  opinions 
sustaining  the  Adamson  Law,1  appears  novel  and  has  been  sharply 
challenged  by  leaders  of  labor.2  The  object  of  this  article  is  to 
discuss  its  constitutional  aspects,  particularly  in  application  to 
proposed  railway  strike  legislation.  Such  legislation  has  for  its 
purpose  the  equitable  adjustment  of  labor  controversies   without 

'Wilson  v.  New  (1917)  37  Sup.  Ct.  298.  The  law  provided  that  begin- 
ning January  1,  1917.  eight  hours  should,  in  contracts  for  labor  and  service, 
be  deemed  a  measure  or  standard  of  a  day's  work  for  the  purpose  of 
reckoning  the  compensation  for  services  of  employees  of  railroads  engaged 
in  the  operatii  n  <  i  trains,  and  that  pending  a  report  of  the  commission, 
provided  for  in  the  act  to  study  the  operation  of  the  eight  hour  work 
day.  the  compensation  of  railway  employees  should  not  be  reduced  below 
the  standard  day's  wage,  which  in  the  case  of  eighty-five  per  cent  of  the 
roads   was  ten   hour  day,  and   that    for  the  necessary  time  in 

es  should  be  paid  at  a  rate  not  less  than 
pro  rata  for  the  eight  hour  day.  and  made  a  violation  of  the  act  a  misde- 
meanor. It  did  not  appear  how  employees  could  violate  the  act  except 
perhaps    by    refusing   ti  r   eighl    hours    work    what    was    formerly 

the  pay  for  ten  hours  work.     While  the  Chief  Justice  in  his  opinion  oi  the 
majority    referred    to   thi  "compulsory   arbitration"   of   the   dispute, 

its  burdens  and   restraints  bore  wholly  on  the  railways.     The  remarks  of 
the  Court  justifying  the  application  of  the  act  to  the  employees  may  there- 
be   regarded   a-   dicta   and   the   discussion   of   the   point   was   short   and 
without  specific  referenci   to  the  bearing  of  the  Fifth  or  Thirteenth  Ami 
ments.     The  Chief  Justice  -aid: 

"whatever  would  he  the  right  of  an  employee  engaged  in  a 
private  business  to  demand  such  wages  as  he  desin 
the  employment  if  he  does  not  get  them,  and,  by  concert  of 
with  other-  to  leave  upon  the  same  condition, 
-uch  rights  are  necessarily  subject  to  limitation  when  employ- 
ment   ■  d    in    a    business    charged    with    a    public    interest 

*  *    *    ."   (At  p.  303). 

Mr.  Justice  McKenna,  in  his  concurring  opinion  remarked: 

"When    one    enters    into    interstate    commerce,    one    enters 

into  a  service  in  which  the  public  ha-  an  interest,  and  subjects 

one's  self  to  it-  behests."  I  \t  p.  308) 
Mr    Ju  tice    Day,    dissenting,    was    not    prepared    to    "deny    to    Congress 

*  the   right  to  fix   by  lawful  enactment   the  wages   to  In-  paid   to  those. 

engai  '     in    the    operation    of    trains    carrying  and 

\t  p.  308). 

'Samuel  Gompers,  President  of   ^mi  ition  of  Labor,  5  to  4  on 

:   \ ni<  i Can  Fed«  rationist,  No.  4,  p.  _">u     \-  to  the  altitude  of  laboi 
leaders  and  organizers,    ee  also  Report  of  the  Testimony  at  the  Hearings 
1917,    befon    the    Senate   Committee   on    Interstate 
Commerce,   129-289;  VV.  S    Cart  -     President,   Brotherhood  of  Locomotive 
Firemen   and    Enginemen,   The   Obj  Organized    Labor   to   Com- 

pulsory  Arbitration.   Proceeding     of  the    Vcadenr    oi    Political   Science  in 
the  City  of  New  York,  Vol.  VII,  No.  1.  p.  36. 


RAILWAY  STRIKES  AND  THE  CONSTITUTION.  503 

the  intolerable  public  hardship  which  would  result  from  an  actual 
strike.  It  is  maintained  that  restraints  upon  striking,  incidental 
to  such  a  plan,  (1)  would  constitute  a  proper  regulation  of  inter- 
state commerce,  (2)  would  not  establish  slavery  or  involuntary 
servitude  within  the  meaning  of  the  Thirteenth  Amendment,  and 
(3)  would  not  involve  a  deprivation  of  the  liberty  of  railway  em- 
ployees "without  due  process  of  law". 

A  word  first  as  to  the  legislation  proposed.  For  many  years 
there  have  been  provisions  in  the  federal  railroad  statutes  designed 
to  facilitate  adjustment  of  labor  controversies  without  interrup- 
tion of  the  service,  but  they  have  depended  for  operation  upon 
voluntary  acceptance  by  the  parties  of  mediation  or  arbitration.3 
Last  August  when  the  Railroad  Brotherhoods  declined  to  accept 
arbitration  and  threatened  a  country  wide  railroad  strike,  the 
President  found  himself  without  power  to  meet  the  emergency. 
Among  other  measures  which  he  then  urged  upon  Congress  was 
a  compulsory  investigation  law.  This  law,  not  yet  adopted,  would 
provide  for  an  investigation  of  any  threatening  controversy  by 
a  board  appointed  by  the  President,  which  should  report  within 

3The  first  law  was  that  of  1888.  25  Stat.  501.  It  provided  that  the 
President  could  appoint  a  committee  of  three  including  the  Commissioner 
of  Labor,  to  inquire  into  any  railway  labor  controversy  and  the  means  of 
adjusting  it,  reporting  to  the  President  and  to  Congress;  for  the  tendering 
of  the  services  of  such  commissions  to  the  parties  for  mediation,  and  also 
for  giving  to  boards  of  arbitration  chosen  by  the  parties  certain  powers 
as  to  procedure.    This  act  was  never  used. 

The  Erdman  Act  of  1898,  30  Stat.  424,  superseding  the  law  of  1888, 
provided  for  mediation  upon  application  of  either  party  by  a  commission 
consisting  of  the  Chairman  of  the  Interstate  Commerce  Commission  and 
the  Commissioner  of  Labor,  and  also  provided  for  voluntary  arbitration 
by  boards  of  three,  one  member  to  be  chosen  by  each  party  and  a  third  by 
those  two,  or  in  default  of  such  choice  by  the  commission.  It  also  gave 
authority  to  the  boards  of  arbitration  as  to  procedure  and  provided  for 
an  appeal  to  the  courts  on  questions  of  law  and  for  court  enforcement  of 
awards;  provided,  however,  that  no  injunction  should  require  any  laborer 
to  work  without  his  consent.  There  were  also  provisions  in  effect  for- 
bidding striking  pending  an  award  or  within  three  months  thereafter 
"without  just  cause''.  These  restrictive  provisions  operated,  however,  only 
when  the  emplovees  had  first  agreed  to  arbitrate. 

The  Newlands  Act  of  1913,  4  U.  S.  Comp.  Stat.  (1913)  §§  8666-8676, 
now  in  force,  reenacted  some  provisions  of  the  Erdman  Law  but  provided 
for  two  federal  mediators  giving  their  whole  time  to  the  work;  mediation 
boards  to  consist  of  one  such  mediator  and  not  more  than  two  other  such 
officials  designated  by  the  President.  Provision  was  made  for  six-member- 
boards  of  arbitration  as  well  as  three-member-boards.  The  provisions  for 
court  enforcement  of  awards  and  the  restrictions  upon  striking  were 
omitted. 

As  to  the  operation  of  these  laws,  see  the  statement  of  Hon.  William 
L.  Chambers,  Commissioner  of  the  U.  S.  Board  of  Mediation  and  Con- 
ciliation, in  Report  of  the  Testimony  at  the  Hearings  Beginning  January 
2,  1917,  before  the  Senate  Committee  on  Interstate  Commerce,  75,  84.  85. 
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three  months  the  facts  relating  to  it,  together  with  recommenda- 
tions for  settlement  according  to  the  merits  and  substantial  justice 
of  the  case;  and  that  pending  the  investigation,  a  publication  of 
the  report,  and  until  thirty  days  thereafter,  it  should  be  unlawful 
for  employees  to  declare  or  practice  a  strike  or  for  the  employer 
to  cause  a  lockout.  A  strike  was  defined  as  a  cessation  of  work 
by  a  body  of  employees  acting  in  combination  as  a  means  of  com- 
pelling the  employer  to  accept  terms  of  employment.4 

The  President's  recommendation  was  the  first  weighty  sug- 
gestion of  any  federal  limitation  of  the  right  to  strike  which 
should  be  operative  otherwise  than  by  agreement  of  the  employees. 
Xo  such  restriction  appears  to  be  in  force  in  any  state  except 
Colorado,  where  an  investigation  law  applying  to  all  industries 
has  been  in  force  since  191 5. 5  The  investigation  plan  is  based 
upon  the  Industrial  Disputes  Investigation  Act  of  Canada  adopted 
in  1907  for  railways,  other  public  service  companies  and  mines, 
and  recently  extended  to  cover  other  industries.0  Informed  public 
opinion  is  the  force  relied  upon  for  the  settlement  of  controversies 
under  this  plan,  and  the  means  of  securing  it  is  publication  of 
the  established  facts.  This  is  a  familiar  method  for  the  exercise 
of  regulatory  authority.7 

A    plan    of    compulsory    arbitration    would    involve    the    total 

*See  address  of  the  President  delivered  at  the  joint  session  of  the  two 
es  of  Congress,  Decemher  5,  1916.  54  Congressional  Record,  No.  2. 
pp.  32-33,  summarizing  his  recommendations,  and  the  investigation  bill 
drawn  pursuant  to  such  recommendations.  Report  of  the  Testimony  at  the 
Hearings  Beginning  January  2,  1917,  before  the  Senate  Committee  on  In- 
terstate Commerce,  5-10. 

Laws  Colo.  1915,  c.  180,  §§  29;  30. 

Can.   1907,  6-7   Ed.   VII    c.  20.     This   act    superseded   an  earlier 
Railway  Labour  Disputes  Act  of  1903,  3  Ed.  VII  c.  55,  which  contain 

tit   upon   striking.     See  also  Canadian   Orders  in   Council  etc,  1916, 
Order  of  Maid.  23,   1916 

As  to  the  operation  of  the  Canadian  plan,  a  leading  authority  is  Sir 
I  with,  who  made  an  elaborate  report  to  the  British  Board  of 
Trade  in  1912.  His  conclusion  was  that  the  "pith  of  the  Act  lies  in  per- 
mitting parties  and  the  public  to  obtain  full  knowledge  of  the  real  cause 
of  the  dispute,  and  in  causing  suggestions  to  1"-  made  as  impartiall 
possible  "ii  the  basis  of  such  knowledgi  For  dealing  with  existing  difficul- 
and  that  "such  an  Act  while  not  insuring  complete  absence  of  strikes 
and  lockouts  would  be  valuable,  in  my  opinion,  alike  to  the  country  and 
to  the  employers  and  the  employed." 

■   ol   II.   Mote,   Industrial   Arbitration,   181,   184;   \V.   I..  Chambers, 
Report  "i  the  Testimony  at  the  Hearings  Beginning  January  2.  1917,  before 
nate  Committee  on  Inter  state  < ;< immei <  e, 
Trennd.  Police   Power,  S  35.     "Prevention   through   publicity.    *    *    * 
ecuring  publicity  are  especially  valuable  and  may  often  be  re- 
bel]  upon  t<>  bring  about  the  desired   standard  of  private  action   withoul 

nbing  that   standard   in   positive  terms". 
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prohibition  of  striking,  while  the  investigation  plan  restrains 
striking  for  a  brief  period  only.  Establishment  of  compulsory 
arbitration  in  this  country  has  not  been  seriously  urged.  A  bill 
was  introduced  by  Senator  Underwood  to  empower  the  Inter- 
state Commerce  Commission  to  fix  hours  of  labor  and  wages  of 
employees  of  interstate  carriers ;  it  contained  no  provision  against 
strikes.8 

Drafting  employees  for  compulsory  service  is  entirely  different 
from  prohibiting  them  to  strike.  Compulsory  service  has  been 
suggested  only  for  periods  of  actual  war,  insurrection  or  invasion. 
The  support  of  a  statute  providing  for  such  drafting  would  rest 
upon  grounds  applicable  to  conscription  of  citizens  for  military 
service  rather  than  upon  principles  of  law  relating  to  public 
service  companies  and  the  regulation  of  interstate  commerce. 


I.     The  Authority  of  Congress. 

Any  effective  strike  legislation  for  railways  must  of  course 
be  national,  and  the  Adamson  Law  decision  definitely  establishes 
the  power  of  Congress  to  deal  with  this  subject. 

This  result  was  not  a  foregone  conclusion.  The  plenary 
character  of  the  authority  conferred  on  Congress  by  the  com- 
merce  clause  had  been  recognized  from  the  earliest  decisions.9 
A  vast  body  of  regulations  governing  railways  as  the  chief  instru- 
mentalities of  such  commerce,  peculiarly  affected  with  a  public 
interest,  had  been  sustained.10  Nevertheless  the  Supreme  Court 
had  apparently  taken  the  view  that  the  relations  between  railway 
employers  and  employees,  not  directly  relating  to  efficiency  or 
safety,  were  private  matters  having  no  bearing  upon  interstate 
commerce  and  lying  beyond  the  scope  of  congressional  regulation. 
This  doctrine  was  laid  down  in  Adair  v.  United  States,11  in  which 

"See  Report  of  the  Testimony  at  the  Hearings  Beginning  January  2, 
1917,  before  Senate  Committee  on  Interstate  Commerce,  12. 

"Gibbons  v.  Ogden  (1824)  22  U.  S.  1 ;  M'Culloch  v.  Maryland  (1819) 
17  U.  S.  316. 

10See  cases  cited  in  opinion  of  Mr.  Chief  Justice  White  in  Wilson  v.  New, 
supra,  footnote  1  (especially  for  late  applications)  ;  Atlantic  Coast  Line 
v.  Riverside  Mills  (1911)  219  U.  S.  186.  31  Sup.  Ct.  164;  B.  &  O.  R.  R.  v. 
Int.  Com.  Comm.  (1911)  221  U.  S.  612.  31  Sup.  Ct.  621  (hours  of  service)  ; 
Second  Employers'  Liability  Cases  ( 1912)  223  U.  S.  1,  32  Sup.  Ct.  169. 

u(1908)  208  U.  S.  161.  28  Sap.  Ct.  277.  Mr.  Justice  Harlan  delivering 
the  majority  opinion  said: 

"Manifestly,   any   rule  prescribed    for   the  conduct   of   inter- 
state   commerce,    in    order    to    be    within    the    competency    of 
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a  majority  of  the  Court  held  that  a  provision  of  the  Erdman  Law 
prohibiting  a  railway  company  from  discharging  an  employee  for 
belonging  to  a  union  was  unconstitutional  because  it  had  no  real 
or  substantial  relation  to  interstate  commerce  and  hence  pur- 
ported to  regulate  a  matter  which  should  be  left  for  uncontrolled 
private  settlement.  Such  a  view  persisted  in  the  minds  of  the 
minority  judges  who  passed  upon  the  Adamson  Law.12  They 
maintained  that  as  no  railroad  company  was  obliged  to  employ 
any  particular  individual  and  as  no  individual  was  under  any 
duty  to  hire  out  to  work  for  a  railroad  company,  the  fixing  of 
the  terms  of  employment  was  a  matter  of  private  bargaining 
between  the  parties  in  which  each  had  a  constitutional  right  to 
exact  such  terms  as  he  deemed  proper. 

The  majority  of  the  judges,  sustaining  the  Adamson  Law, 
viewed  the  matter  of  fixing  the  terms  of  employment  upon  rail- 
ways in  a  different  light.  They  had  come  to  see  that  failure  of 
the  parties  to  reach  an  agreement  upon  terms  may  mean  a  strike, 
and  that  a  strike  inevitably  involves  a  stoppage  of  the  means  of 
carrying  on  interstate  commerce.     As  to  whether  under  present 

Congress  under  its  power  to  regulate  commerce  among  the 
5,  must  have  some  real  or  substantial  relation  to  or  con- 
nection with  the  commerce  regulated.  But  what  possible  legal 
Jcal  connection  is  there  between  an  employee's  member- 
ship in  a  labor  organization  and  the  carrying  on  of  interstate 
commerce?"      (At  p.   178). 

Mr.  Justice  McKenna  in  his  noteworthy  dissenting  opinion  said: 

"A  provision  of  law  which  will  prevent  or  tend  to  prevent 
the  stoppage  of  even-  wheel  in  every  car  of  an  entire  railroad 
rtainly    has    as    direct    influence    on    interstate    com- 
merce as  the  way  in  which  one  car  may  be  coupled  to  another, 
or   the   rule  of  liability  al    injuries   to  an   emp! 

(Al 

ention    of    railway    strikes    he     remarked    that 
•.  •■rthii-r   purpose   can   engage   legislative    attention". 
p.   I 

Mr.  Justice  H.ilm.  -  also  thought  that  it  could  not  be  doubted  that  to  pre- 
vent -tr:k<-s  in  so  far  as  possible,  fostering  a  scheme  of  arbitration  might 

licy. 

'  by   Mr.  Justice  Pitney  in  his  able 
nting  opinion,  with  which  Mr.  Justice  Van  Dcvanter  concurred.     He 

"I  am  '    *    *    that  the  act  cannot  be  sustained 

it   lias  no  such  ol 
ition,  or  effect    *    *    *    The  suggestion  that  it  was  passed 
rike,   and   in   this   sense   to   remove 
an  obstruction  from  the  path  of  o  mmerce,  while  true  in 
is    immaterial    in    law.     *     *      *     Tins,    in    my    view, 
iation    not   of   commerce,   but   of  I    the 

'       '  At  p.  313  i. 
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conditions  a  measure  aimed  to  prevent  strikes  constitutes  a  regu- 
lation of  commerce,  the  majority  inquired,  at  page  303: 

"Again,  what  purpose  would  be  subserved  by  all  the  regulations 
established  to  secure  the  enjoyment  by  the  public  of  an  efficient 
and  reasonable  service  if  there  was  no  power  in  government  to 
prevent  all  service  from  being  destroyed?" 

To  the  minds  of  the  majority,  if  the  prevention  of  the  destruction 
of  interstate  commerce  involves  in  certain  cases  the  regulation 
of  the  terms  of  employment  of  those  who  in  fact  carry  on  the 
service,  then  the  fixing  of  those  terms  had  ceased  in  part  to  be 
a  private  matter  and  has  become  a  public  matter.  Whatever  views 
may  be  entertained  as  to  the  soundness  of  the  Adamson  Law 
decision  on  other  points,  this  central  position  of  the  majority 
of  the  judges  seems  unshakeable.  The  principal  reason  for  any 
regulation  of  interstate  commerce  is  to  insure  its  unobstructed 
flow.  So  far  as  the  public  is  concerned  it  makes  no  difference  in 
what  manner  an  interference  may  be  effected.  If  prevention  or 
interruption  caused  by  direct  obstruction  and  violence  is  part  of 
the  regulation  of  commerce,  prevention  or  interruption  caused 
by  strikes  falls  equally  within  the  commerce  clause. 

As  to  the  extent  to  which  Congress  may  go  in  imposing  regu- 
lations to  prevent  strikes,  it  is  important  to  bear  in  mind  that 
under  the  commerce  clause  Congress  may  exercise  that  vast  unde- 
fined authority  referred  to  as  "the  police  power".13  This  phrase 
was  not  used  in  describing  the  authority  delegated  to  Congress 

""Some  of  the  recent  instances  of  the  exercise  of  federal  power  indi- 
cate the  existence  of  a  power  over  interstate  and  foreign  transactions 
which  is  similar  to  or  parallel  with  that  which  is  exerted  by  the  States 
with  respect  to  their  domestic  or  local  affairs,  and  which  is  understood  as 
the  State  police  power".  Calvert,  Regulation  of  Commerce.  52,  116.  "In 
view  of  all  this  legislation,  it  is  impossible  to  deny  that  the  federal  gov- 
ernment exercises  a  considerable  police  power  of  its  own.  This  police 
power  rests  chiefly  upon  the  constitutional  power  to  regulate  commerce 
among  the  states  and  with  the  foreign  nations."  Freund,  Police  Power, 
§§  64-66,  68,  84.  Cooke,  Commerce  Clause  of  Federal  Constitution,  68 ; 
Paul  Fuller,  Is  There  a  Federal  Police  Power?,  4  Columbia  Law  Rev. 
563;  Cooley,  Constitutional  Limitations,  (7th  ed.)  856.  "In  this  connec- 
tion it  must  not  be  forgotten  that  the  power  of  Congress  to  regulate  com- 
merce among  the  States  is  plenary,  is  complete  in  itself,  and  is  subject  to 
no  limitations  except  such  as  may  be  found  in  the  Constitution.  What 
provision  in  that  instrument  can  be  regarded  as  limiting  the  exercise  of 
the  power  granted?"  Mr.  Justice  Harlan,  delivering  the  opinion  of  the 
majority  in  the  Lottery  Case  (1903)  188  U.  S.  321,  356.  23  Sup.  Ct.  321. 
United  States  v.  D.  &  H.  Co.  (1909)  213  U.  S.  366,  29  Sup.  Ct.  527  (sus- 
taining the  commoditv  clause)  ;  Hoke  v.  United  States  (1913)  227  U.  S. 
308,  33  Sup.  Ct.  28r(sustaining  the  White  Slave  Act);  Clark  Distilling 
Co.  v.  Western  Maryland  Ry.  (1917)  242  U.  S.  311,  37  Sup.  Ct.  180  (sus- 
taining The  Webb-Kenyon  Act). 
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by  the  states  under  the  Constitution,  and  it  has  been  questioned 
even  recently14  whether  Congress  has  such  power.  But  it  is  now 
recognized  that  this  phrase,  never  defined,  refers  not  to  the  subject 
as  to  which  authority  may  be  exercised,  but  rather  to  the  objects 
for  which  power  may  be  used  and  the  extent  to  which  it  may  be 
employed.  In  dealing  with  interstate  and  foreign  commerce,  a 
subject  confided  to  Congress  without  limitation  or  reservation, 
Congress  may  use  its  power  for  any  purposes  to  which  govern- 
mental authority  may  properly  be  addressed,  and  to  the  full  extent 
to  which  a  state  may  in  its  proper  sphere  employ  its  inherent 
power. 

II.     Involuntary  Servitude. 

Since  the  adoption  of  the  Thirteenth  Amendment  it  has  of 
course  been  true  that  "no  regulation  of  commerce  established  by 
Congress  can  stand  if  its  necessary  operation  be  either  to  establish 
slavery,  or  to  create  a  condition  of  involuntary  servitude."15  A 
prohibition  of  strikes  by  railway  employees,  imposed,  not  to  tie 
the  employee  to  his  work,  but  to  prevent  direct  harm  to  the  public 
through  the  power  of  a  great  combination  to  cause  a  stoppage  of 
necessary  public  service,  would  not,  however,  involve  slavery  or 
involuntary  servitude  within  the  meaning  of  this  Amendment. 

The  Amendment  has  been  broadly  referred  to  as  "a  charter  of 
universal  freedom  for  all  persons  of  whatever  race,  color  or 
estate."  Yet  what  it  assures  is  not  freedom  from  any  restraints — 
a  matter  covered  by  the  Fifth  and  Fourteenth  Amendments — but 
merely  from  such  restraints  as  operate  to  create  a  condition  of 
slavery  or  of  servitude  akin  t'>  slavery.16     This  condition  must  be 

pinion   of   minority  judges    in    Lottery   Case,  supra,    footnote    13. 

''Mr.  Justice  Harlan,  dissenting,  in  Robertson  v.  P.aldwin  (1897)  165 
U.  S.  275,  293,  17  Sup.  Ct.  326. 

"Ill-  text  of  the  Thirteenth  Amendment  is  as   follows: 

•i   1.  Neither  slavery  nor  involuntary  servitud< 
it   a    punishment    for   crime   whereof   the   party    shall    have 
been    duly    convicted,    shall    exist    within    the    United    States, 
or  any  place  subjed  to  their  jurisdiction. 

Hon  2    Congress   shall   have  power   to  enforce  this  article 

by  appropriate  legislation." 

In  the  Slaughter-House  Cases  <lH72i  83  V.  S.  36,  in  which  the  Amend- 
menl  ostrued,  Mr.  Justice  Field,  dissenting,  took  the  view  that 

complete  abolition  of  servitude  involved  assuring  the  righl  to  carry  on  the 
ordin  from  any   restraints   other  than   general 

'an  tlii    view  as  to  the  scope  of  the  Amendment  was   rejected 
by  tlie  majority,  who  held  that  its  objed   w:  •   the  abolition  of 
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characterized  by  the  holding  of  one  man  against  his  will  in  the 
private  service  of  another. 

Compelled  performance  of  a  contract  for  personal  services 
which  the  worker  no  longer  desires  to  render,  is  involuntary  servi- 
tude in  spite  of  the  worker's  original  consent.17  Courts  have  not 
attempted  to  compel  specific  performance  of  personal  service  con- 
tracts, not  originally  because  it  would  be  contrary  to  the  Amend- 
ment, but  because  the  attempt  would  be  futile.18  Since  the  adoption 
of  the  Amendment,  as  before,  they  have  held  the  worker  liable 
in  damages  for  breach  of  such  a  contract.  This  "disagreeable  con- 
slavery  as  it  had  previously  been  known  in  this  country,  and  that  it  equally 
forbade  Mexican  peonage  or  the  Chinese  cooley  trade  when  they  amounted  to 
slavery  or  involuntary  servitude.  In  the  Civil  Rights  Cases  (1883)  109 
U.  S.  3,  3  Sup.  Ct.  18,  it  was  held  that  the  Amendment  did  not  authorize 
Congress  to  require  equal  accommodations  for  all  persons  at  inns,  and  at 
other  public  places,  and  the  view  that  the  Amendment  covered  all  civil 
rights  was  again  rejected.  Mr.  Justice  Harlan,  dissenting,  argued  merely 
that  the  Amendment  abolished  distinctions  in  rights  founded  on  distinc- 
tions in  race,  in  that  it  gave  Congress  power  to  define  and  regulate  all  civil 
rights. 

In  Plessy  y.  Ferguson  (1896)  163  U.  S.  537,  16  Sup.  Ct.  1138,  a  state 
statute  requiring  equal  but  separate  provisions  for  the  two  races  in  public 
places  was  sustained  against  attack  under  the  Amendment.  The  court 
said : 

"That  it  does  not  conflict  with  the  Thirteenth  Amendment, 
which  abolished  slavery  and  involuntary  servitude.  *  *  *  is 
too  clear  for  argument.  Slavery  implies  involuntary  servitude 
— a  state  of  bondage ;  the  ownership  of  mankind  as  a  chattel, 
or  at  least  the  control  of  the  labor  and  services  of  one  man  for 
the  benefit  of  another,  and  the  absence  of  a  legal  right  to  the 
disposal  of  his  own  person,  property  and  services".  (At 
p.  542). 

In  Hodges  v.  United  States  (1906)  203  U.  S.  1,  27  Sup.  Ct.  6,  the  Court 
held  unwarranted  a  United  States  statute  imposing  penalties  for  conspiring 
to  injure,  oppress,  threaten  or  intimidate  any  citizen  in  the  free  exercise 
or  enjoyment  of  any  right  or  privilege  secured  to  him  by  the  Constitution 
or  laws  of  the  United  States,  remarking: 

"But  every  wrong  done  to  an  individual  by  another,  *  *  * 
operates  pro  tanto  to  abridge  some  of  the  freedom  to  which 
the  individual  is  entitled.  A  freeman  has  a  right  to  be 
protected  in  his  person  from  an  assault  and  battery.  He  is 
entitled  to  hold  his  property  safe  from  trespass  or  appropriation, 
but  no  mere  personal  assault  or  trespass  or  appropriation 
operates  to  reduce  the  individual  to  a  condition  of  slavery". 
(At  pp.  17-18). 

See  Butler  v.  Perry  (1916)  240  U.  S.  328,  36  Sup.  Ct.  258. 

""Such  a  performance,  if  enforced  by  law,  would  produce  a  state  of 
servitude  as  degrading  and  demoralizing  in  its  consequences,  as  a  state 
of  absolute  slavery  *  *  *."  Case  of  Mary  Clark  (Ind.  1821)  1  Blackf. 
122,  124-125.  Matter  of  Turner  (C.  C.  1867)  1  Abbott's  U.  S.  Rep.  84; 
Bailey  v.  Alabama  (1911)  219  U.  S.  219,  242,  31  Sup.  Ct.  145. 

"Fry,  Specific  Performance,  (3rd  Am.  ed.)  43. 
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sequence"  of  failure  to  carry  out  such  a  contract  is  not  considered 
sufficiently  serious  to  operate  as  compulsion  of  performance.1'1 

Any  system  under  which  the  worker  is  required  to  continue  to 
work  after  he  wishes  to  stop  is,  however,  under  the  ban  of  the 
Amendment.  The  peonage  system  practiced  in  some  of  the  south- 
ern states,  under  which  the  laborer  was  compelled  to  work  out  a 
debt  to  his  employer,  was  prohibited  by  federal  statutes,  and  these 
statutes  were  held  to  constitute  a  valid  exercise  of  power  to  en- 
force the  Amendment.20  Certain  of  the  southern  states  desiring 
to  give  effect  to  this  system,  enacted  statutes  providing  in  effect 
that  any  worker  might  be  fined  or  imprisoned  who,  after  receiving 
an  advance  from  an  employer  in  reliance  on  his  agreement  to 
perform  work,  should  quit  his  work  without  repaying  the  advance. 
Making  criminal  the  breach  of  contract  to  render  sen-ices  to  an- 
other was  held  by  the  Supreme  Court  to  amount  to  compulsion  of 
the  worker  to  perform  the  service,  and  hence  to  violate  the  federal 
anti-peonage  statutes  and  the  Amendment.21    These  peonage  cases 

"See  Clyatt  v.  United  States  (1905)  197  U.  S.  207,  25  Sup.  Ct.  429;  also 
remarks  of  Mr.  Justice  Holmes  in  dissenting  opinion  in  Bailey  v.  Alabama, 
supra,  footnote  17,  at  p.  245  ct  scq. 

"Clyatt  v.  United  States,  supra,  footnote  19,  at  p.  215.  Peonage  was 
there  referred  to  as  "a  status  or  condition  of  compulsory  service,  based 
upon  the  indebtedness  of  the  peon  to  the  master"  under  which  he  is  obi 

rve  unless  or  until  the  debt  is  paid.    United  States  v.  Reynolds   (  ln14) 
S.  133,  35  Sup.  Ct.  86. 

nklin  v.  South  Carolina  (1910)  218  U.  S.  161,  30  Sup.  Ct.  - 
Bailey  v.  Alabama,  supra,  footnote  17,  the  Alabama  statute  before  the 
Court  provided  that  any  person  who  with  intent  to  defraud  his  employer 
entered  into  a  contract  for  the  performance  of  any  act  or  service  and 
thereby  obtained  money,  and  with  like  intent  refused  without  refunding  the 
■  ■r  property  t>.  perform  such  service,  should  be  liable  to  a  fine  and 
jail  sentence  in  default  of  payment,  and  that  refusal  of  any  person 
entering  into  such  contract  to  perform  the  service  contracted  for  was 
prima  facie  evidence  >>i  the  intent  to  defraud.    Th  Id  that  this 

statute  was   in   violation   of   the   federal   anti-p<  I  of   the 

Thirteenth  Amendment.    Tin   Court  '•aid: 

"The    State   may   impose   involuntary   servitude   as   a   punish- 
ment   for   crime,   but    it    may    not    compel    one    man    to    labor    for 
another   in   payment   of  a   debt,  by  punishing  him  a--  a  criminal 
if    he    docs    not    perform    tin-    service    ,,r    pay    the    debt.      *     ' 
'In  contemplation  of  law  the  compulsion   of  such   service  by  the 

fear  of  punishment  under  a  ore  powerful  than  any 

guard  which  the  employee  could  station'".     (At  p.  -44  > . 

.-.  Mb  Mi.  Justice  Lurton  concurring,  dissented,  main- 
taining that  it  is  not  the  Thirteenth  Amendment  to  make  re- 
fusal to  labor  accordini  t  a  crime,  remarking: 

private   master  at    which   a   man    is 

by  bodily  compulsion  against   his  will.     But  the  creation 

of    th<  legal    motives    for    right    conduct    does    not 

the  power  of  the  States  to  make  breach 
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are  relied  upon  in  the  argument  against  the  plan  for  industrial 
peace. 

The  prohibition  of  striking  is,  however,  by  no  means  the  same 
as  the  punishing  of  quitting.  What  would  be  contrary  to  such  a 
statute  would  not  be  leaving  work,  but  getting  others  to  leave. 
The  statutory  offense  would  be  combining  with  others,  not  to 
assure  the  right  to  throw  up  employment,  but  to  use  that  right  for 
the  purpose  of  getting  better  terms  of  continued  employment.  The 
offense  would  be  committed  without  quitting  and  could  not  be 
committed  by  mere  quitting.  Taking  away  the  right  to  combine 
is  clearly  a  limitation  of  civil  liberty,  but  it  does  not  involve  legal 
compulsion  upon  the  individual  to  remain  at  his  task.  There  is 
nothing  in  the  peonage  decisions  against  such  a  limitation ;  they 
dealt  wholly  with  the  punishing  of  quitting,  not  with  the  punishing 
of  menacing  combinations.  If  after  such  a  statute  were  passed  an 
individual  were  to  stay  at  work  when  he  might  otherwise  have 
left,  he  would  do  so  not  because  the  statute  commands  him  to 
or  punishes  him  if  he  does  not,  but  because  he  would  prefer  his 
job  if  he  could  not  get  a  better  one.  His  complaint  would  be  that 
the  state  had  taken  away  a  weapon  for  his  advancement  and  sub- 
stituted another,  not  that  it  had  required  him  to  work. 

Assuming,  however,  that  the  statute  would  perhaps  operate  to 
make  railway  employees  continue  work  which  they  might  other- 
wise wish  to  abandon  and  in  that  sense  to  compel  personal  service, 
it  becomes  important  to  consider  the  nature  of  the  service.  In 
the  peonage  cases  the  service  in  question  was  to  private  employers 
only.  Here  the  service  is  in  a  quasi-public  business.  Does  that 
make  a  difference? 

In  terms,  the  Thirteenth  Amendment  prohibits  all  compulsory- 
service  except  any  arrangement  for  crime.  Nevertheless  it  is  recog- 
nized that  this  sweeping  language  is  subject  to  exceptions ;  it  is 
adopted  not  to  lessen  the  powers  of  government  as  they  had  always 
existed,  but  to  prohibit  slavery  or  bondage.     The  first  exception, 

of   contract   a   crime   is   not   done   away   with    bv   the   abolition 
of  slavery."     (At  pp.  246.  247). 

It   is   noteworthy  that   in   Adair  v.   United   States,   supra,   footnote   11.   the 

Court  remarked : 

"And  it  may  be — but  upon  that  point  we  express  no 
opinion — that  in  the  case  of  a  labor  contract  between  an 
employer  engaged  in  interstate  commerce  and  his  employee, 
Congress  could  make  it  a  crime  for  either  party  without  suf- 
ficient or  just  excuse  or  notice  to  disregard  the  terms  of  such 
contract  or  to  refuse  to  perform  it."     (At  p.  175). 
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established  by  the  decision  of  Robertson  v.  Baldwin,22  was  that  of 
seamen  enlisted  on  vessels  engaged  in  foreign  commerce.  The 
federal  statute  providing  for  the  arrest  of  deserting  seamen  and 
their  return  to  the  master  of  their  vessel  was  sustained,  the  Court 
relying  principally  on  the  ground  that  such  rights  had  always  been 
exerted  with  reference  to  seamen  on  account  of  the  peculiar  char- 
acter and  necessities  of  the  business.  Mr.  Justice  Harlan  in  his 
vigorous  dissent  himself  asserted  that  the  Amendment  in  spite 
of  its  broad  terms  was  not  to  be  taken  as  including  service  ren- 
dered directly  to  the  state,  as  in  the  army  or  navy.  This  exception, 
while  not  questioned,  has  not  yet  been  established  by  actual  decision. 
In  the  recent  case  of  Butler  v.  Perry-3  there  is  express  recognition 
of  the  implied  exception  of  service  of  a  clearly  public  character. 
The  decision  was  that  a  state  may  require  able-bodied  men  to  per- 
form actual  labor  upon  public  highways,  and  the  Supreme  Court 
said  broadly,  at  page  332 : 

"This  Amendment  was  adopted  with  reference  to  conditions 
existing  since  the  foundation  of  our  Government,  and  the  term 
involuntary  servitude  was  intended  to  cover  those  forms  of  com- 
pulsory labor  akin  to  African  slavery  which  in  practical  operation 
would  tend  to  produce  like  undesirable  results.  It  introduced  no 
novel  doctrine  with  respect  to  services  always  treated  as  excep- 
tional, and  certainly  was  not  intended  to  interdict  enforcement  of 
those  duties  which  individuals  owe  to  the  State,  such  as  sen-ices 
in  the  army,  militia,  on  the  jury,  etc.  The  great  purpose  in  view 
was  liberty  under  the  protection  of  effective  government,  not  the 
destruction  of  the  latter  by  depriving  it  of  essential  powers." 

The  application  of  the  principle  of  Butler  v.  Perry  to  railway  em- 
ployees seems  warranted  by  present  day  conditions.  Such  em- 
ployees were  rightly  referred  to  by  the  Chief  Justice  as  engaged 
in  "public  service".24  It  would  be  difficult  to  argue  today  that  work 
<>n  railways  is  in  its  essence  less  public  than  work  on  highways. 
It  is  true  that  they  are  not  working  for  the  state  but  for  a  private 
employer.  Yet  the  business  period  of  that  employer  is  of  a  public 
character.  It  is  academic  to  assume  that  the  business  is  carried 
on  by  the  employer  alone;  he  is  powerless  to  conduct  it  without 
employees  to  perform  the  physical  labor.     Employees  essential  to 

"Supra,  footnote 

"Supra,  footnote  16. 

"In  an  oral  interpolation  made  in  delivering  the  opinion  of  tlic  ma- 
jority in  open  court,  Mr.  Chief  Justice  White  is  reported  as  having  remarked 

the  right  Of  railway  cm;  I  •  ike  --"that  right  is  necessarily  sur- 

rendered when  the  men  are  engaged  in  public  sen 
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the  service  are  in  fact  as  truly  engaged  in  service  of  a  public 
character  as  the  company. 

Even  though  railroad  work  may  properly  be  regarded  as  public 
work  and  hence  as  not  within  the  scope  of  the  Thirteenth  Amend- 
ment, it  does  not  follow  that  individuals  could  be  compelled  to  serve 
at  it  for  any  lengthy  periods.  No  such  requirement  is  involved  in 
the  proposed  legislation.  It  is  clear  that  if  service  to  the  public 
can  be  compelled  at  all,  it  can  be  compelled  at  least  to  the  point 
necessary  to  avoid  the  quitting,  at  the  same  time,  of  all  engaged 
in  the  service,  leaving  the  public  helpless.  Such  compulsion  would 
extend  only  to  the  avoidance  of  disastrous  emergency,  and  would 
not  involve  the  individual  in  service  for  any  set  or  unreasonable 
period. 

There  are  then  two  answers  to  the  objections  to  strike  pro- 
hibition based  upon  the  Thirteenth  Amendment:  first,  that  the 
taking  away  of  the  right  to  combine  to  quit  does  not  compel  the 
performance  of  personal  labor,  which  alone  would  constitute  bond- 
age within  its  meaning ;  and  second,  that  the  compulsion  of  service 
of  the  character  of  railroad  service,  at  least  to  the  extent  neces- 
sary to  protect  the  public  from  disastrous  emergency,  is  not  pro- 
hibited by  it.25 

III.     Strikes  at  Common  Law. 

Is  there  not  a  lawful  right  to  strike?  Is  not  any  attempt  to 
limit  such  right  a  mere  reversion  to  eighteenth  century  severities 
of  English  law? 

In  England,  Parliament  attempted  by  early  statutes  to  impose 
on  able-bodied  workers  of  no  independent  means  a  positive  duty  to 
work  for  any  one  who  wished  to  employ  them.  Parliament  also 
undertook  over  a  long  period,  beginning  in  1349,  to  regulate  wages 
and  hours  by  statute.  The  statutes  were  sometimes  general  and 
sometimes  directed  against  particular  trades,  and  "conspiracies  or 
agreements  among  artificers,  workmen  or  laborers  not  to  work 
except  at  certain  prices"  were  frequently  prohibited  as  part  of  the 
statutory  plan.  The  case  of  Rex  v.  Journeymen-Tailors  of  Cam- 
bridge,20 decided  in  1721,  has  been  cited  for  the  proposition  that 
such  a  combination  was  indictable  at  common  law.    It  is  not  clear, 

"The  above  discussion  has  been  abbreviated  because  of  the  effective 
and  detailed  presentation  of  the  points  involved  by  Thomas  I.  Parkinson, 
Constitutional  Aspects  of  Compulsory  Arbitration,  Proceedings  of  the 
Academy  of  Political  Science  in  the  City  of  New  York,  Vol.  VII,  No.  1, 
p.  44. 

2C8  Mod.  10. 
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however,  whether  this  doctrine  was  not  in  large  part  the  result 
of  statute.  By  the  end  of  the  first  quarter  of  the  nineteenth 
century  the  progress  of  doctrines  of  laissez-faire  and  agitation  for 
greater  freedom  for  working  men  to  better  their  hard  condition 
resulted  in  the  passage  of  statutes  providing  that  combinations  of 
workers  to  obtain  advances  should  not  be  indictable,  and  in  time 
trade  unions  and  strikes  were  sanctioned.27 

In  this  country  early  legislative  ideas  were  formulated  on 
conceptions  of  the  fullest  individual  freedom,  and  employers  and 
employees  were  left  to  fix  their  relations  by  private  contract.  In 
spite  of  a  few  early  decisions,  all  but  one  by  lower  tribunals, 
courts,  legislatures  and  the  public  recognized  unions  and  strikes 
as  lawful.28  It  became  established  that  workers  are  not  liable  to 
their  employer  for  damages  caused  to  him  by  a  strike,  their  quitting 
not  being  in  violation  of  any  contract.  Some  courts  took  the  view 
that  there  is  in  such  cases  no  legal  wrong,  and  others,  that  the 
wrong  is  justified  by  the  pursuit  by  employees  of  legitimate 
interests  conflicting  with  those  of  their  employer.  Yet  in  almost 
all  states  it  has  been  held  that  if  third  persons  not  parties  to  the 
industrial  conflict  are  injured  by  a  strike  or  by  a  boycott,  the 
workers  are  liable  to  them  for  damages.  If  the  damage  threatens 
to  be  irreparable  the  strike  or  boycott  may  be  restrained.  This 
is  not  a  revival  of  the  English  conspiracy  doctrine  as  has  been 
suggested,29  but  a  mere  application  of  the  fundamental  though 
indefinite  rule  of  law  that  rights  must  not  be  so  exercised  . 
•  i   other-. 

Strike-  in  private  industry  involve  no  legal  damage  to  the 
public.  Hardship  and  economic  waste  they  do  cause,  but  the 
public  is  not  considered  to  have  any  legal  interest  in  the  continu- 

•   of  the  English  law  in  regard  to  labor  unions 
and  Francis   E.   Baker,  Resp<  •  of  Capital  and  Labor 

in  Strikes,  5  Illinois  Law  Rev.  453;  Commons  &  Andrews,  Principles  <>f 
Labor   Leg  '';:    Sidney  and    Beatrice   Webb,    Historj    of   Trade 

Unionism;  Freund,  Police  Power,  §§  325-335. 

William  Draper  Lewis,  Modern  American  Cases  Irising  Oul  of 
Trade  and  Labor  Disputes,  4A  Am.  Law  Reg.  [n.  s.]  465;  Professor  Jere- 
miah Smith,  Crucial  Issue:  in  Labor  Litigation,  20  Harvard  Law  Lev. 
253;  Professor  E.  W.  Huffcut,  Interference  with  Contracts  and  Business 
in  New  York,  18  Harvard  Law  Rey  423;  G  G  Groat,  Introduction  I  I 
Stm!  tiized   Labor  in   America;   W.   A.   Martin,   Modern   Law-  of 

Laboi  51;    C.    II.    Mote,    Industrial    Arbitration;    see 

books  referred  to  in  footnote  -'7,  supra. 

"This  i-  suggested  in  Commons  <.v.    Andrews,   Principles  of   Laboi    Leu 
islation,  at  pp.  98,  99;  cf.  Aikens  v.  Wisconsin    (1904)    195   U.   S    194    25 
Sup.  i  ment  of  Mi     lustici    Holmes;  also  1  ■•■ I or  i  L'08) 

208  r.  S.  274,  28  Sup.  Ct.  301. 
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ance  of  a  particular  industrial  unit.  A  strike  on  a  railway,  or 
other  quasi-public  enterprise,  does  cause  actual  damage  to  the 
public.  There  is  a  recognized  interest  of  the  public  in  the  con- 
tinuance of  the  enterprise  and  the  causing  of  a  stoppage  defeats 
that  interest. 

Nevertheless  the  courts  have  so  far  held  that  a  strike  against 
a  railroad  employer  is  lawful  when  it  would  be  lawful  if  directed 
against  an  ordinary  private  employer.  As  in  the  case  of  a  private 
employer,  the  causing  of  employees  to  leave  by  unlawful  means30 
or  the  promotion  of  a  strike  not  for  the  purpose  of  advancing  the 
interests  of  the  employees  as  against  their  employer  but  of  bring- 
ing pressure  to  bear  upon  the  concern  with  which  the  employer 
is  in  business  relations,31  is  unlawful  and  will  be  restrained.  An 
individual  who  remains  at  his  post  upon  the  railway  must  carry 
on  his  work  in  such  a  way  as  not  to  involve  the  company  in  any 
violation  of  its  public  duties.32  Even  when  a  railroad  is  being 
operated  by  a  court  through  a  receiver,  its  employees  have  the 
same  right  as  against  any  employer  to  conduct  a  peaceful  strike 
for  the  purpose  of  obtaining  better  terms  of  employment.  In 
the  leading  case  of  Arthur  v.  Oakes,33  accepted  as  establishing 
much  of  the  law  as  to  railway  strikes,  the  argument  that  such 
a  strike  was  unlawful  because  of  the  resulting  damage  to  the 
public  was  expressly  rejected. 

While  the  right  of  railway  employees  to  enforce  their  demands 
upon  their  employers  by  strikes  has  thus  been  allowed  to  prevail 

30In  re  Doolittle  ( C.  C.  1885)  23  Fed.  544;  United  States  v.  Kane  (C.  C. 
1885)  23  Fed.  748;  In  re  Charge  to  Grand  Jury  (C.  C.  1894)  82  Fed.  828, 
834,  841  ;  In  re  Debs  (1895)  158  U.  S.  564,  15  Sup.  Ct.  900. 

31Thomas  v.  Cincinnati  etc.  Ry.  (C.  C.  1894)  62  Fed.  803;  Toledo  etc. 
Ry.  v.  Pennsylvania  Co.  (C.  C.  1893)  54  Fed.  730. 

3"Toledo  etc.  Rv.  v.  Pennsylvania  Co.,  supra,  footnote  31  ;  Toledo  etc. 
Ry.  v.  Pennsylvania  Co.  (C.  C.  1893)  54  Fed.  746;  In  re  Lennon  (1897) 
166  U.  S.  548,  17  Sup.  Ct.  658;  Southern  California  R.  R.  v.  Rutherford 
(C.  C.  1894)  62  Fed.  796. 

M(C.  C.  A.  1894)  63  Fed.  310.  Here  the  Circuit  Court  had  entered  a 
decree  restraining  employees  of  a  railroad  being  operated  by  a  receiver 
from  "combining  and  conspiring  to  quit,  with  or  without  notice,  the  service 
of  said  receivers,  with  the  object  and  intent  of  crippling  the  property  in 
their  custody  or  embarrassing  the  operation  of  said  railroad".  The  Circuit 
Court  of  Appeals  held  that  part  of  the  injunction  could  not  be  sustained; 
that  it  would  be  an  invasion  of  the  natural  liberty  of  the  employees  to 
compel  them  to  work  for  or  remain  in  the  service  of  the  company,  and  that 
the  principles  under  which  strikes  in  private  industries  are  justified  are  in 
the  absence  of  legislation  applicable  in  the  case  of  railroads  also.  In  this 
case  and  also  in  the  Thomas  case  the  road  was  in  the  hands  of  a  receiver. 
On  this  point  see  also:  Elliott,  Railroads,  (2nd  ed.)  §  575,  Marvin,. 
Labor  Unions,  §  32. 
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over  the  right  of  the  public  to  railway  service,  it  by  no  means 
follows  that  the  legislature  must  allow  this  doctrine  to  stand. 
In  Arthur  v.  Oakcs  the  result  was  expressly  recognized  to  be 
reached  "in  the  absence  of  legislation  to  the  contrary".  The 
present  right  of  railway  employees  to  strike  springs  from  the 
application  of  legal  doctrines,  but  it  is  well  recognized  that  "a 
person  has  no  property,  no  vested  interest,  in  any  rule  of  the  com- 
mon law."  4  This  principle  has  recently  had  abundant  application. 
It  is  the  business  of  the  legislature  to  change  the  law  so  as  to 
make  it  the  adequate  instrument  for  the  protection  of  the  public 
under  conditions  as  they  have  developed.35  There  would  seem  to 
be  nothing  inconsistent  with  the  present  day  legal  theories  in 
statutory  recognition  of  the  interest  of  the  public  as  a  third  party 
affected  by  railway  strikes,  sustaining  through  them  legal  damage, 
the  avoidance  of  which  may  be  made  the  basis  for  restriction  of 
practices  now  permitted.36 

IV.     Liberty  and  Due  Process  of  Law. 

But  is  not  the  right  to  strike  protected  by  the  Constitution? 
The  Fifth  and  Fourteenth  Amendments  indeed  protect  from 
deprivation,  without  due  process  of  law,  of  any  civil  right,  includ- 

"Munn  v.  Illinois  (1876)  94  U.  S.  113,  134. 

"See  Bertholf  v.  O'Reilly  (1878)  74  N.  Y.  509;  Western  Indemnity 
Company  v.  Pillsbury  (1915)  170  Cal.  686,  191  Pac.  398. 

jsor  Freund  maintains  that  strikes  might  be  generally  prohibited: 
"Tlie  essence  of  the  strike   is   not  the  quitting  of  the  em- 
ployment, which,  where  the  employed  is  not  under  contract  to 
for  a  fixed  time,  or  to  complete  a  certain  job,   must  be 
his  constitutional  right,  but  the  agreement  or  combination  to 
quit  simultaneously   for  the  purpose  of  obtaining  an   ulterior 
object.    It  is  well  recognized  that  an  act,  lawful  if  done  by  one, 
may    become    unlawful    if    done    by    many,    in    pursuance    of    a 
ted   plan  jointly  or  through  an  organization.     *     *     * 
Whether    the   joint    act    is    different    in    its    nature    from    the    in- 
dividual act,  and  whether,  if  so,  it  should  be  treated  as  unlaw- 
ful   must   depend    upon    circumstances,   and    may    be   determined 
by  COl  01  policy  within  the  control  of  the  legislature. 

j   that  the  right  to  agree  to  quit   work,  and  to 
.     out    that    agreement    by    concerted    action    is    not    an    al>- 

titutional  right,  its  prohibition  might  be  defended 
under  the  principles  of  the  police  power  on  the  ground  that 
the  strike,  even  if  intrinsically  free  from  acts  of  illegality,  yel 

a    natural    and    almost    inevitable    tendency    to    lead    to    acts 

of  coercion  if  not  to  acts  of  violence."     Freund,  Police  Power, 
■     all  his  discussion,  §§  325-336. 

For  a  discussion  of  the  constitutionality  of  changing  established  rules 
of   the   common   law,   see  the   presenl    writer,    \    Compensation    Plan    for 

Railway  Accident  Claims,  29  Harvard  Law  Rev.  705. 


RAILWAY  STRIKES  AND  THE  CONSTITUTION.  517 

ing  undoubtedly  the  right  to  strike.37  Yet  these  guaranties  were 
not  intended  to  destroy  power  to  govern.  The  legal  establish- 
ment of  any  rule  of  conduct  involves  limitation  of  individual 
freedom.  It  is  thoroughly  familiar  that  only  deprivations  of 
rights  which  are  arbitrary,  wanton  or  unnecessary  for  the  public 
welfare  are  "without  due  process  of  law".  Whether  a  particular 
limitation  is  necessary  is  a  question  for  the  legislature,  and  its 
decision  is  to  be  set  aside  only  if  clearly  unwarranted.  The 
Supreme  Court  is  today  trying  to  determine  any  such  question, 

37The  text  of  the  Fifth  Amendment  is  as  follows: 

"No  person  shall  be  held  to  answer  for  a  capital,  or  other- 
wise infamous  crime,  unless  on  a  presentment  or  indictment 
of  a  Grand  Jury,  except  in  cases  arising  in  the  land  or  naval 
forces,  or  in  the  Militia,  when  in  actual  service  in  time  of 
War  or  public  danger;  nor  shall  any  person  be  subject  for  the 
same  offence  to  be  twice  put  in  jeopardy  of  life  or  limb;  nor 
shall  be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself,  nor  be  deprived  of  life,  liberty,  or  property,  without 
due  process  of  law ;  nor  shall  private  property  be  taken  for 
public  use,  without  just  compensation." 

"Liberty"  as  used  in  this  Amendment  may  be  taken  to  have  the  same 
force  as  "liberty"  used  in  the  Fourteenth  Amendment,  which  limits  state 
action.  McGehee,  Due  Process  of  Law,  138-142.  French  v.  Barber  As- 
phalt Paving  Co.  (1901)  181  U.  S.  324,  21  Sup.  Ct.  625;  Allgeyer  v.  Louisi- 
ana (1897)  165  U.  S.  578,  at  p.  589,  17  Sup.  Ct.  427:— 

"The  liberty  mentioned  in  that  amendment"  (the  fourteenth) 
"means  not  only  the  right  of  the  citizen  to  be  free  from  the 
mere  physical  restraint  of  his  person,  as  by  incarceration,  but 
the  term  is  deemed  to  embrace  the  right  of  the  citizen  to  be 
free  in  the  enjoyment  of  all  his  faculties ;  to  be  free  to  use 
them  in  all  lawful  ways ;  to  live  and  work  where  he  will ;  to 
earn  his  livelihood  by  any  lawful  calling;  to  pursue  any  liveli- 
hood or  avocation,  and  for  that  purpose  to  enter  into  all 
contracts  which  may  be  proper,  necessary  and  essential  to  his 
carrying  out  to  a  successful  conclusion  the  purposes  above 
mentioned." 

The  right  of  the  worker  to  combine  and  to  act  in  furtherance  of  com- 
bination has  been  described  as  fundamental.  Caldwell,  /.,  in  a  dissenting 
opinion  in  Hopkins  v.  Oxley  Stave  Co.  (8  C.  C.  A.  1897)  83  Fed.  912,  at  p. 
929,  said : 

"In  this  country  the  right  of  wage  earners  and  others  to 
associate  together  and  act  collectively  is  not  a  boon  granted 
by  the  government.  It  is  not  derived  from  the  Constitution, 
statutes  or  judicial  decisions.  It  antedates  the  constitution. 
It  is  a  natural  and  inherent  right.  *  *  *  This  right  of  men 
to  combine  together  for  lawful  purposes  necessarily  carries 
with   it  the  right   of  combined  action." 

Without  conceding  that  this  right  stands  on  any  other  basis  than  any 
other  civil  right,  it  would  seem  clear  that  all  are  protected  and  protected 
in  the  same  way  by  the  constitutional  guaranties   of  liberty. 
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not  according  to  a  priori  conceptions  of  liberty,  but  according  to 
the  actual  social  facts  and  necessities.38 

In  passing  on  the  Adamson  Law  the  majority  of  the  judges 
decided  that  the  imposing  of  special  burdens  upon  railway  com- 
panies, not  "in  their  judgment  shown  to  be  confiscatory,  was 
justified  by  the  necessity  of  preventing  the  vast  public  hardship 
caused  by  a  railroad  strike.  Strikes  cannot  always  or  wholly  be 
prevented  by  the  convenient  device  of  compelling  the  railroads  to 
accede,  wholly  or  substantially,  to  demands  of  their  employees. 
The  Court  felt  it  necessary  to  make  it  clear  that  its  doctrine  applied 
to  both  parties  to  these  controversies,  and  stated  that,  to  prevent 
strikes,  the  freedom  of  the  employees  also  might  be  limited.  Con- 
ration  will  show  that  the  justification  of  such  restraints  is 
in  harmony  with  other  decisions  of  the  Court  accepted  as  both 
sound  and  enlightened. 

The  proposed  restriction  of  the  right  to  strike  relates  to 
methods  to  be  pursued  in  gaining  a  livelihood  through  a  lawful 
calling.  It  is  well  recognized  that  the  practice  of  various  special 
callings  may  lie  subjected  to  regulation  in  the  public  interest. 
Familiar  instances  are  those  of  medicine38  in  its  various  branches, 
the  law,40  banking,  ix  and  insurance.42  Justification  of  the  limita- 
tions imposed  in  these  instances  may  be  chiefly  on  the  ground  that 
special  confidence  is  reposed  in  the  followers  of  these  callings ; 
the  state  may  take  steps  to  see  that  such  confidence  is  not  abused. 
Hut  such  confidence  is  today  reposed  in  a  body  of  railway  ern- 
es. Arc  those  who  arc  responsible  for  life,  for  the  distribution 
di"  food,  for  the  movement  of  commerce  by  which  industrial  life 
is  maintained,  less  trusted  than  those  who  look  after  the  health 
of  individuals  or  who  insure  their  property?  If  conditions  may 
I--  imposed  as  to  entering  upon  a  calling  of  this  nature,48  may  not 
conditions  be  imposed  as  to  leaving  it?  If  the  railway  employee 
rts  that  he  has  an  unqualified  right  to  quit  work,  it  may  he 
answered   that    in    view   of   the    nature   of    his   calling   he    has   no 

•in-   Bcholarly   and  article   of    Professoi    Felix    Frank- 

furtei  ;    Labor  and   Realism   in  Constitutional    Law,  29   Harvard 

Law   Rev.  353. 

"Dent  ;•.  West  Virginia  <1K.s'>,   129  U    S.  114,  9  Sup.  Ct.  231;  Hawker 
;.  New   Y.>rk   (1898)    170  U.  S.   189,   is  Sup.  Ct.   '^7.y 

1  i;,  bie  v.  United  States  (1895)  I  0,  13  Sup.  Ct.  586. 

"Noble  Stat.-  Bank  v.  Haskell   (1911)  219  U.  S.  KM.  31   Sup.  Ct.  186. 
man    Alliance  Insurance  Co.   v.   Kansas    (1914)   233  V.   S.  389,  M 
•   612. 

Alabama  (1888)  128  U.  S.  96,  9  Sup.  Ct.  28. 
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unqualified  right  to  begin  work.44  If  he  chooses  to  enter  upon 
this  responsible  employment,  analogy  suggests  that  he  may  be 
required  to  agree  not  to  leave  it  under  circumstances  which  will 
•cause  the  greatest  public  hardship. 

The  view  that  all  terms  of  the  relations  between  employers 
and  employees  must  be  regulated  by  contract  between  them  is 
giving  away  before  recognition  of  the  social  interest  in  such 
terms.  Formerly,  it  is  true,  statutory  regulation  of  such  relations 
was  held  to  be  justified  only  if  the  employees  were  of  a  class 
needing  special  protection,  as  women,45  or  in  an  occupation  that 
was  hazardous,  as  mining.46  But  the  state,  which  has  suffered  in 
many  ways  from  maladjustments  in  industry  has  gone  farther 
and  farther,  with  the  sanction  of  the  Court,  in  imposing  standards. 
Factory  laws,  safety  appliance  provisions,  laws  regulating  methods 
•of  pay,  were  a  beginning.47  The  Court  has  now  so  far  abandoned 
its  original  position  that  it  has  sustained  a  statute  fixing  maximum 
hours  of  labor  of  adult  male  workers.48  It  has  even  refused  to 
set  aside  a  state  statute  providing  for  the  fixing  of  minimum 
wages — for  women  workers  it  is  true — thus  acquiescing  in  an 
invasion  of  the  very  citadel  of  private  bargaining.49  It  is  true 
that  the  Supreme  Court  like  the  state  courts,  has  stood  staunchly 
against  any  restriction  on  employers  as  to  stipulating  for  or  against 

"McAuliffe  v.  New  Bedford  (1892)  155  Mass.  216,29  N.  E.  517.  In 
this  case  a  former  police  officer  sought  to  have  reviewed  an  order  of 
the  board  of  aldermen  dismissing  him  from  service  on  account  of  political 
activity  in  violation  of  a  rule  of  the  board.    Holmes,  /.,  remarked : 

"The  petitioner  may  have  a  constitutional  right  to  talk 
politics,  but  he  has  no  constitutional  right  to  be  a  policeman. 
There  are  few  employments  for  hire  in  which  the  servant  does 
not  agree  to  suspend  his  constitutional  right  of  free  speech,  as 
well  as  of  idleness,  by  the  implied  terms  of  his  contract.  The 
servant  cannot  complain,  as  he  takes  the  employment  on  the 
terms  which  are  offered  to  him."     (At  p.  220). 

4r,See  Lochner  v.  New  York  (1905)  198  U.  S.  45,  25  Sup.  Ct.  539, 
overruling  state  statute  describing  a  maximum  of  ten  hours  work  in 
bakeries;  Muller  v.  Oregon    (1908)   208  U.  S.  412.  28  Sup.  Ct.  324. 

46Holden  v.  Hardy   (1898)    169  U.  S.  366,   18  Sup.  Ct.  383. 

"Knoxville  Iron  Co.  v.  Harbison  (1901)  183  U.  S.  13,  22  Sup.  Ct.  1; 
Erie  R.  R.  v.  Williams   (1914)  233  U.  S.  685,  34  Sup.  Ct.  761. 

"Bunting  v.  Oregon  (U.  S.  Sup.  Ct.,  Oct.  Term,  1916,  No.  38,  decided 
April  9,  1917).  This  like  a  number  of  decisions  above  referred  to,  in- 
cluding that  on  the  Adamson  Law,  was  by  a  closely  divided  court.  The 
constitutional  law  of  the  United  States  has  in  no  small  degree  been  moulded 
by  such  decisions,  from  Munn  v.  Illinois,  supra,  footnote  34,  to  the  most 
recent  cases. 

"Stettler  v.  O'Hara  (Oregon  Minimum  Wage  Cases)  not  yet  reported; 
decided  without  opinion. 
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union  membership  of  employees,50  but  the  social  necessity  for 
such  restrictions  has  not  been  demonstrated  to  the  Court  in  any 
such  way  as  has,  for  example,  the  necessity  for  the  regulation  of 
hours  or  of  minimum  pay  of  women.  All  the  statutes  indicated 
involve  limitations  upon  the  rights  of  workers  as  well  as  upon 
the  rights  of  employers,  yet  the  decisions  sustaining  those  depriva- 
tions of  liberty  as  necessary  for  the  public  welfare  have  been 
regarded  by  workers  as  of  the  most  progressive  character.  They 
furnish  strong  reasoning  for  the  justification  of  limitations  at 
first  sight  less  welcome. 

Business  men  have  long  been  sharply  limited  in  the  use  of  the 
right  of  contract — a  right  peculiarly  essential  to  their  freedom. 
The  most  familiar  and  apposite  instance  is  that  of  contracts  in 
restraint  of  trade.  Unenforceable  at  common  law  as  against  public 
policy  because  of  their  tendency  to  subject  the  public  to  undue 
prices,  the  Sherman  Law  made  such  contracts  or  combinations 
in  the  field  of  interstate  commerce  not  merely  illegal,  but  criminal. 
When  this  statute  was  first  invoked  the  defendants  urged  that  it 
violated  their  liberty  as  guaranteed  by  the  Fifth  Amendment.  The 
Court  held  that  the  restraint  while  actual,  was  reasonably  regarded 
as  necessary  for  the  protection  of  the  public/'1  When  it  became 
clear  that  great  combinations  of  working  men  could  subject  the 
public  to  hardship  as  acute  as  that  imposed  by  business  combina- 
tions, it  was  urged  that  such  combinations  also  fell  within  the 
legal  prohibition  of  the  Sherman  Law.  This  law  was  indeed  in 
the  way  of  being  effectively  applied  to  labor  combinations  when 
by  provisions  in  the  Clayton  Act  they  were  exempted  from  it.52 
Exemption  of  labor  combinations  may  have  resulted  from  a  feeling 
that  the  right  of  combination,  while  merely  beneficial  to  business 
men,  was  essential  to  workers  to  enable  them  to  secure  economic 
justice.  If  other  means  are  provided  for  attaining  that  end,  this 
distinction  fails.     In  any  event  the  logic  of  the  anti-trust  decisions 

age  v.  Kansas  (1915)  236  U.  S.  1,  35  Sup.  Ct.  240,  and  cases  cited. 

"United  States  v    Joint  Traffic  Ass'n  (1898)   171  U.  S.  505,  19  Sup.  Ct. 

25;  Addyston  Pipe  &  Steel  Co.  v.  United  States  (1899)   175  U.  S.  211.  20 

Sup.  Ct  96;   Northern   Securities  C<>.  v.  United   States   (1904)    193  U.  S. 

V>7.  24  Srp   Ct,  436. 

■    v.   Lawlor,  supra,   footnote  29;   Gompers   v.   Bucks   Stove   & 

(1911)  221  U.  S.  418,  31  Sup.  Ct,  492;  Eastern  States  Lumber 

Ass'n    v.    United    States    (1914)    234    U.    S.   600,   34    Sup.    Ct   951.     The 

Clayton    Act,    38    Stat.    730    (1914),    forbidding    the    restraining    of    the 

mending   or  advising   of   strikes,   etc.,   would   have  to  he   superseded 

in  part  by  the  legislation  h<  ed,  if  it  were  to  be  effective.     But 

as   to   the   possible   attitude   of    the   courts   toward    the    Clayton    Act   see 

tti   I  1916)  224  Mass.  152,  112  X.  !•"..  853. 
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affords  support  for  prohibiting  interstate  commerce  employees, 
as  well  as  their  employers,  from  using  to  the  public  detriment  the 
power  of  combination. 

In  American  legal  thinking  of  a  generation  ago  the  right  of 
property  stood  side  by  side  with  the  right  of  contract.  Then 
came  the  development  of  the  illuminating  idea  that  property  used 
for  a  purpose  in  which  the  public  has  a  special  interest,  is  itself 
affected  "with  a  public  use"  and  could  hence  be  regulated  so  far 
as  necessary  for  the  protection  of  the  public.53  This  doctrine  may 
have  been  merely  a  partial  revival  of  early  principles  of  the  com- 
mon law,  but  the  revival  had  far  reaching  effects.54  It  harnessed 
the  powerful  railway  owner  to  the  will  of  the  public. 

Today  the  chief  dangers  to  the  public  in  transportation  are 
not  from  railway  owners  but  from  railway  workers.  Their  great, 
well  organized  combinations  have  attained  a  strength  that  has  made 
the  men  appear  as  unmindful  of  the  public  interest  as  did  the 
corporation  heads  of  the  nineties.  But  the  underlying  principle 
of  law  which  enables  the  public  in  its  necessity  to  control  the 
owners  of  railways  is  broad  enough  to  make  possible  the  control 
of  the  employees  in  their  turn.  If  the  property  with  which  those 
employees  do  their  work  is  affected  with  a  public  interest,  so  is 
their  labor.  The  concern  of  the  public  is  with  the  property  only 
as  it  is  used.  It  would  be  vain  to  say  that  the  government  may 
impose  regulations  upon  those  who  furnish  the  property  but  none 
upon  those  who  furnish  the  labor  which  makes  that  property  a 
serviceable  instrument  to  the  public.  Restraints  upon  the  workers 
have  not  hitherto  been  tried  because  danger  from  that  source  was 
not  apprehended,  not  because  the  law  forbade  them.  The  public 
service  principle  is  as  broad  as  the  public  need.53 

Any  decision  as  to  a  limitation  upon  the  right  to  strike  will 
turn  upon  all  the  provisions  and  circumstances  relating  to  that 
limitation.  It  will  be  of  much  consequence  that  this  right,  which 
may  have  hitherto  been  essential  to  enable  the  worker  to  secure 
proper  terms  of   employment,   is   taken   only   in   connection   with 

"Munn  v.  Illinois,  supra,  footnote  34;  Brass  v.  Stoeser  (1894)  153 
U.  S.  391,  14  Sup.  Ct.  857.  The  right  to  regulate  common  carriers  was 
of  course  established  long  before,  but  the  principle  of  law  announced  in 
Munn  v.  Illinois  is  an  apt  statement  of   the   basis   of   such   regulation. 

"Edward  A.  Adler,  Labor,  Capital  and  Business  at  Common  Law,  29 
Harvard  Law  Rev.  241. 

"See  the  valuable  article  of  A.  A.  Bruce,  The  Anthracite  Coal  Industry 
and  the  Business  Affected  with  a  Public  Interest,  7  Michigan  Law  Rev. 
627. 
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tablishment  of  other  means  for  securing  such  terms.  If 
the  prohibition  of  strikes  is  merely  to  permit  public  investigation 
of  the  dispute,  the  gain  to  the  worker  in  informing  the  public 
of  the  justice  of  his  case  will  be  a  compensation  for  his  loss.  If 
compulsory  arbitration  is  established,  such  settlement  like  any 
judicial  settlement  must  be  presumed  to  do  justice,  irrespective  of 
possible  exertion  of  force  by  the  parties.  The  law  will  not  require 
any  dissatisfied  individual  worker  to  remain  at  his  task.  In  passing 
upon  the  Compulsory  Workmen's  Compensation  Acts,  the  Courts 
justified  the  taking  away  of  the  worker's  right  to  damages  at  law, 
but  reached  this  result  only  in  consideration  of  the  establishment 
of  different  remedies  deemed  just  to  the  worker  and  more  beneficial 
to  the  public.50 

So  approached,  limitation  of  the  right  of  railway  employees 
to  strike  is  but  an  instance  of  application  of  the  fundamental 
judicial  method  of  requiring  individuals,  for  the  vast  benefit  of 
social  order,  to  forego  what  their  strength  might  give  them  and 
accept  what  justice  may  decree.  The  proposed  application  is  in 
the  economic  field,  not  in  the  strictly  judicial,  but  it  is  necessitated 
by  industrial  development  like  the  application  of  that  principle 
to  the  railroads  themselves.  It  is  not  too  much  to  expect  that 
railroad  employees  will  conn-  to  realize  this  and  give  loyal  trial 
w  measures  for  saving  the  public  from  incalculable  harm,  without 
sacrificing  the  interests  of  the  worker.  If  the  Constitution  were 
held  not  t<>  permil  such  measure-,  it  would  he  the  first  instance  in 
which  that  instrument  compelled  the  American  people  to  remain 
helpless  before  disaster. 

Arthur   \.  Ballintine. 

:o\. 

rl    i  entral  R.  K.  v.  White  (1917)  37  Sup.  Ct.  247. 


A  NEW  SCHEME  OF  REORGANIZATION. 

Writing  from  ten  years  of  unusually  wide  and  varied  judicial 
experience  relating  to  corporate  insolvency  and  reorganization  in 
this  country,  that  forceful  and  learned  jurist,  Charles  M.  Hough, 
recently  observed  :x 

"There  is  a  good  deal  to  be  said  in  favor  of  a  new  scheme  of 
law  which  would  in  some  way  confer  upon  an  impartial  and  dis- 
interested tribunal  the  entire  supervision  of  corporate  reorganiza- 
tion    *     *     *      But  no  such  system  of  legal  procedure  now  exists." 

Is  it,  then,  a  fact,  as  Judge  Hough's  words  indicate,  that  present 
reorganization  methods  in  this  country  are  unsound  and  defective? 
If  so,  in  what  respects?  Can  a  workable,  effective  and  constitu- 
tional substitute  be  devised? 

It  is  to  suggest  answers  to  these  inquiries  that  this  article  is 
written. 

I.  Present  Conditions. 

(a)    RECEIVERSHIP. 

A  corporation  finds  itself  in  financial  embarrassment.  It  has 
a  floating  debt,  several  classes  of  bond  and  note  issues  (some 
secured,  others  unsecured),  and  several  classes  of  outstanding 
stock.  A  friendly  equity  suit  is  instituted  in  the  federal  court,  the 
basis  of  jurisdiction  being  diversity  of  citizenship.2  The  complain- 
ant, a  creditor,  alleges  that  the  corporation  is  financially  embarrassed 
and  asks  that  the  assets  be  marshalled,  liquidated  and  distributed, 
and  that  receivers  be  appointed  to  continue  the  business  pending  the 
sale  of  the  property.  The  defendant  admits  the  allegations  of  the 
complaint,  consents  to  the  relief  sought  and  thereupon  the  court 
appoints  receivers  who  take  possession  of  the  defendant's  assets  and 
continue  the  business.  Where  necessary,  the  receivers  obtain  leave 
of  the  court  to  borrow  money  on  receivers'  certificates  to  enable  the 
business  to  be  continued.  When  the  public  interest  requires  the 
continuance  of  the  business,  these  certificates  create  a  prior  lien 
on  all  the  corporate  assets,  ranking  ahead  of  mortgages ;  but  other- 
wise it  appears  they  are  not  so  secured.3 

'Guaranty  Trust  Co.  v.  International  Typesetting  Co.,  U.  S.  D.  C,  South- 
ern District  of   New  York,   February  19,   1916,    (not  reported). 

2In  re  Metropolitan  Ry.  Receivership  (1908)  208  U.  S.  90,  28  Sup.  Ct. 
219. 

'Wallace  v.  Loomis  (1877)  97  U.  S.  146;  Cake  v.  Mohun  (1896)  164 
U.  S.  311,  17  Sup.  Ct.  100. 
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The  creditors  and  stockholders  are  enjoined  from  bringing  suits 
nst  the  defendant  or  interfering  with  the  receivers ;  and,  where 
the  defendant's  assets  are  located  in  districts  beyond  the  jurisdiction 
of  the  court,  ancillary  receivership  suits  are  instituted. 

(b)    COMMITTEES. 

Self-constituted  committees  of  the  various  classes  of  creditors 
security  holders  are  formed,  generally  by  leading  representa- 
of  such  classes,  or  by  bankers  who  issued  the  securities, — 
now  and  then  by  small  holders.  The  committees,  through  the  mails 
and  advertisements  seek  the  deposit  with  them  of  the  classes  of 
securities  they  assume  to  represent.  The  deposit  is  made  under  the 
terms  of  an  agreement  clothing  the  committees  with  almost 
unlimited  powers.  With  the  aid  of  counsel  and  accountants  they 
study  the  affairs  of  the  insolvent  company — its  assets,  liabilities, 
past  earnings,  fixed  charges,  causes  for  insolvency  and  prospect  for 
future  success.  If  the  committees  conclude  that  the  business  is 
worth  saving,  they  negotiate  with  one  another  as  to  the  terms  of  a 
reorganization.  These  negotiations  involve  many  questions  as  to 
the  extent  and  priority  of  liens  of  secured  creditors,  requisite 
amounts  of  new  capital,  who  is  to  furnish  it  and  on  what  terms, 
how  far  creditors  and  stockholders  are  to  scale  down  their  holdings 
and  be  called  on  to  furnish  new  capital,  the  amount  and  character 
of  new  securities  to  be  issued  to  the  old  security  holders  and 
new  investors,  the  fees  and  commissions  of  the  committee-. 
depositaries,  counsel,  bankers,  etc  At  last  tin-  committees  agree. 
A  reorganization  plan  is  prepared;  and  a  formidable  document  is 
printed.  Representatives  of  tin-  respective  committees  are  selected 
to  act  as  a  joint  reorganization  committee,  or  bankers  are  selected 
ganization  managers.  Those  security  holders  who 
have  deposited  their  claims  with  their  respective  committees  are 
asked  to  approve  the  plan,  or.  to  state  the  matter  more  accurately, 
are  Informed  that,  pursuanl  to  the  agreemenl  under  which  they 
have  made  deposit,  they  will  be  deemed  to  have  assented  to  the 

plan  unless  they   withdraw   their  securities    from   their  committees 

.-'.ml  pay  tf  of  their  committee's  expenses. 

1  re. 
A  tru-t  company,  which  i-  trustee  for  the  mortgage  bondholders. 

has  meantime  obtained  leave  from  the  federal  court  to  foreclose  its 
mortgage  in  that  court.     The  foreclosure  proceedings  drag  their 
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weary  and  extravagant  length  through  the  court  while  the  plan  is 
being  developed,  and  in  due  course  a  decree  of  foreclosure  and 
sale  of  the  property  is  made. 

(d)   sale. 

The  receivers  offer  the  property  for  sale,  complying  as  far  as  is 
feasible  and  necessary  with  a  stupid  and  burdensome  statute  en- 
acted in  1893.4 

There  is  rarely  any  competition  at  the  sale,  for  the  property 
is  so  vast  that  .there  is  no  one  to  purchase  it  except  the  old  security 
holders.  The  reorganization  committee  buys  in  the  assets.  It  pays 
actual  money  only  to  the  extent  of  furnishing  the  cash  distributive 
share,  as  fixed  by  the  court,  to  the  security  holders  who  do  not 
assent  to  the  reorganization. 

Thus,  as,  in  a  simple  real  estate  foreclosure,  a  mortgagee  may 
bid  in  the  mortgaged  property,  crediting  upon  his  bond  the  amount 
of  his  bid  and  paying  no  actual  money  except  for  the  fees  of  the 
referee  and  the  expenses  of  the  sale,  etc. ;  so,  in  the  case  of  a  pur- 
chase by  a  reorganization  committee,  the  committee  delivers  to 
the  receivers  the  securities  of  the  assenting  security  holders,  paying 
in  actual  money  only  for  the  non-assentors  and  for  the  administra- 
tive expense.  If,  to  illustrate,  the  insolvent  corporation  has  a  first 
mortgage  bond  issue  of  ten  million  dollars,  and  nine  million  dol- 
lars of  the  bonds  have  come  into  the  plan,  and  the  committee  bids 
five  million  dollars  for  the  mortgaged  assets,  that  means  roughly 
50%  to  the  bondholders ;  but  as  nine  million  dollars  of  the  bond- 
holders have  assented  to  the  new  plan,  whereunder  they  will  receive 
new  securities  of  a  new  corporation,  the  50%  in  actual  money  need 
be  paid  only  to  the  one  million  dollars  of  non-assenting  bondholders. 

This  same  general  plan  is  carried  out  in  industrial  reorganiza- 
tions where  there  are  no  bond  issues,  but  merely  unsecured  debts. 
In  such  cases,  there  has  developed  within  the  last  five  years,  a  prac- 
tice of  making  what  is  called  a  percentage  bid.  Thus,  in  the  reor- 
ganization of  the  H.  B.  Claflin  Company,  the  reorganization  com- 
mittee made  a  bid  to  the  receivers  to  pay  in  full  all  claims  entitled 
to  priority  of  payment  (such  as  taxes,  fees  and  expenses  of 
administration,  etc.),  and  also  to  pay  all  general  creditors  29%  of 
the  face  of  their  claims.  The  debts  were  about  $40,000,000.  The 
bidder  was,  therefore,  offering  something  like  $12,000,000  for  the 
assets.    In  point  of  fact,  as  practically  all  the  creditors  had  entered 

41  U.  S.  Comp.  Stat.   (1913)   §§  1640-1642. 
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the  reorganization,  the  bidder  delivered  to  the  receivers  receipts 
from  the  assenting  creditors  for  their  29%.  Therefore,  the  bidder, 
instead  of  paying  something  like  $12,000,000  to  the  receivers,  paid 
only  29%  of  the  claims  of  the  non-assenting  creditors— a  nominal 
amount;  and  the  assenting  creditors  did  not  receive  29%,  but 
instead  the  securities  called  for  by  the  plan. 

In  substance,  then,  the  bid  in  all  reorganizations  is  made  by  a 
committee  which  represents  a  great  majority  of  security  holders. 
If  the  bid  is  accepted,  the  bidder  assigns  his  bid  to  the  new  cor- 
poration, formed  pursuant  to  the  plan.  The  new  corporation  thus 
becomes  vested  with  the  assets  of  the  insolvent  corporation  and 
issues  securities  to  the  creditors  and  stockholders  of  the  old  com- 
pany and  to  the  investors  of  new  capital,  pursuant  to  the  terms  of 
the  reorganization  plan.  Business  goes  on  without  a  moment's 
interruption ;  and  the  only  visible  change  is  that  whereas  the  old 
establishment  bore  the  name  "Eastern  Traffic  Company",  the 
handsomely  engraved  letter-head  of  the  newly  created  entity  is 
"Eastern  Traffic  Corporation". 

(e)    DANGER   OF    I  NVAI.miTV   OF   SALES  TO   REORGANIZATION 
COM  MITTEES. 

Reference  has  just  been  made  to  the  fact  that  it  rarely  hap- 
pens that  there  are  any  outside  competing  bids.  Foreclosure  sales  to 
committees  have  indeed  become  little  more  than  a  form, — a  method 
nut  for  sale,  but  for  accomplishing  reorganization.  Through  this 
fact  there  have  developed  a  number  of  decisions,  the  most  im- 
portant of  which  is  the  Boyd  case.5  There,  a  sale  to  a  reorganiza- 
tion committee,  effected  years  before,  was  held  not  to  be  genuine, 
but  only  a  step  in  a  reorganization,  "a  mere  form",  so  that  non- 

■  ting  creditors,  win.  were  frozen  out  through  a  reorganization 
which  gave  stock  in  the  new  company  to  stockholders  of  the  old, 

adjudged  to  bold  valid  and  enforcible  claims  againsl  the  new 
company,  formed  a-  a  resull  of  the  purchase  by  the  reorganization 

committee.      This    important    case,    followed    by    another    decision 

along  the  same  lines,''  has  subjected  reorganizations  by  Foreclosure 
to   serious    danger   of    subsequenl    destructive    attack,    and 

indeed  is  a  very  nightmare  to  counsel  who  have  to  do  with  modern 
inizations. 

•Northern   I'  Boyd  (1913)  228  U    S.  ■!*_'.  33  Sup.  Ct.  554. 

•.    Southern   Ry.  v.  Guardian  Trust   Co.    (1916)   240  U    S 

166,  M<  Sup.  ct.  334. 
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(/)    LACK   OF   CONTROL   BY    COURT. 

The  terms  of  the  reorganization,  it  will  be  perceived,  have  been 
wholly  a  matter  of  private  negotiation  among  the  committees.  The 
court's  hollow  part  has  been  to  appoint  receivers,  and  enjoin  credi- 
tors and  stockholders  in  order  to  hold  the  property  free  from 
attack ;  then,  by  decree  of  sale,  to  sanction  the  turning  over  of  the 
property  to  the  reorganized  company. 

Over  such  reorganizations  the  courts  have  no  direct  power  of 
approval  or  disapproval.7  In  a  left-handed  way,  however,  en- 
lightened federal  judges  have  found  methods  of  exerting  some 
power.  They  can  refuse  to  order  or  confirm  the  sale  and  can  per- 
mit or  refuse  applications  of  minority  interests  to  intervene  in  and 
become  parties  to  the  suit.  These  mere  veto  authorities  are  used 
beneficially  for  constructive  purposes  by  those  progressive  and  far- 
seeing  federal  judges  who  have  come  to  realize  the  necessity  of 
judicial  supervision  over  reorganizations  and  who  are  devising 
ways  to  meet  that  need,  at  least  in  part.  Thus  in  November, 
1916,  to  cite  a  recent  instance,  a  motion  was  made  before  Judge 
William  C.  Hook  (who  is  a  leader  of  modern  thought  on  the  sub- 
ject) to  strike  from  the  files  an  intervening  petition  of  a  committee 
of  bondholders  who  objected  to  the  reorganization  plan  of  the 
Missouri  Pacific  Railroad.  Far  from  declaring,  as  might  have 
been  done  by  some  judges,  that  the  suit  was  merely  one  to  fore- 
close a  mortgage  and  that  the  court  had  nothing  to  do  with  the 
reorganization,  Judge  Hook  went  to  the  root  of  the  plan.  "At  the 
threshold"  he  wrote  "lies  the  question  of  the  relation  of  a  court 
which  appoints  receivers  *  *  *  to  a  reorganization  *  *  *. 
*  *  *  bondholders  have  a  right,  upon  default,  to  a  strict  fore- 
closure and  sale  *  *  *.  But  in  practice  *  *  *  that  is 
rarely  done  in  these  days.  It  has  sometimes  been  claimed  that 
plans  of  reorganization  *  *  *  are  exclusively  of  private  con- 
cern, free  from  judicial  interference.  *  *  *  the  view  cannot 
be  sustained  *  *  *.  While  it  is  the  settled  doctrine  that  reor- 
ganizations  will  be  encouraged  *  *  *  a  court  of  equity  will 
not  lend  its  aid  to  one  that  is  inequitable  or  oppressive."8 

Fortunately  our  federal  courts  are  giving  increasing  recognition 
to  these  sound  views.  This  means  that  honest  minorities  who 
become  vocal  have  a  chance  to  exact  modifications  in  an  unjust 

'Merchants'  Loan  &  Trust  Co.  v.  Chicago  Rys.  (C.  C.  A.  1907)  158 
Fed.  923-929. 

■Guaranty  Trust  Co.  v.  Missouri  Pacific  Ry.  (D.  C.  1916)  238  Fed.  812, 
at  pp.  814-815. 
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plan.  But  it  affords  no  means  of  compelling  an  unruly  minority  to 
accept  a  fair  plan,  and  no  means  of  protection,  by  judicial  examina- 
tion of  the  plan,  to  the  thousands  of  assentors  who  have  deposited 
their  claims  and,  despairing  of  comprehension  of  the  modern  intri- 
cate type  of  reorganization,  follow  their  committees  like  dumb 
sheep.  Indeed,  it  is  a  far  cry  from  that  desirable  condition,  and 
not  an  Utopian  one,  as  it  is  hoped  will  be  demonstrated,  where  a 
court  has  direct  supervision  over  the  plan,  gets  rid  of  the  silly  sham 
of  foreclosure,  and  has  power  to  enforce  on  a  minority  a  scheme 
of  reconstruction  approved  by  a  substantial  majority  and  found  by 
the  court  to  be  fair  to  all  interests. 

MINORITY  INTER] 

Judge  Hough,  in  the  opinion  quoted  from  at  the  beginning  of 
per,  speaks  of  the  frequent  "tyranny  and  extravagance" 
of  reorganization  committees.  Such  committees  are  composed  of 
human  beings  with  ordinary  human  frailties.  They  are  obliged, 
under  existing  conditions,  to  pay  cash  to  the  non-assenting  minor- 
ities. I-  it  to  be  wondered  at  if  they  try  to  pay  as  little  as  possible ; 
if  they  use  their  [tower  tyrannically  at  times?  They  are  entitled 
under  the  terms  of  the  reorganization  agreement  to  compensation 
[or  their  services;  this,  they  themselves  fix  Is  it  to  be  expected 
that  men  will  undervalue  their  own  services?  Judge  Hough's 
words  were  justified.  I »nt  the  fault  lies  in  the  system;  and  that 
same  system  produces  even  more  serious  evils  in  affording  splendid 
Opportunities  to  selfish  minority  interests  to  adopt  dilatory,  obstruc- 
tive and  piratical  tactics,  delay  the  consummation  of  sound  con- 
structive plans  and  in  a  thousand  way-  build  up  a  "nuisance  value" 
for  the  sole  purpose  of  being  bought  off. 

(  h  |    SUM  MARY  OF  EVILS  OF  PRESENT  SYSTEM. 

The  court  has  no  direct  supervision  over  the  plan;  it  has  no 

SUfficienl  authority  to  deal  with  oppression  by  majorities  or  de- 
structive methods  by  the  few.  The  estate  is  wasted  by  the  expense 
of  needless  foreclosure  and  ancillary  receiverships;  if  the  ancillary 
e  not  the  same  persons  as  the  original  receivers,  the 
corporate  assets  may  b<  I  by  conflicting  policies  of  admin- 

istration; if  •  i  rtificates  can  not  be  secured  by  valid  first 

liens,  the  business  may  actually  have  to  be  suspended  at  irrepa- 
rable li  ■    of  lack  of  working  fund-.     Committees  have 
lly  unlimit<  to  determine  the  plan,  fix  fees  and  com- 
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missions  for  themselves,  their  bankers,  counsel,  etc.  The  induce- 
ment to  security  holders  to  assent  to  a  plan  if  approved  by  a 
disinterested  tribunal  is  wanting;  the  sale  is  in  genuine  danger 
of  attack  years  after  it  has  been  made ;  and,  most  serious  of  all, 
there  is  no  way,  except  in  a  negligible  number  of  cases  where  reor- 
ganization can  be  effected  through  composition  in  bankruptcv,  of 
enforcing  on  a  minority  an  honest  and  advantageous  plan  approved 
by  the  majority. 

II.  An  Adequate  Scheme. 

Reference  has  just  been  made  to  compositions  in  bankruptcy. 
In  the  ordinary  commercial  failure,  wherein  all  creditors  are  un- 
secured, such  compositions,  enforcing  on  the  minority,  even  over 
their  objections,  a  compromise  accepted  by  the  majority  and  sanc- 
tioned by  the  court,  are  of  daily  occurrence.  How  do  such  cases 
differ  from  corporate  reorganizations?  In  two  respects:  first,  in 
that  a  composition  is  a  petty  affair  involving  mere  thousands  of 
dollars  while  the  word  reorganization  denotes  millions, — some- 
thing splendid,  shedding  lustre  upon  and  enriching  the  fortunate 
participants ;  second,  in  that  the  corporate  reorganization  deals  with 
and  readjusts  the  rights  and  liens  of  secured  creditors  and  stock- 
holders as  well  as  of  unsecured  creditors. 

Can  Congress  lawfully  enact  an  amendment  to  the  Bankruptcy 
Statute  requiring  stockholders  and  entire  classes  of  secured  credi- 
tors to  accept  what  their  majorities  are  content  to  take;  and  thus 
deprive  the  minority  of  their  share  of  the  security?  Or  would 
such  legislation  amount  to  confiscation ;  to  the  taking  of  property 
"without  due  process  of  law"  ?  It  is  upon  the  answer  to  these  ques- 
tions that  a  real  and  far-reaching  solution  of  our  problems  hinges. 
The  approach  to  that  answer,  it  is  submitted,  should  be  made  in 
the  spirit  of  the  great  opinion  of  Chief  Justice  Marshall  in  the 
case  of  Sturgis  v.  Crowninshield?  A  century  ago  he  said  that  the 
bankruptcy  law  is  "one  on  which  the  Legislature  may  exercise  an 
extensive  discretion".  Before  examining  the  constitutional  limita- 
tions upon  such  an  "extensive  discretion"  let  us  turn  to  Great 
Britain. 

The  British  Companies  Act  was  consolidated  in  1908.  Section 
120  thereof  is,  with  slight  change,  a  reenactment  of  a  statute 
adopted  in  1870.     That  section  provides  that 

( 1 )   "Where  a  compromise  or  arrangement  is  proposed  between 
a  company  and  its  creditors  or  any  class  of  them,  or  between  the 
9(1819)   17  U.  S.  122. 
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company  and  its  members  or  any  class  of  them,  the  court  may,  on 
the  application  in  a  summary  way  of  the  company  or  of  any  creditor 
or  member,     *     *     *     order  a  meeting     *     *     *." 

(2)  "If  a  majority  in  number  representing  three-fourths  in 
value  of  the  creditors  or  class  of  creditors,  or  members  or  class  of 
members  *  *  *  agree  to  any  compromise  or  arrangement,  the 
compromise  or  arrangement,  shall,  if  sanctioned  by  the  court,  be 
binding  on  all  the  creditors  or  the  class  of  creditors,  or  on  the 
members  or  class  of  members  *  *  *  and  on  the  company 
*     *     *  » 

In  1870  the  Statute  was  made  to  apply  only  to  creditors  and 
classes  of  creditors.  In  1900  it  was  enlarged  to  apply  to  members 
and  classes  of  members.  That  brief,  meaty  piece  of  legislation  has 
for  almost  half  a  century  afforded  a  complete  scheme  of  reorgan- 
ization requiring  the  minority  of  secured  as  well  as  unsecured 
creditors  to  accept  what  a  majority  in  number,  representing  three- 
quarters  in  amount,  approve  when  the  plan  is  sanctioned  by  the 
court. 

This  statute  was  attacked  in  Great  Britain  by  secured  creditors 
as  confiscatory  and  therefore  invalid.  Curiously  enough  it  was  in 
the  reorganization  of  an  American  enterprise  that  this  attack  was 
dealt  with  and  settled  by  the  British  courts.    The  case  has  the  ex- 

lingly  domestic  title  /;;  re  Alabama,  New  Orleans,  Texas  and 
Pacific  Junction  Railway  Company.10 

In  1881  this  company  had  been  formed  under  the  Joint  Stock 
Company  Act  of  Great  Britain.  Two  sets  of  debentures  had  been 
issued;  the  first  "constituted  a  first  charge  upon  the  whole  of  the 
company's  assets";  the  second  "a  second  charge"  thereon.11 

"The  company's  property  comprised  -hares  *  *  *  of  four 
American  railroad  companies,  and  the  scheme  of  the  company  was 
quire  and  hold  SO  much  of  the  -hares  and  securities  of  those 
companies  as  would  give  the  company  the  virtual  control  of 
the  four  companies,  and  in  that  manner  to  ensure  that  the  four 
companies  *  *  *  should  he  conducted  in  the  manner  best  cal- 
culated to  promote  the  interests  of  all."1-' 

A  modern  and  very  home-made  sound  has  this,  with  plenty 
of  local  color. 

In  1885  the  company  became  embarrassed.  A  plan  of  reor- 
traui/.ation  was  prepared  and  was  submitted  to  the  British  courts 

•'1|   1   Ch    Jl.v 
2 14. 

•    215. 
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pursuant  to  the  statute  quoted.  The  plan  is  fully  set  forth  in  the 
opinion.13  Provision  was  made  for  "A",  "B"  and  "C"  series  of 
debentures ;  for  the  surrender  of  the  old  first  and  second  deben- 
tures, the  holders  thereof  to  receive  in  exchange  chiefly  the  new 
securities  plus  a  little  encouragement  in  the  shape  of  one  pound, 
ten  shillings  in  cash  for  each  one  hundred  pound  debenture,  etc. 
Unsecured  creditors  were  offered  "C"  debentures,  but  no  cash. 
The  lower  court  confirmed  the  plan.  Two  dissenting  debenture 
holders  appealed.     Their  counsel  argued  that:14 

"the  Court  has  no  jurisdiction  *  *  *  to  sanction  a  scheme 
which  affects  the  interests  of  debenture-holders  *  *  *. 
*  *  *  the  Court  has  no  jurisdiction  to  deprive  them  of  the 
benefit  of  their  security     *     *     *." 

The  case  aroused  great  interest  for  the  statute  did  not  in  terms 
assume  to  deprive  secured  creditors  of  their  security.  All  three 
of  the  learned  judges  who  sat  in  the  case  on  appeal  wrote  opinions. 
From  these  we  may  quote  as  follows : 

Lindley,  L.  J.,  said:15 

"*  *  *  secured  creditors,  whether  secured  by  covering  deeds, 
debentures,  or  otherwise,  are  within  the  Act  *  *  *.  *  *  * 
the  Court  can  sanction  a  scheme  when  it  is  approved  by  the  proper 
majority,  even  against  the  will  of  a  minority." 

Bowen,  L.  J.,  argued  with  cogent  common  sense  :16 

"I  do  not  think  myself  that  the  point  of  jurisdiction  is  worth 
discussing  at  much  length,  because  everybody  will  agree  that  a 
compromise  or  agreement  which  has  to  be  sanctioned  by  the  Court 
must  be  reasonable,  and  that  no  arrangement  or  compromise  can 
be  said  to  be  reasonable  in  which  you  can  get  nothing  and  give  up 
everything.  A  reasonable  compromise  must  be  a  compromise  which 
can,  by  reasonable  people  conversant  with  the  subject,  be  regarded 
as  beneficial  to  those  on  both  sides  ***.***  ft  would 
be  improper  for  the  Court  to  allow  an  arrangement  to  be  forced  on 
any  class  of  creditors,  if  the  arrangement  cannot  reasonably  be 
supposed  by  sensible  business  people  to  be  for  the  benefit  of  that 
class  as  such,  otherwise  the  sanction  of  the  Court  would  be  a 
sanction  to  what  would  be  a  scheme  of  confiscation.  The  object 
of  this  section  is  not  confiscation.  It  is  not  that  one  person  should 
be  a  victim,  and  that  the  rest  of  the  body  should  feast  upon  his 
rights." 

13At  pp.  216-218. 
"At  pp.  231-232. 
"At  p.  237. 
16At  p.  243. 
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Fry.  L.  J.,  made  little  of  the  question  of  jurisdiction,  saying 
that  it 

"plain  that  this  case  is  one  which  is  within  the  jurisdiction  of  the 
Court." 

Palmer,  in  his  learned  treatise  on  the  British  Companies  Act,18 
fully  the  manifold  kinds  of  arrangements  that  have  been 
approved  by  the  courts  under  the  quoted  statute.  Thus  in  the  case 
of  /;;  re  Umpire  Mining  Company,19  dissenting  debenture  holders 
were  made  to  ''give  up  their  so-called  security*'  and  take  "shares 
in  the  new  company."  The  learned  0.  C.,-°  who  on  behalf  of  "a 
attire-holder  to  the  amount  of  £250"  sought  to  upset  the  plan 
and  who  urged  "there  is  no  jurisdiction  under  the  Act  to  take  away 
from  secured  creditors  their  security,  without  their  consent"  was 
bowled  over  by  the  court,  and  so  the  insignificant  interest,  which 
doubtless  for  purely  unselfish  motives  raised  jurisdictional  ques- 
tions, received  refreshingly  short  shrift. 

In  a  word  then,  the  British  courts  have  ever  since  1870  held  that 
mortgage  creditors  may  have  their  mortgage  taken  away  from 
them  and  may  even  be  required  to  accept  nothing  better  than  shares 
in  the  new  company.  Thus  the  principle  of  permitting  the  court  to 
enforce  equality  on  all  has  flourished,  and  a  simple  way  has  been 
found  to  offer  new  money  a  prior  lien. 

Can  our  own  Congress  accomplish  without  violation  of  the 
ral  Constitution  what  Parliament  has  done?  Two  questions 
are  presented.  The  first  is  whether  such  a  statute  would  be  in- 
valid as  a  law  impairing  the  obligation  of  a  contract.  To  that  a 
sufficient  answer  lies  in  the  fact  that  this  constitutional  inhibition 
is  directed  not  against  Congress  hut  only  against  the  states;  that  a 
bankruptcy  statute  dor-  impair  contract  rights  hut  is  none  the  less 
constitutional;  that  Chief  Justice  Marshall  firmly  fixed  the  prin- 
ciple in  Sturgis  v.  CrowninshieldP1  that  a  bankruptcy  statute  is 
valid  though  impairing  the  obligation  of  contract-;  that  the  Su- 
preme Court  has  since  then  forcibly  reiterated  the  same  doctrine," 

though  at  the  -ante  time  pointing  out  that  the  state-  as  distinguished 

from  Congress  cannot  impair  contract  rights,28  and  that  composi- 

mer,  Company  Precedents  (10th  ed.)  •WM.i.'. 
■o  44  Ch.  I).  402. 

4ii7. 

uthern  Ry.  v.  Gebhard  (1883)  109  U.  S.  527,  3  Sup.  I 
"Gilfillan  :•.  I  1883)  109  U.  S.  401,  3  Sup.  Ct  304. 
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tions  in  bankruptcy  are  valid  whether  requiring  objecting  minorities 
to  accept  in  discharge  of  their  claims  money  or  even  notes  for  less 
than  par  of  their  claims.24 

It  is  in  the  Fifth  Amendment  which  declares  that  no  person  shall 
be  "deprived  of  life,  liberty  or  property  without  due  process  of  law" 
that  the  real  question  lies,  for  this  inhibition  would  make  void  con- 
fiscatory legislation.  A  determination  of  that  problem,  then,  re- 
quires a  consideration  of  the  meaning  of  "due  process  of  law"  in 
the  present  connection.    And  thus  we  hark  back  to  Magna  Charta. 

Magna  Charta  declared   (translating  literally)  : 

"No  freeman  shall  be  *  *  *  disseised  *  *  *  unless 
by  the  judgment  of  his  peers  or  by  the  law  of  the  land." 

Our  Supreme  Court  has  settled25  that 

"The  words,  'due  process  of  law',  were  undoubtedly  intended  to 
convey  the  same  meaning  as  the  words,  'by  the  law  of  the  land',  in 
Magna  Charta". 

Lord  Coke26  says  the  phrases  have  the  same  meaning. 

The  constitutions  which  had  been  adopted  by  the  several  states 
before  the  enactment  of  the  Federal  Constitution,  following  Magna 
Charta  more  closely,  generally  contained  the  words  "law  of  the 
land".  It  is  therefore  established  that  "due  process  of  law"  and 
"law  of  the  land"  are  synonymous  phrases. 

If,  then,  the  British  Arrangements  Act  was  not  thought  by 
Parliament  or  the  courts  violative  of  Magna  Charta,  by  a  parity  of 
reasoning,  like  legislation  by  Congress  would  not  be  in  violation  of 
due  process  of  law.  But,  since  Parliament  is  supreme,  while  Con- 
gress is  limited  by  a  written  constitution,  we  must  not  rest  our 
argument  on  analogy.  Nor  need  we.  Our  Supreme  Court  has 
dealt  with  the  very  problem  before  us. 

In  the  case  of  Canada  Southern  Ry.  v.  Gcbhard,2'  a  railway 
company,  incorporated  in  Canada,  had  issued  mortgage  bonds  pay- 
able in  New  York  City.  The  company  became  embarrassed  and  a 
plan  of  reorganization  was  formulated  and  approved  by  the  Parlia- 
ment of  Canada.  The  scheme  required  all  the  bondholders  to  sur- 
render their  mortgage  bonds  and  accept  new  securities  of  a  reor- 

"In  re  McNab  &  H.  Mfg.  Co.  (1878)  16  Fed.  Cas.  No.  8906;  In  re 
Kinnane  Co.  (1914)  3  Am.  B.  R.  243. 

"Murray's  Lessee  v.  Hoboken  etc.  Co.   (1855)  59  U.  S.  272,  at  p.  276. 
2"2  Inst.  50. 
"Supra,  footnote  22. 
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zed  company,  pursuant  to  a  plan  approved  by  the  majority. 
Objecting  bondholders,  who  were  citizens  of  the  State  of  New 
York,  claimed  they  were  not  bound  by  the  plan.  Mr.  Chief  Justice 
Waite,  delivering  the  Court's  opinion,  reviewed  the  entire  subject. 
He  declared  that  two  questions  were  presented:28 

"1.  Whether  the  'Arrangement  Act'  is  valid  in  Canada,  and  had 
the  effect  of  binding  non-assenting  bondholders  within  the  Domin- 
ion    *     *     * 

2.  Whether,  if  it  did  have  that  effect  in  Canada,  the  courts  of 
the  United  States  should  give  it  the  same  effect  as  against  citizens 
of  the  United  States  whose  rights  accrued  before  its  passage." 

The  learned  justice  first  points  out  that  there  is  "no  constitu- 
tional prohibition  in  Canada  against  the  passage  of  laws  impairing 
the  obligation  of  contracts",-9  and  follows  this  by  saying  that  sim- 
ilarly Congress  may  impair  such  rights. 

He  then  discusses  the  Arrangement  Statute  of  Great  Britain 
which  has  been  quoted  in  this  article  declaring30  that  "the  parlia- 
mentary authority  for  such  legislation  has  never  been  doubted 
either  in  England  or  Canada";  points  out81  that  "In  the  absence  of 
statutory  authority  *  *  *  nothing  can  be  done  by  a  majority, 
however  large,  which  will  bind  a  minority  without  their  consent", 
and  adds  on  this  branch  of  the  subject:32 

"I  fence  it  seems  to  be  eminently  proper  that  where  the  legislative 
power  exi  tatutory  provision  should  be  made  for  binding 

the  minority  in  a  reasonable  way  by  the  will  of  the  majority;  an'1 
mile--,  a-  is  the  case  in  the  States  of  the  United  State-,  the  passage 
of  laws  impairing  the  obligation  of  contracts  is  forbidden,  we  see 
no  good  reason  why  such  provision  may  not  he  made  in  respect  to 
11  as  prospective  obligations.  The  nature  of  secur- 
ities of  this  class  is  such  that  the  right  of  legislative  supervision 
for  the  good  of  all,  unless  restrained  by  some  constitutional  pro- 
hibition, -'ems  almost  necessarily  to  form  one  of  their  ingredients, 
and  when  insolvency  i-  threatened,  and  the  interests  of  tin-  public, 
a-  well  a-  creditors,  are  imperilled  by  the  financial  embarrassments 
of  tin-  corporation,  a  reasonable  'scheme  of  arrangement'  may,  in 
our  opinion,  as  well  he  legalized  a-  an  ordinary  'composition  in 
bankruptcy*.  In  fact,  such  'arrangement  act-'  are  a  species  of 
haul. nipt  acts.  Their  objeel  i-  to  enable  corporations  created  for 
tin-  good  of  thr  public  to  relieve  themselves   from  financial  em- 

53£ 
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barrassments  by  appropriating  their  property  to  the  settlement  and 
adjustment  of  their  affairs     *    *     *."     (Italics  are  the  author's.) 

Finally  the  Court,  discussing  the  rights  of  the  mortgage  cred- 
itors before  it,  arrives  at  the  far  reaching  conclusion  :33 

"The  confirmation  and  legalization  of  'a  scheme  of  arrangement' 
under  such  circumstances  is  no  more  than  is  done  in  bankruptcy 
when  a  'composition'  agreement  with  the  bankrupt  debtor,  if  as- 
sented to  by  the  required  majority  of  creditors,  is  made  binding  on 
the  non-assenting  minority.  In  no  just  sense  do  such  governmental 
regulations  deprive  a  person  of  his  property  without  due  process 
of  law.  They  simply  require  each  individual  to  so  conduct  him- 
self for  the  general  good  as  not  unnecessarily  to  injure  another. 

*  *  *  The  Constitution  expressly  empowers  the  Congress  of 
the  United  States  to  establish  such  laws.  Every  member  of  a  po- 
litical community  must  necessarily  part  with  some  of  the  rights 
which,  as  an  individual,  not  affected  by  his  relation  to  others,  he 
might  have  retained." 

The  Court  points  out34  that  the  British  Arrangement  Statute 

"takes  the  place  in  England  and  Canada  of  foreclosure  sales  in  the 
United  States,  which  in  general  accomplish  substantially  the  same 
result  with  more  expense  and  greater  delay ;  for  it  rarely  happens 
in  the  United  States  that  foreclosures  of  railway  mortgages  are 
anything  else  than  the  machinery  by  which  arrangements  between 
the  creditors  and  other  parties  in  interest  are  carried  into  effect 
and  a  reorganization     *     *     *     under  a  new  name  brought  about. 

*  *  *  It  is  not  in  conflict  with  the  Constitution  of  the  United 
States,  which,  although  prohibiting  States  from  passing  laws  im- 
pairing the  obligation  of  contracts,  allows  Congress  'to  establish 

*  *  *  uniform  laws  on  the  subject  of  bankruptcy  throughout 
the  United  States'."     (Italics  are  the  author's.) 

While  it  is  true  that  some  of  our  federal  decisions  contain 
language  showing  that  the  court,  as  such,  has  no  power  to  displace 
the  lien  of  mortgage  creditors,35  none  of  these  cases  deal  with  the 
situation  which  would  exist  if  Congress  should  see  fit  to  legislate 
as  has  Parliament.  The  only  case,  it  is  believed,  in  which  that 
problem  has  been  squarely  considered  by  our  Supreme  Court  is  the 
one  just  quoted  from.  And  that  case,  it  is  submitted,  establishes 
that  an  enlargement  of  the  Bankruptcy  Act  along  the  lines  of  the 

33At  p.  536. 

34At  p.  539. 

^Guaranty  Trust  Co.  v.  Chicago  Union  Traction  Co.  (C  C.  1907)  158 
Fed.  931 ;  Merchants'  Loan  &  Trust  Co.  v.  Chicago  Rys.,  supra,  footnote  7. 
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British  Arrangements  Act  would  be  constitutional  as  to  all  classes 
;holders. 

III.  Conclusion. 

The  Federal  Constitution  not  only  empowers  Congress  to  enact 
a  bankruptcy  statute,  but  al-o  "to  make  all  laws  necessary  and 
for  carrying  into  execution  such  an  act".  The  Supreme 
Court  ha-  laid  down  the  principle  that  upon  this  subject  Congress 
n  extensive  discretion";  that  governmental  regulations  over 
reorganizations,  even  to  the  extent  of  taking  from  mortgage  credi- 
tors their  security,  do  not  "deprive  a  person  of  his  property  without 
due  process  of  law"  ;  that  the  fact  that  contract  obligations  are 
thereby  impaired  does  not  render  such  legislation  invalid:  that  the 
submission  of  the  minority  to  the  will  of  the  majority,  when  that 
will  is  fairly  exerci-ed  and  it-  action  approved  by  the  court  is  fully 
within  the  powers  of  Congress. 

The  British  Parliament,  mindful,  it  may  be  assumed,  of  Magna 
Charta  and  the  Mill  of  Rights,  has  enacted  laws  sanctioned  and 
found  workable  through  almost  a  half  century  of  unbroken  and 
unquestioned  judicial  approval.  The  rule  of  share  and  share  alike 
thus  established  in  England  i-  the  only  just  and  sensible  one. 

Tbe  title  of  this  article  is  therefore  a  misnomer.     The  scheme 

■  1  i-  no  new  one.  no  visionary  experiment,  but  an  old  system 

well  tested  in  tbe  land  whence  we  have  derived  our  jurisprudence. 

imple  amendment  of  the  Bankruptcy  Act  the  British  results 

may  be  made  our-. 

A  brief  statute,  attaining  such  ends,  could  be  formulated. 
It  should  vest  in  reorganization  receivers  such  title  as  the 
Bankruptcy  Act  now  confers  on  trustees,  thus  obviating  the 
:  ancillary  receiverships.  It  should  provide  a  simple  ma- 
chinery for  limited  and  speedy  appeals,  thus  ending  improper  ob- 

Structive  tactic-,  while  giving  honest   minorities  an  effective  day  in 

court.     It  should  do  away  with  expensive  foreclosures  and  with 
-air.  of  doubtful  validity,  and  give  tbe  court  plenary  supervision 

Over  tbe  plan  and  the  fee-  and  expenses  incident  to  its  consumma- 
tion,    it   should  permit   !ir-t  liens  to  be  allowed  to  those  whose 

lies   tbe   in-.. Kent    corporation,  and.   above   all,   it 

should  enable  .1  i  mum  of  equity  properly  to  fulfill  one  of  it-  g 
functions  by  enforcing  equality  on  all. 

To  ay  th.it  tbe  methods  now  in  use  have  broken  down  i-  per- 
haps  an  tion;  for  tbe  ingenuity  of  counsel  and  thi 
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mindedness  of  progressive  judges  have  combined  to  find  ways  of 
carrying  through  many  successful  reorganizations  in  the  past 
quarter  of  a  century.  But  the  Boyd  case,  if  nothing  else,  has 
pointed  out  the  evils,  the  dangers  and  the  inadequacies  of  the  pres- 
ent system. 

It  is  to  the  leaders  of  the  American  Bar  that  the  great  and 
difficult  problems  of  corporate  reorganization  are  entrusted.  In 
their  solution  the  lawyer  finds  his  largest  field  for  bringing  into 
play,  not  merely  the  arts  of  advocacy,  but  the  greater  science  of 
constructive  application  of  the  law.  It  is  to  those  leaders  of  the 
Bar,  therefore,  that  we  may,  in  these  days  of  candid  re-examination 
of  hitherto  accepted  processes,  look  confidently  for  study  of  the 
problems  here  discussed  and  for  the  presentation  to  Congress  of  a 
statute  whereby  the  rubbish  of  an  outworn  system  may  be  cast 
aside  for  a  plan  consonant  with  good  sense  and  justice.  And,  if 
so  long  ago  as  1883,  the  Supreme  Court,  in  considering  the  British 
Statute  was  not  frightened  by  the  bogey,  due  process  of  law,  may 
it  not  reasonably  be  expected  that  that  great  Court,  always  re- 
sponsive to  the  economic  development  and  needs  of  this  country, 
will   approve    similar   American   legislation? 

James  N.  Rosenberg. 
New  York  City. 
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Despite  the  coming  of  the  war,  the  Review  wishes  to  announce  that 
(very  effort  will  be  made  in  the  fall  to  carry  on  the  work.  Abandon- 
ment of  this  plan  may  prove  necessary  but  at  present  the  situation 
distinctly  hopeful.  Tn  tins  exigency  we  are  dependent  more 
than  ever  before  upon  the  continued  loyalty  of  our  contributors  and 
suhscril 


NOTES. 

Liberty  of  Contract  \m>  Social  Legislation.— The  Supreme  Court, 
in  passing  upon  the  constitutionality  of  social  legislation,  is  faced 
not  only  with  the  problem  of  deciding  the  case  at  issue,  but  of  guiding 
the  course  of  Future  social  legislation,  a  task  obviously  of  vital  impor- 
;  the  effect  upon  the  whole  economic  and  industrial 
development  of  the  country.  For  this  reason,  if  For  no  other,  tin"1 
Court  must  be  extremely  Blow  to  condemn  acta  winch  have  received 
motion  of  the  elected  representatives,  and  should  apply  most 
rigidly  the  well  established  test  that  Buch  acts  are  not  to  be  condemned 
unless  palpably  arbitrary  and  clear  violations  of  the  rights  »f  liberty 
and    property   guaranteed    by    the    Constitution.1      The    influence   of 

'Minn  rber  (1890)  136  U.  S.  313,  320.  10  Sup.  Ct.  862:  Jacob- 

Bon  v   Massachu  197  r.  S.  11,  31,  25  Sup.  Cl    358;  Gundliig  v. 

■  |  1900)   177  r.  S.  1W.  18*.  20  Su,,    Ct  633. 
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precedent  upon  subsequent  decisions  is  too  well  known  to  require 
comment.  Indeed,  despite  the  fact  that  it  should  probably  have  less 
weight  in  constitutional  law  than  in  any  other  legal  field,  owing  to 
the  constantly  changing  social  and  industrial  conditions,  and  the  con- 
sequent frequent  need  of  new  restrictions,2  it  is  the  universal  reluctance 
of  all  courts  to  depart  from  precedent  which  has  undoubtedly  been 
one  important  element  in  retarding  the  enactment  of  much  vitally 
needed  legislation.3 

There  is,  however,  a  much  more  fundamental  reason  why  the  courts 
should  approach  the  determination  of  such  a  question  with  extreme 
caution.  Although  it  has  been  laid  down  time  and  again  that  the 
exigency  is  for  the  legislature  alone,  and  that  the  only  function  of 
the  court  is  to  determine  whether  there  has  been  an  abuse  of  power,4 
it  is  coming  to  be  recognized  more  and  more  that  the  constitutionality 
of  many  statutes,  and  particularly  of  those  involving  social  legislation, 
depends  solely  upon  questions  of  fact,  and  that  what  the  court  is  passing 
upon,  in  the  last  analysis,  is  in  reality  the  wisdom  of  the  legislation.5 
Moreover,  these  questions  of  fact  are  obviously  dependent  upon  con- 
ditions concerning  which  the  court  can  know  but  little,  and  it  was 
probably  the  realization  of  this  which  was  a  large  factor  in  the  estab- 
lishment of  the  doctrine  that  all  doubts  must  be  resolved  in  favor  of 
the  legislation.6  Even  with  the  establishment  of  this  doctrine,  however, 
the  result  could  hardly  be  called  satisfactory.     Courts  are  extremely 

2"In  dealing  with  legislation  of  this  sort  the  court  can  make  far  less  use 
of  precedent  than  in  ordinary  cases.  Freedom  in  its  concrete  manifestation 
is  a  variable  term,  and  each  application  must  be  tested  with  reference  to 
the  then  existing  conditions".     14  Michigan  Law  Rev.  325,  328. 

^'Jurisprudence  is  last  in  the  march  of  sciences  away  from  the  method 
of  deduction  from  predetermined  conceptions".  Roscoe  Pound,  Mechanical 
Jurisprudence.  8  Columbia  Law  Rev.  605,  610.  Thus  Lochner  v.  New  York 
(1905)  198  U.  S.  45.  25  Sup.  Ct.  539,  has  been  repeatedly  cited  to  obstruct 
social  legislation.  See  Adair  v.  United  States  (1908)  208  U.  S.  161,  173, 
174,  28  Sup.  Ct.  277;  State  v.  Miksicek  (1910)  225  Mo.  561,  567  et  seq.,  125 
S.  W.  507;  Commonwealth  v.  B.  &  M.  Ry.  (1915)  222  Mass.  206,  110  X.  E. 
264.  See  also  Roscoe  Pound,  Liberty  of  Contract,  18  Yale  Law  Journal, 
454,  480,  in  criticism  of  Lochner  v.  New  York. 

4Chicago,  B.  &  Q.  R.  R  v.  McGuire  (1911)  219  U.  S.  549,  31  Sup.  Ct. 
259;  Erie  R.  R.  v.  Williams  (1914)  233  U.  S.  685,  34  Sup.  Ct.  761. 

*  *  *  Now  these  questions  must  be  more  and  more  decided  by 
passing  in  review  the  same  public  and  political  questions  with  which  the 
legislature  itself  has  dealt".  J.  G.  Palfrey,  The  Constitution  and  the 
Courts,  26  Harvard  Law  Rev.  507,  517;  see  also  Ernst  Freund,  Constitu- 
tional Limitations  and  Labor  Legislation,  4  Illinois  Law  Rev.  609;  Learned 
Hand,  The  Eight  Hour  Dav,  21  Harvard  Law  Rev.  495,  499;  People  v. 
Klinck  Packing  Co.  (1915)' 214  N.  Y.  121,  127-8;  McLean  v.  Arkansas 
(1909)  211  U.  S.  539,  549-50,  29  Sup.  Ct.  206;  Bosley  v.  McLaughlin  (1915) 
236  U.  S.  385,  392  et  seq.,  35  Sup.  Ct.  345.  In  this  connection  it  is  interest- 
ing to  note  the  frequency  with  which  the  criticism,  that  it  is  not  within  the 
power  of  the  court  to  consider  the  exigency,  appears  in  dissenting  opinions 
in  cases  in  which  such  legislation  is  held  unconstitutional.  This  would  seem 
to  indicate  that  the  dissenting  judges,  at  least,  believed  that  the  court  was 
usurping  the  power  of  the  legislature.  See  dissenting  opinions  in  Lochner 
v.  New  York,  supra;  Adair  v.  United  States,  supra;  Coppage  v.  Kansas 
(1915)  236  U.  S.  1,  35  Sup.  Ct.  240. 

"This  doctrine  is  well  stated  in  Price  v.  Illinois  (1915)  238  U.  S.  446, 
452,  35  Sup.  Ct.  892;  see  also  Hadacheck  v.  Los  Angeles  (1915)  239  U.  S. 
394,  413,  36  Sup.  Ct.  143. 
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loath  to  abandon  their  decision  of  an  ir-sue,  after  it  has  been  presented 

.■in  for  review  and  which  it  is  their  function  to  pass  upon,  and 

that  the  legislature  did  its  work  properly,  and  that  their 

belief  in  the  law's  invalidity  must,   it'  there  are  grounds  for  a 
difference  of  opinion,  y  he  wrong.7     Consequently,  as   it  is 

anient  fur  the  judiciary  t>>  n 

the  \w>rk  slature,  it  is  most  important,  for  the  sake  of  the 

■  cial    legislation,    that    the   facts,    in   their 

vitally  in.;  authoritatively  presented  to  the 

court.     And  in  the  ■  oy  administrative  provision  for  such 

■■  ntation,8  the  duty  necessarily  devolves  upon  the  counsel  handling 

This  policy  has  been  pursued  in  a  few  more  recent  c 
That  legislation  of  this  type  dee-  constitute  a  taking  of  property 
<>r  a  restriction  mi   I  freedom  of  contract   can   hardly  he 

However,   it   is  still   necessary  for  the  court  to  consider 
sultant   public  benefit  does  not  warrant  the  infringe- 
ment.3      Ir   is  coming  more  and  more  to  he  realized  that  this  dispute 
freedom  of  contract,  which   appears   in   practically   every  case  of 
I  legislation,  involves  a  much  more  important  question  than  the 
rights  of  the  individual,  that  the  whole  economic  and  industrial  devel- 
■it  of  the  country  is  inextricably  hound  up   in  a  simple  contract 
[a  type,  ami  that  in  any  well  organized  and  progressive  g<  vern- 
ment  the  rights  of  the  individual  must  be  subordinated  to  the  welfare 

That  judges   frequently   allow   their  personal   economic   views   to   influ- 
ms  has  long  heen  recognized  as  a  difficulty.     See  dissciit- 
pinion  of  Mr.  Justice  Holmes  in  Lochner  v.  New  York,  supra. 

'..  Palfrey,  o/>.  cit.  525  et  seq.,  where  it  is  suggested  that  a  sep- 
arate tribunal  be  created  to  aid  the  court  in  reviewing  legislation  by  assem- 
bling scientific  data  concerning  the  need  of  the  legislation  questioned. 

the  comment  by  the  Court  on  th  ■  presentation  of  the  case  in  Muller 

208  U.  S.  412.  4lo.  28  Sup.  Ct.  324;  see  also  the  briefs 
in  the   following  cases:   Muller  v.  Oregon,  supra;    Miller  v.   Wilson    (1915) 
173,  35   Sup.  Ct.  342;    Bosley  v.  McLaughlin,  supra;   Stettler  v. 
519,   139  Pac.  '743. 

The  validity   of  such   .statutes   is   always   contested   under   the   Fifth   and 

dments.     That    freedom  as  there  used   involves   freedom 

tied.    Allgeyer  v.  Louisiana  (1897)  165  l".  S.  578,  17  Sup. 

n!ed  that  freedom,  as  protected  by 

the  Constitution,  is  not  absolute  if  the  public  need  requires  otherwise    lacob- 

•i  v.  Walker   1 1907)   204   V.  S.  311,  27 

Lochner  v.  New  York,  supra,  as  in  such  i  itraint 

under   the    police    power   and    not    without    due    process    of    law. 

infra.     It  is  of  i  ished  and  has  been  asserted 

in   rather  over  vigorous   fashion  that  the  legislation  abridging  it   must  be 

aide,  A. lair  v.  United  States,  supra;  Lochner  v.   New  York,  supra, 

but  the  courts  have  and  should  allow  great  latitude  in  asserting  what  is 

.   Massachusetts,  supra  lolm- 

S.  l.  2^  Sup.  Ct.  158,  and  general 

1913)  -:■■  r.  S.  578,  33  Sup.  Ct.  182,  are 

invoh  [uently,  within  wide  limits  public  policy  will  allow  a  taking 

1  !    R.  R.  v.  Drainage  Com'rs.  <  pxvn  200  U.  S. 

tate  Bank  v.  Haskell  1  1911  1  219  l\  S.  104,  31 

;  [olden  v   1  lardy 

B   8  Q.  R  R.  ;    McGuire, 

supra  ;  Si  hmidini  pro. 
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of  the  public  at  large.11  Only  with  the  complete  realization  of  this 
fact  will  the  rights  of  the  individual,  as  vital  as  they  undoubtedly  are, 
be  relegated  to  their  proper  level  of  importance  in  judicial  consid- 
eration.12 

Moreover,  in  considering  the  application  of  the  constitutional  guar- 
antees to  any  agreed  state  of  facts,  it  is  necessary  for  the  court  to 
consider  whether  such  legislation  cannot  be  upheld  on  the  ground 
that  it  creates,  rather  than  destroys,  a  condition  under  which  a  real 
freedom  of  contract  can  exist.33  Despite  many  early  decisions  to 
the  contrary,14  it  is  now  well  established  that  the  passing  of  measures 
which  tend  to  level  the  inequalities  of  fortune  is  a  legitimate  field  for 
legislation,  and  that  a  man  may,  at  the  expense  of  his  liberty,  be  pre- 
vented from  making  contracts  which  are  detrimental  to  his  own 
welfare.15  This  was  undoubtedly  borne  of  a  realization  that  the  absence 
of  legislation  could,  in  effect,  defeat  the  enjoyment  of  those  rights 
guaranteed  by  the  Constitution  just  as  effectively  as  legislation  which 
arbitrarily  and  unjustifiably  restricted  the  enjoyment  of  them.10 

The  constitutionality  of  such  statutes  as  appear  in  the  cases  of 
SteiUer  v.  O'Hara  (1914)  G9  Ore.  517,  139  Pac.  743  (aff'd.,  U.  S.  Sup. 
Ct.,  Oct.  Term,  1916,  April  9th,  1917,  without  opinion  owing  to  an 
evenly  divided  court),  and  Bunting  v.  Oregon  (1917)  37  Sup.  Ct. 
435,  must  be  determined  in  accordance  with  the  foregoing  principles. 
In  the  first  of  these  cases  a  statute  providing  for  a  minimum  wage 
for  women  in  the  state  of  Oregon  was  upheld;  in  the  other  the  Court 
held  valid  a  law  prohibiting  the  employment  of  men  in  certain  indus- 
tries for  more  than  ten  hours  daily.  Both  statutes  were  decided  to  be 
reasonable  exercises  of  the  police  power  and  hence  no  violation  of  the 
Fourteenth  Amendment.  Due  process  as  used  in  that  and  the  Fifth 
Amendment  must  perforce  remain  a  vague  and  undefined  term.     That 

"See  People  v.  Klinck  Packing  Co.,  supra,  127-8;  Price  v.  Illinois,  supra; 
Edward  A.  Adler.  Labor,  Capital,  and  Business  at  Common  Law,  29  Har- 
vard Law  Rev.  241. 

""Under  a  judicial  system  which  has  for  centuries  magnified  the  sacred- 
ness  of  individual  rights,  there  is  much  less  danger  of  doing  injustice  to 
the  individual  than  there  is  in  overlooking  the  obligations  of  those  in  au- 
thority to  organized  society."  People  v.  Strollo  (1908)  191  N.  Y.  42,  69, 
83  N.  E.  573. 

•  *  *  *  Necessitous  men  are  not,  truly  speaking,  free  men,  but  to 
answer  a  present  exigency,  will  submit  to  any  terms  that  the  crafty  may 
impose  upon  them".    Vernon  v.  Bethell  (1762)  2  Eden  110,  113. 

"State  v.  Fire  Creek  Coal  &  Coke  Co.  (1889)  33  W.  Va.  188,  10  S.  E. 
288;  Ritchie  v.  People  ( 1895)  155  111.  98,  40  N.  E.  454;  State  v.  Haun  (1899) 
61  Kan.  146,  59  Pac.  340. 

i:iHolden  z:  Hardy,  supra  ;  Muller  v.  Oregon,  supra  ;  Knoxville  Iron  Co. 
v.  Harbison  (1901)  183  U.  S.  13,  22  Sup.  Ct.  1;  see  also  Richard  Olney, 
Discrimination  against  Union  Labor— Legal  ?,  42  American  Law  Rev.  161,  for 
a  criticism  of  Adair  v.  United  States,  supra,  and  dissenting  opinion  of  Mr. 
Justice  Holmes  in  Coppage  v.  Kansas,  supra.  Moreover,  usury  laws,  the 
constitutionality  of  which  has  never  been  questioned,  and  legislation  regu- 
lating the  contracts  of  seamen  as  to  wages,  Patterson  v.  The  Bark  Eudora 
(1903)  190  U.  S.  169,  23  Sup.  Ct.  821,  are  admirable  examples  of  legisla- 
tion which  restricts  liberty  of  contract  in  protecting  one  class  against  the 
oppression  of  another. 

"See  Roscoe  Pound,  Liberty  of  Contract,  18  Yale  Law  Journal,  454. 
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it  has  never  beei  -  definition17  would  seem  to  point 

t-»  the  fact  that  the  Court  realized  that  it  was  more  or  less  dependent 
upon   conditions  which   were  constantly   changing.     In   the   realm   of 
decided  cases  it  may  fairly  be  said  that  the  constitutionality  of  legisla- 
the  hours  of  labor  of  women  in  all  industries.18  and  of 
-    rous  and  unhealthy  occupatio  ablished.     How- 

ay  distinction  between  nun  and  women  is  concerned, 
obvious  that  such  distinction   is  simply  a  matter  of  degree.     If 
■••  unable  to  labor  more  than  eight  hours  a  way  and  retain 
health,   it  certainly  is  not   unreasonable  to  suppose  that  there 
•   be  a  limit  beyond  which  man  cannot  labor  without  suffering  a 
sponding  detriment,   and   this  irrespective  of   the  occupation   in 
stion,  though  the  exact  number  of  hours  would  undoubtedly  vary 
rding  r..  occupation.     .Moreover  it  is  difficult  to  see  why  the  con- 
stitutionality of  a  statute  establishing  a  minimum  wage  is  not  to  be 
I    by   the   same   standards    which    are   decisive    in   the  con- 
sideration of  an   hours  law.     Certainly  a   fair  living  wage   i-  just   as 
asary  to  the  maintenance  of  health  as  a  restraint  on  the  hours 
oi  labor.     And  it  is  submitted  that,  even  though  the  statute  causes  a 
diminution  of   investment  returns  after  they   have  accrued,  such  an 
legislative  power  to  further  the  public  welfare  is  not, 
ly  for  that  reason,  any  more  a  taking  of  the  employer's  property 
without  '1   ■  -  .1  restraint  on  the  number  of  hour-  of  labor. 


Patent  Rights   \\i>  the  Anti-Trust   Laws— An  analysis  both  of 
granted  under  the  patent  laws  and  of  the  limitations  imp 
by  the  Sherman1  and  Clayton2   Laws  is  necessary  before  the  border 
line  cases,  involving  the  inevitable  conflict  between  a  statute  granting 
monopoly  and  those  curbing  it.  can  be  intelligently  discussed. 

On  the  one  hand,  it  is  unquestioned  that  patent  monopolies  under 

d   circumstances   are   sanctioned   under   the   laws,   but   the  true 

the    right    i-   often    misunderstood.      A    patent 

only  the  right  to  exclude  others  from  making,  using,  <>r  vending  the 

article  embodied  in  his  patent.1     The  right   to  make,  use,  and  sell  he 

already   ha-   before  acquiring   hi-   monopoly.     These  three  rights  of 

exclusion   may  he  separately  or  together  relaxed  by  the  patentee  so 

others  may  enjoy  partially  the  benefit  of  the  monopoly.4     It  was 

originally  considered  that,  a-  the  patentee  might  withhold  his  patent 

altogether  from  the  public,8  he  might  grant  it  on  any  term-,  no  n 


n  v.  New  Orleans,  supra;  Freeland  v.  William-  i  1889)   1^1 
r.  S.  4ii5.  9  Brown  v.  X.  .  1899)   175  U.  S.  172,  20 

•    77. 
"Mull  n,  supra;  Ritchie  &  Co.  v.  Wayman  (1910)  -M4  111.  509, 

Mill.r  :•.  Wilson,  supra. 

<v  ra :   B  iltimon    &  i  >.   K.  R.  v.  Int.  Com    Comm 
(1911)  221   U    S   612,  621;  State  v.  Cantwell   (1904     179  M.. 

■      -n   |  1890) 
730  l  1914), 

97  U    S.  501  ;  see  Bio  »mer  v.  M  ■< luewan 

-  i  210  V    S.  405,  28  Sup.  Cl 
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how  unreasonable.6     It  is  this  latter  view  which  is  at  present  under- 
going change. 

In  contradistinction  to  the  statutes  governing  patents,  the  Sherman 
and  Clayton  acts  represent  the  opposite  tendency  toward  curbing 
monopoly.  The  Sherman  Law,  as  interpreted  by  the  Supreme  Court,7 
condemns  those  restraints  of  trade  which  are  unreasonable,  and  those 
only,  while,  under  the  Clayton  Law,  it  is  unlawful  for  any  person  to 
lease  or  sell  any  goods  or  other  commodities  on  condition  that  the 
lessee  or  purchaser  shall  not  use  the  goods  with  supplies  or  other 
commodities  of  a  competitor  where  the  effect  of  such  lease  shall  be 
substantially  to  lessen  competition  or  tend  to  monopoly.8  How  far 
these  restrictions  are  to  extend  has  become  a  question  of  increasing 
importance,  and  in  consequence  the  recent  United  States  Supreme 
Court  cases  of  Straus  v.  Victor  Talking  Machine  Co.  (Oct.  Term, 
1916,  Xo.  374,  decided  April  9,  1917)  and  Motion  Picture  Patents  Co. 
V.  Universal  Film  Manufacturing  Co.  (Oct.  Term,  1916,  Xo.  715, 
decided  April  9,  1917)  in  which  this  conflict  of  opposing  policies 
was  resolved  in  each  instance  against  the  patentee,  are  of  particular 
interest.  The  questions  arose  over  how  far  the  rights  of  the  patentee 
extend  in  regard  to  restrictions  on  the  resale  price  and  on  the  right 
of  user  after  the  patented  article  has  been  resold. 

In  the  first  case,  the  Victor  Company  by  a  "license  notice"  declared 
that  the  machine  was  licensed  for  use  for  the  term  of  the  patent  having 
the  longest  time  to  run  and  might  be  used  only  with  sound  records  and 
needles  of  the  plaintiff.  Only  the  right  to  use  for  demonstrating 
purposes  was  granted  to  the  distributors  and  they  might  assign  the 
like  right  to  the  public  or  to  regularly  licensed  Victor  dealers.  The 
latter,  on  payment  of  a  royalty  of  not  less  than  two  hundred  dollars, 
could  grant  a  right  of  use  to  the  public,  provided  the  grant  were  made 
to  the  public  only  at  a  price  fixed  by  the  plaintiff.  At  the  expiration 
of  the  patents  the  Victor  was  to  become  the  property  of  the  ultimate 
purchaser  outright.  The  defendants,  being  partners  in  R.  H.  Macy 
&  Co.,  had  bought  the  machines  and  were  selling  them  in  defiance 
of  any  price  restrictions.  In  an  action  for  an  injunction  brought  by 
the  Victor  Company  to  restrain  the  defendants  from  selling  the 
machines  and  violating  the  patents,  the  Court  held  that  the  attempt 
to  create  price  restrictions  by  license  notices  was  invalid  and  that  a 
license  notice  was  a  mere  attempt  to  cover  a  sale,  which,  if  con- 
summated, in  the  Court's  view  could  give  to  the  patentee  no  further 

•Commercial  Acetyline  Co.  v.  Autolux  Co.  (C.  C.  1910)  181  Fed.  387, 
391, — "The  government  has  left  the  matter  of  tribute  entirely  to  the  patentee 
and  the  public  with  whom  he  must  deal.-'  National  Phonograph  Co.  v. 
Schlegel  (8  C.  C.  A.  1904)  128  Fed.  733.  735—  "it  rests  with  the  owner  to 
say  what  part  of  this  property  he  will  reserve  to  himself  and  what  part  he 
will  transfer  to  others  and  upon  what  terms  he  will  make  the  transfer.'' 
Cf.  Bement  v.  National  Harrow  Co.  (1902)  186  U.  S.  70,  91,  22  Sup.  Ct. 
747, — "the  very  object  of  these  laws  is  monopoly,  and  the  rule  is,  with  few 
exceptions,  that  any  conditions  which  are  not  in  their  very  nature  illegal 
with  regard  to  this  kind  of  property,  imposed  by  the  patentee  and  agreed 
to  by  the  licensee  for  the  right  to  manufacture  or  use  or  sell  the  article, 
will  be  upheld  by  the  courts." 

'United  States  v.  Standard  Oil  Co.  (1911)  221  U.  S.  1.  60  ct  seq.,  31 
Sup.  Ct.  502.  The  Sherman  Law  does  not  apply  to  the  strict  patent  mo- 
nopoly.    Henry  v.  A.  B.  Dick  Co.  (1912)  224  U."  S.  1,  32  Sup.  Ct.  364. 

*38  Stat.  731. 
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right  to  restrict  the  resale  price.9  A  sale  need  not  necessarily  terminate 
,,  odor's  hold  over  the  chattel.10  Furthermore,  the  right  to  exclude 
others  from  the  sale  of  a  patented  article  must  not  in  this  connection 
be  confused  with  the  sale  of  the  tangible  article  itself.11  In  case  of 
unrestricted  -ale  the  hater  would  pass  out  of  the  limits  of  the 
monopoly,12  and  into  the  purview  of  the  anti-trust  acts,  but  the  right 
ra  from  selling1  articles  is  not  subject  to  any  sup- 
posed rule  that  when  a  thing  is  once  sold  the  vendor  may  not  still 
retain  a  qualified  hold  on  it  in  the  hands  of  third  persons.13  Conse- 
quently it  would  seem  that  the  only  way  to  uphold  the  decision  in 
the  V  3  on  the  ground  that  such  a  restriction,  even  though 

attached    to    a    patented    article,    is    an    unrea-  !    therefore 

unlawful  restraint  of  trade. 

:i  of  the  decision  from  an  economic  as  well  as  from  a 
legal  must  be  questioned,  if  the  sale  price  fixed  was  reason- 

That  there  is  enlightened  opinion   against  the  Court's   view   is 
shown   by  the  urging  at   th  4on  of  Congress  of  the  Stevens 

Trie.  ce    Bill   allowing   such    restrictions.14      The   result   of 

cutting  such  as  that  practiced  by  Macy  has  been  to  drive  small 
r-    ..lit:    of   business   with    a   consequent   damage   to    the   manu- 

uer  &  Cie.  v.  O'Donnell  (1913)  229  U.  S.  1,  33  Sup.  Ct.  616,  was 
to  be  sustained,  the  Court  could  not  decide  the  principal  case  otherwise. 
The  former  case  decided  that  if  a  sale  of  the  patented  article  was  made, 
the  resale  price  could  not  he  fixed  by  the  patentee.  The  license  to  use  in 
the  principal  case  is  undoubtedly  an  attempt  to  avoid  what  is  by  clear  im- 
plification  a  sale,  by  the  use  of  terms  which  would  indicate  a  license. 

"The  rule  applied   in   the  principal   case  by  the  Supreme   Court  would 

iv  the  possibility  of  such  a  thing  as  a  conditional  sale,  and  yet 

Mr.  Justice   Holmes,    (Justices   McKenna  and   Van   Devanter  concurring) 

in  hi-  dissenting  opinion  in   Motion  Picture  Patents  Co.  r.  Universal   Film 

Mfg.   Co.   says,  -I   will   add    for  its  bearing  upon   Straus  V.  Victor  Talking 

.  that  a  conditional  sale  retaining  the  title  until  a  future  event 

after  delivery,  h;  ided  to  be  lawful  again  and  again  by  this  court. 

ice  Machine  Co..  239  U.   S.  268,  272." 

"Webber  v.  Virginia  (1880)   103  U.  S.  344;  Ford  Motor  Co.  v.  Union 
•    i  ■  573;   IS  C  lumbia  Law  Rev.  721  ; 

!•".  Granville  Munson,  Control  of  Patented  am!  Copyrighted  Articles 

rnal,  272;  semble,  Commercial  Acetyline  Co.  :•.  Au- 
\ipra. 

-  7-.  lliiike,  supra.  When  the  royalty  has  once  been  paid  to  a 
party  entitled  to  receive  it,  the  patented  article  then  becomes  the  absolute, 
unrestricted  property  of  the  purchaser,  with  th<  i  II  it  as  an  < 

tial   incident  of  ownership.     Keeler  v.  Standard  Folding    Bed   Co.    (1895) 
157  U 

Law  Journal,  272.     See  note   10,  supra. 

"64th    '  ill-;.    13568.      Price   fixing   was   prevented  on 

articl<  Dr.  Miles  Medical  Co    i     P. irk  & 

373,  31    Sup.  ct    376,  ..ii  copyrighted  articles, 

•Merrill  Co.  v.  Straus  (1908)  210  l\  s.  339,  28  Sup.  Ct.  722,  and  on 

rticlea,  Bauer  &  Cie.  v.  O'Donnell,  supra.    See  30  Harvard  Law 

t  a  branded  bul  unpatented  article,  how  over,  may 

•  II    to    the    •  t     Atlantic    8 

D.  C    1915)  224  Fed,  2  <     C     \.  1915) 

227  I-        I  Rom    G.  B  Ri|  hi   to  R 

•:rnal,   194. 
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facturer.15  It  certainly  appears  just,  as  some  exponents  of  price  fixing 
have  maintained,  that  the  manufacturer  who  by  diligence  has  built 
for  himself  a  large  business  dependent  in  the  main  for  its  success 
on  the  standardization  of  its  products  should  reap  the  benefit  of  his 
business  acumen.16  The  result  of  price  cutting  is  that  the  small 
retailer  refuses  to  buy  the  products  of  the  manufacturer.  The  prac- 
tice in  itself  is  a  means  used  to  acquire  monopoly.17 

In  the  Motion  Picture  Patents  case  the  plaintiffs  had  acquired 
a  patent  called  a  ''Latham  Loop"  which  was  necessary  on  all  projecting 
machines  used  for  showing  motion  pictures.  It  was  sold  with  a 
restriction  notice  that  it  was  to  be  used  only  with  films  supplied  by 
the  plaintiff  corporation.  The  defendant  was  using  it  in  connection 
with  two  films  produced  by  firms  other  than  the  plaintiffs.  The 
Court,  in  passing  on  the  restrictions,  held  that  they  were  an  illegal 
attempt  to  extend  the  patent  monopoly  to  commerce  in  unpatented 
articles. 

Even  if  the  restrictions  were  not  justifiable  merely  as  an  exercise  by 
the  patentee  of  the  monopoly  rights  granted  him  by  the  statute,  the 
further  test  of  whether  an  unreasonable  restraint  of  trade  within 
the  Sherman  act  was  accomplished  should  be  applied.  It  will  be  seen 
at  a  glance  that  in  this  case  an  unreasonable  monopoly  was  created  in 
the  business  of  producing  moving  pictures.18  There  was  therefore  a 
fundamental  distinction  between  this  and  the  Dick  case19  in  which  no 
monopoly  on  unpatented  articles  except  in  a  very  narrow  field  was 
created.20  Judged  from  economic  standards,21  no  harm  is  done  to  the 
public  if  the  machine,  i.  e.  the  mimeograph  in  the  Dick  case,  is  sold  at 
cost  and  the  accompanying  product,  i.  e.  the  paper  and  ink,  at  a  rea- 
sonable price,  but  there  must  be  enough  competition  in  the  other 
branches  of  the  manufacture  of  paper  to  establish  the  reasonable  price.22 
The  public  is  clearly  benefited  by  acquiring  the  mimeograph  at  cost 

'"Charles  Thaddeus  Terry,  Price  Standardization,  Pamphlet  of  American 
Fair  Trade  League,  p.  25 ;  E.  S.  Rogers,  Predatory  Price  Cutting  as  Un- 
fair Trade,  27  Harvard  Law  Rev.  139. 

10Terry,  op.  cit.  19. 

17See  note  IS,  supra. 

"Edwin  P.  Grosvenor,  Patent  Rights  and  The  Anti-Trust  Laws,  17  Co- 
lumbia Law  Rev.  229. 

lJHenry  v.  A.  B.  Dick  Co.,  supra.  The  Court  seems  to  have  gone  out 
of  its  way  to  overrule  this  case. 

2017  Columbia  Law  Rev.  211.  "Applying  the  'rule  of  reason'  to  the  Dick 
case  it  is  apparent  that  the  restriction  under  consideration  did  not  tend  to 
bring  about  the  evils  which  the  Sherman  act  was  designed  to  prevent.  The 
restriction  left  the  whole  world  free  to  manufacture  and  sell  paper  and 
ink." 

21This  seems  to  be  the  only  possible  method  of  testing  whether  a  re- 
straint of  trade  is  reasonable  or  unreasonable  within  the  Sherman  act. 
Of  course  to  quarrel  with  the  overruling  of  the  Dick  case  because  the 
writer  does  not  consider  the  monopoly  sufficiently  unreasonable  in  that  case 
is  rather  like  disagreeing  with  the  opinion  of  the  Court  on  a  question  of 
fact  but  it  is  submitted  that  the  panacea  is  rather  to  be  approached  through 
regulation  than  by  the  promulgation  of  a  flat,  unyielding  rule. 

"Otherwise  the  very  evils  which  the  Sherman  act  aimed  to  prevent 
would  exist,  i.  e.  a  restraint  which  would  keep  up  prices. 
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paper  at  a  reasonable  price.28     Of  course,  the  Clayton  Law 
with  its  stringent  provisions  may  have  done  away  with  the  possibility 
of  interlocking  restrictions,24  bnt  the  Court  refused  unfortunately  to 
consider  this   case   in  connection  with  the  more  recent  statute  or  to 
■  n  whether  the  law  itself  was  retroactive.     Consequently,  the 
decision  appears  regrettable  from  a  number  of  points  of  view.    Perhaps 
:  of  administration  would  be  so  vastly  enlarged,  in  case  inter- 
-  wore  allowed,  that  the  system  is  impossible  of  prac- 
Lution  and  ought  to  be  subject  to  the  rule  enunciated  by  the 
Court,  but  if  ce  of  administration   could  be  so  successfully 

developed  as  adequately  to  cope  with  the  possible  and  even  probable 
the  consumer,  as  well  as  the  manufacturer,  would 
clearly  be  the  real  beneficiary.  The  Supreme  Court  by  these  decisions 
to  have  accomplished  a  result  which,  beside  appearing  economi- 
cally questionable,  distinctly  limits  the  patentee's  exclusive  right  to 
make.  vend,  and  use. 


Rights  op  Licensee  Against  Third  Parties. — Every  license  which 

[a  not  a  bi  'i-  a  trespass  has  contractual  or  property  elements 

■  ••    .  with  it  upon  which  the  rights  of  the  licensor  in  law  or  in 

i  quity  depend.    Tims  the  giving  of  a  right  to  cut  and  take  away  timber 

eys  not  only  a  license  but  a  property  right  in  the  timber  as  it  is 

"The  first  case  treating  the  validity  of  interlocking  restrictions  is  the 
Button  Fastener  case  (6  C.  C.  A.  1896)  77  Fed.  288.  in  which  the  patentee 
required  the  purchaser  of  a  patented  article  for  fastening  buttons  on  shoes 
to  use  it  only  with  staples  made  by  the  patentee.  It  was  held  that  the 
buyer  obtained  title  to  the  tangible  machine  but,  as  to  the  right  to  use, 
he  was  a  mere  licensee.  Cortelyou  :•.  Lowe  (2  C.  C.  A.  1901)  111  Fed. 
KI05;  cf.  Rupp  v.  Elliott  (0  C  C.  A.  1904)  131  Fed.  730.  This  restriction 
has  been  limited  to  cases  where  the  unpatented  articles  were  not  public 
commodities  or  the  ordinary  commodities  of  life.  Cortelyou  v.  Johnson 
(2  C.  C.  A.  1906)  14?  Fed.  933;  see  Crown  Cork  &  Seal  Co.  v.  Brooklyn 
Bottle  Stopper  Co.   (C  C.  1909)   172  Fed.  225. 

"One  turns  with  regret  from  the  decision  of  the  District  Court  in 
I'm;  •  d  Shoe  Machinery  Co.   (Mass.  1915)   222  Fed.  34(), 

to  the  Missouri  I  cision  handed  down  in  1916  in  234  Fed. 

127.     In  the  former  case  the  validity  of  intei  trictions  was  up- 

held where  all  the  articles  included  are  patented  and  a  l< 
when   the  machim  latter  the  trusl   was  dis- 

I  under  the  exceedingly  stringent  provisions  of  the  Clayton  act.    The 
lution  of  this  concern  when  the  prices  were  shown  t"  \><-  reasonable 
and  the  manufactu  tie'  machines  sati  ubtful 

value.    'Mi.-  machine    in  question  were  those  n~<c|  in  one  pari  of  the  manu- 

hoe    and    had    to    1"'    Carefully    adjusted    to    one    another    so 

that   tie-  work  could  be  continuous.     Under  tin-  Clayton   Law  it   may  he 

that  tie   very  appearance  of  evil  musl  be  guarded  against  and  that  the  rule 

train!  ha-  b<  en  t.>  some  extei 

would  !><•  unfortunate.    "To  lay  down  a  flat  rule",  such  as  this,  "and 

enforce  it   though  the  heavens   fall  of  our  law  when 

legal  principles  had  not  attained  diversification,  and  tie-  science  of  adminis- 

;  unborn."    2''  Harvard  Law  Key.  447.    Whether  this  will 

of  ill,-  Clayton  act  is  Mil!  open  to  question. 

i     i    t     Atlantic  Tea    C>\   v. 

t  Co    (D   C    I'M"  i  |  i  .ill.. , ,  ii.  Mont 

Th<-    !  tnmission   and    The  Clayton    Act,   in   "Some   I. red 

.'   seq. 
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cut,1  and  if  there  is  also  a  contract  to  sell  the  timber,  a  contractual 
right  is  likewise  created.2  At  common  law  these  various  rights  are 
carefully  differentiated,  a  licensee  being  protected  only  in  those  cases 
where  his  license  is  "coupled  with  an  interest".3  In  such  instances  it 
is  in  reality  the  interest  and  not  the  license  which  is  protected,4  but 
even  this  protection  is  only  afforded  provided  the  interest  is  in  property 
and  not  purely  contractual  in  nature.5  If  the  attempted  grant,  conse- 
quently, is  within  the  Statute  of  Frauds,  the  licensee  acquires  no  rights 
as  against  the  licensor,6  but  he  is  protected  as  against  third  parties.7 
If  it  is  not  a  recognized  property  right,  however,  law  will  not  protect 
the  licensee  at  all.8 

Courts  of  equity  in  dealing  with  this  problem  have  two  difficulties 
to  face,  the  Statute  of  Frauds,  and  the  recognition  as  property  rights 
of  interests  which  are  not  so  regarded  at  law.  As  to  the  first,  the  parties 
may  intend  a  parol  gift  or  contract  for  an  interest  in  land.  If  this  is 
their  real  intent,  the  doctrine  of  part  performance  is  applicable.9  But 
where  no  intent  to  convey  an  interest  in  land  exists  the  weight  of 
authority  agrees  that  no  equitable  rights  in  favor  of  the  licensee  can 
arise.10  In  some  jurisdictions  where  the  licensor  may  be  estopped 
despite  the  Statute  from  revoking  the  licence  by  reason  of  the  licensee's 

White  v.  King  (1891)  87  Afich.  107,  49  N.  W.  518;  Cool  v.  Peters  Box 
Co.  (1882)  87  Ind.  531.  Before  any  trees  are  cut,  the  license  is  revocable 
and  the  licensee  remitted  to  his  action  on  the  contract.  See  Fletcher  v. 
Livingston  (1891)   153  Mass.  388,  26  N.  E.  1001. 

TCerrison  v.  Smith  [1897]  2  Q.  B.  445.  Such  contracts  may  amount  to 
the  sale  of  an  interest  in  land.     White  v.  Foster   (1869)    102  Mass.  375. 

3Long  v.  Buchanan  (1867)  27  Md.  502;  cf.  Wood  v.  Leadbitter  (1845) 
13  M.  &  W.  *838;  Fletcher  v.  Livingston,  supra;  but  see  Butler  v.  Man- 
chester etc.  Ry.   (1888)  21  Q.  B.  D.  207. 

4Brown,  Statute  of  Frauds   (5th  ed.)   §  27. 

*Cf.  Hill  v.  Tupper  (1863)  2  H.  &  C.  *121.  Theatre  tickets  constitute 
the  leading  example  of  rights  purely  contractual ;  by  the  great  weight  of 
authority  they  are  revocable  although  the  licensor  commits  a  breach  of 
contract  in  so  doing.  Hornev  v.  Nixon  (1905)  213  Pa.  20.  61  Atl.  1088; 
Shubert  v.  Nixon  Co.  (1912)  83  N.  J.  L.  101,  83  Atl.  369;  Marrone  v. 
Jockey  Club  (1913)  227  U.  S.  633,  33  Sup.  Ct.  401;  contra,  Hurst  v.  Pic- 
tures Theatres  Ltd.  [1915]  1  K.  B.  1.  The  last  cited  case  was  not  decided 
purely  on  common  law  grounds,  since  the  right  of  the  ticket-holder  to 
recover  in  tort  was  based  on  the  assumption  that  equit)'  would  have  en- 
joined his  expulsion.     See  31  Law  Q.  Rev.  217. 

Toot  v.  New  Haven  etc.  Co.  (1854)  23  Conn.  214;  Kamphouse  v. 
Gaffner  (1874)  73  111.  453;  cf.  Banghart  v.  Flummerfelt  (1881)  43  N.  J.  L. 
28;  see  Lawrence  v.  Springer  (1892)  49  N.  J.  Eq.  289,  24  Atl.  933. 

7Miller  v.  Greenwich  (1898)  62  N.  J.  L.  771,  42  Atl.  735;  Cool  v.  Peters 
Box  Co.,  supra. 

sHill  v.  Tupper,  supra;  Stockport  Waterworks  Co.  v.  Potter  (1864) 
3  H.  &  C.  300. 

"Frogley  v.  Earl  of  Lovelace  (1859)  Johnson  333;  cf.  Nat.  Stock  Yards 
v.  Wiggins  Ferry  Co.  (1884)  112  111.  384;  Wisemann  v.  Lucksinger  (1881) 
84  N.  Y.  31;  Jackson  Sharp  Co.  v.  Phila.,  etc.  R.  R.  (1871)  4  Del.  Ch.  180. 

"Minneapolis  Mill  Co.  v.  Minneapolis  etc.  Ry.  (1892)  51  Minn.  304, 
53  N.  W.  639;  Crosdale  v.  Lanigan  (1892)  129  N.  Y.  604,  29  N.  E.  824; 
Morse  v.  Lorenz  (1914)  262  111.  115.  104  N.  E.  237;  Lawrence  v.  Springer, 
supra;  contra,  Rerick  v.  Kern  (Pa.  1826)  14  S.  &  R.  267;  Messick  v.  Mid- 
land Ry.  (1890)  128  Ind.  81,  27  N.  E.  419;  see  United  States  v.  Baltimore 
&  Ohio  Ry.  (D.  C.  W.  Va.  1875)  24  Fed.  Cas.  No.  14510. 
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expending  money  on  the  faith  thereof,  it  would  seem  that  an  equitable 
erty  right  has  been  created  which  will  be  protected  as  against  third 
parti 

ooing  that  the  right  is  something  which  cannot  be  the  subject 
of  grant  at  common  law,  there  is  more  difficulty  in  equity  affording  its 
protection.  It  i-.  of  course,  Bettled  that  the  malicious  interference  with 
contract  rights  may  give  rise  to  a  tort  action  at  law1-  or  to  a  right  to 
injunctive  relief  in  equity.13  But  it  is  open  to  question  whether  the 
thus  afforded  is  to  the  contract  itself  or  to  its  subject 
matt  '  I  irse,  where  the  petitioner  has  an  adequate  legal  remedy 
on  his  contract  no  injunction  prohibiting  third  parties  from  inducing 
a  breach  of  contract  will  issue.14  It  is  conceivable,  however, 
that  although  the  contract  does  not  involve  a  transfer  of  property 
rights,  the  legal  remedy  may  be  grossly  inadequate.  Such  a  situation 
arose  in  the  recent  case  of  Sports  etc.  Agency  v.  "Our  Dogs"  Pub.  Co. 
[1916]  2  K.  B.  880,  aff'd.  (Ct.  of  App.)  61  S.  J.  299,  where  the  pro- 
priel  g  show  gave  to  the  assignor  of  the  plaintiff  an  exclu- 

sive right  to  take  picture-  of  the  show.  The  defendant  also  took 
pictures,  although  he  had  notice  of  the  plaintiffs  rights,  and  the  action 
in  equity  to  restrain  the  defendant  from  publishing  his  pictures. 
i  d  to  grant  relief,  seemingly  on  the  ground  that  the 
plaintiff  had  no  property  which  he  could  acquire  by  assignment  and 
which  equity  would  protect.  The  decision  thus  amounts  to  a  holding 
that  equity  will  not  protect  rights  purely  in  personam. 

matter  of  theory  the  result  is  not  to  be  commended.  Strictly 
ntractual  rights  are  obligations  in  personam,  and  are 
so  treated  in  law.18  The  tendency  in  equity  has  been  to  treat  the 
bion  of  the  contract  as  giving,  through  the  possibility 
of  enforcement  of  such  personal  obligation,  some  sort  of  right  in  fern 
in  the  subject-matter.18  However,  the  more  recent  cases  -how  a  desire 
to  break  away  from  the  narrow  view  that  equitable  rights  can  only 
exist  in  what  law  considers  property,  and  the  courts  are  attaining  a 
broader  result  either  by  creating  new  prop)  rty  rights  by  way  of 
analogy,17  or.  by  requiring  only  that  "the  act  complained  of  will  result, 

mewhat    remotely,    in    injury   to   property."18     Co 
quently  it  would  seem  that  equity  can  now  specifically  enforce  contracts 
cure  purely  personal  rights,  where  there  is  even  a  remote  injury 

"Philips  v.  Cutler   (1915)   89  Vt.  233,  95  Atl.  487;  see  Baldock 

fl891)   21   Ore.  73,  26   Pac.   1078;  contra.  Dark  v.  Johnston    (1867) 

rtiori,  when    I  parol  contract  which  equity  might 

Really  perform.     Sec  Churchill  v.  Russell   (1905)   148  Gal.  1,  82  Pac 

440. 

"Burdick,  I  I     Cud  ed.)  §  96;  Pollock,  Law  of  Torts   (10th 

'47. 

Central  News  Ltd.  [1897]  2  Ch.  48. 
"2    High,    Injunction-.   S    1107. 
"Pollock,  op.  cit.  572;  31   Law  Q.  Rev.  222n. 
olumbia  La 

Co.   [1895]    !    (>    I:    147;    Borough 
Bill  P  v.  Lev)    (1911)   144    \,,,,.  Div.  784,  129  X.  Y.  Shim-   740; 

D.  ( Ihio,  1913  i  209  Fed    "17   aff'd    215 

•  al  Tel.  <'■•.  v.  Western  Un  :  I  \    1902)   11" 

:.  300 
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to   property,    and    should   therefore   protect    the   impairment   of   such 
rights  at  the  hands  of  strangers. 

This  should  be  decisive  of  the  principal  case.  Moreover  there  is  no 
practical  reason  why  equity  should  not  protect  a  personal  obligation 
of  this  type,  since  it  is  quite  as  unconscientious  for  a  third  party  to 
interfere  with  a  personal  contract  as  it  is  to  interfere  with  a  contract 
for  the  sale  of  land.  The  sole  reason  for  distinction  between  the  cases 
is  in  the  adequacy  of  the  legal  remedy.  If  the  inadequacy  of  the 
legal  remedy  under  the  facts  of  the  principal  case  is  conceded,  the 
result  reached  must  be  considered  as  at  least  doubtful  on  principle, 
and  illiberal  in  its  practical  effect.19 


Mutuality  as  Affecting  Specific  Performance  of  Contracts 
Relating  to  Options. — A  loose  use  of  the  term  "mutuality"  and  a 
willingness  on  the  part  of  the  courts  to  adopt  a  rule  and  apply  it 
broadcast,  without  analysis  of  the  reasoning  behind  the  rule  and  its 
applicability  to  the  particular  case  at  hand,  has  led  to  a  quagmire 
of  conflicting  authority  on  the  question  of  specific  performance. 

It  is  laid  down  generally  that  equity  will  not  specifically  enforce 
a  contract  unless  there  is  mutuality  of  obligation  and  of  remedy.1 
Yet  one  who  has  not  signed  the  memorandum  of  a  contract  for  the  sale 
of  land  may  have  specific  performance  against  the  party  who  has 
signed.2  Similarly  a  plaintiff  will  not  be  denied  relief  simply  because 
he  was  an  infant  when  he  entered  the  contract;3  and  a  vendor  who 
has  good  title  at  the  time  of  the  decree  will  not  be  denied  relief  solely 
on  the  ground  that  his  title  was  unmarketable  at  the  time  the  con- 
tract was  made.4    Again,  in  the  case  of  a  bilateral  contract  performed 

"One  questionable  solution  of  the  problem  is  to  call  every  obligation  a 
property  right.     See  1  Harvard  Law  Rev.  9. 

Try,  Specific  Performance  (3rd  ed.)  §  460;  Pomeroy,  Specific  Per- 
formance (2nd  ed.)  §§  162-163. 

2Ullsperger  v.  Meyer  (1905)  217  111.  262,  75  N.  E.  482.  This  is  true 
whether  the  plaintiff  is  vendor.  Armstrong  v.  Marvland  Coal  Co.  (1910) 
67  W.  Ya.  589,  598,  69  S.  E.  195,  or  vendee.  Fox  r.  Hawkins  (1912)  150 
App.  Div.  801,  135  N.  Y.  Supp.  245.  The  theory  is  that  the  plaintiff  by 
filing  his  bill  renders  the  obligation  mutual  and  enables  the  court  to  protect 
the  defendant  while  aiding  the  plaintiff.  See  Richards  v.  Green  (1872) 
23  N.  J.  Eq.  536.  Originally,  mutuality  both  of  obligation  and  remedy  were 
required  as  of  the  date  of  the  contract  and  therefore  relief  was  refused 
in  such  cases  as  these.  Duval  v.  Myers  (1850)  2  Md.  Ch.  401;  Houser  v. 
Hobart  (1912)  22  Idaho  735,  127  Pac.  997.  If  the  contract  is  by  parol, 
such  part  performance  as  would  render  it  impossible  for  the  parties  to  be 
put  in  statu  quo  will  take  the  case  out  of  the  Statute  of  Frauds  and  enable 
equity  to  grant  relief.  Williams  v.  Carty  (1910)  205  Mass.  396,  91  N.  E. 
392;  Young  v.  Overbaugh  (1895)  145  N.  Y.  158,  39  N.  E.  712  (promise  of 
gift);  cf.  Milholland  v.  Payne  (1915)  169  App.  Div.  712,  155  X.  Y. 
Supp.  773. 

3Clayton  v.  Ashdown  (1715)  9  Yin.  Ab.  593  (G.  4)  2.  Otherwise  where 
the  plaintiff  is  an  infant  at  the  time  of  the  decree.  Flight  v.  Bolland 
(1828)  4  Russ.  298. 

4Jenkins  v.  Fahey  (1878)  73  N.  Y.  355;  Gibson  v.  Brown  (1905)  214 
111.  330,  73  N.  E.  578:  Gerba  v.  Mitruske  (1915)  84  N.  J.  Eq.  79,  141,  94 
Atl.  34;  but  cf.  Ten  Eyck  v.  Manning  (1893)  52  X.  J.  Eq.  47,  27  Atl.  900. 
Where  time  is  of  the  essence,  the  vendor  must  have  good  title  at  the  date 
called  for  by  the  contract.  Smith  v.  Browning  (1916)  171  App.  Div.  278, 
157  N.  Y.  Supp.  71. 
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on  '  ven  wlu-re  such  performance  was  not   compellable  in 

equity,"  and  of  a  unilateral  contract  where  there  has  been  complete 
tender  and  refusal,8  equity  will  grant  specific 
performance.0  The  reason  for  the  requirement  of  mutuality  is  to 
insure  justice.1  '  Where  the  defendant  has  already  received  that  which 
he  was  entitled  t<>  under  his  contract,  the  doctrine  of  mutuality  has 
no  application.11  Where  such  is  not  the  case,  the  mutuality  essential 
:■<  specific  performance  is  merely  that  which  will  enable  a  court  of 
equity,   while  enforcing  tin-  contract  on   behalf  of  one  party.   -,. 

ither  party  secures  that  to  which   he  is  entitled  under 
the  contract.12     Of  course,  since  the  right  t"  specific  performance  is 

'Topeka  Water  Supply  Co.  v.  Root   (1395)    56  Kan.   187,  42   Pac.  715; 
Safford  v.  Bart.er   I  1908)   74  X.  J.  Eq.  352,  363,  70  Atl.  371. 

Wloayan  v.   Moayan    (1903)    114   Ky.  .-55.  868,   72   S.   W.  33;   Turley  v. 
Thomas  (1909)  31  Nev.  181,  200,  101  Pac.  568. 

7Borel  v.  Mead   |  1884)   3  X.  M.  84,  2  Pac.  222;  Howe  v.  Watson   (1901) 
K.  415;  Howe  v.  Benedict  (1913)  176  Mich.  ?22.  142 
X.  W.  768;  contra,  semble  Mahaney  ::  Carr  (1903)  175  X.  Y.  454,  67  X.  E. 
903. 

*House  v.  Jackson  (1893)  24  Ore.  89,  32  Pac.  1027;  Fuller  v.  Artman 
i  69  Hun,  546,  24  X.  Y.  Supp.  13;  Harlan  v.  Harlan  (1910)  273  111. 
155.  112  X.  E.  452.  In  order  to  avoid  any  possible  complication  due  to 
the  mutuality  rule,  the  courts  tend  to  treat  contracts  as  bilateral  whenever 
possible,  particularly  in  cases  of  contracts  resulting  from  the  exercise  of 
an  option.  First  Xat'l.  Bank  v.  Corporation  Securities  Co.  (1915)  128 
Minn.  341,  150  X.  W.  1084;   Fox  v.  Hawkins,  supra,  note  J. 

A    few   jurisdictions,  however,  cling  to  a   stringent  application  of  the 

rule  requiring  mutuality  of  obligation  and  remedy  to  the  extent  of  refusing 

performance    in    cases    of    unilateral    contracts.      This    is    generally 

the   New   York  rule.     Yet  these  same  jurisdictions   hoid  con- 

ption,  which  are  usually  unilateral,  to  be  irrevocable  and  eni 

a   bilateral   contract   resulting   from  the  exercise   of   the   option.      Carney   V. 

Pendleton    (1910)    139  App.    Div.   152,   123   X.   Y.   Supp.   73S.     Wadick  v. 

-■    I'd    X.    Y.    1.   S3    X.    K.    571    and    Kevin   v.    Diet.'    (1909)    194 

X.  Y.  376,  N7  X.  ]•'..  454,  which  are  constantly  cited  as  the  leading  authorities 

in    New    York    for    the    proposition    that    equity    will   not   grant    specific   per- 

nce  <>f  unilateral  contra  not  decisions  to  that  effect    In 

■    relief  was  denied  because  oi  the  uncertainty  of  the  terms 

in    the   latter   ease    the   court    found    that   there   never    was 

any  contract  bee  r  was  never  accept,  d.     Moreover,  both  before 

nstances   where   New   York   o  urts   have 

mance   of  unilafr  •  racts 

tion.    In  re  Hunter  i  X.  Y.  1831)  1  Edw.  Ch.  1;  Baumann  v.  Pinckney 

i     lis  X.  Y.  460,  23  X.  !•;.  916;  Farlej   v.  Secor  (1915)   167  A.pp.  Div. 

)2   X.  Y.   Supp.  7n7.     For  general   discussion  of  the   New   York  rule 

Harlan    F.    Stone,    The    "Mutuality"    Rule    in    New    York,    16 

Columb  443. 

rhomas,  supra,  nol  v.  Millar. 1  (1909)   ISO  N.  C. 

63   S.   !■'.    1053;    Montgomery  Traction   Co.  v.   Montgomery    I..  &   W. 

•    Xat'l.    Bank   v.   Corporation 
Chicago  M.  &  St.   ]'.  R.  K.  v.  United   -    I 
\.  1914)  21 

'  ■  S    D    432. 
n    :•    Brittin   |  1'xhh  60  N.   I.  Eq. 
160,  46  ;  ; ;    ,,,,]   }■,,,"• 

ituality   in  Sj 
Rev.  1, 
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not  an  absolute  right,  but  is  left  to  the  sound  discretion  of  the  equity 
court,13  relief  may  be  denied  because  of  the  harsh  results  which  would 
flow  from  the  granting  of  specific  performance,14  or  because  the  con- 
tract is  one  calling  for  personal  services,15  or  is  one,  which  by  its  very 
nature  demands  continuous  performance,10  but  such  denial  of  relief 
should  not  be  confused  with  that  which  results  from  want  of  mutu- 
ality.17 

With  these  fundamentals  in  mind,  the  problem  of  the  right  of  a 
plaintiff  assignee  to  specific  performance  becomes  relatively  simple. 
Where  the  defendant  has  already  secured  performance  there  is  no 
reason  for  denying  relief  on  any  ground  of  alleged  want  of  mutuality.1* 
This  is  equally  true  where  the  assignee  not  only  receives  rights  but 
undertakes  obligations  under  the  contract  created  by  the  exercise  of 
the  option.19  Even  where  the  assignee  receives  only  the  rights  under 
the  contract  but  does  not  undertake  any  obligations,  there  would  seem 
to  be  no  difficulty  if  the  plaintiff  tender  the  performance  to  which  the 
defendant  is  entitled,20  or  if  the  assignor  is  joined  as  party  defendant. 
The  situation  here  is  analogous  to  the  case  where,  upon  the  death 
of  a  vendee  under  an  executory  bilateral  contract  for  the  purchase 
of  land,  the  heirs  of  the  deceased  may  go  into  equity  and  secure  specific 
performance  against  the  vendor,  either  upon  tendering  the  performance 
to  which  the  defendant  is  entitled-1  or  upon  joining  the  administrator 

ir'See  Western  Securities  Co.  v.  Atlee  (1915)  169  Iowa,  650,  151  N.  W. 
56;  Anderson  v.  Anderson  (1911)  251  111.  415,  96  N.  E.  265. 

"Philadelphia  Ball  Club  Ltd.  v.  Hallman  (1890)  8  Pa.  C.  C.  57;  see 
Singer  etc.  Co.  v.  Union  etc.  Co.  (1873)  22  Fed.  Cas.  No.  12904. 

i:'Stanton  v.  Singleton  (1894)  126  Cal.  657,  59  Pac.  146;  see  Ide  v. 
Brown  (1904)  178  N.  Y.  26,  70  N.  E.  101;  7  Columbia  Law  Rev.  204. 
Where  the  services  have  already  been  rendered,  specific  performance  should 
be  decreed,  see  note  7,  supra,  and  a  denial  of  relief  can  only  be  justified 
on  some  ground  of  public  policy  applicable  to  the  particular  case. 

"See  Clarno  v.  Grayson  (1896)  30  Ore.  Ill,  144,  46  Pac.  426;  Marble 
v.  Ripley  Co.  (1870)  77  U.  S.  339,  356. 

17Several  other  classes  of  contracts  are  sometimes  refused  specific 
performance  on  the  ground  of  want  of  mutuality: — contracts  containing  a 
stipulation  that  in  case  of  breach  the  plaintiff  shall  only  be  liable  in 
liquidated  damages,  Glassy.  Rowe  (1890)  103  Mo.  513.  539,  15  S.  W.  334, 
especially  where  the  provision  is  to  secure  a  right  to  alternative  performance, 
Davis  v.  Isenstein  (1915)  257  111.  260,  100  N.  E.  940;  contracts  containing 
an  express  waiver  by  the  defendant  of  the  right  to  specific  performance, 
Heckman's  Estate  (1912)  236  Pa.  193,  84  Atl.  689;  see  Wadick  v.  Mace. 
supra,  note  9;  contracts  allowing  the  plaintiff  a  right  to  terminate  at 
pleasure,  Brooklyn  Ball  Club  Ltd.  v.  McGuire  (C.  C.  1902)  116  Fed.  782; 
cf.  McCall  v.  Wright  (1910)  198  N.  Y.  143,  91  N.  E.  516.  As  to  the  last 
class  of  cases,  on  sound  theory  and  according  to  authority  relief  should 
be  granted,  Ames,  op.  cit.,  10  et  scq.;  13  Columbia  Law  Rev.  737,  739, 
and  if  not  granted,  the  denial  should  be  based  rather  on  possible  harshness 
than  on  want  of  mutuality.  Stone,  op.  cit.,  459  et  seq.  See  also  9  Columbia 
Law  Rev.  540.     On  principle  this  should  apply  to  the  other  classes  given. 

'"See  notes  5,  6,  7,  supra. 

"First  Nat'l.  Bank  v.  Corporation  Securities  Co.,  supra,  note  8;  Pearson 
v.   Millard,  supra,  note  10. 

■Fuller  v.  Artman,  supra,  note  8;  J.  I.  Case  Threshing  Machine  Co.  v. 
Farnsworth,  supra,  note  12;  see  10  Columbia  Law  Rev.  574;  contra,  Genevetz 
v.  Feiering  (1910)  136  App.  Div.  736,  121  N.  Y.  Supp.  392. 

"Weidenbaum  v.  Raphael  (1914)  83  N.  J.  Eq.  17,  90  Atl.  683. 
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!  as  party  defendant  and  praying  that  they 

rform  the  obligations  under  the  contract.    The  defend- 

-  what  he  has  bargained  for;  he  can  ask  no  more. 

In  the  light  of  the  foregoing,  the  question  of  specific  performance 

elated  to  options  really  furnishes  no  exception  to  the  rules  - 

i  rnin.tr  specific  performance  of  contract.--  in  general.22    But  it  is  n<  ces- 

in  this  branch  of  the  subject  to  distinguish  sharply  between  the 

..  itself  and  the  contract  resulting  from  its  exercise.     An  option 

rely  a  promise  to  keep  an  offer  open  for  a  certain  length  of  time.28 

If  the  promise  is  not  supported  by  consideration,  there  is  no  contract 

•  tion  but  only  a  naked  offer,  revocable  at  the  will  of  the  offeror;24 

ii   the  promise  is   supported  by  good   consideration,   there   is   a   valid 

tract   binding  on   the  optionor.28      Realizing   that  the  commercial 

value  of  the  option   rests   in   the  optionee's  assurance  that  the  offer 

will  remain  open  during  the  contemplated  period  of  time,  equity  courts 

have   specifically   enforced   the   optionor's    promise   where   there    was   a 

!'  option.26     Where  the  optionee  has  accepted  the  offer 

ii  the  time  Bet  by  the  option-'7  and  before  any  attempted  withdrawal 

"Thomas  v.  G.   B.   S.   Brewing  Co.    (1905)    102   Md.  417.  62   Atl.   633: 
v.  Warren   (1898)   175  111.  32*.  51   X.  K.  580;  13  Columbia  Law  Rev. 
Vet  the  courts  persist   in  calling  it  an   exception,  House  v.  Jackson, 
supra,  note  8,  presumably  because   they  believe  that   relief   would   be   im- 
possible under  the  general  rule. 

(1915)  169  Cal.  697,  147  Pac.  944;  Adams  v.  Peabody 
Coal  Co.  (1907)  230  111.  469.  82  N.  E.  645;  see  Trogden  v.  Williams  (1907) 
144  X.  C.  192,  56  S.  E.  865.  Professor  Langdell  seems  to  think  that  a 
contract  of  option  is  a  conditional  contract,  Langdell,  Equitable  Con- 
version, 18  Harvard  Law  Rev.  11,  12,  and  his  view  finds  some  support  in 
the  cases.  Bradford  v.  Foster  (1888)  87  Tenn.  4.  9  S.  W.  195;  Ward  v. 
1914)  165  X.  C.  218,  81  S.  E.  168;  see  Houghwont  v.  Boysondau 
7)  IX  X.  J.  Eq.  315.  31X.  This  would  seem  incorrect  since  the  con- 
sideration which  the  optionor  is  to  receive  for  his  obligation  to  convey  is 
not    that   which    is   given    for   the   option.     Certainly   the   majority   of   the 

•   an   option   contract  as  a  conditional   contract.      See  I 

25,  26,  infra.     At  least  three  views  of  the  nature  of  the  option  contract 

have  ill     although    not    an    executory    contract    for    the 

sale  of  land,  v.  t   it   is  an   executed  contract    tor  the  sale  of  the  right  to 

buy,  see  Fulton  v.  Messenger  (1907)  61  W.  Va.  477.  56  S.  K.  830;  tde  v. 

-,  supra,  note  2;   <2)   ii  inchoate  right  to  property  and  is 

ble    in    equity,    see    Smith    Co.   v.    Anderson    (1915)    84 

X.  J.  Eq.  681,  ''5  At!.  358;    (3)   it   is  such  an  executory  contracl   for  the 

to  an  equitable  conversion.    See  House  :•.  Jackson, 

supra,  n 

Cronkhite   (1909)   239  111.  9,  87  N.   !•'..  874;  see  Wilcox  v. 

7(1  Mich.  517,  38  X.  W.  555. 

■O'Brien   v.    Boland    (1896)    166    Mass.   481,   44    X.    E.   602;    Black   v. 

Maddox    (1898)    104  Ga.   157.  30  S.   K.  723;  Coppli    .      Ugeltinger   (1914) 

i,   140   Pac.   1073;  cf.  Friendly  v.   Elwert    (1911)    57  Ore.   :'"'. 

i.  motion  to  judgment  di  nied,   I  191]  I    112   Pac.   1085. 

'  I  Columbia  Law  Rev.  1037. 

nd,  supra,  note  23:  Watkins  v.  Robertson   (1906)   105 
I   S.   Iv  333;  see   Black  v.   Maddox,  supra,  note  25.     For   dis- 
n  of  the  nature  of  the  right  secured  by  tl  under  an  option 

ee  13  Columbia  Law  Rev.  757  and  note  23.  supra. 

of  an  option   is  nothing   more  than  the  acceptance 
in  offer  mu  pted   within  the  p<  riod     et  i 

■  nee  in  thi  I   the  option.     Eiollman 

143  M      369.  378,  45  S    V. 
'.o  W.  V;,.  73,  53  ipra. 
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of  it  by  the  offeror,  the  question  of  -whether  the  option  was  a  mere 
naked  offer  or  a  binding  promise  to  keep  the  offer  open  should  be 
deemed  immaterial  in  the  determination  of  whether  or  no  specific 
performance  of  the  new  contract  should  be  granted.28  Such  acceptance 
creates  a  new  contract,  either  bilateral  or  unilateral  according  to 
the  terms  of  the  offer.29  The  specific  performance  of  this  contract 
should  be  dealt  with  separately,  in  accordance  with  the  rules  just 
discussed.30 

These  questions  assume  a  new  interest  because  of  the  recent  New 
York  case  of  Dittenfass  v.  Horsley  (App.  Div.,  1st  Dept,  1917.  56 
X.  Y.  L.  J.  2195)  where  the  court,  with  one  judge  dissenting, 
follows  the  rule  supposed  to  have  been  laid  down  by  the  Court  of 
Appeals  in  Levin  v.  Dietz31  and  Wadick  v.  Mace.32  The  defendant 
and  one  Selznick  had  entered  into  a  contract  of  option  which  in 
substance  provided  for  the  sale  of  certain  stock  upon  the  payment  of 
a  stipulated  purchase  price.  No  place  for  the  acceptance  of  the 
option  was  named  except  in  a  supplementary  agreement.  The  plaintiff, 
an  assignee  of  the  rights  under  the  contract  of  option,  attended  the 
place  named  in  this  supplementary  agreement,  willing  and  able  to 
perform,  but  the  optionor  did  not  appear.  A  bill  for  specific  perfor- 
mance was  filed,  the  plaintiff  tendering  the  purchase  price  to  the  court. 
In  denying  relief,  the  court  stated  that,  even  if  there  had  been  a  proper 
acceptance  of  the  option,  (a  fact  which  the  court  denied)  specific 
performance  could  not  be  granted,  since  there  was  a  lack  of  mutuality 
inasmuch  as  the  plaintiff,  as  assignee,  had  assumed  no  obligations 
under  the  contract.  Such  a  statement  is  in  conflict  with  the  weight 
of  authority  and  seems  to  disregard  the  principles  explained  above. 


Eight  of  Carrier  to  Sue  for  Freight  After  Surrender  of  Lien. — 
A  carrier  in  possession  of  goods  under  authority  of  the  owner  has  a 
lien  thereon  for  its  transportation  charges,1  but  where  the  goods  are 
voluntarily  surrendered  without  payment  or  are  not  of  sufficient  value, 
when  sold,  to  satisfy  the  lien,  the  carrier  may  sue  for  the  amount  of 
freight  remaining  unpaid.  The  cases  are  clear  that  such  freight  may, 
under  various  circumstances,  be  collected  from  either  the  consignor 
or  the  consignee,2  but  the  reasons  underlying  the  liability  of  each 
are  different.    The  consignor  is  liable,  and  some  courts  hold  him  "prima 

"W.  G.  Rees  Co.  v.  House  (1912)  162  Cal.  740,  124  Pac.  442;  Donahue 
v.  Potter  &  George  Co.   (1901)  63  Neb.  128,  88  N.  W.  171. 

~JRo_ss  v.  Parks  (1890)  93  Ala.  153,  8  So.  368;  Black  v.  Maddox,  supra, 
note  25.  The  tendency  of  the  courts  has  been  to  call  the  new  contract 
bilateral.     See  note  8,  supra. 

"Wilson  v.  Seybold  (D.  C.  1914)  216  Fed.  975;  Black  v.  Maddox, 
supra,  note  25.  It  is  to  be  noticed  that  a  purchaser  from  the  optionor, 
who  takes  with  notice  of  the  contract  of  option,  takes  subject  to  it.  Copple 
v.  Aigeltinger,  supra,  note  25. 

"Supra,  note  9. 

"Supra,  note  9. 

]2  Hutchinson,  Carriers  (3rd  ed.)  §  864. 

2See  Central  of  Ga.  Rv.  v.  Birmingham  Sand  &  Brick  Co.  (1913)  9  Ala. 
App.  419,  64  So.  202:  Coal  &  Coke  Ry.  v.  Buckhannon  River  etc.  Co.  (W. 
Va.  1915;  87  S.  E.  376. 
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liable",8  1  was  the  original  contracting  party,  and.  as 

such,  undertook  to  pay  the  freight  charges  in  all  events.*    As  a  propo- 
sition of  contract,  this   would,  of  course,   be   true  whether  the  con- 

■  1-  or  not.5     it  seems  obvious  that  any 

een  the  consignor  and  the  consignee  as  to  who  should 

pay  the  freight,  can  not   interfere  with  the  contractual  right  of  the 

carrier  against  the  consignor.8    Furthermore  the  shipper  is  not  released 

from  his  liability  by  the  fact  that  the  carrier  surrenders  the  freight 

lie  consignee  without  demanding  payment.7 

Where  the  facts  arc  sufficient  to  establish  a  relationship  of  principal 
and  agent  between  consignee  and  consignor.*  the  consignee  also  ought 
to  be  liable  for  the  freight  charges  as  an  undisclosed  principal.     But 
gh   the  courts  almost  universally  allow  a  recovery  from  the  con- 
e,  it  is  not  under  the  doctrine  of  undisclosed  principal,  but  gen- 
erally on  the  theory  that  the  consignee,  by  receiving  the  goods  from 
carrier  with  the  knowledge  that  the  carrier  is  thereby  giving  up 
its  lien,   makes  a   now   and  independent   promise,    implied   in   fact,  to 
pay  the  cosl  of  transportation,  whether  the  goods  are  covered  by  bill 
of  lading-'  or  not.1''     Where,  bowever,  the  consignee  is  only  the  agent 

'Baltimore  etc.  Rv.  v.  Now  Albany  Box  &  Basket  Co.  (1911)  48  hid. 
App.  647.  94  X.  E.  906;  see  Central  R.  R.  of  N.  J.  v.  MacCartney  (1902) 
J.  I..  165,  52  Atl.  575. 

4Coal  &  Coke  Rv.  v.  Buckhannon  River  etc.  Co.,  supra ;  Jelks  v.  Philadel- 
phia &  Reading  Ry.  (1913)  14  Ga.  App.  96,  80  S.  E.  216.  The  ordinary 
consignment  in  such  cases  is  between  a  vendor  and  vendee  of  goods,  and 
.  mi  the  absence  of  a  manifestly  contrary  intention,  the  title  passes 
to  the  consignee  upon  delivery  to  the  carrier,  Williston,  Sales,  §  282,  the 
vende<  considered   as    an    undisclosed    principal    contracting    with 

the  carrier  through  his  agent,  the  vendor.  Cf.  10  Columbia  Law  Rev. 
568;  3  Hutchinson,  op.  at.  §  1317.  This  might  well  be  the  case  whenever 
tbe  consignee  has  previously  authorized  the  shipper  to  make  the  con- 
signment for  him.  Even  under  this  theory,  the  agent  consignor  could 
be  held  for  the  freight,  by  the  ordinary  rubs  of  undisclosed  agencv.  Cin- 
cinnati etc.  Rv.  v.  Vredenburgh  Sawmill  Co.  (1915)  13  Ala.  App.  442. 
22H. 

Portland    Flouring    Mills    Co.    v     British    S:    Foreign   Marine    Ins. 
\.  1904)   130 

;..  :■.  New  Albany  etc.  Co.,  supra. 

&  Coke  Ry.  v.  Buckhannon  River  etc  Co.,  supra.    The  somewhat 

ignees  paying  freight",  is  construed. 

neral,  merely  as  protecting  the  carrier  by  confirming  its  lien,  Coal  & 

Ry.  v.  Buckhannon  River  etc.  Co.,  supra,  ami  is  held  not  to  preclude 

m  also  looking  to  the  consignor  for  payment,  see  Portland  Flouring 

Mills  Co.   V.    British   &    Foreign    Marine    [ns.   Co.,  supra;   2    Hutchinson,   op. 

808,  though   some  couii  msidered   the  phrase   important  in 

fixing  liability  on  •  , ,..    See  Union  Pac.  R.  R.  v.  Stickel  Lumber 

Co.  i  [916)  99  N.b.  564,  15'.  X.  \\ 

:upra. 

melius  &  I  Ga.   Ry.    (1915)    13   Ala.   App.  533,  69 

So. .331;    •■  S.   W.   Ry.  v.  Gramling    (1911)   -'7  Ark.  353,   133 

f-  w.  11-'.     rhough  such  an  undertaking  might  well  be  implied  from  the 
fad    I  ugnee   tool  •  ,n,   the   c ai  riei 

N.  Y.    N     il    8    M     K.   K.  V.  York  &   Whitney  Co    (1913)   215   Mass.  36,  102 
N.    k  would    not     follow    as    a    matter    of    law 

:■    Vanzeller  I  1x43.  4  Q    ]',.  260. 

.  .  Tucker,  Swan  &  Co.  1 1880)   12  R.  I.  501. 
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of  the  skipper  and  this  fact  is  within  the  knowledge  of  the  carrier, 
no  separate  liability  is  incurred  by  the  agent;11  but  where  such  relation- 
ship is  not  known  to  tke  carrier,  the  consignee  is  bound,  apparently 
as  the  agent  of  an  undisclosed  principal.12  Moreover,  the  consignee's 
liability  should  not,  despite  judicial  opinion  contra,13  be  made  to  depend 
on  whether  he  actually  had  title  to  the  goods  shipped  or  not,  especially 
since  the  carrier  ought  to  be  allowed  to  rely  on  the  presumption  that 
title  is  in  the  consignee,14  if  no  facts  appear  to  rebut  that  presumption. 
Likewise  an  agreement  between  vendor  and  vendee  that  the  former 
should  pay  the  freight,  ought  not  to  interfere  with  the  carrier's  rights 
against  the  latter  if  he  is  the  consignee.15 

The  question  of  liability  as  to  freight  very  often  arises  in  cases 
where  the  carrier  erroneously  charges  a  rate  lower  than  the  schedule 
prescribed  by  the  Interstate  Commerce  Commission  permits.  Such 
undercharges  are  illegal,  and  the  carrier  not  only  has  the  right,  but 
is  under  a  legal  duty,  to  recover  the  balance  of  the  prescribed  charge.16 
By  the  great  weight  of  authority,  therefore,  the  carrier  will  not  be 
estopped  as  against  either  the  consignor17  or  the  consignee18  from 
recovering  the  legal  rate,  although  a  lower  charge  was  originally  agreed 
upon. 

What  are  the  rights  of  the  carrier  when  the  consignee  endorses  the 
bill  of  lading  to  a  third  party  while  the  goods  are  in  transit?  It 
would  seem  that  in  such  a  case  under  the  general  doctrine  the  con- 
signee ought  not  be  liable  for  the  freight  since  he  never  receives  the 
goods  from  the  carrier.19  The  endorsee,  however,  upon  obtaining  the 
goods,  is  in  the  same  position  as  the  vendee  of  goods  to  whom  a  bill 
of  lading  made  out  to  the  order  of  the  consignor  as  vendor  hos  been 
endorsed,  in  which  case  the  vendee  is  clearly  liable.20  In  England,  a 
statute  specifically  provides  that  the  endorsee  of  a  bill  of  lading  shall 
be   liable   for   freight.21     Even   apart   from   statute,    the   courts   have 

uSt.  Louis,  S.  W.  Ry.  v.  Gramling,  supra ;  see  Cornelius  &  Co.  v. 
Central  of  Ga.  R.  R.,  supra. 

"Pennsylvania  R.  R.  v.  Titus  (1915)  216  N.  Y.  17,  109  N.  E.  857; 
N.  Y.  N.  H.  &  H.  R.  R.  v.  York  &  Whitney  Co.,  supra. 

I3See  note  4,  supra. 

"Central  of  Ga.  Ry.  v.  Southern  Ferro  Concrete  Co.  (1915)  193  Ala. 
108,  68  So.  981.  And  it  has  been  held  that  since  this  presumption  does 
not  obtain  where  the  bill  of  lading  is  made  to  the  order  of  the  vendor 
with  a  provision  therein  to  notify  the  vendee,  the  vendee  will  not  be  held 
on  an  implied  contract.    Union  Pac.  R.  R.  v.  Stickel  Lumber  Co.,  supra. 

13Central   of   Ga.   Ry.  v.   Birmingham   etc.   Co.,   supra. 

16See  N.  Y.  N.  H.  &  H.  R.  R.  v.  York  &  Whitney  Co.,  supra ;  Union 
Pac.  R.  R.  v.  Stickel  Lumber  Co.,  supra. 

17Baltimore  etc.  Rv.  v.  New  Albany  etc.  Co.,  supra. 

"Central  of  Ga.  Ry.  v.  Birmingham  etc.  Co.,  supra;  N.  Y.  N.  H.  & 
H.  R.  R.  v.  York  &  Whitney  Co.,  supra;  contra,  Central  R.  R.  of  N.  J. 
v.  MacCartney,  supra. 

uTobin  v.  Crawford  (1842)  9  M.  &  W.  *716.  Under  the  theory  of  un- 
disclosed principal,  he  would  probably  remain  still  liable.  So  also  under 
the  beneficiary  doctrine.     See  note  22,  infra. 

MSanders  v.  Vanzeller,  supra;  semble,  Davison  v.  City  Bank  (1874) 
57  N.  Y.  81. 

2118  &  19  Vict.  c.  Ill  [1855];  see  Sewell  v.  Burdick  (1884)  10  App. 
Cas.  74. 
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sed  such  a  liability  on  the  endorsee;22  and  Mr.  Williston,  who 

maintains    the   opp  -it'     view,23    is   not   fully   borne   out   by    modern 
authority. 

the  liability  of  the  consignor  and  the  consignee  depend  on 

entirely  '1  1  principles  becomes  of  large  importance  under 

certain  circumstances.    Thus  in  the  recent  case  of  Yazoo  d-  M.  V.  R.  R. 

..  '/.   mur  I     '     \.  L917)  238  Fed.  789,  the  court,  after  admitting 

•    generally   the  carrier   may  sue  either  party,   stated,  by   way   of 

in.  that  it  the  carrier,  through  error,  demands  and  receives  less 

than   the   regular   freight   from   the  consignee,   it   can  not  thereafter, 

change  its  base  and  proceed  against  the  consignor,"  for  the  balance. 

Such  a  position  seems  to  disregard  the  fact  that  the  liabilities  of  the 

two  are  utterly  independent,  and  based  on  totally  different  principles. 

The  case  is  clearly  out  of  line  with  the  weight  of  authority.-' 

-X.  V.  N.  H.  &  H.  R.  R.  v.  Sampson  (1916)  222  Mass.  311,  110  N.  E. 

•  see  Tobin  v.  Crawford,  supra;  2  Hutchinson,  op.  cit.  §  808.  Especially 
is  this  so  wlurc  the  bill  of  lading  says  "consignee  or  assigns  paying  freight", 
i  rask  &  Davis  v.  Duvall  (U.  S.  1821)  4  Wash.  C.  C.  181.  The  carrier 
might  be  allowed  to  sue  the  endorsee  of  a  bill  of  lading  on  the  theory  that 
it  is  the  beneficiary  of  a  promise  made  by  the  endorsee  to  the  endorser 
to  pay  the  freight  charges.  The  beneficiary  doctrine  might  also  be  invoked 
in  favor  of  the  carrier  against  the  consignor,  where  the  consignor  has 
promised  the  consignee  to  pay  the  freight.  The  converse  of  this  would 
!:ke.\ise  be  true.  But  there  is  no  authority  sustaining  the  rights  of  the 
carrier  in  any  situation  on  the  ground  of  beneficiary  contracts. 

-Williston,  op.  cit.  §  426. 

"'  In  the  precise  facts  of  the  principal  case,  Baltimore  etc.  Ry.  v.  New 
Albany  etc.  Co.,  supra,  was  decided  contra. 


RECENT   DECISIONS. 

James  G.  Affleck,  Jr.,  Editor-in- Charge. 

Adoption — Action  to  Set  Aside — Eight  of  Heirs  at  Law  of  Adoptive 
Parent. — The  defendant  was  adopted  by  the  decedent  as  a  result  of 
the  former's  undue  influence.  Before  his  will  was  probated  the  dece- 
dent's heirs  at  law  brought  an  action  to  set  aside  the  decree  of  adoption. 
Held,  the  action  can  be  maintained.  Raymond  v.  Cooke  (Mass.  1917) 
115  N.  E.  423. 

Adoption  is  usually  effectuated  by  a  decree  of  a  probate  or  similar 
court.  X.  Y.  Consol.  Laws  c.  14,  §§  110  et  seq.;  Spencer,  Domestic 
Relations  §  465,  and  is  in  the  nature  of  a  proceeding  in  rem,  which 
works  a  complete  change  in  the  status  of  the  adopted  child.  Van 
Matre  v.  Sanhey  (1893)  148  111.  536,  36  K  E.  628;  Matter  of  Ziegler 
(1913)  82  Misc.  346,  143  X.  Y.  Supp.  562,  aff'd.  (1914)  161  App. 
Div.  589,  146  jST.  Y.  Supp.  881.  Like  all  other  judgments  or  decrees, 
a  decree  of  adoption  cannot  be  attacked  collaterally  unless  the  court 
was  without  jurisdiction  to  render  it,  Crocker  v.  Balch  (1900)  104 
Term.  6,  55  S.  W.  307;  Jones  v.  Leeds  (1908)  41  Ind.  App.  164,  83 
N.  E.  526,  and  according  to  the  better  view,  unless  the  want  of  juris- 
diction affirmatively  appears  on  the  face  of  the  record,  it  will  be 
presumed  that  the  court  did  have  jurisdiction.  Bichards  v.  Matteson 
(1895)  8  S.  D.  77,  65  K  W.  428,  but  see  Kennedy  v.  Borah  (1907) 
226  111.  243,  80  K  E.  767.  Where  a  decree  of  adoption  is  procured 
by  a  fraud  upon  the  court,  it  will  be  set  aside  at  the  suit  of  the 
defrauded  partv  or  one  claiming  under  him,  Miller  v.  Iliggins  (1910) 
14  Cal.  App.  156,  111  Pac.  403;  Feeler's  Adoption  (1913)  52  Pa.  Super. 
Ct.  516,  and  the  court  may  set  it  aside  of  its  own  motion  where  it  is 
convinced  that  the  decree  was  inconsiderately  granted  and  that  the 
best  interests  of  the  child  require  its  revocation.  In  re  Sleep  (1897) 
6  Pa.  Dist.  Ct.  256.  The  principal  case  is  correct  in  holding  that 
such  an  action  is  maintainable  by  those  who  would  be  heirs  at  law 
if  the  adoption  is  set  aside,  for  they  are  directly  interested  in  the 
estate.  However,  since  they  stand  in  the  shoes  of  the  decedent,  they 
would  be  estopped  to  bring  the  action  by  any  facts  that  would  estop 
him.  Jones  v.  Leeds,  supra;  Milligan  v.  McLaughlin  (1913)  94  Neb. 
171,  142  N.  W.  675. 

Constitutional  Law — Imprisonment  for  Debt. — A  municipal  ordi- 
nance made  it  a  misdemeanor  punishable  by  fine  or  imprisonment  to 
hire  a  vehicle  and  to  refuse  to  pay  the  agreed  or  reasonable  price 
therefor.  Held,  such  ordinance  is  unconstitutional  as  providing  im- 
prisonment for  debt.  Kansas  City  v.  Pengilley  (Mo.  1916)  189  S.  W. 
380. 

Most  states  have  some  constitutional  provision  against  imprison- 
ment for  debt,  Cooley,  Constitutional  Limitations  (7th  ed.)  487;  1 
Tiedeman,  State  &  Federal  Control  of  Persons  &  Property,  81,  and 
though  no  such  limitation  exists  in  the  federal  constitution,  a  United 
States  statute  provides  that  the  federal  courts  shall  follow  the  law 
of  the  particular  state  in  issuing  processes  for  imprisonment  for  debt. 
U.  S.  Rev.  Stat.  §  990,  Comp.  Stat.  (1916)  §  1636.  The  word  "debt" 
in  such  enactments  has  been  almost  unanimously  construed  to  apply 
only  to  obligations  founded  on  agreements  express  or  implied  between 
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the  parties.  See  United  States  v.  Walsh  (D.  C.  1807)  2S  Fed.  Gas.  No. 
16635;  State  v.  Latham  ( Tenn.  1916)  1S8  S.  W.  :.:U;  co/ifra.  Bronson 
v.  Syverson  (1915)  88  Wash.  264,  152  Pac.  L039.  Though  many  con- 
stitutional provisions  expressly  except  fraud,  see  7i.r  par  re  II oilman 
(1908)  79  S.  C.  9,  60  S.  E.  19,  even  where  it  is  not  excepted,  statutes 
punishing  a  fraudulent  breach  of  contract  have  been  held  to  be  not 
an  imprisonment  for  debt  but  merely  punishment  for  fraud.  In  re 
Milecke  (1909)  52  Wash.  312,  100  Pac.  743;  Lamar  v.  State  (1904)  120 
Ga.  312,  47  S.  E.  958.  Nor  is  it  imprisonment  for  debt  to  make  a 
breach  of  a  contract  a  presumption  of  such  fraud  and  punishable  unless 
rebutted,  Youmans  v.  State  (1909)  7  Ga.  App.  101,  66  S.  E.  3S3;  State 
v.  Thomas  (1906)  144  Ala.  77,  40  So.  271.  though  where  such  a  statute 
is  applied  to  contracts  for  labor  it  is,  semble,  a  violation  of  the  federal 
amendment  forbidding  involuntary  servitude.  Bailey  v.  Alabama 
(1910)  219  U.  S.  219,  31  Sup.  Ct.  145.  The  prohibition  of  imprison- 
ment for  debt  does  not  apply  in  cases  of  body  attachments  in  tort 
actions,  Ex  parte  Berry  (1910)  85  S.  C.  243,  67  S.  E.  225;  contra,  Bron- 
son v.  Syverson,  supra,  or  of  punishment  for  failure  to  pay  alimony, 
State  ex  rel.  Cook  v.  Cook  (1902)  66  Oh.  St.  566,  64  N.  E.  567,  or  to 
hand  over  property  under  court  order,  Schweer  v.  Brown  (8  C.  C.  A. 
1904)  130  Fed.  328,  or  in  enforcing  payment  of  taxes,  Soutli  v.  State 
(Tex.  Cr.  App.  1914)  162  S.  W.  510,  or  penalties,  Peterson  v.  State 
I  1907)  79  Neb.  132,  112  X.  \V.  306,  or  costs.  Ex  parte  Mclnnis  (1911) 
98  .Miss.  773,  54  So.  260.  Since  the  statute  in  the  principal  case  does 
not  purport  to  punish  any  fraudulent  intent,  but  merely  a  breach  of 
contract,  it  would  seem  that  it  is  clearly  a  violation  of  the  constitutional 
safeguard.     Contra,  Bray  v.  State  (1904)  140  Ala.  172,  37  So.  250. 

Constitutional  Law — Prohibiting  Possession  of  Intoxicating  I.h.m  or. 
— A  Georgia  statute  (Laws,  Extra.  Sess.  1915,  pp.  77.  90)  forbids 
the  having  in  possession  of  more  than  a  specified  amount  of  intoxicating 
liquor  and  denies  the  existence  of  any  property  right  in  the  excess. 
Such  excess  amount  was  seized  by  the  defendant  sheriff  in  the  home 
of  the  petitioner  who  seeks  an  injunction  against  the  destruction  of 
the  liquor  on  the  ground  that  the  law  violates  his  constitutional  right 
of  property.  Held,  the  law  is  a  valid  exercise  of  the  police  power. 
Delaney  v.  Plunkett  (Ga.  1917)  91  S.  E.  561. 

The  basis  of  the  now  unquestioned  power  of  the  legislature  to  forbid 
the  sale  of  intoxicating  liquor  is  the  righl  to  protect  society  from 
the  evils  of  its  consumption.  Mugler  v.  Kansas  (1887)  L23  U.  S.  623, 
657,  -  Sup.  Ct  273;  Purity  Extract  &  Tonic  Co.  \.  Lynch  (1912)  226 
I'.  S.  192,  201,  33  Sup.  Ct.  11;  Olenn  \.  Southern  Exp.  Co.  (1915) 
170  X.  ('.  286,  294,  >7  S.  E.  136.  While,  under  the  guise  of  its  police 
power,  the  legislature  may  nol  make  arbitrary  enactments  having  uo 
substantial  relation  to  the  lawful  purpose  contemplated,  Eigde  v.  City 

Bessemer  (1909)  164  Ala.  599,  605,  51  So.  246;  Ex  Parte  Brown 
I  [897)  38  Tex.  Cr.  Rep.  295,  302,  42  S.  W.  554;  Bee  Mugler  v.  Kansas, 
supra,  661,  it  may  adopt  any  measure  baving  a  reasonable  relation 
to  the  accomplishmenl  of  the  desirable  end,  even  though  in  so  doing 
acts  innocenl  in  themselves  are  forbidden.  PurUy  Extract  &  Tonic 
Co.  \.  Lynch,  supra,  201.  The  cases  which  denj  the  validity  of  laws 
forbidding  the  possession  of  liquor  on  the  ground  thai  mere  possession 
cannol  barm  Bociety,  Commonwealth  v.  Campbell  (1909)  L33  Ky.  50, 
i  i  v  s.  W.  383;  see  State  v.  Williams  (1908)  146  N.  C.  618,  63$  61 
S.  !•;.  61,  are  nol  in  harmony  with  the  cases  which  have  upheld  analo- 
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gous  statutes  as  reasonable  steps  ancillary  to  the  accomplishment  of 
a  proper  legislative  purpose.  Thus  statutes  are  valid  which  forbid 
the  having  in  possession  during  the  closed  season  of  game,  State  ex 
rel.  Silz  v.  Hesterberg  (1908)  211  U.  S.  31,  40,  29  Sup.  Ct.  10,  or  of 
firearms  by  an  alien.  Commonwealth  v.  Patsone  (1911)  231  Pa.  46,  80 
Atl.  527,  or  of  opium.  Ex  Parte  Mon  Luck  (1896)  29  Ore.  421,  44 
Pac.  693.  While  it  is  urged  that  opium  has  no  useful  purpose  while 
liquor  has,  see  State  v.  Williams,  supra,  634,  it  would  seem  that  the 
liberal  allowance  granted  by  the  statute  in  the  principal  case  permits 
the  possession  of  sufficient  liquor  for  all  useful  purposes  and  that 
therefore  the  statute  does  not  exceed  the  proper  limits  of  the  police 
power.  Brennen  v.  Southern  Express  Co.  (S.  C.  1916)  90  S.  E.  402; 
Ex  Parte  Crane  (1915)  27  Idaho  671,  151  Pac.  1006;  cf.  State  v.  Phillips 
(1915)  109  Miss.  22,  67  So.  615;  contra,  Ex  Parte  Wilson  (1911)  6 
Okla.  Cr.  Rep.  451,  119  Pac.  596. 

Criminal  Law — Confessions — Direct  or  Circumstantial  Evidence. — 
By  a  Colorado  statute  a  death  sentence  could  not  be  pronounced  if 
the  conviction  was  based  on  circumstantial  evidence  alone.  A  witness 
testified  that  the  accused  had  confessed  his  guilt  to  him.  All  the  other 
evidence  was  admittedly  circumstantial.  Held,  the  testimony  of  the 
confession  was  circumstantial  evidence  and  the  accused  could  not  be 
condemned  to  death.    Damas  v.  People  (Colo.  1917)  163  Pac.  289. 

Evidence  of  extrajudicial  confessions  is  admissible  when  such  con- 
fessions are  made  voluntarily.  See  1  Columbia  Law  Rev.  556.  The 
courts  have  differed  as  to  the  value  and  weight  of  such  evidence, 
some  authorities  holding  it  to  be  of  great  force,  see  State  v.  Murphy 
(1910)  146  Mo.  App.  707,  125  S.  W.  557,  and  others  holding  that  it 
must  be  received  with  caution,  see  State  v.  Hutching s  (1906)  30 
Utah  319,  84  Pac.  893.  The  best  view,  however,  is  that  the  value 
of  such  evidence  is  to  be  determined  by  the  jury  on  the  same  prin- 
ciples that  they  determine  the  weight  and  credibility  of  any  evidence. 
Stale  v.  Wiggins  (1908)  23  Del.  127,  76  Atl.  632;  Jaynes  v.  People 
(1909)  44  Colo.  535,  99  Pac.  325.  The  courts  hold  that  testimony 
of  a  voluntary  confession,  corroborated  by  proof  of  the  corpus  delicti, 
is  sufficient  to  justify  a  conviction.  Brown  v.  State  (1902)  44  Fla. 
28,  32  So.  107;  People  v.  Ford  (1914)  25  Cal.  App.  3S8,  143  Pac.  1075; 
Snow  v.  State  (1914)  14  Ga.  App.  489,  81  S.  E.  363,  and  the  corpus 
delicti  may  be  established  by  circumstantial  as  well  as  by  direct 
evidence.  ^WilganoivsM  v.  State  (Tex.  Crim.  App.  1915)  180  S.  W. 
692.  Where  there  has  been  testimony  of  a  confession  of  guilt,  it  is 
generally  held  that  the  evidence  is  not  wholly  circumstantial.  State 
v.  Robinson  (1893)  117  Mo.  649,  23  S.  W.  1066.  Guerrerro  v.  State 
(1914)  75  Tex.  Crim.  Rep.  558,  171  S.  W.  731;  see  Hart  v.  State  (1914) 
14  Ga.  App.  714,  82  S.  E.  164.  The  instant  case,  although  opposed 
to  the  great  weight  of  authority,  is  to  be  commended  on  principle. 
The  evidence  in  this  case  was  the  testimony  of  the  confession  and 
this,  while  direct  evidence  of  the  confession,  was  only  circumstantial 
evidence  of  the  guilt  of  the  accused. 

Criminal  Law — Evidence — Attempted  Compromise — Admissibility. — 
In  a  prosecution  for  larceny  evidence  was  offered  to  the  effect  that 
the  accused  had  expressed  a  desire  to  have  the  case  settled  out  of  court 
if  possible.     Held,  such  evidence  is  inadmissible,  as  there  is  nothing 
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inculpatory  in  wishing  to  get  the  case  settled.  State  v.  McLennan 
(Ore.  1917)  1G2  Pac.  B!  3. 

In  civil  actions  an  oiler  to  compromise  a  claim  is  generally  inad- 
missible as  evidence  on  the  ground  that  such  an  offer  does  not  in 
itself  imply  any  belief  that  the  adversary's  claim  is  well  founded  but 
proceeds  rather  from  a  desire  to  avoid  litigation  and  its  accompanying 
annoyances.  2  Wigmore,  Evidence  §  1061.  Any  plain  admission  of 
facts,  however,  accompanying  the  offer  to  compromise  is  receivable. 
Pentz  v.  Pa.  Fire  Ins.  Co.  (1901)  92  Md.  444,  48  Atl.  139;  see  Colburn 
v.  (h-oton  (1890)  66  N.  H.  151,  28  Atl.  95.  The  weight  of  authority 
in  criminal  cases,  on  the  other  hand,  supports  the  proposition  that 
an  attempt  to  compromise  can  be  received  as  evidence  against  the 
accused,  State  v.  De  Bern/  (18S5)  92  X.  C.  800;  see  Town  of  Scranton 
v.  Hensen  (1911)  151  [owa  221,  130  X.  W.  1079;  contra,  Wilson  v. 
Slate  (1883)  73  Ala.  527,  and  this  is  justified  upon  the  ground  that  it 
tends  to  show  a  consciousness  of  guilt.  State  v.  Fan-  (1908)  29  R.  I. 
72,  69  Atl.  5.  The  offer  of  compromise  must,  however,  be  the  voluntary 
act  of  the  accused,  Bridges  v.  State  (1905)  86  Miss.  :i".  38  So.  679, 
and  when  made  by  a  third  person  it  is  inadmissible  in  the  absence  of  evi- 
dence that  it  was  with  the  approval  of  the  accused.  /'•  "/</■  v.  Za  hi  |  1906) 
114  Mich.  585,  108  X.  W.  91.  Despite  the  fact  that  the  policy  of  the 
law  in  encouraging  the  settlement  of  civil  disputes,  which  is  undoubt- 
edly a  reason  for  the  exclusion  of  an  attempt  to  compromise  such  an 
action,  is  entirely  lacking  in  a  criminal  case,  it  would  seem  that  the 
fundamental  reason  for  the  exclusion  of  such  evidence  in  either 
is  the  uncertainty  of  the  purpose  which  prompted  the  defendant  (  on- 
sequently,  it  is  difficult  to  see  why  such  an  attempt,  in  criminal  as 
well  a>  in  civil  eases,  may  not  proceed  from  a  desire  to  avoid  the 
inconvenience  and  odium  attached  to  a  criminal  proceeding,  or  from 
a  fear  of  a  possible  miscarriage  of  justice,  rather  than  from  any  con- 
of  guilt.  See  Wilson  v.  State,  supra.  The  South  Carolina 
courts  attempt  to  solve  this  difficulty  by  submitting  the  entire  question 
to  the  jury.  State  v.  Bucker  <  1910)  86  S.  C.  66,  68  S.  E.  133,  but  the 
present  case,  in  excluding  it  altogether,  adopt-  what  seems  to  b< 
sounder  rule. 

1-  kdkr.w.  Courts — Ancillary  Jurisdiction — Diversity  of  Citizenship. — 
The  plaintiff  hank,  a  citizen  of  New  York,  was  sued  in  a  federal  court 
by  a  New  Jersey  corporation  to  recover  a  deposit.     The  plaintiff  then 

filed    a    bill    in    the    nature    of   a    bill    of    inter-pleader   alleging    its    OWD 

interest  in  the  deposil  by  virtue  of  an  assignment  and  making  parties 
defendant  the  two  other  claimant-,  one  a  citizen  of  Xew  York  and  the 
other  the  plaintiff  in  the  pending  action  at  law.  Held,  the  suit  in 
equity  was  ancillary  to  the  action  at  law  and  therefore  the  federal 
courts  had  jurisdiction  regardless  of  the  citizenship  of  the  parties. 
man  National  Bank  v.  Shubert  Theatrical  Co.  (D.  C.  S.  D.  N.  Y. 
L916)  238  bed.  225. 

It.  has  been  stated  as  a  treneral  rule  that,  a  suit  in  equity  growing 
out  of  a  prior  action  in  a  federal  court  which  Beeks  to  regulate  the 
proceedings  or  to  enforce  or  enjoin  the  judgment  therein,  is  within 
the  jurisdiction  of  that  courl  without  regard  to  the  citizenship  ,,f  the 
parti(  1Uson  \.  Omaha  &  8.  W.  B.  /.'.  (8  0.  C.  A.  L915)  227 

513,  519;  Bran  \.  Mann  (8  C.  0.  A.  L906)   LSI   Fed  L45;  Freeman  \. 
Howe  (1860)  65  U.  >■   150,   160,  and  the  Buil  is  ancillary  with  r< 
to  jurisdiction  even  though  original  from  the  point  of  view  of  equity 
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pleading.  Pac.  R.  R.  of  Mo.  v.  Mo.  Pac.  By.  (1884)  111  U.  S.  505,  522, 
4  Sup.  Ct.  583.  While  in  many  cases  where  this  jurisdiction  has  been 
exercised  there  has  been  property  in  the  custody  of  the  court,  Knox 
&  Lewis  v.  Alwood  (D.  C.  1915)  228  Fed.  753;  Krippendorf  v.  Hyde 
(18S4)  110  U.  S.  276,  4  Sup.  Ct.  27;  Trust  Co.  of  America  v.  Chicago 
etc.  Ry.  (D.  C.  1912)  199  Fed.  593,  or  at  least  property  subject  to 
attachment  by  court  officers,  Hobbs  Mfg.  Co.  v.  Gooding  (C.  C.  1908) 
164  Fed.  91,  it  does  not  appear  that  the  jurisdiction  is  limited  by 
that  fact.  Even  where  there  was  no  diversity  of  citizenship  and  no 
property  in  court,  it  has  been  held  that  a  bill  would  lie  to  set  aside 
a  dismissal,  O'Connor  v.  O'Connor  (C.  C.  1906)  146  Fed.  994,  and 
that  a  bill  of  interpleader  bv  a  defendant  bank  would  lie,  Stone  v. 
Bishop  (C.  C.  1878)  23  Fed.  Cas.  No.  13482,  and  the  fact  that  the  bill 
brings  in  parties  not  concerned  in  the  original  action  does  not  bar 
the  jurisdiction.  Ferguson  v.  Omaha  S.  W.  R.  R.,  supra;  Stone  v. 
Bishop,  supra.  It  would  seem,  therefore,  that  the  principal  case  is 
sound  in  holding  that  where  the  equity  suit  depends  on  a  previous 
action  the  court  has  jurisdiction  of  the  bill  since  it  is  part  of  the 
controversy  already  before  the  court. 

Guaranty — Guaranty  to  Member  of  Firm — Liability  of  Guarantor 
to  Firm. — The  defendant  made  a  guaranty  in  writing  to  one  member 
of  the  plaintiff  firm.  Held,  the  guarantor  can  be  held  liable  to  the 
firm  on  proof  that  he  knew  that  it  was  meant  for  the  benefit  of  the 
firm.  Meyer  v.  Eahnweiler  (Sup.  Ct.  App.  Term  1917)  162  N.  Y. 
Supp.  1038. 

A  special  or  non-negotiable  guaranty  can  be  accepted  only  by  one 
to  whom  it  is  addressed.  Evansville  Nat.  Bank  v.  Kaufmann  (1883) 
93  N.  Y.  273;  Taylor  v.  Wetmore  (1841)  10  Ohio  490;  cf.  Tidioute 
Savings  Bank  v.  Libbey  (1898)  101  Wis.  193,  77  N.  W.  182.  Thus, 
a  guaranty  to  one  firm  cannot  be  accepted  by  another  despite  the  fact 
that  both  firms  are  composed  of  the  same  members,  Taylor  &  Co.  v. 
McClung's  Exr.  (1855)  7  Del.  24,  and  where  a  guaranty  is  made  to 
a  firm,  the  guarantor  is  not  liable  to  a  member  who  made  advances 
after  succeeding  to  the  business  of  the  firm.  Schoonover  v.  Osborne 
(1899)  108  Iowa  453,  79  N.  W.  263.  While  it  is  sometimes  said  that 
a  contract  of  guaranty  must  be  strictly  construed  to  protect  the  guar- 
antor, Crane  Co.  v.  Specht  (1894)  39  Neb.  123,  57  N.  W.  1015;  see 
Evansville  Nat.  Bank  v.  Kaufmann,  supra,  the  language  of  a  guaranty 
is  subject  to  the  rules  of  construction  applied  in  any  other  form  of 
contract,  and  the  instrument  is  to  be  given  effect  according  to  the 
apparent  intent  and  understanding  of  the  parties  as  obtained  from 
its  context.  Del.  County  Nat.  Bank  v.  King  (1905)  47  Misc.  447,  95 
N.  Y.  Supp.  954;  Bridgeport  Malleable  Iron  Co.  v.  Iowa  Cutlery  Works 
(1906)  130  Iowa  736,  107  N.  W.  937;  Swisher  v.  Deering  (1903)  204 
111.  203,  G8  N.  E.  517;  cf.  Punta  Gorda  Bank  v.  State  Bank  (1907)  52 
Fla.  399,  42  So.  846.  Consequently,  parol  evidence  is  admissible  to 
explain  an  ambiguity  in  the  guaranty,  Drummond  v.  Prestman  (1827) 
25  U.  S.  515,  as  where  it  appears  on  the  face  of  the  instrument  that 
it  is  addressed  to  someone  in  a  representative  capacity,  Michigan  State 
Bank  v.  Pecks  (1855)  28  Vt.  200,  or  where  the  true  name  of  the 
guarantee  differs  from  that  in  the  instrument.  Malleable  Iron  Range 
Co.  v.  Pusey  (1910)  244  111.  184,  91  N.  E.  51;  Knit  Goods  Exchange 
v.  Halpern  (1913)  81  Misc.  218,  142  N.  Y.  Supp.  566;  contra,  Grant  v. 
Naylor  (1808)  8  U.  S.  224.    But  there  is  no  doubt  that  if  the  guarantor 
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.rant  of  the  fact  that  other  persona  than  those  specifically  named 
are  to  benefit  by  the  guaranty,  he  incurs  no  liability  toward  them, 
Barns  v.  Barrow  (1874)  61  X.  V.  39;  National  Bank  of  Peoria  v. 
Diefendorf  (1S7S)  90  111.  396,  and  it  would  seem  that  to  admit  evidence 
of  the  guarantors  intention  that  the  guaranty  was  to  run  in  favor 
of  such  other  persons  in  the  absence  of  any  ambiguity  as  in  the  prin- 
cipal case  would  be  a  direct  violation  of  the  Statute  of  Frauds.  Allison 
v.  Rutledge  (1833)  13  Tenn.  193. 

Injunctions — Slander  of  Title — Quieting  Title — Cloud  on  Title. — 
The  life  tenant  repeatedly  declared  that  the  remaindermen  had  no 
title  and  claimed  a  fee  simple  title  under  the  appellant.  In  an  action 
against  the  life  tenant  and  appellant  to  quiet  title.  Held,  the  life 
tenant  ostituted  slander  of  title,   justifying  a  decree.     Elam 

v.  Alexander  (  Ky.  1917)  19]  S.  W.  666. 

Although  in  England,  by  virtue  of  statute,  equity  will  enjoin  the 
defamation  of  the  plaintiff's  business,  Loog  v.  Bean  (1884)  51  L.  T.  R. 
[n.  s.]  442,  in  the  United  States  relief  is  not  granted  where  there 
has  been  no  breach  of  trust  or  of  contract.     Martin  Fire  Anns  Co.  \. 

Is  (1902)  171  X.  V.  :;M.  0-1  X.  K.  163;  Finnish  Tempt 
v.  Raivaaja  Pub.  Co.  (1914)  219  Mas..  28,  106  X.  E.  561.  Similarly. 
slander  of  title  to  land  will  not  be  enjoined,  the  parties  being  left  to 
their  remedy  at  law.  Reyes  v.  Middleton  (1895)  36  Fla,  99,  17  So.  937. 
Although  malicious  slander  causing  irreparable  damage  might  be 
enjoined,  Adriance,  Piatt  £  Co.  v.  Nat.  Harrow  Co.  (C.  C.  1899)  98 
Fed.  118,  most  jurisdictions  refuse  to  restrict  freedom  of  speech  and 
the  right  to  a  jury  trial,  not  considering  mere  words  to  be  an  invasion 
of  a  property  right.  See  Singer  Mfg.  Co.  v.  Domestic  etc.  Mfg.  Co. 
(1872)  49  Ga.  70.  The  decision  of  the  principal  case  is,  therefore, 
opposed  to  the  weight  of  authority.  Xor  could  an  action  to  remove 
cloud  on  title  be  maintained.  Where  there  is  qo  instrument,  but 
solely  an  oral  assertion  of  title  by  the  defendant,  such  an  action  will 
not  lie.  Madison  Avenue  Baptist  Church  v.  Madison  Avenue  Baptist 
Church  (X.  V.  L863)  26  Eow.  Pr.  72:  AlloU  v.  American  Strawboard 
Co.  (1908)  237  111.  :>:.,  s»i  X.  K.  <>:>;  llmn-ll  v.  Wilson  (1912)  L37  Ga, 
710,  74  S.  E.  255;  contra,  Oman  v.  Bedford-Bowling  Green  Stone  Co. 
(6  C.  C.  A.  1905)  134  Fed.  64.  In  many  -tate>.  however,  the  action 
to  quiet  title  ia  largely  a  statutory  method  of  trying  title.  2  Pomeroy, 
Equitable  Remedies,  §735.  In  such  jurisdictions,  a  bill  will  Lie  to 
remove  an  oral  claim,  either  because  the  statute  expressly  includes 
auch  claim-.  Bee  Pacific  Coast  Pipe  Co.  v.  Hedican  (1911)  61  Wash. 
r.7»;.    lli'    Pac   655;    Qambrell   Lumbet  Co.   v.   Saratoga    Lumfo 

(  1906)  v7   Miss.  77:;.  40  So.   185,  or  on  th<    theory  that  the  word  •'claim-" 

embraces  both  oral  and  written  claim-.  Campbell  v.  Campbell  (1901) 
23  Ky.  L  R.  869,  64  S.  W.  158;  see  Campbell  v.  Disney  (1892)  93 
Ky.  41,  18  S.  W.  L027.  The  principal  case  may  be  justified  on  this 
ground     Cf.  Carroll's  Ky.  Stat.  (1915)  \  LI. 

Interstate  Commerce  Continuous  Shipment  Recheckinq. — To 
avoid  the  interstate  baggage  rate,  goods  destined  for  Delta,  Mo.,  were 
shipped  from  Arkansas  to  Bernie,  Mo.,  and  from  there  rechecked  to 
Delta.  While  on  the  i]. -fenda n t X  tracks  at  Bernie  and  after  they 
had  been  rechecked,  the  goods  were  destroyed  by  an  explosion.  The 
defendant  claimed  his  liability,  if  any.  should  be  governed  by  the 
interstate  commerce  rules.     Held,  the  shipment   was  continuous  and 
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constituted  interstate  commerce.  Reynolds  v.  St.  Louis  S.  IT.  By.  (Mo. 
App.  1916)  190  S.  W.  423. 

Transportation  wholly  within  a  state  is,  nevertheless,  interstate 
commerce  if  it  is  part  of  a  continuous  shipment,  whether  the  trans- 
portation between  the  two  intrastate  points  is  of  goods  destined  for 
another  state,  Mo.  K.  &  T.  By.  v.  New  Era  Milling  Co.  (1909)  80  Kan. 
141,  101  Pac.  1011,  or,  as  in  the  instant  case,  of  goods  coming  from 
another  state.  Commonwealth  v.  Scott  (1911)  141  Ky.  702,  133  S.  W. 
760;  Commonwealth  v.  People's  Exp.  Co.  (1909)  201  Mass.  564,  88 
X.  E.  420.  The  bill  of  lading  is  not  conclusive  either  way,  Houston 
Direct  Nav.  Co.  v.  Ins.  Co.  of  North  America  (1895)  89  Tex.  1,  32 
S.  W.  ,s39;  United  States  v.  Colo.  &  N.  W.  B.  R.  (8  C.  C.  A.  1907) 
157  Fed.  321;  Louisville  &  N.  B.  B.  v.  Yancleave  (1901)  110  Ky. 
968,  63  S.  W.  22,  and  reshipment  in  the  same  cars  does  not  necessarily 
imply  interstate  commerce.  Chicago,  M.  &  St.  P.  By.  v.  Iowa  (1914) 
233  U.  S.  334,  34  Sup.  Ct.  592.  It  is  the  essential  character  of  the 
commerce  that  is  the  determining  factor,  the  contract  and  other 
circumstances  being  merely  evidence.  Duluth  etc.  Milling  Co.  v. 
Northern  Pac.  By.  (1913)  152  Wis.  528,  140  X.  W.  1105;  Fuller, 
Interstate  Commerce,  75.  Commerce  is  interstate  if  the  break  in  ship- 
ment is  for  a  mere  temporary  purpose,  Alabama  Gt.  So.  B.  B.  v. 
McFadden  &  Bros.  (D.  C.  1916)  232  Fed.  1000,  or  to  evade  the  law, 
Southern  Pac.  Terminal  Co.  v.  Int.  Com.  Comm.  (1911)  219  IT.  S. 
498,  31  Sup.  Ct.  279,  but  is  intrastate  if  the  second  shipment  is  a 
bona  fide  independent  transaction.  Gulf  Colo.  &  S.  F.  By.  v.  Texas 
(1907)  204  IT.  S.  403,  27  Sup.  Ct,  360.  Although  a  shipment  takes  its 
character  as  intrastate  or  interstate  commerce  at  its  starting  point, 
Bailey  v.  Mo.  Pac.  By.  (1914)  184  Mo.  App.  457,  171  S.  W.  44,  still 
the  shipper's  original  intent  must  be  accompanied  by  actual  interstate 
transportation,  see  Gulf  C.  &  S.  F.  By.  v.  Ft.  Grain  Co.  (Tex.  Civ. 
App.  1903)  73  S.  W.  845;  contra,  Stockton  Elevator  etc.  Ass'n.  v.  Mo. 
Pac.  By.  (1916)  97  Kan.  235,  154  Pac.  1126,  as  the  intent  may  not 
be  carried  out,  State  v.  Taber  Lumber  Co.  (1907)  101  Minn.  186,  112 
X.  W.  214,  or  the  break  may  be  for  an  indefinite  time.  Augusta 
Brokerage  Co.  v.  Central  of  Ga.  By.  (1908)  5  Ga.  App.  187,  62  S.  E. 
996.  The  original  intent,  coupled  with  the  actual  shipment,  should 
govern.  The  decision  of  the  instant  case  is  in  accord  with  the  great 
weight  of  authority. 

Judgments — Right  to  Sue  ox  Original  Demand  After  Prior  Judg- 
ment Void  for  Lack  of  Jurisdiction  of  the  Defendant. — In  a  suit 
on  a  promissory  note  the  defendant  pleaded  in  bar  a  previous  judgment 
on  the  same  note.  Held,  since  the  previous  judgment  was  void  for 
want  of  service  on  the  defendant,  it  was  no  bar  to  this  action. 
McDonald  v.  Mabee  (1917)  243  U.  S.  90,  37  Sup.  Ct.  343. 

Although  an  irregularity  of  service  will  not  render  a  judgment 
void,  but  merely  voidable,  Stafford  v.  Gallops  (1S98)  123  X.  C.  19,  31 
S.  E.  265,  it  is  absolutely  essential  to  the  validity  of  any  judgment 
that  the  court  rendering  it  have  jurisdiction.  St.  Clair  v.  Cox  (1882) 
106  U.  S.  350,  1  Sup.  Ct.  354;  see  Thompson  v.  McCorUe  (1893)  136 
Ind.  484,  34  X.  E.  813.  Unless  jurisdiction  exists  there  is  a  want 
of  due  process  and  the  judgment  is  a  nullity.  Ferguson  v.  Crawford 
(1^77)  70  X.  Y.  253.  It  affects  no  rights,  binds  or  bars  no  one. 
Middlesex  Bard-  v.  Butman  (1848)  29  Me.  19.  Since  authority  over 
the  parties  is  an  essential  element  of  jurisdiction  in  a  personal  action, 
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a  judgment  whore  the  court  has  no  such  jurisdiction  is  void  Gr 
etc.  Co.  v.  Eaddiffe  (1887)  66  Md.  511,  8  Atl.  265,  afPd  (1890)  137 
U.  S.  287,  11  Sup.  Ct.  92;  Xeedliam  v.  Thayer  (1888)  147  Mass.  536, 
1-  X.  E.  429;  but  see  Hendrick  v.  \YLitt<>more  (1870)  105  Mass.  23. 
From  this  it  follows  that  a  void  judgment,  as  such,  i-  no  bar  to 
another  suit  brought  on  the  original  cause  of  action.  Middlesex  Bank 
v.  Butnam,  supra;  Rangely  v.  Webster  (1840)  11  X.  II.  299.  One  who 
accepted  the  fruits  of  such  a  judgment  might  be  estopped 
to  set  up  its  invalidity.  Mohler  v.  Shank  (1895)  93  Iowa  27:5.  »'.l  X.  W. 
981;  cf.  Starbuck  v.  Starbuck  (1903)  17:;  X.  Y.  503,  •',.;  X.  E.  193,  or 
a  payment  on  the  void  judgment  might  be  held  a  pro  tanto  payment 
of  the  original  demand,  Rangel.u  v.  Webster,  supra,  but  it  is  difficult 
to  see  how  the  mere  fact  of  the  plaintiff's  having  pursued  the  tir-t 
suit  to  a  judgment  which  is  in  fact  void  furnishes  any  basis  for 
estopping  him  from  bringing  a  fresh  suit  on  the  original  demand. 
The  holding  in  the  instant  case  seems  clearly  correct. 


Marriage — Necessity  of  Religious  Ceremony. — Two  Catholics  who  had 
been  divorced,  wishing  to  remarry,  called  in  a  priest.  Since  the  Catholic 
Church  does  not  recognizi  divorce,  he  merely  pronounced  a  blessing 
on  their  new  marital  agreement.  In  an  action  for  alimony,  where 
the  defense  was  that  they  were  not  married,  held,  the  marriage  had 
been  solemnized  by  a  religious  ceremony  and  was  valid.  Feehley  v. 
Feehley  (Md.  1916)  99  Atl.  663. 

The  English  doctrine  of  Regina  v.  Millis  (1844)  10  CI.  &  V.  534, 
that  no  common  law  marriage  was  valid  unless  performed  by  a 
clergyman  of  holy  orders  ha-  been  repudiated,  even  aside  from  statutes, 
in  the  great  majority  of  American  jurisdictions:  Sprung  v.  Morton 
CD.  C.  1909)  L82  Fed.  330;  /,/  re  Love's  Estate  (1914)  42  Okla.  478, 
142  Pac.  305;  Pope  v.  Mo.  Par.  Ry.  (Mm.  L915)  L75  8.  W.  955;  1 
Bishop,  .Marriage,  Divorce  &  Separation  §§  409-410.  The  better  vims- 
is  that  all  that  i.-  necessary  is  a  civil  contract  p>  r  verba  de  praesenti, 
Daris  v.  Stouffer  (1908)  132  Mo.  App.  555,  112  S.  W.  282,  although 
some  states  hold  cohabitation  i-  also  necessary,  failing  to  distinguish 
between  essentials  and  evidence.  Chrigsby  v.  L'<il>  (1913)  I'd  Tex. 
597,  1".:}  S.  W.  1124;  Herd  v.  Herd  (1915)  L94  Ala.  613,  69  So.  B85. 
Tt  is  only  in  a  few  isolated  jurisdictions,  notably  Maryland.  Louisiana, 
and  Arkansas,  that  a  religious  ceremony  i~  necessary  to  constitute 
a  valid  marriage.  In  these  states,  Btatutes  providing  (or  solemnization 
were  held  mandatory.  Denison  v.  Denison  i  1^71)  :;.">  Md.  861;  Furth 
v.  Furth  (1911)  (.»7  Ark.  l'72.  133  8.  W.  in:;:.  Bui  in  these  states 
the  formal  ceremony  may  he  proved  by  such  alight  evidence  as  cohabita- 
tion and  reputation  of  marriage.  Jackson  v.  Jackson  (1894)  B0  Md. 
L87,  30  Atl.  7:.-.';  see  Richardson  v.  Smith  (1894)  80  Md.  93,  30  Ail. 
568.  Where  a  marriage  is  properly  consummated  in  another  Btate, 
although  contrary  to  local  law.  it  will  he  upheld  in  the  local  state. 
Ferns terwald  v.  Hurl.-  (1916)  129  Md.  131,  98  Atl.  358.  Similarly. 
where   ;i    valid    religious   ceremony    i-   performed   without    any    intention 

feci  thereby  the  civil  relation  of  the  parties,  it  will  he  sufficient 
t.,  Batisfy  the  Btatute.     Landry  \.   Bellanger  (1908)    L20   I. a.  962,    15 

So.    956.      The    instant    Case,    in    which    the    priesl    .lid    not     intend    to 
marry  the  parties,   18  a   further  -tep  :iway  from  the  -trie)    requirements, 

but  i-  in  accord  with  the  policy  of  these  ca  < 
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Master  and  Servant — Workmen's  Compensation — "Average  Weekly 
Wages" — "Tips". — In  a  proceeding  to  obtain  compensation  under  the 
Xew  York  "Workmen's  Compensation  Act  (Laws  1914,  c.  41,  Birdseye, 
Gumming  <fc  Gilbert,  Consol.  Laws  [1914  Supp.]  p.  992)  held,  that  gratu- 
ities given  to  a  taxi-cab  driver  as  "tips''  should  be  added  to  the  regular 
wages  paid  by  the  employer  in  determining  the  injured  employee's 
"average  weekly  wages''  required  by  the  Act  (§  14)  as  the  basis  of 
compensation.  Sloat  et  al.  v.  Rochester  Taxicab  Co.  et  al.  (App.  Div. 
3rd  Dept.  1917)  163  N.  Y.  Supp.  904. 

The  object  of  Workmen's  Compensation  legislation  is  to  com- 
pensate the  injured  employee  for  the  loss  of  his  normal  earning 
capacity  and  most  Workmen's  Compensation  acts  provide  that  the 
amount  of  compensation  is  to  be  based  on  the  average  weekly  earnings 
or  wages  of  the  injured  employee.  In  computing  the  average  wage, 
temporary  periods  of  idleness  due  to  illness  or  other  abnormal  causes 
are  deducted,  Carter  v.  Lang  (1908)  45  Scot.  Law  Rep.  938;  Perry  v. 
Wright  [1908]  1  K.  B.  441,  465;  1  Butterworth,  Workmen's  Compensa- 
tion Cases,  379,  but  periods  of  diminished  or  suspended  earning 
capacity  must  be  included  if  due  to  general  business  depression,  Griffiths 
v.  Gilbertson  (Ct.  of  App.  1915)  113  L.  T.  R.  628,  or  to  the  nature  of 
the  industrv.  White  v.  Wiseman  [1912]  3  K.  B.  352;  Andrew jski  v. 
Wolverine  Coal  Co.  (1914)  182  Mich.  298,  148  K  W.  648.  The  amount 
of  a  bonus  which  the  employer  contracts  to  pay  the  employee  if  satisfied 
with  his  work  is  part  of  his  average  wages,  Skailes  v.  Blue  Anchor 
Line  [1911]  1  K.  B.  360,  as  is  also  the  value  of  food  and  lodging 
furnished  by  the  employer.  Rosenquist  v.  Bowring  [1908]  2  K.  B. 
108.  Weekly  compensation  payments  for  a  previous  injury  do  not 
come  within  the  statutory  definition.  Perry  v.  Wright,  supra,  467. 
If  the  injured  employee  is  in  two  or  more  similar  concurrent  employ- 
ments, he  may  recover  against  the  employer  in  whose  service  he  was 
injured  an  amount  based  on  the  total  earnings  received  from  all. 
Gillens  Case  (1913)  215  Mass.  96,  102  X.  E.  264;  Western  Metal  Supply 
Co.  v.  Pillsbury  (1916)  172  Cal.  407,  156  Pac.  491;  but  cf.  Andrew  jski 
v.  Wolverine  Coal  Co.,  supra.  Workmen's  Compensation  acts,  being 
remedial  in  their  nature,  should  be  liberally  construed.  See  Matter 
of  Petrie  (1915)  215  N.  Y.  335,  109  X.  E.  541.  In  view  of  the  fact 
that  in  certain  occupations  "tips"  are  universally  given  and  are 
regarded  as  part  of  the  employee's  wages,  the  principal  case  is  correct 
in  holding  that,  at  least  where  the  acceptance  of  gratuities  is  assented 
to  by  the  employer,  they  are  to  be  taken  into  account  in  estimating 
the  average  wage.  Penn  v.  Shiers  &  Pond,  Ltd.  [1908]  1  K.  B.  766; 
1  Honnold,  Workmen's  Compensation,  §  147  and  note  2. 

Mortgage. — Set-off  Against  Interest  Due  Bankrupt  Mortgagee. — A 
bankrupt  held  a  mortgage  on  property  owned  by  the  petitioner  who, 
however,  was  not  liable  on  the  bond  which  the  mortgage  secured.  In 
summary  proceedings,  held,  a  judgment  purchased  in  good  faith  by 
the  petitioner  more  than  four  months  before  the  bankruptcy  might 
be  set  off  against  interest  due  on  the  mortgage.  Matter  of  Colwell 
Lead  Co.  (D.  C.  S.  D.  N.  Y.  1917)  57  X.  Y.  L.  J.  169. 

A  judgment  against  a  bankrupt  brought  more  than  four  months 
before  his  bankruptcy  may  be  pleaded  as  a  set-off,  30  Stat.  565,  U.  S. 
Comp.  Stat.  (1916)  §  9652,  and  it  is  the  policy  of  courts  of  equity 
to  allow  set-offs  against  a  bankrupt  since  in  good  conscience  he  should 
not  claim  payment  of  debts  when  he  cannot  pay  his  own.     Richards 


566  COLUMBIA  LAW  REVIEW. 

v  La  Tourette  (1890)  119  X.  V.  54,  23  X.  E.  531;  North  Chicago  etc. 
Co.  v.  St.  Louis  etc.  Co.  (1894)  152  I".  S.  596,  616,  14  Sup.  Ct.  710. 
In  jurisdictions  where  set-offs  may  be  claimed  in  an  action  to  foreclose 
a  mortgage,  American  Guild  v.  Damon  (1906)  lv''>  X.  Y.  360,  , v  X.  E. 
1081;  Somerset  Colliery  Co.  v.  John  (1908)  219  Pa.  380,  68  At!.  843; 
contra.  Parlor  v.  //■/<■//  (1880)  32  X.  J.  Eq.  225,  230,  the  mortg 
may  claim  this  right  even  though  he  ia  not  liable  on  the  bond 
because  the  judgment  would  interfere  with  bis  possession  and  extin- 
guish bis  title,  Worcester-Brooklyn  Realty  Co.  v.  Bailey  (1914)  161 
App.  Div.  935,  146  N.  Y.  Supp.  59;  Seligman  v.  Dudley  I  1878)  14  Hun 
186,  and  the  assignee  of  a  mortgage  takes  Buhject  to  set-offs  which 
might  have  been  pleaded  against  the  original  mortgagee.  Seligman  v. 
Dudley,  supra;  contra,  Conover  v.  Sealy  (1889)  45  N.  J.  Eq.  589,  19 
Atl.  616.  It  would  seem,  therefore,  that  the  petitioner  in  the  principal 
case  though  not  liable  on  the  bond  was  entitled  because  of  bia  interest 
in  the  realty  subject  to  the  mortgage  to  set-off  his  judgment  against 
the  interest  due. 

Negotiable  Instruments — Liability  of  Certifvin<:  Bank  to  Payee 
ox  Stolen  Check. — An  order  check,  taken  to  the  bank  by  the  drawer 
to  be  certified,  was  stolon  from  the  bank  and  sold  to  the  payee.  B 
in  an  action  against  the  bank,  the  payee  cannot  recover.  Empire  Trust 
Co.  v.  President  etc.  of  Manhattan  Co.  (1916)  97  Misc.  694,  162 
X.  Y.  Supp.  629. 

At  common  law  the  payee  of  a  negotiable  instrument  could  be  a 
holder  in  due  course.  Munroe  v.  Bordier  (1849)  v  ( \  B.  861;  G 
v.  Lane  (1887)  49  Ark  465,  S.  YV.  790.  Thus  if,  as  between  a  taker 
from  the  maker  and  the  maker,  the  consideration  for  the  instrument 
failed.  Poirier  v.  Morris  (1853)  2  E.  &  B.  S9;  Gagle  v.  Lane,  supra, 
or  there  was  a  delivery  by  such  taker  in  breach  of  condition.  Watson 
v.  Russell  (1862)  3  B.  &  S.  34;  Lookout  Bank  v.  Aull  (1894)  93 
Tenn.  645,  27  S.  W.  1014.  an  innocent  payee  who  gave  value,  if  he 
did  not  get  relief  by  an  estoppel,  Lloyd's  Bank  v.  Cooke  [  1907]  1  K.  B. 
794,  was  allowed  to  recover  as  a  bona  fide  purchaser.  Furthermore, 
the  fact  that  the  payee  took  from  a  party  other  than  the  drawer  did 
not  destroy  hia  statu-  as  an  innocent  purchaser.  Armstrong  \.  Ameri- 
can etc.  Bank  (1890)  133  CT.  S.  433,  10  Sup.  Ct  450.  Under  the 
Uniform  Negotiable  instrument  haw  the  question  has  produced  a  split 
of  authorities,  certain  jurisdictions  finding  in  the  wording  of  the 
statute,  g  52  Bubd.  1.  (  X.  V.  g  91),  a  technical  objection  to  the  common 
law  rule.  Vander  Ploeg  v.  Van  Zuuk  (1907)  L35  Iowa  350,  112  X.  W. 
S07;  cf.  Long  \.  Shafer  (1914)  L85  Mo.  App.  641,  171  S.  W.  690; 
Uerdman  v.  Wheeler  [1902]  1  K.  B.  361,  while  others  have  adopted 
the  broader  doctrine.  Ex  parte  Goldberg  it-  Lewis  (1914)  l  -  *  l  Ala. 
356,  67  So.  839;  Liberty  Trust  Co.  v.  TUton  (1914)  217  Mass.  462, 
in;,  \.  E.  605;  Brown  v.  Rowan  (1915)  91  Misc.  220,  L54  X.  Y.  Supp. 
L098;  ll  Columbia  haw  Rev.  609;  Norton,  Bills  &  Notes  (4th  ed.) 
u45n.  In  the  principal  case  the  court  refused  to  pass  on  thi>  question, 
but  having  assumed  the  latter  view,  -till  allowed  qo  recovery:  first, 
because  the  drawer  had  not  by  bia  act  enabled  anyone  to  make  the 
delivery  required  by  the  Btatute,  ;  L6  I  V  V.  8  85);  secondly,  because 
b  conditional  delivery  had  been  intended  by  the  drawer  an.)  the  con- 
dition had  never  been  performed,  as  the  payee  knew.  Neither  objec- 
tion seems  tenable.  The  ad  specifically  provides  thai  in  the  case  of  a 
holder  in   duo  course  delivery  shall   be  conclusively   presumed. 
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(N.  Y.  §  35),  and  this  presumption  operates  even  where  there  has  been 
no  delivery  of  the  possession  of  the  instrument  by  the  drawer  to  anyone. 
Buzzell  v.  ToUn  (1909)  201  Mass.  1,  86  N.  E.  923;  Shaeffer  v.  Marsh 
(1915)  90  Misc.  307,  153  N.  Y.  Supp.  96.  As  for  the  condition,  the 
action  being  against  the  bank,  it  cannot  serve  as  a  defense.  Norton, 
op.  cit.  589,  note  34. 

Shipping — Capture  of  Vessel  as  Prize — "Wages  of  Seamen  Held  as 
"Witnesses. — Libellants,  the  master  and  chief  engineer  of  an  American 
vessel  captured  by  a  British  cruiser,  claimed  wages  for  the  time  that 
they  were  held  as  witnesses  in  the  custody  of  the  marshal  of  the  prize 
court.  Held,  they  could  not  recover,  as  they  had  performed  no  volun- 
tary services  for  the  ship  or  its  owners.  Swanson  v.  Linga  (D.  C.  N.  D. 
Cal.  1916)  238  Fed.  253. 

"While  the  wages  of  seamen  continue  while  the  ship  is  in  the  custody 
of  the  marshal,  if  they  remain  ready  and  willing  for  service,  The  J.  S. 
Warden  (D.  C.  1910)  175  Fed.  314,  the  master  and  engineer  in  the 
instant  case  did  not  stay  to  care  for  the  ship  but  were  detained  against 
their  will.  Hence,  under  the  view  that  the  capture  of  the  ship  termi- 
nates the  original  relation  between  the  owners  and  the  master  and 
crew  and  that  the  latter  are  thereafter  entitled  only  to  a  fair  compensa- 
tion for  their  services  in  caring  for  the  ship,  Lemon  v.  Walker  (1812) 
9  Mass.  404,  the  decision  appears  sound.  But  it  seems  that  the  better 
rule  is  that  the  capture  of  the  vessel  does  not  of  itself  dissolve  the  con- 
tract as  to  wages,  Brooks  v.  Dorr  (1806)  2  Mass.  39,  the  seamen  being 
entitled  to  wages  up  to  the  date  of  condemnation.  Ardrey  v.  Karthaus 
(C.  C.  1836)  1  Fed.  Cas.  No.  511;  Vandever  v.  Tilghman  (D.  C.  1837) 
28  Fed.  Cas.  No.  16846.  As  a  seaman  disabled  in  the  course  of  duty 
from  performing  service  is  entitled  to  full  wages  to  the  end  of  the 
voyage  for  which  he  shipped,  Olsen  v.  Whitney  (D.  C.  1901)  109  Fed. 
80;  Wilson  v.  Manhattan  Canning  Co.  (D.  C.  1914)  210  Fed.  898, 
whether  the  disability  arises  from  the  injury  of  the  seaman,  Olsen  v. 
Whitney,  supra,  or  from  his  capture  and  detention,  Brooks  v.  Dorr, 
supra,  it  seems  that  the  libellants'  claim  for  wages  might  well  be  al- 
lowed in  the  principal  case.  Such  a  result  would  be  more  in  accord 
n-ith  the  general  tendency  of  the  courts  to  favor  the  seamen  whenever 
possible.  2  Parsons,  Shipping  &  Admiralty,  32;  Hughes,  Admiralty, 
21,  22. 

Taxation — Mortgages — Double  Taxation.— The  plaintiff,  assignee  of 
the  vendor  of  an  executory  contract  to  sell  land,  brought  a  bill  to  fore- 
close, which  the  vendee  moved  to  dismiss  on  the  ground  that  the  tax 
upon  the  mortgage  debt  had  not  been  paid.  The  assignee  contended 
that  the  tax  was  unconstitutional  and  void  as  constituting  double  taxa- 
tion. Held,  taxation  of  the  mortgage  debt  and  of  the  land  bound  by  it 
is  not  invalid  as  double  taxation.  Nelson  v.  Breitenwischer  (Mich. 
1916)  160  N.  W.  626. 

The  holding  of  the  principal  case  is  in  accord  with  the  prevailing 
view.  Morrison  v.  Manchester  (1873)  58  N.  H.  538;  State  v.  Carson 
Savings  Bank  (1882)  17  Nev.  146;  but  cf.  People  v.  Hibernia  Bank 
(1876)  51  Cal.  243.  Since  taxation  must  be  administered  in  a  prac- 
tical manner,  the  courts  do  not  concern  themselves  with  the  possible 
incidence  of  the  tax.  but  only  consider  whether  the  same  property  is 
taxed  twice.  1  Cooley,  Taxation  (3rd  ed.)  389-97.  The  theory  under- 
lying the  real  property  tax  is  that  it  is  a  tax  upon  the  land  itself  levied 
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against  the  reputed  owner  or  occupant.  Padded  v.  City  of  New  York 
(1908)  211  T.  S.  446,  29  Sup.  Ot.  139.  Thus  it  1ms  been  held  that  the 
life  tenant  must  pay  tin-  taxes,  WUmot  v.  Latliro/,  (l^'.'M  »'.7  Vr.  G71, 
32  Atl.  861;  Ferguson  v.  Quinn  I  1896)  '.'7  Term  46,  36  S.  W.  :-7<;.  and 
bo  must  the  holder  of  an  estate  defeasible  upon  a  condition  subsequent. 
Drydock  Co.  v.  Baltimore  City  I  1903)  97  Md.  '.'7.  54  Atl.  623.  On  the 
other  hand,  the  tax  upon  the  nu-rtfracre  debt  is  a  tax  upon  personal  prop- 
erty in  the  hands  of  the  mortgagee  in  the  form  of  a  credit,  which,  to 
be  >ure.  is  secured  by  title  t<>  or  a  lien  upon  the  land,  but  which  con- 
stitutes no  taxable  interest  therein.  Glidden  v.  Newport  (1907)  74 
X.  II.  L'i>7.  66  Atl.  117.  To  declare  the  tax  upon  the  debt  void  would 
result  in  favoring  the  mortgagee  as  against  other  creditors,  see  Oua- 
chita Count;/  v.  Bump  (1884)  43  Ark.  525,  while  to  hold  the  tax  valid 
but  permit  the  mortgagor  in  possession  to  deduct  his  debt  from  the 
assessed  value  of  the  land  would  be  prejudicial  to  other  landowners. 
See  Morrison  v.  Handiest*  r.  supra.  It  may  very  well  be  doubted 
whether  the  taxation  of  credits  is  economically  sound  or  practically 
just,  Wells,  Theory  &  Practice  of  Taxation.  4»".2-492,  but  such  considera- 
tions are  for  the  legislature  and  not  for  the  courts. 

Taxation — Necessity  of  Tender. — On  petition  for  rehearing,  on  a 
ruling  by  the  court  that  where  the  amount  of  a  tax  properly  due  cannot 
be  readily  ascertained  no  tender  is  necessary  to  maintain  a  bill  for 
injunctive  relief,  held,  the  ruling  was  cornet.  Wilte  v.  Bueter  (Ind. 
1917)  115  X.  E.  49. 

It  is  well  established  law  that  one  who  Beeks  to  enjoin  the  enforce- 
ment  of  an   illegal   tax   or  assessment   must    in    most    instances   pay   or 
tender  to  the  proper  authorities  that  portion  which  is  concededly  due. 
The  rule  is  supported  not  only  by  the  broad  doctrine  that  he  who  - 
the  aid  of  equity  must  himself  do  equity,  but  also  by  considerations 
of  public  policy  which  make  desirable  the  prompt  collection  of  taxes 
and  assessments.     Peo pie's  National  Bk.  v.   Marye  (1903)    191    1 
272.  24  Sup.  Ct.  68;  Merrill  v.  Humphrey  (1871)  24   Mich.  170.     The 
failure  to  make  a  proper  tender  may  be  a  ground   for  demurrer  to  the 
bill,   Studabaker  v.   Studabaker   (1898)    1".-'    Ind.    89,   51    V    E.   933; 
Cannon  \.  Hood  River  In:  hist.  (1916)  79  Ore.  71.  154  Pac.  .••-'•'7,  or 
for  refusing  the  issuance  of  the   injunction.     Merrill  v.   Humphrey, 
supra.     The  tender  must  be  absolute  and  not  conditional  on  thi 
knowledgment  of  payment  in  full.    Ci  J    I  rsonviUe  v.  Louisville 

etc.  Bridge  Co.  I  1908)  L69  Ind.  645,  83  X.  I-:.  337.  Tender  is  not  q< 
Bary  where  it  i>  claimed  that  the  tax  or  assessment  is  wholly  invalid, 
Eakin  v.  Chapman  I  L914)  ll  Okla.  51,  143  Pac.  21,  no,-,  as  in  the  prin- 
cipal case,  where  the  amount  justly  <\\'-'  is  doI  capable  of  ascertain- 
ment. Lawrence  v.  City  of  Grand  Rapids  (1911)  166  Mich.  184,  131 
X.  W.  581.  But  the  mere  fact  that  the  moan-  of  computing  th< 
are  not  in  the  hands  of  the  complainant  does  not  make  the  amount 
incapable  of  ascertainment.  County  oj  Teller  v.  Acorn  etc.  Co,  (1913) 
23  Colo.  App.  |n7.  130  Pac.  7  1.  Furthermore,  if  tin-  courl  can  itself 
determine  the  amount  duo  it  may  make  it-  payment  a  condition  to 
the  granting  of  relief.  Wells  v.  Western  etc.  Co.  I  1897)  96  Wis.  L16, 
70  X.  W.  1071. 

i-     Adverse    Possession    Against    Trust    Estate    Vagangi    in 

Tim  -im -mi'.     Plaintiffs  claim  ;•-  remaindermen  of  an  estate  devised 
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upon  certain  trusts  to  a  trustee  who  failed  to  qualify  or  accept  the 
trust,  against  defendant  who  claims  title  by  prescription  under  a  con- 
tinuous possession  of  the  trust  property  for  a  time  in  excess  of  the 
statutory  period.  Held,  the  defendant  can  claim  prescription  only  by 
possession  during  a  period  subsequent  to  the  accrual  to  the  plaintiffs, 
or  someone  representing  them,  of  an  immediate  right  to  the  possession 
of  the  property.  Here  the  trusteeship  being  vacant,  such  a  right  did 
not  exist  in  the  plaintiffs'  favor  during  the  period  of  possession  on 
which  defendant's  claim  is  based.  Aye?-  v.  Chapman  (Ga.  1917)  91 
S.  E.  548. 

In  the  case  of  an  express  trust  the  possession  of  the  trustee  is 
considered  to  be  also  that  of  the  beneficiary,  and  consequently  it  can- 
not be  adverse  to  the  latter's  interest  until  there  has  been  an  open 
disavowal  of  the  trust  fully  made  known  to  the  beneficiary.  Russell  v. 
Teuton  (1879)  4  111.  App.  473;  McCarthy  v.  McCarthy  (1883)  74  Ala. 
546.  But  if  the  trustee  repudiates  the  trust  and  sets  up  a  claim  to 
the  trust  property  in  his  own  right  and  the  cestui  que  trust  knowingly 
acquiesces  for  the  statutory  period,  the  latter  is  thereafter  barred 
from  a  recovers-  of  the  trust  property,  Philippi  v.  Philippe  (1885)  115 
U.  S.  151,  5  Sup.  Ct.  1181;  Ward  v.  Harvey  (1887)  111  Ind.  471, 
12  N".  E.  399,  unless  he  is  under  some  disability  when  the  trust  is 
repudiated,  Scott  v.  Haddock  (1852)  11  Ga.  258;  see  Jones  v.  Lemon 
(1885)  26  W.  Ya.  629,  635,  and  such  a  repudiation  and  acquiescence 
may  be  implied  from  conduct.  Boydstun  v.  Jacobs  (1915)  38  Nev. 
175,  147  Pac.  447;  Pace  v.  Payne  (1884)  73  Ga.  670.  In  the  case  of 
a  constructive  trust,  however,  the  law  will  not  presume  in  the  first 
instance  that  the  trustee  is  not  acting  adversely  to  his  trust,  and  no 
repudiation  is  therefore  necessary  to  set  the  Statute  of  Limitations 
in  motion.  Hart  v.  Goadby  (1911)  72  Misc.  232,  129  N.  Y.  Supp. 
892;  Earle  v.  Bryant  (1910)  12  Cal.  App.  553,  107  Pac.  1018.  When 
a  third  party  holds  trust  property  in  adverse  possession  for  the  statu- 
tory period  the  statute  runs  as  in  other  cases,  Lewellin  v.  Machworth 
(1740)  2  Eq.  Abr.  579,  and  when  the  trustee  is  barred  the  cestui  que 
trust  is  also  barred  although  he  is  under  a  legal  disability  such  as 
infancy,  Ewing  v.  Shannahan  (1893)  113  Mo.  188,  20  S.  W.  1065; 
Patchett  v.  Pac.  Coast  Ry.  (1893)  100  Cal.  505,  35  Pac.  73,  or  insanity. 
Molton  v.  Henderson  (1878)  62  Ala.  426.  But  this  is  on  the  ground 
that  the  trustee  represents  the  cestui  in  respect  to  the  right  of  action, 
Ewing  v.  Shannahan,  supra,  and  therefore  the  rule  does  not  apply 
where  the  adverse  holder  has  acquired  title  from  the  trustee  in  fraud 
of  the  trust,  in  which  case  the  primary  right  of  action  is  in  the  cestui 
que  trust  himself,  and  he  will  therefore  be  barred  only  upon  the 
statutory  period  running  after  his  disability  has  been  removed.  Parker 
v.  #aZZ'(1859)  39  Tenn.  641;  Elliott  v.  Landis  Machine  Co.  (1911) 
236  Mo.  546,  139  S.  W.  356;  see  Chase  v.  Cartright,  (1890)  53  Ark. 
358,  14  S.  W.  90.  When  the  trustee  holds  the  legal  fee  in  trust  for 
an  equitable  life  tenant  and  contingent  remainderman,  it  has  been 
held  uniformly  that  an  adverse  possession  sufficient  to  bar  the  trustee 
will  also  bar  the  equitable  remainderman.  Chase  v.  Cartright,  supra; 
King  v.  Rew  (1891)  108  K  C.  696,  13  S.  E.  174;  Johnson  v.  Cook 
(1905)  122  Ga.  524,  50  S.  E.  367.  Since  in  the  principal  case  no 
trustee  ever  qualified,  the  executors  or  heirs-at-law  who  held  the 
property  must  be  deemed  constructive  trustees  for  the  cestuis  named. 
The  adverse  holder  bought  under  defective  and  void  tax  sale  deeds, 
and  a  right  of  action  therefore  accrued  to  the  constructive  trustees 
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to  recover  the  property,  so  that  the   Statute  of  Limitations,   having 
run  against  such  trusters,  should  have  barred  the  cestui  in  remainder. 

Trusts — Assignment  of  Debts — Assignob — Agent  fob  Collection. — 
After  making  an  assignment  as  security  of  all  debts  duo  or  to  1"  i 
due.  the  assignor,  with  the  knowledge  and  assent  of  the  assignee,  col- 
lected the  debts  and  used  the  proceeds  in  its  own  business.  Upon  the 
assignor's  insolvency,  the  assignee,  who  gave  n"  notice,  claimed  that 
the  debts  collected  composed  a  trust  fund.  1I<  id.  the  assignee  had 
waived  his  security  and  the  money  was  nut  a  trust  fund.  Be  Cope 
Fruit  Co.  Ltd.  &  Bank  of  Montreal  (1916)  32  D.  I..  R.  346. 

An  assignment  of  future  debts  is  valid,  although  nothing  passes 
under  it  till  the  debt  is  created.  Field  v.  The  Mayor  etc.  of  New  York 
I  1852)  6  X.  Y.  179.  If  the  assignor  is  allowed  t"  collect  the  debt,  he 
is  the  assignee's  agent  for  collection.  Bissell  v.  Dowling  (1898)  117 
Mich.  646,  76  X.  W.  100.  Notice  to  the  obligor,  although  necessary  as 
between  assignee  and  obligor,  Kern  v.  Western  By.  ]\'eighing  Assn. 
etc.  (1912)  175  111.  App.  609,  is  not  necessary  as  between  assignee  ami 
assignor  or  those  standing  in  the.  latter's  place.  Cogan  V.  Co* 
Mfg.  Co.  (1906)  69  N.  J.  Eq.  809,  64  Atl.  973.  Though  an  express 
agreement  that  the  agent  for  collection  is  to  be  a  trustee  i-  conclusive, 
English  Bank  v.  Barr  <  X.  V.  1888)  31  Abb.  N.  C.  7,  in  the  absenc 
such  an  agreement  an  agent  after  collection,  such  as  the  assignoi 
is  presumptively  a  fiduciary.  Smith  v.  Bennett  (ls74)  30  L.  T.  K. 
\s.  s.]  100;  Biehl  v.  Evansville  etc.  Ass'n.  (1885)  1"4  Iml.  70,  3 
X.  K.  633;  In  re  Hallett's  Estate  (1879)  13  Ch.  D.  696.  However,  this 
presumption  may  be  rebutted  by  the  course  of  business  and  the  under- 
standing between  the  parties,  as  where  a  bank  is  the  agent,  National 
Ban/,-  \.  Hubbell  (1889)  117  X.  V.  384,  22  X.  E.  L031,  or  where  by 
agreement  the  agent  is  allowed  to  deposit  money  to  his  own  general 
account.  Wilson  etc  Line  v.  British  etc.  Co.  (1907)  23  T.  L.  Rep. 
397;  contra,  Cud//  v.  South  Omaha  Sat.  Bank  (1896)  46  Neb.  751 
X.  W.  '•""'>.  So.  iii  the  instant  ease,  the  Ead  that  the  assignor  was 
allowed  to  use  the  proceeds  in  bis  own  business  is  absolutely  inconsistent 
with  the  theory  of  a  trust.  What  was  prima  facie  a  fiduciary  relation- 
ship has  been  converted  into  that  of  debtor  and  creditor.  Therefore, 
the  decision  is  correct,  though  the  court's  reasons  are  unsatisfactory. 

Wills — Pbesumption  of  Subvtvobship  Testatob's  Intention.  'The 
testator  willed  that  his  wile  have  a  power  of  disposal  by  will  of  one 
hall'  of  a  certain  trusl  fund,  but  it'  Bhe  failed  bo  to  appoint,  the  fund 
to  he  divided  equally  tor  the  benefit  of  the  testator's  two  daughters. 
lie  further  provided  that  if  he  and  his  wife  perished  in  a  common  dis- 
aster it  should  be  deemed  that  she  had  survived  him.  lli<  wife  made 
a  will  at  the  same  time  exercising  aer  power  of  disposal.  <  >n  the  death 
of  husband  and  wife  together  in  a  steamship  disaster,  /"Id.  there  wa- 
ne presumption  of  survivorship  and  the  wife'-  will  could  net  ex< 
the  power.  ///  re  Wowles'  Will  (App.  Div.  Lsl  Dept  L917)  L63  X.  V. 
Supp.  S  i  3. 

In  cases  of  death  in  a  common  disaster  there  is  no  presumption  of 
survivorship  but  it  musl  be  proved  bj  the  partj  asserting  it.  Wing  \. 
Angravt  (1860)  B  II.  L  1^:1:  Young  Women's  christian  Hum,  v. 
French  (1903)  187  I'.  S.  L01,  s.\  Sup.  Ct  L84;  St.  John  \.  Andrews 
InstituU    (1908)   L91    N.  Y.  254,  272,  B8  X.  E.  981,  and  therefore  the 
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wife's  will  could  not  exercise  the  power  of  disposal  since  the  power 
could  not  vest  in  her  unless  she  survived  him.  Curley  v.  Lynch  (1910) 
206  Mass.  289,  92  N.  E.  429.  The  intention  of  the  testator  cannot 
override  the  positive  rule  of  law,  Simpson  v.  Trust  Co.  of  Am.  (1908) 
59  Misc.  96,  112  N.  Y.  Supp.  370;  cf.  Close  v.  Farmers'  Loan  &  Trust 
Co.  (1909)  195  K  Y.  92,  87  N.  E.  1005;  Baxter  v.  Bickford  (1909) 
201  Mass.  495,  88  N.  E.  7,  and  while  the  court  in  construing  a  pro- 
vision will  deem  it  valid  if  possible,  it  is  not  justified  in  resorting  to  a 
fanciful  construction.  Hewitt  v.  Green  (1910)  77  K  J.  Eq.  345,  352, 
77  Atl.  25.  Thus  the  will  of  the  testator  cannot  be  deemed  to  give  the 
fund  for  distribution  to  the  wife's  executors  in  substitution,  for  not 
only  is  there  no  indication  of  such  a  gift,  see  1  Jarman,  Wills,  (6th 
ed.)  425,  but  there  is  express  provision  for  the  disposal  of  the  property 
if  the  wife  does  not  appoint.  Nor  could  the  fund  be  distributed  in 
accordance  with  the  wife's  will  on  the  theory  of  incorporation  by  ref- 
erence, for  there  is  no  definite  reference  to  any  existing  will,  Bryan's 
Appeal  (1904)  77  Conn.  240,  58  Atl.  748;  Curley  v.  Lynch,  supra,  and, 
furthermore,  in  New  York  a  dispositive  paper  not  properly  attested 
cannot  be  incorporated  by  reference.  Booth  v.  Baptist  Church  (1891) 
126  N.  Y.  215,  28  N.  E.  238;  Matter  of  Emmons  (1906)  110  App.  Div. 
701,  96  N.  Y.  Supp.  506;  2  Columbia  Law  Rev.  148.  It  would  seem 
therefore  that  the  court  was  right  in  decreeing  that  the  fund  be  divided 
between  the  trustees  to  hold  for  the  benefit  of  the  testator's  daughters. 

Wills — Signature  of  Subscribing  Witness. — Under  a  statute  requiring 
the  witness  to  "subscribe",  a  witness  did  so  by  writing  his  own  Christian 
name,  and  then  inadvertently  adding  the  surname  of  the  witness 
before  him.  Held,  the  subscription  was  valid.  Smith  v.  Buff  urn 
(Mass.  1917)  115  K  E.  669. 

Under  statutes  substantially  the  same  as  that  in  the  jurisdiction 
of  the  principal  case,  it  has  been  held  that  no  particular  form  of  sub- 
scription is  required.  Thus,  a  witness  may  subscribe  by  making  his 
mark,  Thompson  v.  Davitte  (1877)  59  Ga.  472;  Garrett  v.  Heflin  (1893) 
98  Ala.  615,  13  So.  326,  or  by  initials,  Goods  of  Blewitt  (1880)  42  L.  T. 
R.  [n.  s.]  329,  or  by  a  fictitious  name,  provided  that  the  name  is  intended 
to  designate  the  person  subscribing,  Goods  of  Olliver  (1854)  2 
Spinks  Ecc.  &  Ad.  57,  and  not  somebody  else.  Pry  or  v.  Pry  or  (1860) 
29  L.  J.  Prob.  114.  The  underlying  principles  seem  to  be  that  the 
act  done  shall  be  accompanied  by  an  intent  to  subscribe,  Pryor  v.  Pryor, 
supra,  and  that  all  which  the  subscribing  witness  intended  to  do  shall 
have  been  completed.  Goods  of  Maddock  (1874)  3  P.  &  D.  169.  While 
the  witness  in  the  principal  case  did  not  make  his  subscription  in 
the  manner  he  intended,  nevertheless,  he  did  intend  that  which  he 
had  done  to  be  a  complete  subscription  to  the  will.  Where  the  statute 
requires  that  the  witness  "sign  his  name",  the  signing  of  a  wrong 
name  has  been  held  to  invalidate  the  subscription,  In  Re  Walker  (1895) 
110  Cal.  387,  42  Pac.  815,  but  such  a  holding  appears  to  be  technical. 
It  would  seem  that  as  long  as  the  witness  can  be  sufficiently  identified, 
a  mere  inadvertence  in  making  his  signature  should  not  invalidate 
his  signing.    Matter  of  Jacobs  (1911)  73  Misc.  162,  132  N.  Y.  Supp.  481. 

VVills — Spoliation — Tort  Action  Against  Spoliator. — The  defendant 
fraudulently  removed  from  a  will  a  sheet  containing  legacies  to  plaintiff 
and  substituted  other  provisions  therefor.  As  a  result,  a  prior  will  was 
admitted  to  probate  under  which  the  plaintiff  received  nothing.     In  a 


572  COLUMBIA  LAW  REVIEW. 

tort  action  for  this  spoliation,  held,  defendant's  demurrer  on  the  ground 
of  failure  to  state  a  cause  of  action  should  be  overruled.  Dulin  v. 
Bailey  (N.  C.  1916)  90  S.  E.  689. 

Where  a  duly  executed  will  has  been  lost,  the  contents  thereof  may 
be  shown  and  probated  by  satisfactory  secondary  evidence.  ///  re 
Lord's  Will  (1909)  106  Me.  51,  75  Atl.  286;  see  In  re  Hedgepeth's  Will 
(1909)  150  N.  C.  245,  63  S.  E.  1025;  Gardner,  Wills  (2nd  ed.)  §  99;  but 
see  N.  Y.  Code  Civ.  Proc.  §  1865.  Likewise,  where  the  testator  alters 
or  obliterates  a  part  of  his  will  in  a  manner  which  does  not  constitute 
a  valid  revocation.  Matter  of  Kent  1 1915)  169  App.  Div.  388,  155  N.  V. 
Supp.  894;  Hartz  v.  Sobel  (1911)  136  Ga.  565,  71  S.  E.  995,  or  where 
an  unauthorized  stranger  commits  a  spoliation  of  a  will,  see  Monroe 
v.  lluddart  (1907)  T9  Neb.  569,  113  N.  W.  149;  Page,  Wills  §  301,  its 
original  contents  may  be  shown  by  competent  evidence,  and  probated. 
Therefore  the  proper  remedy  of  the  plaintiff  in  the  principal  case 
would  have  been  tn  prove  the  clause  under  which  she  claimed,  and  have 
that  admitted  to  probate,  even  though  unable  to  prove  the  remaining 
clauses;  for  the  great  weight  of  authority  is  that  only  such  of  the  miss- 
ing contents  of  a  will  as  can  be  proven  need  be  probated.  Sugden  v. 
Lord  St.  Leonards  (1876)  34  L.  T.  R.  [n.  s.]  372,  380;  Estate  of  Pat- 
terson (1909)  155  Cal.  626,  102  Pac.  941.  If,  in  North  Carolina,  as 
the  principal  case  held,  a  legatee  must  prove  the  entire  will  in  order 
to  recover  his  legacy,  since  the  plaintiff  was  prevented  from  doing  so 
by  the  act  of  the  defendant  and  was  thereby  deprived  of  the  legacy. 
the  court  would  be  right  in  allowing  a  tort  action.  But  no  authority 
in  North  Carolina  really  maintain-  that  proposition,  for  In  re  Hedge- 
peth's Will,  supra,  cited  for  such  proposition  is  not  authority  therefor. 
By  the  weight  of  authority  the  plaintiff's  remedy  was  to  get  her  own 
probated,  and  until  this  had  been  denied  her  she  had  Buffered 
no  injury  and  should  have  recovered  nothing.  Cf.  Couling  v.  Core 
(1848)  6  C.  B.  *703.  The  only  suit  like  the  Lnstanl  case  in  our  law  was 
dismissed  on  statutory  grounds.  Thayer  v.  Kitchen  (1909)  200  Mass. 
382,  86  N.  E.  952.  Even  under  the  principal  case,  the  plaintiff  must 
be  able  to  prove  the  amount  of  her  own  Legacy  as  a  measure  of  dam- 
ages, for  in  no  case  would  a  substantial  verdict  based  on  a  mere  con- 
jecture of  the  damage,  stand.  Baas  v.  Sharp  (1912)  46  Mont.  17  K 
128  Pac.  594;  see  Cronan  v.  Stutsman  (1912)  168  Mo.  App.  46,  L51 
S.  W.  166. 

Witnesses — Husband    \m>   Wife — Competence    op   Wife   to   Testifs 
Against   Co-defendants   of    Husband    Who    has    Pleaded   Guilty. 
Several  defendants  were  indicted  for  conspiracy,  and  T.  one  of  them, 
pleaded  guilty.     His  wife  testified  againsl  the  others,  T  no1  objecting. 
Held,  the  evidence  was  admissible.    Knoell  v.  United  States,  (a  I     I 
A.  L917)  239  Fed.  L6. 

The  common  law,  on  a  somewhal  obscure  ground  of  public  policy 
based  on  the  marital  relation,  refused  to  allow  one  spouse  to  testify 
against  the  other  in  a  judicial  proceeding,  l  1  Columbia  Law  Rev.  537; 
l  Wigmore,  Evidence,  S  2228.  Where  the  husband  is  joined  with 
other  defendants,  the  same  privilege  is  granted  t"  the  co-defendants, 
for  the  testimony  would  Immediately  affeel  the  interests  of  the  spouse 

who  is  n  party  to  the  record.  Woodward  V.  State  (1907)  84  Ark. 
ll'.i.    Ull    S.    W.    1109.      But    where   the   wife   is   not    ;1    party    to   (he   suit, 

the  husband  may  testify,  though  such  testimony  mighl  9erve  to  injure 
the   wife   incidentally.     Roesner  \.   Darrah    (1902)    65    Kan.   699,   70 
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Pac.  597;  contra,  People  v.  Fowler  (1S95)  104  Mich.  449,  62  X.  W. 
572.  Likewise,  where  several  defendants  are  being  tried  separately 
for  the  same  offence,  the  testimony  of  the  husband  or  wife  of  one 
defendant  is  admissible  against  the  other  parties,  for  the  spouse  not 
being  the  defendant  in  that  particular  prosecution,  would  not  be 
directly  injured.  State  v.  West  (1903)  118  Wis.  469,  95  N.  W.  521; 
Fuller  v.  State  (1900)  109  Ga.  809,  35  S.  E.  298.  On  the  same  principle, 
where  the  husband  as  co-indictee  has  pleaded  guilty,  he  is,  except  for 
punishment,  removed  from  the  prosecution  in  all  except  capital  cases, 
and  the  wife  has  been  allowed,  as  in  the  principal  case,  to  testify 
against  the  remaining  defendants.  Graff  v.  People  (1904)  208  111. 
312,  70  X.  E.  299;  State  v.  Guest  (1888)  100  N.  C.  410,  6  S.  E.  253. 
Furthermore,  though  there  is  judicial  opinion  that  the  rule  of  evidence 
excluding  the  testimony  of  the  husband  or  wife  against  the  other  is 
based  on  public  policy  and  so  cannot  be  waived,  Barber  v.  People 
(1903)  203  111.  543,  68  N.  E.  93,  the  better  view  is  that,  being  a  privi- 
lege, it  may  be  waived.  Benson  v.  Morgan  (1883)  50  Mich.  77,  14 
N.  W.  705,  4  Wigmore,  Evidence  §  2242.  Therefore,  since  the  husband 
did  not  object  in  the  principal  case,  the  court  was  correct  in  holding 
that  there  was  a  waiver  of  any  objection,  if  it  did  exist.  The  usual 
modern  modification  of  the  common  law  rule  is  that  the  husband's 
or  wife's  testimony  against  the  other  is  incompetent  without  the  con- 
sent of  the  other.  This,  of  course,  implies  a  power  of  waiver.  4 
Jones,  Evidence  (Horwitz's  ed.)   §  739. 
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Douglas  McC.  Black.  Editor^in-Charge. 

Military  and  War  Emergency  Legislation  of  the  States,  ioit. — 
Though  returns  from  the  legislatures  are  incomplete  aa  yet,  there  is 
enough  to  indicate  certain  general  tendencies  likely  to  be  expressed 
in  the  laws  passed  to  meet  the  demands  of  the  present  war.  Elaborate 
acts  for  the  reorganization  of  the  militia  in  corformity  with  the  require- 
ments of  the  Hay  Army  Bill1  of  the  Federal  Congress  have  been  passed 
in  several  states.2  The  establishment  of  a  Home  Guard,3  special  con- 
stabulary,4 or  emergency  police,5  is  a  popular  way  of  preparing  against 
internal  troubles;  while  statutes  empowering  the  governor  to  render 
the  United  States  any  assistance  within  the  power  of  the  State,  and 
to  that  end  to  organize  and  employ,  as  his  judgment  shall  dictate. 
its  resource-  in  men  and  materials,'''  illustrate  the  need  for  centrali- 
zation felt  in  times  of  crisis.  Special  aid  to  the  Federal  governm*  n1 
in  the  form  of  grants  for  military  purposes,7  appropriations  i'"r 
additional  pay  to  soldiers,  sailors  and  marines  in  the  service  of  the 
United  States,8  and  the  taking  of  a  census,  in  two  states,  of  men  and 
resources  available  for  use  in  war,9  are  also  worthy  of  notice.  Military 
training  in  schools  is  authorized  and  encouraged  in  several  juris- 
dictions.10 

But,  apart  from  purely  military  legislation,  and  the  many  law- 
calculated  to  encourage  enlistment-  by  granting  special  favors,  tax 
exemptions,   etc.,   to   honorably   discharged   soldiers   and    their    depend- 

>U.  S.  Stat,  at  Large  1915-1916,  c.  134. 

2Pub.  Acts  Conn.  1917,  c.  11;  Pub.  Laws  Me.  1917,  c.  259;  Sess.  Laws 
Minn.  1917,  c.  400;  N.  J.  Laws  1917,  c.  81;  Gen.  Laws  Ore.  1917,  c.  327; 
So.  Dak.  Laws  1917  (unofficial),  S.  B.  150:  Pub  Acts  Vt.  1917,  No.  168; 
Sess.  Laws  Wash.  1917,  c.  107;  Laws  Wyo.  1917,  c.  107.  There  are  also 
numerous  laws  amending  the  military  codes  and  militia  acts  of  the  various 
states,  particularly  with  relation  to  the  naval  militia.  For  an  interesting 
discussion  of  Legal  and  Historical  Aspects  of  the  Militia,  see  26  Yale 
Law  Journ.  471. 

3Pub.  Acts  Conn.  1917,  c.  32;  Pub.  Laws  Me.  1917,  c.  278;  Gen  Acts 
Mas..  1917,  c.  148. 

Tub.  Acts  Conn.  1917.  c.  74;  Pub.  Laws  Me.  1917,  c.  284. 

'Laws   X.   Y.   1917,  c.  64    (emergency  police   in   Greater   New   York.) 

•Pub.   Acta  Conn.   1917,  c.   44;   N.   J.   Lav.-    1917,  c.   126.  A   similar  act, 
1   in  New  Hampshire,  was  approved   Mar.  27.   1917. 

7Pub.   Laws   Me.   1917,  c.  275;    Laws   N.   Y.   1917,  c.   13:    Pa.   Law-    I'M 7. 

No.   13;    Sess.   Laws   Wash.    1917,  c.   3.   4.     The    Washington   ad    (c.   3) 

goes  the  length  of  impo  ing  an  indebtedness  of  not  more  than  $2,000,000 

on    Pierce   County,    with    which    the    latter    is    t<>    purchase   70,000   acres   to 

nited   States  as  a  military   reservation. 

•Pub.    Law.   Mr.   1917,   c.  277;   Gen.    Art      Mass.    1917,  c.  211.     There   is 
New   Hampshire  act. 

•Pub.  Arts  Conn.  1917.  c.  136,  145;   Laws   N.  Y.  1917,  c.  103. 

\\  Y.  1717.  c,  49;  Gen.  Laws  Ore.  1917.  c  383.  Laws  providing 
for  school  exercise  inculi  iting  patriotism,  and  instruction  in  the  duties 
of  citizenship  in  peace  and  war,  are  of  a  lik<>  tenor.  Nev.  Laws  1917,  c. 
14',.   Sess     Laws  Minn.  1917,  c.   106 
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ents,11  or  by  making:  provisions  for  absent  voting,12  stays  without 
prejudice  in  suits  in  courts,13  and  other  privileges14  to  offset  the  sacri- 
fices involved  in  leaving  civil  life,  there  are  war  emergency  statutes 
of  the  greatest  interest  among  the  state  laws  of  1917.  The  war  has 
awakened  a  tardy  enthusiasm  for  checks  on  the  sale  of  liquor  in 
some  states.15  It  has  persuaded  Massachusetts  to  suspend  strict  observ- 
ance of  the  Lord's  Day,  it  being  no  longer  unlawful  to  engage  in  "the 
cultivation  of  land,  and  the  raising,  harvesting,  conserving  and 
transporting  of  agricultural  products"  on  the  Sabbath.16  Vermont 
has  defined  as  crimes  a  series  of  acts  ranging  from  making  or  having 
in  one's  possession  maps,  drawings  or  descriptions  of  forts,  arsenals, 
telegraph  or  telephone  lines,  wireless  stations,  etc.,  to  poisoning  the 
water  supply  or  conspiring  to  blow  up  public  buildings,  the  severest 
penalties  to  be  visited  on  the  guilty.17  Minnesota,  in  a  law  difficult 
to  reconcile  with  American  ideals  of  freedom  of  speech  and  of  the 
press,  but  of  a  sort  only  too  common  in  war-crazed  countries,  makes 
it  unlawful  to  "advocate  or  teach"  that  men  should  not  enlist  in  the 
military  or  naval  forces,  or  that  the  "State  should  not  aid  or  assist 
the  United  States  in  prosecuting  or  carrying  on  war  with  the  public 
enemies  of  the  United  States."18 

On  one  branch  of  war  emergency  legislation  the  friends  of  social 
reform  will  look  with  alarm.  It  has  been  developed  in  response  to 
an  appeal  by  the  Council  of  National  Defense  that  the  several  legis- 
latures "delegate  to  the  governors  of  their  respective  States  the  power 
to  suspend  or  modify  restrictions  contained  in  their  labor  laws  when 
such  suspension  or  modification  shall  be  requested  by  the  Council  of 
National  Defense  .  .  .  for  a  specified  period  and  not  longer  than 
the  duration  of  the  war."19  Vermont  has  responded  by  enacting  that 
"the  commissioner  of  industries  may,  with  the  approval  of  the  governor, 
suspend  the  operation  of  the  laws  of  this  State  relating  to  the  hours 
of  employment  of  women  and  children  while  the  United  States  is  at 

"See,  e.  g.,  Pub.  Acts  Conn.  1917,  c.  28  (funeral  expenses)  ;  Pub.  Laws 
Me.  1917,  c.  202  (veterans  not  to  be  treated  as  paupers,  but  supported  in 
homes)  ;  Gen.  Acts  Mass.  1917,  c.  179  (aid  for  dependent  relatives  of 
soldiers)  ;  Sess.  Laws  Minn.  1917,  c.  279  (veterans  to  have  free  tuition  at 
State  University)  ;  Laws  So.  Dak.  1917  (unofficial),  H.  B.  264  (rewards  to 
National  Guard  members  for  services  on  Mexican  border). 

"Sess.  Laws  Minn.    (Extra  Sess.  1916),  c.  2. 

"Pub.  Laws  Me.  1917,  c.  273.  A  sort  of  "moratorium"  with  regard  to 
foreclosures  of  mortgages  and  levies  on  execution  is  declared  in  Oregon 
in  favor  of  men  enlisted  in  the  "volunteer  forces"  or  the  National  Guard — 
a  law  obviously  not  passed  in  contemplation  of  the  advent  of  universal 
military  training.     Gen.  Laws  Ore.  1917,  c.  275. 

"See,  e.  g.,  Mass.  Acts  and  Resolves  1917,  c.  43  of  Resolves  (State 
employees  to  be  paid  difference  between  salary  received  on  border  service 
and  what  they  would  have  received  if  they  had  stayed  home)  ;  Pub.  Acts 
Conn.  1917,  c.  181   (veterans  not  required  to  pay  vendors'  licenses). 

"Pub.  Acts  Vt.  1917,  No.  225  (no  liquor  licenses  of  second  class  to 
be  issued  while  United  States  is  at  war)  ;  Laws  N.  Y.  1917,  c.  172  (for- 
bidding sale  of  liquor  near  Plattsburgh  Training  Camp). 

"Gen.  Acts  Mass.  1917,  c.  207. 

17Pub.  Acts  Vt.   1917,   No.  236. 

"Sess.  Laws  Minn.  1917,  c.  463. 

"See  Monthly  Review  U.  S.  Bar.  Labor  Statistics,  vol.  LV,  p.  655 
(May,  1917). 
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war."20  A  statute  permitting  suspension  of  any  provision  of  the  labor 
law  which  "will  obstruct,  hamper  or  interfere  with  the  successful  prose- 
cution of  the  present  war,  or  be  opposed  to  public  welfare  and  neces- 
sity,'' has  passed  the  legislature  and  is  awaiting  gubernatorial  action 
in  New  York;21  while  Pennsylvania  has  a  similar  bill  pending  at  pn 
writing.22  It  is  almost  unnecessary  to  point  to  the  grave  danger  lurk- 
ing in  such  statutes,  vesting,  as  they  do,  unprecedented  and  unbridled 
power  in  the  hands  of  legislative  commissions,23  and  imperilling  at 
one  blow  the  whole  structure  of  social  welfare  legislation,  erected  to 
protect  alike  present  and  coming  generation  of  Americans.  There  is 
English  precedent24  for  these  dangerous  measures;  but  our  emergency 
is  not  yet  grave  enough  to  justify  dispensing  with  safeguards  so  essen- 
tial to  the  normal  happiness  of  our  people  and  the  future  welfare  of 
the  race. 

Federal  Emergency  "War  Legislation. — The  entrance  of  the  United 

States  into  the  world  war  has  inevitably  given  rise  to  a  situation  which 
the  legislation  of  peace  times  is  totally  inadequate  to  meet  and  which, 
therefore,  demands  the  enactment  of  special,  temporary  meae 
capable  of  coping  with  the  emergency.  Aside  from  the  general  pro- 
vision of  the  Federal  Penal  Code  defining  treason1  and  seditious  con- 
spiracy,2 there  were  few  laws  existing  at  the  outbreak  of  the  present 
war  which  were  aimed  at  offenses  against  the  national  defense.  By 
federal  statutes,  spying  in  the  army  or  navy  has  long  been  punishable 
by  death.3  Furthermore,  it  is  a  crime,  punishable  by  fine  or  imprison- 
ing nt  or  both  to  injure  military  or  naval  works4  or  to  commit  arson  on 
magazines,  ships  or  ammunition  belonging  to  the  United  States 
to  make  a  sketch  of  any  fort  or  naval  vessel  without  authority.0    In  the 

Tub.  Acts  Vt.  1917,  No.  172. 

"Legislature  of  New  York.  Session  of  1917,  Senate,  Pr.  No.  2149. 

"Legislature  of  Pennsylvania,  Session  of  1917,  File  of  House  of  Repre- 
sentatives, No.  1637. 

"The  power  vested  in  the  commission  to  suspend  labor  laws  "opposed  to 
public  welfare  and  necessity"  and  to  make  "rules  and  regulations  prescrib- 
ing conditions  under  which  employment  will  be  permitted"  in  certain  in- 
dustries, seems  a  delegation  of  legislative  functions  to  that  body  without 
setting  a  sufficiently  definite  standard  for  their  exercise.  That  there  must 
be  a  standard,  and  that  the  New  York  courts  have  refused  to  go  further 
than  to  permit  a  legislative  commission  to  decide  what  are  "reasonable" 
itions,  see  Village  of  Saratoga  Springs  v  Saratoga  Gas,  etc  Co.  (1908) 
191  N.  Y.  123,  83  N.  E.  693;  People  v.  Klinck  Tacking  Co.  (1915)  214 
X.  Y.  121,  139,  108  N.  E.  278.  284. 

c.  j?.,  Defence  of  the  Realm  Consolidated  Regulations  1(J14.  as 
amended  to  Nov.  2').  1916,  Regulation  (>  A.  For  a  recent  review  of  British 
war  emergency  legislation,  see  30  Harvard  Law  Rev. 

'(1909)  35  Stat.  1088;  10  U.  S.  Comp.  Stat.   (1916)  §§10,165-10,167. 

•(1909)  35  Stat  L089;  10  U    S.  Comp.  Stat.  (1916)  §10,170 

i)  2  Stat.  371:  1  C.  S.  Comp.  Stat.  (1913)  §2,448;  (1862)  12  Stat. 
340;  4  ('.  S.  Comp.  Stat.  (1916)  §2,966. 

19)  35  Stat    1097;  10  U.  S.  Comp.  Stat,  i  1916)  §  10,208. 

•(1909)  35  Stat.  1144;  10  U.  S.  Comp.  Stat  (1916)  §10,459. 

•(1909)  36  Stat.  1084;  10  U  S.  Comp.  Stat.  §§10,209-10,210.  An  addi- 
tional penalty  is  prescribed  for  attempting  to  communicate  such  matter 
to  a  foreign  government.  (TM1»  36  Stat.  1085;  in  V.  S.  Comp.  Stat. 
<  1916)  §§  10,211  10,212 
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states,  there  was  practically  no  legislation  other  than  the  usual  provision 
making  it  a  crime  to  injure  a  public  building.7 

Any  emergency  legislation  that  this  country  may  adopt  must,  in  a 
general  way.  follow  the  English  legislation  enacted  after  the  outbreak 
of  the  war  in  1914,  for  the  same  problem  confronts  us  as  confronted  the 
English,  namely,  of  harmonizing  the  necessity  resting  upon  Govern- 
ment to  make  the  utmost  possible  provision  against  the  exigencies 
resulting  from  a  state  of  war  with  the  natural  zeal  on  the  part  of  the 
people  to  preserve  intact  fundamental  constitutional  guaranties.  By 
the  Defense  of  the  Realm  Acts8  the  Privy  Council  was  given  broad 
powers  to  make  such  regulations  as  it  deemed  proper  for  the  common 
safety  and  defense,  including  the  power  to  prohibit  the  dissemination 
of  alarming  reports,  even  if  true.  In  case  of  emergency,  trials  under 
this  act  might  be  had  in  secret.9  By  the  Trading  with  the  Enemy  Act 
and  its  amendments,10  any  commerce  with  an  enemy  firm  or  even  a 
neutral  firm  with  enemy  connections  was  made  a  punishable  offense.11 
Legislation  was  enacted  legalizing  the  seizure  of  foodstuffs  when  un- 
reasonably withheld  from  the  market.12  And,  finally,  a  law  was  passed 
prohibiting  strikes  and  lockouts  in  and  limiting  the  profits  of  munition 
plants  during  the  duration  of  the  war.13 

It  is  only  when  viewed  in  the  light  of  these  English  statutes  that 
the  so-called  Espionage  Bill14  can  be  properly  understood.  The  bill 
passed  by  the  House  of  Representatives,  among  other  things,  renews 
the  provisions  against  procuring  information  concerning  the  national 
defense  without  authority,15  and  punishes  by  fine  or  imprisonment  or 
both  the  destruction  of  commodities  with  intent  to  prevent  their 
export,16  making  a  false  statement  under  oath  with  intent  to  influence 
the  United  States  or  a  foreign  government  in  any  controversy  existing 

7Conn.  Gen.  Stat.  (1902)  §1169;  Fla.  Comp.  Laws  (1914)  §3429;  Ga. 
Park's  Penal  Code  (1914)  §777;  Iowa  Code  (1897)  §4802;  Kan.  Gen. 
Stat.  (1915)  §3709;  Ky.  Stat.  (1915)  §§1258.  1262.  3951;  Mass.  Rev.  Laws 
(1902)  c.  208,  §§80,  81 ;  Miss.  Code  (1906)  §  1065;  Mont.  Rev.  Codes  (1907) 
§  8772;  New  Mex.  Stat.  (1915)  §  1573  ;N.C.  Revisal  of  1908.  §  3344;  N.  D. 
Comp.  Laws  (1913)  §9846;  Okla.  Rev.  Laws  (1910)  §2589;  Pa.  3  Purdin's 
Digest,  p.  3695:  R.  I.  Gen.  Laws  (1909)  p.  1255;  2  S.  D.  Comp.  Laws  (1913), 
Penal  Code  §  535  :  White's  Tex.  Penal  Code  Art.  499,  p.  596 ;  Va.  Code  (1904) 
§3731;  Wis.  Stat.  (1915)  §4442.  Connecticut  has  a  law  making  it  a  crime 
to  destroy  a  powder  magazine,  or  military  or  naval  stores,  Conn.  Gen.  Stat. 
(1902)  §  1167,  and  in  Maryland  there  is  a  penal  statute  aimed  at  the  de- 
struction of  privately  owned  bridges,  railways  etc.  with  intent  to  start  an 
insurrection.     Md.  Ann.  Code   (1914)   Art.  27,  §§  468,  471. 

"(1914)  4  &  5  Geo.  V,  c.  29;  (1914)  4  &  5  Geo.  V,  c.  63,  consolidated  in 
the  Defense  of  the  Realm  Consolidation  Act   (1914)   5  Geo.  V,  c.  8. 

"Defense  of  the  Realm  Amendment  Act  (1915)  5  Geo.  V,  c.  34. 

10(1914)  4  &  5  Geo.  V,  c.  87;   (1915)   5  &  6  Geo.  V,  c.  98. 

"An  interesting  and  startling  feature  of  the  original  Trading  with  the 
Enemy  Act  was  its  retroactive  effect.     See  §  1. 

"(1914)  4  &  5  Geo.  V,  c.  51. 

"(1915)  5  &  6  Geo.  V,  c.  54.  The  result  of  this  Act  was  practically  to 
place  all  munition  plants  under  government  control. 

"65th  Congress,  First  Session,  H.  R.  No.  291,  as  passed  by  the  House  of 
Representatives   May  4,   1917. 

"Title  I,  §§  1,  2.    See  note  6,  supra. 

"Title  IV,  §  400. 
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between  them,17  acting  as  an  agent  of  a  foreign  government  without 
recognition  by  the  United  States,18  or  conspiring  to  injure  public  prop- 
erty in  a  nation  with  which  the  United  States  is  at  peace.19 

The  much-discussed  censorship  section  has  undergone  many  changes 
in  the  course  of  its  legislative  history.  As  originally  framed  and  as 
passed  by  the  Senate  in  February,  191720  it  prohibited  under  penalty 
of  fine,  imprisonment  or  both  the  collection  or  publication,  in  violation 
of  regulations  to  be  prescribed  by  the  President,  of  any  information 
concerning  the  national  defense  which,  in  the  judgment  of  the  Presi- 
dent, might  be  useful  to  the  enemy.  This  bill  was  not  acted  upon  by 
the  House  of  Representatives  in  the  04th  Congress.  When  reintro- 
duced in  the  65th  Congress,  the  section  was  amended  by  the  addition 
of  a  proviso  that  nothing  contained  therein  should  be  construed  to 
limit  the  publication  of  criticism  or  comment  on  the  policy  of  the 
government  or  its  representatives.21  The  bill  was  further  amended 
before  it  passed  the  House  of  Representatives  to  provide  that  no  con- 
viction might  be  had  under  it  unless  the  jury  found  as  a  fact  that  the 
information  published  was  or  might  be  useful  to  the  enemy.28 

This  restriction  on  the  power  of  the  press  is,  as  far  as  the  United 
States  is  concerned,  unique.  All  previous  inhibitions  have  boon  ex- 
ercised under  the  police  power.  Thus,  many  states  have  passed  laws 
against  the  publication  or  circulation  of  obscene  or  scandulous  mat- 
ter,23 or  false  advertisements24  or  information  concerning  lotteri 

"Title  VII,  §  700. 

"Title  VII,  §  702. 

"Title  VII,  §  704. 

w64th  Congress,  2nd  Sess.  Senate  Bill  No.  8148  §  2c. 

2165th  Congress,  1st  Sess.  H.  R.  No.  291,  Title  I,  §4  In  the  Senate  bill 
this  provision  was  subject  to  the  limitations  that  the  criticism  contained  no 
information  which  might  be  useful  to  the  enemy.  65th  Congress,  1st  Sess. 
Senate  Bill  No.  2,  chapter  II,  §  2a. 

"65th  Congress,  1st  Sess.  H.  R.  No.  291,  Title  I,  §  4.  as  passed  by  the 
House  of  Representatives  May  4,  1917.  This  is  the  so-called  Gard  Amend- 
ment. The  entire  section,  as  passed  by  the  House  of  Representatives,  was 
rejected  by  the  Senate  on  May  14,  1917. 

"Ala.  Gen.  Acts  (1909)  p.  230;  Conn.  Gen.  Stat.  (1902)  §1326;  111.  Stat. 
Ann.    (1913)    §3771;    Iowa   Code    (1897)    §4952;    Kan.    Gen.    Stat.    (1915) 
§§3676-3678;    Ky.   Stat.    (1915)    §1353;   3    Md.   Ann.   Code    <1(>14>    Al 
§  371;  Mass.  Rev.  Laws  (1902)  c.  212.  §§  16.  21;  Mass.  Rev.  Laws 
Supp.)  p.  1442;  Mich.  Howell's  Stat.  §  14.808;  Id.  §  5,299;  Minn.  Gen.  Stat. 
(1913)  §§8707,8709;  Mo.  Rev   Stat.  (1909)  §4730;  Mont.  Rev.  Code  <1(>07> 
§8401:   Neb.   Rev.   Stat.    (1913)   §§8606.  8789:    N     I.   Acts  of   1911, 
Ohio  Page  &  Adams'  Gen.  Code  §§  3663,  13,034;  P.  I.  Penal  Code,  p.  169. 

-'Ala.  Gen.  Laws  (1915)  p.  339;  Colo.  Laws  of  1915,  c.  67;  Conn.  Public 
Acts  of  1913,  c.  65;  Iowa  Code  (1913  Supp.)  §5051-a;  Kan.  Gen.  Stat. 
(1915)  §3687;  Ky.  Acts  of  1916,  c.  97;  Md.  Ann.  Code  (1914)  Art  27, 
§§159-160;  Mass.  Laws  (1908  Supp.)  p.  1431;  Mich.  Public  Acts  (1913) 
No.  276;  Neb.  Rev.  Stat.  (1913)  §  8896;  Wash,  Law,  of  1913,  c  34.  For  a 
general  treatment  of  this  legislation  Bee  17  Columbia  Law  Rev.  258.  B) 
(1912)  37  Stat.  554;  7  L.  S.  Comp,  Stat.  (1916)  §  7314.  all  paid  new- 
paper  advertisements  must  be  marked  with  the  word  "advertisement". 

Park's  Penal  Code  (1914)  §§401,402;  Kan.  Gen.  Stat  (1915)  §3676; 
Ky.  Stat.  (1915)  §1314;  Me.  Rev.  Stat.  (1916)  c.  130,  §18;  Md.  3  Ann. 
Code  (1914)  Art.  27,  §  309;  Miss.  Code  (1906)  §§  1281,  1282;  X.  C.  Revisal 

»08,  §3725;  Ohio  Page  &    Vdams'  Gen.  Code.  (1912)  §13067     [nl 
tion  concerning  a  lottet  unmailable  by   (1909)  35  Stat.  1129;   10 

L.  S.  Comp.  Stat.   |  1911 
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and  at  least  three  states  have  made  it  a  crime  to  publish  the  name  or 
identity  of  a  raped  female.-0  That  liberty  and  freedom  of  speech  do 
not  mean  the  unrestricted  right  to  say  and  do  what  one  pleases  at  all 
times  and  under  all  circumstances27  is  proved  by  the  uniformity  with 
which  the  courts  have  sustained  this  and  similar  legislation.28  How- 
ever, on  the  advisability  of  enacting  the  censorship  provision  of  the 
pending  bill,  there  may  well  be  a  reasonable  difference  of  opinion. 
There  is  an  irreconcilable  conflict  between  the  secrecy  required  for  the 
proper  execution  of  military  plans  and  the  publicity  demanded  by 
newspapers  and  their  readers.  However  this  may  be,  the  clause  pro- 
viding that  no  conviction  can  be  had  unless  the  jury,  as  judges  of 
fact,  find  that  the  published  matter  actually  awas  of  such  character  as 
to  be  useful  to  the  enemy"  and  the  provision  exempting  the  publisher 
of  fair  comment  on  the  acts  of  public  officials  from  criminal  liability, 
seem  to  insure  that  the  section,  as  at  present  framed,29  in  view  of  the 
attitude  of  the  courts  on  this  question,30  would  be  sustained  as 
constitutional. 

MFla.  Comp.  Laws  (1914)  §  3222a ;  Ga.  Park's  Penal  Code  (1914)  §343; 
2  S.  C.  Code  of  Laws  (1912)  Crim.  Code  2,  §  317. 

"Warren  v.  United  States  (8  C.  C.  A.  1910)   183  Fed.  718,  721. 

"In  re  Rapier  (1891)  143  U.  S.  110,  12  Sup.  Ct.  374;  Harman  v.  United 
States  (C.  C.  1892)  50  Fed.  921;  People  v.  Most  (1902)  171  N.  Y.  423,  64 
N.  E.  175;  State  v.  Fox  (1912)  71  Wash.  185,  127  Pac.  1111;  Tyomies  Pub. 
Co.  v.  United  States  (6  C.  C.  A.  1914)  211  Fed.  385;  Warren  v.  United 
States,  supra;  cf.  United  States  ex  rel.  Turner  v.  Williams  (1904)  194 
U.  S.  279,  24  Sup.  Ct.  719,  and  Mutual  Film  Corp.  v.  Industrial  Comm.  of 
Ohio  (1915)  236  U.  S.  230,  35  Sup.  Ct.  387,  the  latter  sustaining  the  con- 
stitutionality of  the  motion  picture  censorship. 

^See  note  15,  supra. 

30See  note  27,  supra. 
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Milton  P.  Kupfer,  Ediior-in-Charge. 

A  Treatise  on  Federal  Criminal  Law.  Procedure,  Forms  of 
Indictment  and  Writ  of  Error  axd  the  Federal  Penal  Code.  By 
William  H.  Atwell.  2nd  Edition.  Chicago:  T.  H.  Flood  &  Co. 
1916.    pp.  808. 

This  book,  as  stated  by  the  author  in  the  preface  is  "a  sort  of  com- 
pendium of  Federal  Criminal  Law  and  Procedure  and  indictment 
forms".  The  book  is  intended  to  be  of  immediate  use  to  the  lawyer 
"when  called  into  a  criminal  ease  in  the  Federal  Court."  The  pur- 
pose of  the  author  has  been  to  make  a  manual  for  practical  use.  rather 
than  to  attempt  any  profound  discussion  of  the  principles  that  underlie 
the  Federal  Criminal  Law. 

The  book  is,  on  the  whole,  well  adapted  to  the  above  purpose.  It 
contains  all  Federal  Statutes  and  all  the  leading  decisions  relating  to 
the  Criminal  branch  of  the  Federal  Law.  At  the  end  is  contained  the 
Federal  Penal  Code  of  1910  (an  extremely  useful  addition  for  purposes 
of  reference)  and  also  a  valuable  set  of  forms  of  indictment. 

Although  it  has  been  settled  law  since  the  decision  in  United  States 
v.  Hudson  (U.  S.  1812)  7  Cranch.  32,  that  the  United  States  pos- 
sesses no  criminal  common  law,  nevertheless,  in  examining  the  Federal 
Code  one  is  struck  by  the  way  in  which  the  common  law  has  been 
adopted  in  parts  thereof,  not  only  explicitly  in  many  eases,  hut  even 
by  tacit  assumption.  Thus,  under  Section  273  of  the  Code  "Murder 
is  the  unlawful  killing  of  a  human  being  with  malice  aforethought." 
a  literal  adoption  of  the  common  law  definition.  Rape,  indeed,  is  not 
even  defined  at  all,  it  being  merely  enacted  in  Section  276  of  the  Cud." 
that  "whoever  shall  commit  the  crime  of  rape  shall  suffer  death." 
What  acts  constitute  this  crime  are  not  stated,  the  trainers  of  the  Code 
apparently  assuming  that  the  common  law  definition  of  rape  is  implied 
in  the  word  itself.  This  simply  shows  that  whatever  may  he  the  etTeet 
of  ruling  that  we  have  no  Federal  common  law  crimes  as  such,  our 
courts  and  national  legislature  both  recognize  the  common  law  atmos- 
phere surrounding  our  Federal  Government,  and  must  interpret  many 
of  our  statutes  in  the  light  of  the  common  law. 

In  discussing  the  question  whether  rape  musl  he  "against  a 
woman's  will",  or  merely  "without  he;  consent",  the  book  quotes  a 
statement  of  Lord  Campbell  that  "it  would  he  monstrous  to  say  that 

if  a   drunken   woman,  returning  from   market,  lay   down   and    fell  a-deep 

by  the  roadside,  and  a  man,  hy  force,  had  connection  with  ber  while 
she  was  in  a  state  of  insensibility  and  incapable  of  giving  consent,  he 
would  not  he  guilty  of  rape."  The  author  then  adds  1 1'-  t33),  "Tht1 
concluding  illustration  of  the  great  Chief  Justice  was  held  not  to  he 
rape  in  People  v.  Quin  (N.  V.  L867)  50  Barb.  L28."  If  this  state- 
ment means  that  People  v.  Quin,  supra,  held  that  such  an  act  is  not 
rape  at  common  law.  the  statement  is  in  error.  When  People  \.  Quin 
was  decided,  New  York  had  a  special  statute  covering  the  ease  of 
intercourse  with  a  woman  without   her  consent,  .-he  being  insensible 
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from  intoxication  at  the  time,  and  this  statute  had  a  penalty  of  its 
own,  namely,  imprisonment  for  not  exceeding  five  years,  whereas  the 
punishment  for  rape  was  imprisonment  for  not  exceeding  ten  years. 
The  New  York  Court  held  that,  in  view  of  the  fact  that  the  two  crimes 
were  each  covered  by  a  distinct  statute,  it  could  not  have  been  the 
intent  of  the  legislature  to  make  the  act  of  intercourse  with  the  woman 
rape  if  she  were  insensible  from  drunkenness.  So  much  of  the  case  as 
hints  that  at  common  law  such  an  act  was  not  rape  is  mere  dictum. 

In  the  index  of  the  book  there  is  this  rather  dubious  title:  "Rape 
*  *  *  of  female  under  sixteen  is",  and  then  a  reference  to  a  page 
on  which  Section  279  of  the  Federal  Penal  Code  is  discussed.  This 
section  provides  that  anyone  having  unlawful  carnal  intercourse  with 
a  female  under  the  age  of  sixteen  is  punishable  by  imprisonment. 
Now,  of  course,  rape  upon  any  female,  whether  she  be  under  sixteen 
or  over  is  rape,  and  this  is  a  truism;  but  what  the  indexer  evidently 
means  is  that  intercourse  with  a  female  under  sixteen  even  with  her 
consent  is  rape  under  this  section.  This  is  an  error,  for  this  section 
nowhere  uses  the  word  rape  and  does  not  make  such  act  the  crime  of 
rape,  but  a  lesser  crime  punishable  by  imprisonment,  and  not  by  death. 
Possibly  the  indexer  may  have  had  in  mind  statutes  like  that  con- 
tained in  the  Xew  York  Penal  Law  §  2010,  making  intercourse  with  a 
female  under  eighteen  years  of  age  rape  in  the  second  degree  even 
though  the  act  of  intercourse  be  consented  to. 

Section  330  of  the  Federal  Code  provides  that  where  there  is  a  con- 
viction of  murder  in  the  first  degree  or  of  rape,  "the  jury  may  qualify 
their  verdict  by  adding  thereto  'without  capital  punishment'  and 
whenever  the  jury  shall  return  a  verdict  qualified  as  aforesaid,  the 
person  convicted  shall  be  sentenced  to  imprisonment  for  life."  In 
the  famous  case  of  United  States  v.  Bram,  reported  on  appeal  (1897) 
168  U.  S.  532,  18  Sup.  Ct.  183,  where  the  murder  was  committed  on 
the  high  seas  and  the  evidence  tending  to  convict  was  largely  circum- 
stantial, the  jury  returned  such  a  qualified  verdict,  and  the  result  was 
generally  approved.  If  the  power  to  return  such  a  verdict  is  not 
abused,  such  a  statute  ought  to  have  a  most  beneficial  effect  in  securing 
conviction  in  cases  where  juries  might  be  reluctant  to  bring  in  a 
verdict  that  would  carry  with  it  the  penalty  of  death. 

The  book  is  marred  by  occasional  over-abruptness  in  style  and  by 
some  misprints.  Thus,  it  is  stated  on  page  518  that  a  statute  making 
it  criminal  to  harbor  alien  prostitutes  was  held  unconstitutional  "as  a 
regulation  of  a  matter  within  the  police  power  reserved  to  the  State 
and  not  tvithout  [within]  any  power  delegated  to  Congress  by  the 
Constitution."  A  serious  practical  defect  in  the  book  is  the  absence  of 
a  table  of  cases.  On  the  whole,  however,  the  author  has  done  a  com- 
mendable piece  of  work,  and  one  that  is  certain  to  be  of  service  to  the 
lawyer  whose  practice  calls  him  to  the  Federal  criminal  bar. 

Ralph  W.  Gifford. 

The  Morals  of  Monopoly  and  Competition.  By  Homer  Blosser 
Reed.    Menasha,  Wis.:  George  Banta  Pub.  Co.     1916.    pp.  v,  143. 

Unfair  Competition.  By  "William  H.  S.  Stevens.  Chicago:  Uni- 
versity of  Chicago  Press.    1917.    pp.  xiii,  265. 

Two  very  interesting  books  dealing  with  the  problems  of  business 
competition    and    its    regulation    have    recently    appeared.      Professor 
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Reed's  book,  "The  Morals  of  Monopoly  and  Competition"  is  in  the 
nature  of  a  philosophic  and  historical  study  of  the  evolution  of  business 
morality  in  this  country  in  its  relation  to  the  development  of  industry, 
in  which  he  has  laudably  attempted  to  show  judges,  in  particular, 
that  the  morals  of  competition  as  practiced  by  the  small  bus 
man  and  upheld  by  the  courts  in  the  past  are  no  longer  applicable  in 
this  day  of  combination  and  monopolies,  as  they  tend  to  make  the 
capital  of  the  combination  the  principal  element  of  success.  This  is, 
of  course,  against  the  public  interest.  Professor  Reed  urges  that 
the  courts  be  not  so  slow  to  recognize  changed  conditions  and  that  they 
use  functional  or  inductive  logic  as  opposed  to  the  syllogistic,  being 
able  thereby  to  formulate  new  rules  to  meet  the  changed  state  of 
affairs  now  reached  in  the  evolution  of  industry.  His  illustrations 
and  arguments  are  based  largely  on  results  reached  by  the  courts  in 
cases  of  public  service  corporations  and  the  only  question  in  the  mind 
of  the  present  reviewer  is  whether  Professor  Reed  in  his  zeal  as  a 
student  of  philosophy  and  ethics  has  not  gone  a  little  too  far  in 
urging  that  all  industrial  corporations  because  of  their  size  or  capitaliz- 
ation be  bound  so  closely  by  those  restrictions  placed  upon  public 
service  corporations  or  businesses  which  are  legally  recognized  as 
"affected  with  a  public  interest". 

Professor  Stevens  has  produced,  in  his  ''Unfair  Competition'',  a 
book  which  will  be  exceedingly  useful  to  the  student  of  law  and 
economics,  inasmuch  as  it  contains  a  clear  description  of  those 
unfair  practices  which  have  been  so  commonly  used  in  building  up 
industrial  corporations  in  the  past.     In  his  "Industrial  Combinations 

and   Trusts",  he  was  the   first    to   publish   a   source   1 k  of  specific 

documents  relating  to  the  various  unfair  practices  of  many  corpora- 
tions. However,  it  was  not  always  easy  for  the  student  to  separate 
and  define  the  specific  practices  outlined  in  the  documents  and  trade 
agreements,  and  understand  their  significance.  But  in  his  more  recent 
book  Professor  Stevens  has  named,  classified  and  treated  them  clearly 
under  twelve  main  head-,  giving  specific  examples  in  each  case  and 
pointing  out  the  reasons  and  results  which  make  them  uneconomic 
and  hence  unfair.  He  indicates  in  a  convincing  style  that  "the 
interest  of  the  public  lies  in  securing  the  besl  goods  a1  the  lowest 
-  or,  translated  into  other  terms,  in  a  competition  of  productive 
and  or  selling  efficiency"  free  Erom  artificial  restraint,  and  that  the 
Trade  Commission  and  the  courts  should  exercise  their  power  under 
the  Federal  Trade  Commission  and  Clayton  Acts  to  prevent  those 
methods  which  do  uot  Lstitute  a  competition  of  productive  and  or 

ng  efficiency.  The  volume  serves  it-  purpose  well  in  showing 
the  economic  basis  for  regarding  those  methods  and  practices  discussed 

as  unfair. 

Miner  W.  Tuttle. 


Problems  of  the  War.    Vol.  II.    Taper-  read  before  The  Grotius 
<y  in  the  STear   L916.     London:  Sweet  &   Maxwell,   Ltd.     1017. 
pp.    xxv,  L78. 

The  publication  al  this  time  of  the  paper-  of  The  Grotius  Society 

t   fortunate.  The  events  of  the  lasl  three  years  have  drawn  the 

attention  of  all  thinking  men  to  problems  of  international  relatione 
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which  in  peaceful  times  seemed  so  academic  as  to  attract  little  popular 
study.  It  is  gratifying  to  find  in  this  collection  of  clear  and  simple, 
though  thoroughly  scholarly,  articles  so  much  that  will  encourage  and 
develop  this  newly  aroused  interest. 

The  subjects  presented  are  as  varied  as  the  problems  of  inter- 
national law  which  have  arisen  during  the  course  of  the  war.  Some 
of  the  titles  included  are,  "War  Crimes — Their  Prevention  and  Punish- 
ment.", "International  Leagues",  "The  Treatment  of  Enemy  Aliens", 
and  "War  Treason."  The  paper  on  "The  Effect  of  the  War  on  Inter- 
national Law"  points  out  convincingly  that  despite  ruthless  viola- 
tions, tbe  law  of  nations  is  not  destroyed;  and  though  many  points 
of  controversy  have  indicated  much  needed  alterations,  the  events  of 
the  war,  so  far  from  destroying  international  law,  have  made  indis- 
pensable its  establishment  on  a  firm  foundation.  "The  Principles 
Underlying  the  Doctrine  of  Contraband  and  Blockade"  criticises  the 
basis  of  the  rule  allowing  neutral  trade  with  belligerents.  The  theory 
that  nations  and  not  nationals  make  war,  promulgated  by  Jefferson 
in  1793,  was  adopted  by  the  Hague  Conference  of  1907  to  legalize 
such  trade  and,  the  author  remarks,  "the  results  grow  more  lamentable 
year  by  year". 

Though  the  subjects  are  treated  as  problems  of  public  law  there  are 
at  least  two  papers  of  direct  interest  to  private  practitioners.  "The 
Appam",  in  considering  the  case  of  that  name  (D.  C.  E.  D.  Ya.  1916) 
234  Fed.  389,  deals  with  the  influence  of  the  legality  of  the  commission 
of  the  captor  vessel  on  the  status  of  the  prize  and  also  the  effect  of 
the  Anglo-Prussian  Treaty  of  1798  on  the  rights  of  Germans  to  use 
American  ports.  Of  greater  value  is  the  discussion  of  "The 
Nationality  and  Domicil  of  Trading  Corporations" — a  question  raised 
in  the  House  of  Lords  in  the  recent  case  of  Daimler  Company  v.  Con- 
tinental Tyre  Company  [1916]  2  A.  C.  307.  It  would  be  unprofitable 
to  attempt  to  review  in  detail  this  able  article.  One  feature,  however, 
is  worthy  of  note.  While  the  author  holds  that  the  nationality  of 
the  stockholders  does  not  affect  the  nationality  of  the  corporation, 
he  agrees  with  the  House  of  Lords  that  the  defendant  company 
incorporated  in  Great  Britain  is  an  enemy  alien,  for  the  enemy  char- 
acter of  a  legal  person  is  not  determined  by  its  nationality  but  by 
the  place  of  its  operations.  M'Connell  v.  Hector  (1802)  3  B.  &  P.  113 ; 
Wells  v.  Williams  (1697)  1  Ld.  Raym.  282. 

There  is  nothing  more  commendable  about  this  worthy  little  volume 
than  the  judicial  attitude  of  impartiality  uniformly  maintained  by 
all  the  writers.  The  value  of  the  work  is  thus  materially  enhanced, 
and  its  influence  for  serving  to  stimulate  the  wider  interest  in  an 
understanding  of  international  affairs  increased. 
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THE   FEDERAL  VALUATION   ACT. 

The  meaning  of  valuation  is  elusive.  Economists  do  not  agree 
upon  its  definition,  and  the  Supreme  Court  of  the  United  States 
has  observed  concerning  it  an  attitude  of  reticence  and  watchful 
waiting.  Many  state  commissions  agree  that  valuations  must 
differ  with  the  purpose  for  which  they  are  made.1  And  it  is  de- 
clared that  valuation  for  rate  regulation  is  different  from  valua- 
tion for  taxation,  or  condemnation,  or  capitalization.  In  the  au- 
thority cited,2  it  is  said  value  may  signify,  (1)  Inherent  utility,  or 
value  in  use,  (2)  cost  of  production,  or  normal  value,  (3)  pur- 
chasing power,  or  exchange  value.  And  elsewhere  value  has  been 
defined  as  "state  of  mind".3 

The  importance  of  a  satisfactory  and  authoritative  definition 
looms  large  when  we  consider  the  issue  already  raised  between 
the  carriers  and  the  state  commissions.  To  state  it  roughly  the 
carriers  contend  value  should  be  determined  by  the  present  repro- 
ductive cost,  and  the  state  commissions  contend  it  should  be 
determined  by  the  original  cost.  The  difference  in  theories  makes 
a  difference  of  eight  billion  dollars  in  railway  valuation. 

The  problem  is  not  confined  to  this  simple  issue.  It  embraces 
or  rather  branches   into  the  questions   of  unearned   increments, 

'Whitten,  Valuation  of  Public  Service  Corporations   (Supp.  1914),  c.   1 
and  citations. 
'At  p.  799. 

"Value  as  used  in  the  Valuation  Section  cannot  mean 
value  in  the  sense  in  which  the  word  is  used  in  condemnation 
and  tax  cases. 

Value  as  used  in  the  Valuation  Section  does  not  refer  to 
market  value,  exchange  value,  or  economic  value. 

Any  findings  made  should  be  limited  to  the  purposes  for 
it  is  evident  the  findings  are  to  be  prima  facie  evidence,  viz. : 
rate  making,  rate  enforcing  and  rate  testing." 
Summary   of    Brief    of    Oregon    Public    Service    Commission,    Utilities 
Magazine,  Vol.  1,  No.  4,  at  p.  26. 
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betterments,  and  donations.  Is  the  public  to  pay  a  return  upon 
these  items?     To  what  extent  is  a  public  utility  a  trustee? 

These  problems  may  be  simplified  if  we  look  first  to  the  origin 
of  valuation  as  an  element  in  rate  proceedings,  second,  when  it 
is  an  element,  and  third,  what  weight  it  bears. 

The  Valuation  Act4  provides  that  final  valuations  by  the  com- 
mission "shall  be  prima  facie  evidence  of  the  value  of  the  prop- 
erty" in  all  proceedings  under  the  Act  to  Regulate  Commerce, 
and  in  all  judicial  proceedings  for  the  enforcement  of  the  act  or 
to  set  aside  and  enjoin  any  order  of  the  commission.  The  pro- 
ceedings under  the  Act  to  Regulate  Commerce  in  which  valuation 
is  relevant  are  proceedings  concerning  rate  regulation. 

The  commission's  findings  of  valuation,  therefore,  have  a  pro- 
bative value  in  two  classes  of  proceedings: 

(1)  In  matters  of  rate  regulation  before  the  commission. 

(2)  In  enforcing  or  suspending  in  the  courts  the  commission's 
orders  based  thereon. 

The  commission's  function  is  to  enforce  reasonable  and  non- 
discriminatory rates.  What  constitutes  reasonable  rates  is  a  broad 
field  of  inquiry.  Many  elements  enter  into  reasonableness.  They 
have  been  grouped  into  two  main  factors,  the  cost  of  service  to 
the  carriers,  and  the  value  of  the  service  to  the  shipper.  And 
many  elements  have  been  approved  as  entitled  to  consideration 
by  the  Supreme  Court."'  But  these  elements  have  no  fixed  weight. 
Their  influence  as  ingredients  upon  the  final  solution  is  variable, 
dependent  upon  each  other,  and  the  particular  circumstance  of 
each  case.  Value  of  the  carrier's  property  is  one  of  many  ele- 
ments in  the   factor-cost  of  service. 

It    i-   not    determinative  of   the   factor.      And   the    factor   Itself 

IS   not    determinative   of   the   reasonableness   of    rates.      I'.nt    value 

a  function  when  the  cosl  >>\  service  is  being  determined. 

And  it   should  be  properly  considered  ami  weighed  in  this  part  of 

tbe  problem  of  reasonable  i 

Value  has  a  separate  and  distinct  role  in  considering  rates 
from   another  standpoint.      Are   they  confiscatory? 

The  rate  structure  musl  yield  a  revenue  which  is  a  fair  return 

Upon  the  value  of  the  property  used.8      Value  lun-  serves  another 
•Aci  of   March   i,   1913]  ■.  Fed  Stat    \nn""(Supp.  1914 »  Joi, 

ii  .<:>'''  Rates,  IS  Michigan  Law  Rev,  478,  and  cases  cited  there. 
"Smyth  v.  Ames  (1898)   169  I      S   466,  18  Sup.  Ct.  418. 
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purpose.  It  has  a  function  different  from  that  it  performs  as  an 
element  in  the  reasonableness  of  rates.  It  is  in  the  application 
cf  the  above  maxim  that  valuation  becomes  a  real  force. 

It  is  misleading  to  speak  of  valuation  as  a  basis  for  rates. 
Rates  are  not  made  from  a  basis  of  the  value  of  the  carriers' 
property.  The  carriers  do  not  know  the  revenue  each  rate  pro- 
duces. Theoretically  each  rate  has  a  cost  of  service  and  a  revenue 
producing  power,  but  only  theoretically.  Railway  accounting  has 
not  progressed  so  far. 

A  whole  rate  structure  produces  a  known  sum ;  and  an  average 
cost  of  service,  in  units  of  ton-miles,  or  car-miles,  may  be  esti- 
mated. But  it  is  obvious  that  rates  on  different  commodities  vary 
above  and  below  the  average. 

Any  single  commodity  may  not  be  segregated  and  a  rate 
therefor  imposed  that  is  less  than  the  cost  of  service.7  But  here 
the  test  is  the  operating  cost,  or  expenditures,  and  the  valuation 
of  the  property  is  not  a  factor.  Certainly  a  fractional  revenue 
over  cost  produced  by  a  prescribed  rate  might  sustain  the  reason- 
ableness of  the  rate. 

It  is  evident,  therefore,  that  valuation  (in  its  last  described 
function)  becomes  relevant  only  when  an  entire  rate  structure  is 
under  consideration,  and  not  when  single  rates  are  in  question. 
Confiscation,  because  there  is  not  a  fair  return,  cannot  be  plead 
unless  the  entire  revenue  of  the  carrier  is  in  issue.  Valuation  in 
its  function  of  limitation  is  not  present  in  considering  single  rates. 

"There  is  a  wide  difference  in  the  character  of 
testimony  required  to  test  the  reasonableness  of  an 
entire  schedule  of  rates  covering  the  whole  traffic 
of  a  particular  carrier  and  that  required  to  test  the 
reasonableness  of  a  rate  on  a  particular  commodity 
between  two  definite  points.  Whether  an  attack 
upon  an  entire  schedule  of  rates  is  well  founded 
or  not  is  to  be  determined  largely  by  ascertaining 
whether  the  gross  amount  of  traffic  carried  on  those 
rates  affords  the  carrier,  above  its  operating  ex- 
penses and  taxes,  a  reasonable  return  upon  the  fair 
value  of  its  property.  But  whether  it  lies  within  the 
possibilities  of  some  system  of  accounts  that  may  be 
devised,  and  that  is  strongly  denied  by  eminent  writers 
on  railway  problems,  certainly  the  present  state  of 
the  science  of  railway  accounting  does  not  enable 
us  upon  any  such  basis  to  fix  with  certainty  a  rea- 

7Northern  Pacific  Ry.  v.  North  Dakota  (1915)  236  U.  S.  585,  35  Sup. 
Ct.  429,  and  see  review  of  former  cases. 
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sonable  rate  upon  a  particular  commodity  between 
two  points."8 

"This  Commission  is  called  upon  to  deal  with  rates 
as  they  exist,  and  in  so  doing  we  ordinarily  con- 
sider them,  not  from  the  revenue  standpoint,  but 
rather  from  the  commercial  and  traffic  standpoint."' 

The  double  function  of  valuation  should  be  kept  in  mind  As 
a  constructive  force  in  the  reasonableness  of  rates,  by  reason  of 
its  weight  in  the  factor-cost  of  service,  valuation  is  not  control- 
ling. As  a  limitation  upon  the  rate-making  power,  marking  a 
minimum  below  which  is  confiscation,  valuation  is  controlling. 
In  the  first  role  it  plays  a  minor  part.  In  the  second,  it  is  the 
whole  defense  of  the  commission  when  the  carriers  cry  con- 
fiscation. 

The  commission  has  reported  about  eight  thousand  decisions 
in  rate  cases.  During  the  twenty-nine  years  of  its  existence  the 
number  of  cases  in  which  valuation  was  a  limitation  has  been  less 
than  ten.  But  it  is  to  be  noted  that  in  these  cases  all  the  rates 
of  the  carrier  and  all  the  rates  of  a  certain  territory  are  in  ques- 
tion, and  the  cases  if  few  in  number  are  far  reaching  in  effect. 

Let  us  examine  the  meaning  of  valuation,  and  the  function 
it  performs,  when  the  constitutional  question  arises  as  to  depri- 
vation of  property. 

This  deprivation  of  property  may  be  brought  about  in  two 
ways : 

(1)  The  revenue  derived  from  the  rates  prescribed  may  be 
less  than  the  operating  expenditures.  In  this  event,  the  property 
is  whittled  away  year  by  year,  and  total  deprivation,  while  grad- 
ual, is  not  less  inevitable.  (2)  The  revenue  derived  from  the 
rates  prescribed  may  yield  so  small  a  margin  above  operating  ex- 
penditures, that,  (a)  the  corpus  of  the  property  is  by  this  pnx 
being  confiscated  by  rendering  it  unattractive  or  even  impossible 
to  sell,  and  therefore  valueless,  or  (In  the  owners  are  deprived 
of  their  property  rights  of  a  return  upon  investments. 

In  the  first  kind  of  deprivation  above  described,  valuation  is 
not  a   factor.     If  the   revenue   i^  less   than   operating  expenses 

•Frvc  &  Bruhn  v.  Northern  Pacific  Rv.  (1908)  13  I.  C.  C.  501,  at  pp. 
507,  mi  Bell   Meal   Produa  tion  v.  C,   B    &  »  >.  Kv. 

(1908)   14  I.  C.  <  oke  &  Coal  Co.  v.  I.   S   N    R.  K. 

(1916)  39  I.  C   I 

•Advance   in   Rates    Eastern   Case    (1911  I    20   I    C 
Vtchison,  T.  &  S.  I-'.  Ry.  v.  United  States  (Com.  Ct,  1913)  203  Fed. 
56,  59. 
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neither  a  valuation  of  ten  dollars  nor  ten  million  dollars  would 
effect  the  result.     There  would  be  deprivation. 

In  the  second  kind  of  deprivation,  valuation  is  a  factor.  For 
to  ascertain  a  fair  return,  we  must  have  a  valuation.  But  when 
we  speak  of  valuation  for  this  purpose,  it  as  at  once  evident  that 
valuation  has  a  clear  and  unmistakable  legal  intent.  It  is  the 
measure  of  property.  Property,  of  which  no  citizen  may  be  de- 
prived, "is  everything  which  has  an  exchangeable  value".10  To 
determine  if  there  has  been  deprivation  of  property,  a  measure 
of  the  property  is  necessary,  and  that  measure  is  exchangeable 
value. 

Valuation  for  rate  regulation,  therefore,  has  no  concern  with 
economic  theories  when  it  is  performing  this  function  of  limita- 
tion. It  is  market  value  or  exchange  value,  expressed  in  dollars 
and  cents.  It  is  exactly  the  same  kind  of  value  that  must  be 
proved  in  actions  of  contracts  and  torts.  It  is  the  same  kind  of 
value  a  plaintiff  must  prove  to  enable  him  to  recover  for  the 
untimely  death  of  a  cow  that  has  strayed  on  a  railroad  right  of 
way. 

"In  determining  the  value  of  land  appropriated 
for  public  purposes,  the  same  considerations  are  to 
be  regarded  as  in  a  sale  of  property  between  private 
parties.  The  inquiry  in  such  cases  must  be  what  is 
the  property  worth  in  the  market,  viewed  not  merely 
with  reference  to  the  uses  to  which  it  is  at  the  time 
applied,  but  with  reference  to  the  uses  to  which  it  is 
plainly  adapted ;  that  is  to  say,  what  is  it  worth  from 
its  availability  for  valuable  uses."11 

There  remains  the  question  of  the  property.  Has  the  carrier 
the  same  kind  of  property  in  lands,  rails,  franchises  and  equip- 
ment that  a  citizen  possesses? 

This  is  a  far  more  difficult  question.  It  has  been  contended 
that  carriers  have  only  a  special  property  in  their  holdings  devoted 
to  public  use.12  Another  distinction  has  been  made  as  to  free 
property  and  property  subject  to  regulation. 

"Free  property  is  to  be  valued  at  its  value  for  any 
legal  purpose.     Public-utility  property,  on  the  other 

"Slaughter-House  Cases  (1872)  83  U.  S.  36,  per  Mr.  Justice  Swayne 
in  dissenting  opinion  at  p.  127. 

"Boom  Co.  v.  Patterson  (1878)  98  U.  S.  403,  at  pp.  407,  408.  See  L.  & 
N.  R.  R.  v.  Barber  Asphalt  Co.  (1905)  197  U.  S.  430,  25  Sup.  Ct.  466; 
C,  B.  &  Q.  R.  R.  v.  Chicago  (1897)   166  U.  S.  226,  17  Sup.  Ct.  581. 

"United  States  v.  Chandler-Dunbar  Co.  (1913)  229  U.  S.  53,  33  Sup. 
Ct.  667. 
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hand,  is  not  to  be  valued  for  fixing  rates,  for  any 
other  purpose  than  that  to  which  it  is  dedicated,  and 
much  property  is  not  to  be  valued  at  all,  so  long  as 
the  property  is  to  remain  in  the  public  service.  If 
the  owner  wants  full  value  (with  all  its  speculative 
chances)  for  a  public  utility,  he  must  first  discon- 
tinue his  public  service  and  devote  the  property  to 
private  use."13 

The  carriers  cite  with  enthusiastic  approval  the  dictum  of  the 
Court  in  The  Minnesota  Rate  Cases:14 

"The  property  is  held  in  private  ownership  and  it 
is  that  property,  and  not  the  original  cost  of  it,  of 
which  the  owner  may  not  be  deprived  without  due 
process  of  law." 

and  also  Willcox  v.  Consolidated  Gas  Co.,  where  it  was  said:15 

"If  the  property,  which  legally  enters  into  the  con- 
sideration of  the  question  of  rates,  has  increased  in 
value  since  it  was  acquired,  the  company  is  entitled 
to  the  benefit  of  such  increase." 

But  looking  beyond  this  question  let  us  suppose  there  has  been 
a  correct  and  proper  valuation  of  the  property  of  the  carrier.  Do 
the  rates  yield  a  fair  return  ? 

How  shall  a  fair  return  be  analyzed?  No  hard  and  fast  rule 
can  be  prescribed.  It  is  a  field  for  discretion  as  broad  as  the 
field  of  inquiry  into  the  reasonableness  of  rates. 

It  has  been  rather  generally  conceded  since  the  decision  of  the 
Supreme  Court  in  Smyth  v.  Ames,19  that  it  is  an  absolute  essential 
of  rates  that  they  must  yield  an  adequate  return  upon  the  value  of 
the  property.  This  is  not  an  absolute  right  the  carriers  may 
demand,  enforcible  at  the  expense  of  all  other  rights  and  persons. 
In  the  summing  up  of  principles  laid  down  in  that  case  Mr.  Justice 
I  larlan    said  :17 

"A    Mate   enactment,   or    regulations    made    under   the 

authority  of  a  state  enactment,  establishing  rates  for 
the  transportation  of  persons  or  property  by  rail- 
road that  will  not  admit  of  the  carrier  earning  such 

'  'John    II    Gray,   How   Does   Industrial   Valuation    Differ   from   Public- 
Utility  Valuation?,  Utilities  Magazine,  Vol.  2,  No.  1,  at  i>.  33. 
"(1913)  230  U.  S.  352,  al  p.  454,  33  Sup  C1   729. 

i  1909)  212  U.  S.  19,  .a  p  52,  29  Sup.  Ct  192. 
"Supra,  Footnote  6. 

At  p.  526.    The  italics  are  the  author's. 
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compensation  as  under  all  the  circumstances  is  just 
to  it  and  to  the  public,  would  deprive  such  carrier 
of  its  property  without  due  process  of  law    *     *    *." 

The  earlier  doctrine  announced  in  Covington,  etc.,  Turnpike  Co. 
v.  Sandford,ls  has  been  neglected,  perhaps,  but  not  utterly 
abandoned. 

"The  public  cannot  properly  be  subjected  to  un- 
reasonable rates  in  order  simply  that  stockholders 
may  earn  dividends.  *  *  *  If  a  corporation 
cannot  maintain  such  a  highway  and  earn  dividends 
for  stockholders,  it  is  a  misfortune  for  it  and  them 
which  the  Constitution  does  not  require  to  be 
remedied  by  imposing  unjust  burdens  upon  the 
public." 

The  later  cases  following  Smyth  v.  Ames19  on  this  question,  North- 
ern Pacific  Ry.  v.  North  Dakota,20  Norfolk  &  Western  Ry.  v. 
West  Virginia,21  and  The  Minnesota  Rate  Cases,22  have  not  denied 
the  factor-value  of  the  service  to  the  public. 

If  the  return  upon  the  property  were  the  only  factor  in  rate- 
making,  the  problem  would  be  simple.  But  it  must  be  considered 
in  combination  with  that  equally  potent  factor,  the  value  of  the 
service  to  the  public.  Here  are  two  conflicting  and  opposing  ele- 
ments constantly  tending  to  neutralize  or  restrict  each  other.  And 
the  fairness  of  one  depends  upon  the  other,  so  that  no  formula 
can  be  followed  blindly. 

It  leads  us  back  into  that  familiar  inquiry — the  reasonableness 
of  rates.  A  fair  return  may  by  force  of  circumstances  be  a  frac- 
tion of  one  per  cent. 

As  a  practical  matter,  then,  valuation  may  not  greatly  influence 
rates.  Once  the  revenue  exceeds  by  any  margin  the  expenditure, 
valuation  becomes  an  element  to  be  considered,  but  one  of  many. 

It  must  also  be  borne  in  mind  that  inasmuch  as  valuation  is 
material  only  when  the  rate  structure  as  a  whole  is  under  con- 
sideration, there  is  a  further  limitation  upon  its  effect  because  the 
rate  structure  of  one  carrier  is  never  considered  separately.  Rate 
structures   are   increased   or   decreased  by  territories   because   of 

18(1896)  164  U.  S.  578,  at  pp.  596,  597,  17  Sup.  Ct.  198. 

"Supra,  footnote  6. 

20Supra,  footnote  7,  at  p.  599. 

21  (191 5)  236  U.  S.  605,  35  Sup.  Ct.  437. 

^Supra,  footnote  14. 
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competition.  It  is  obvious  that  an  increase  granted  one  carrier 
would  be  ineffective  if  other  carriers  in  the  same  competitive  ter- 
ritory were  not  granted  similar  increases. 

This  brings  forth  another  problem  in  rate-making.  The  com- 
petitive carriers  use  property  returns  upon  which  at  equal  per- 
centages would  result  in  wide  variations  of  rates.  There  follows 
a  condition  analogous  to  the  marginal  utility  theory  of  rent — the 
rates  are  governed  by  the  carriers  whose  earnings  are  lowest,  and 
this  means  those  carriers  unwisely  planned,  unskillfully  built  and 
inefficiently  operated. 

The  Interstate  Commerce  Commission  has  in  the  past  adopted 
a  plan  of  grouping  the  carriers  in  certain  territory  into  classes, 
and  has  prescribed  rates  on  the  returns  of  the  average  class.23 
And  such  a  grouping  and  averaging  of  the  returns  is  necessary 
because  of  competition.  But  this  emphasizes  the  remoteness  of 
valuation  in  its  effect  upon  rates. 

Henry  Hull. 

Washington,  D.  C. 

"1915  Western  Rate  Advance  Case  (1915)  35  I.  C.  C.  497,  at  p.  560; 
Bituminous  Coal  to  C.  F.  A.  Territory  (1917)  46  I.  C.  C.  66,  115. 
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There  are  in  Anglo-American  law  two  fundamentally  opposing 
theories  as  to  the  relation  of  court  decisions  to  the  common  law. 
According  to  one  theory  the  law  is  conceived  as  an  entity,  existing 
apart  from  and  antedating  the  decisions;  i.  e.,  there  is  a  complete 
body  of  pre-existent  law  or  system  of  rules  ready  for  application 
to  any  and  every  situation  that  may  arise.  There  is  much  diver- 
sity of  opinion  among  champions  of  this  view  of  the  law  as  to  the 
nature  of  this  pre-existent  entity.  It  is  usually  spoken  of  as  a 
body  of  usages  or  customary  rules  existing  in  society.1  James  C. 
Carter  said,  "The  social  standard  of  justice  exists  in  the  habits, 
customs  and  thoughts  of  the  people".2  Professor  Hammond  defines 
it  as  "a  principle  of  order  existing  in  society",3  and  Professor 
Beale  says  it  is  "the  body  of  legal  principles  which  is  accepted  by 
the  legal  profession."4 

Expounders  of  this  theory  have  had  two  views  as  to  the  rela- 
tion this  pre-existing  entity,  the  law,  bears  to  the  decisions.  One 
view  is  that  the  decisions  of  the  courts  always  correspond  to  this 
entity ;  i.  e.,  the  decisions  of  the  courts  are  always  conclusive  evi- 
dence of  what  the  law  is.  The  other  view  is  that  the  correspond- 
ence between  the  law  and  the  decisions  is  not  always  exact — the 
decisions  are  evidence,  but  not  conclusive  evidence  of  the  law. 

According  to  the  other  theory,  law  is  not  conceived  as  exist- 
ing apart  from  and  antedating  the  decisions,  but  the  decisions  are 
in  themselves  law,  or  rather  the  rules  which  the  courts  lay  down 
in  making  the  decisions  constitute  law.5 

a2  Bryce,  Studies  in  History  and  Jurisprudence,  270-271. 

*The  Ideal  and  the  Actual  in  the  Law,  13th.  Amer.  Bar  Assoc.  Reports 
225.  This  idea  is  developed  more  fully  in  Mr.  Carter's  book,  "Law,  Its 
Origin,  Growth,  and  Function". 

81  Notes  to  Blackstone,  §  2. 

*1  Beale,  Treatise  on  Conflict  of  Laws,  150. 

The   writer   is   not   considering   legislation,   but   merely   judiciary   law. 

"Judiciary  law  consists  of  rides,  or  it  is  merely  a  heap  of  particular 
decisions  inapplicable  to  the  solution  of  future  cases.  On  the  last  sup- 
position, it  is  not  law  at  all;  And  the  judges  who  apply  decided  cases  to 
the  resolution  of  other  cases  are  not  resolving  the  latter  by  any  deter- 
minate law,  but  are  deciding  them  arbitrarily."  2  Austin,  Jurisprudence 
(4th  ed.)  686. 

These  rules  are  merely  selections  of  certain  facts,  out  of  the  larger 
number  existing  in  any  particular  case  that  arises,  as  essential;  and  to 
these    facts    certain    specific    consequences    are    attached.      See    article    by 
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From  the  earliest  times  until  recently  the  whole  legal  pro- 
fession of  England  and  America  acquiesced  in  the  theory  of  pre- 
existent  law.  The  profession  has  considered  it  no  part  of  the 
judge's  duty  to  make  new  or  change  existing  law,  but  his  duty  was 
to  expound  and  apply  the  old.  In  reports,  this  theory  is  met  with 
constantly.  In  the  trial  of  a  cause,  it  is  manifested  in  the  assump- 
tion of  judge  and  advocate  that  no  question  can  arise  which  will 
call  for  the  application  of  any  but  existing  principles,  and,  again, 
in  our  procedure,  in  the  assumption  that  a  rule  of  law  exists  which 
will  apply  to  every  transaction  that  takes  place  and  which  defines 
the  rights  and  duties  of  the  parties  to  it.6 

This  first  theory  is  usually  referred  to  as  the  Blackstonian  or 
the  orthodox  common  law  theory  of  law.  While  this  theory  was 
once  apparently  universally  accepted  by  the  legal  profession,  and 
is  still  generally  adhered  to  by  it,  Austin'9  view  that  it  is  a  childish 
fiction  and  that  the  rules  which  the  judicial  organs  of  the  state  lay 

John  Hcnrv  Wigmore,  4  Virginia  Law  Rev.  248;  Salmond,  Jurisprudence 
(5th  ed.)  §69. 

The  decisions  bind  only  the  parties  to  them,  but  it  is  the  abstract  rules 
—the  facts  selected  as  essential — the  ratio  decidendi  as  it  is  termed,  that 
has  the  force  of  law.  Some  of  the  writers  of  this  school  do  not  think 
of  the  rules  which  courts  lay  down  as  constituting  law  unless  or  until 
there  is  certainty  that  the  rule  will  be  followed  by  courts  in  future  ci 
See  Digby,  History  of  the  Law  of  Real  Property  (5th  ed.)  64;  Salmond, 
op.  cit.,  §  66.  Such  a  view  seems  to  confuse  the  fans  of  the  existence 
of  law  with  prognostications  as  to  how  courts  will  decide  cases.  It 
would  seem  less  befogging  to  admit  that  courts  do  sometimes  actually 
over-rule  precedents  and  set  aside  existing  rules  of  law.  The  rule  which 
a  court  lays  down  in  making  its  decision  should  be  looked  upon  as  law 
because  of  the  usual  practice  of  courts  to  follow  the  rules  which  they 
lay  down, — not  because  it  is  certain  that  the  particular  rule  will  be  fol- 
lowed in  the  future. 

An  excellent  example  of  tin-  confusion   that   results   from   failing  to  dis- 
tinguish  between   law  ami   prognostications  as   to  how   courts   will   decide 
or   opinions   as   to    how    courts    should   decide    them    is   illustrated    in 
the   remark-  of    Professor   Albert    Kales  at   the   15th   Annua!    Meeting  of 

the  American  Law  School  Association,  where  he  said,  there  are  "dif- 
ferent common  law-  for  different  law  schools,  and  different  common  laws 
for  different  courses  in  the  law  schools."  Handbook  of  tin-  Assoc,  of 
Amir.    Law    Schools    and    Proceedings    of    the    15th    Annual    Meeting,    at 

p.  11. 1 

There  an-  two  thoughtful  articles  in  11  Michigan  Law  Rev.  1,  109,  by 
Professor  Bingham,  on  the  topic  "What  is  the  Law?"  Lor  him,  a  rule 
of  lav.  i-  "a  generalized  abstracl  comprehension  of  how  courts  would 
decide  concrete  questions   within   its   scope."     11    Michigan   Law   Rev.,  at 

•1    LI.   Comm.   69;   Norway   Plains   Co    v.    B    &    M     R     K.    (1854)   67 

Ma--    263,  267;  Swifl  v.  Tyson   (1842)  41   U.  S.  1;  Harbert  v.  Mononga- 

hela   River  K    R    (1901)   50  W.   Va    253,  40  S.  L.    377;   Storrie  v.  Cortes 

283,  38  S.  W    154;  Ketelson  v.  Sid/   (1916)   184  Ind.  702, 

111   X.  L..  423. 
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down  in  deciding  cases  constitute  law7  has  been  adopted  by  many 
thinking  lawyers  and  by  practically  all  of  the  leading  American 
and  English  writers  on  jurisprudence.8 

Recently  there  has  been  a  renewal  of  the  conflict  between  these 
theories.  Professor  Gray,  in  a  book  embodying  his  ripest  thought, 
reached  the  conclusion  that  "The  Law  *  *  *  is  composed  of 
the  rules  which  the  courts  *  *  *  lay  down  for  the  determina- 
tion of  legal  rights  and  duties."3 

On  the  other  hand,  despite  the  general  drift  of  the  more 
thoughtful  members  of  the  legal  profession  away  from  the  Black- 
stonian  theory,  there  is  one  notable  exception.  Professor  Beale, 
in  his  more  recent  "Treatise  on  the  Conflict  of  Laws",  only  Part  I 
of  which  has  as  yet  been  published,  champions  the  theory  of  pre- 
existent  law  and  rejects  Professor  Gray's  view;  i.  e.,  the  view 
that  "the  decision  of  a  court  in  and  of  itself  constitutes  law."  He 
gives  specific  reasons  for  discarding  this  view.10 

It  is  the  purpose  of  this  paper  to  show  that,  first,  the  orthodox 
common  law  theory  does  not  accord  with  the  facts  of  the  origin 
and  growth  of  the  law ;  second,  it  works  undesirable  and  unjust 
results  in  the  decisions,  and  hampers  a  proper  development  of  the 
law.  In  the  course  of  the  discussion  it  will  appear  that  the  theory 
that  the  courts  make  law  is  not  open  to  these  objections. 

First,  the  orthodox  common  law  theory  of  pre-existent  law 
does  not  accord  with  the  facts  of  the  law's  origin  and  growth. 

Without  assuming  the  orthodox  theory  to  be  erroneous  or  the 
theory  that  courts  make  law  to  be  sound,  let  us  consider  the  way 
in  which  the  rules  the  courts  lay  down  originated  and  developed. 
It  seems  to  be  agreed  by  legal  historians  that  in  early  Anglo-Nor- 
man society  judgments  of  courts  preceded  custom  and  legislation 

'Op.  cit.,  at  p.  652. 

'Among  the  English  writers  taking  this  view  are :  Holland,  Jurispru- 
dence (12th  ed.)  65  et  scq.;  Salmond,  op.  cit.,  §  62;  Maine,  Ancient  Law 
(3rd  Am.  ed.)  29  et  scq.;  Digbv,  op.  cit.,  63;  Markbv,  Elements  of  Law 
(5th  ed.)  §§  98-99;  Dicey,  Law  and  Opinion  in  England,  361-362;  2  Bryce, 
op.  cit.,  269-281.  Among  the  American  writers  are:  Holmes,  Common 
Law,  35.  Sec  also  excellent  statement  in  dissenting  opinion  of  Mr. 
Justice  Holmes  in  Kuhn  v.  Fairmont  Coal  Co.  (1910)  215  U.  S.  349, 
30  Sup.  Ct.  140;  Ezra  B.  Thayer,  Judicial  Legislation,  5  Harvard  Law 
Rev.  172;  many  articles  by  Roscoe  Round,  particularly,  Common  Law 
and  Legislation,  21  Harvard  Law  Rev.  383,  and,  Justice  According  to 
Law,  13  Columbia  Law  Rev.  696,  14  Columbia  Law  Rev.  1,  103. 

"The  Nature  and  Sources  of  the  Law,  §  191. 

"At  pp.  148-149.  His  objections  to  the  theory  that  the  courts  make 
law  will  be  considered  later. 
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and  that  there  was  a  time  when  there  were  no  rules  which  antedated 
judgments  and  guided  courts  in  making  their  decisions.11 

With  the  development  of  the  concept  of  equality  and  justice, 
the  similarity  of  essential  facts  was  observed  in  the  earlier  cases 
and  made  the  basis  of  a  formulated  rule  to  serve  as  a  guide  for 
future  cases.  This  process  has  extended  over  the  whole  field  of 
litigated  questions,  so  that  a  modern  court  called  upon  to  decide 
a  case  will  most  frequently  find,  laid  down  in  earlier  cases,  the 
rules  needed  for  the  determination  of  this  particular  controversy. 
When  this  is  true,  the  court  makes  the  decision  by  applying  the 
pre-existing  rules,  and  it  does  this  usually  without  inquiry  into 
the  ultimate  source  of  the  rule.  But  as  society  developed  from 
the  simple  to  the  complex,  cases  constantly  arose,  touching  which 
no  rule  had  as  yet  been  formulated  by  the  courts.  A  careful 
scrutiny  of  the  cases  shows  this  is  frequently  the  situation  even 
today.  In  such  a  case  the  court  will  lay  down  a  new  rule  and 
decide  the  case  by  it,  and  this  new  rule  will  serve  as  a  guide  in 
future  cases.  There  are  many  possible  sources  from  which  the 
court  derives  the  new  rule.  The  earlier  analogous  cases  and  ex- 
pediency are  principal  sources.12  Of  the  other  sources,  legislation 
and  morality  are  increasing  in  importance,  while  custom  is  on 
the  decline.13 

If  the  new  rule  is  derived  from  custom,  expediency,  or  morality, 
it  usually  is  not  difficult  to  perceive  that  the  rule  is  one  newly 
enunciated  by  the  court.  If,  however,  the  rule  is  derived  from 
the  earlier  analogous  cases,  the  fact  that  the  court  has  enunciated 
a  new  rule  may  not  always  be  apparent.  Frequently  the  rule  and 
its  sources  are  confused.  The  process  of  its  derivation  tends  to 
obscure  the  existence  of  the  new  element.  The  earliest  cases  are 
classified  and  distinguished,  and  a  new  rule  for  the  case  under 
consideration  derived  from  them.  It  is  compared  with  and  tested 
by  cognate  lines  of  decisions,  and  in  its  final  form  laid  down  and 
the  case  decided  according  to  it." 

"John  Henry  Wigmore,  Problems  of  the  Law's  Evolution,  4  Virginia 
I, .iv.  Rev.  247;  Maine,  ,»/>.  cit.,  c.  1;  Maine,  Marly  Institutions,  c  13; 
Markby,  op.  cit.,  63;  Street,  Foundations  <>t'  Legal  Liability,  5;  dray,  op. 
cit.,  §  ' 

ustin,  op.  cit.,  Lecture  37;   Holmes,  op.  cit.,  35-36;   Salmond,  op. 
cit..  C    " 

ty,  op.  cit.,  c.  12,  §§  628,  634,  c.  13. 
"Ezra  B.  Thayer,  Judicial  Legislation,  S  Harvard  Law  Rev.  17.',  182. 
The  new  rule  created  by  the  court  may  not  modifj   existing  rules  but 
|y  stand  <>ut  as  a  new  and  distinct  ode,  vet   frequently  the  new  rule 
involves  the  narrowing  of  the  ratio  decidendi  ol   the  earlier  cases.     It  is 
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Sometimes  the  sources  of  the  rules  are  easily  traceable,  and 
sometimes  the  rules  come  forth  without  any  apparent  source  and 
even  contrary  to  such  sources  as  are  discoverable.  It  is  difficult 
to  discover  the  source  of  the  rule  of  the  indestructibility  of  execu- 
tory devises,  first  laid  down^in  Pells  v.  Brown.'15  Professor  Gray 
has  shown  it  could  not  have  previously  existed  in  custom,  usage, 
or  opinion.10  The  same  thing  may  be  said  of  the  rule  first  laid 
down  in  Collen  v.  Wright,1,1  that  an  agent  impliedly  warrants  his 
authority.  In  both  these  cases  the  rules  were  reasonably  consistent 
with  analogous  rules  and  were  not  positively  inconsistent  with  any 
other  source.  But  take  Dumpor's  Case,18  where  the  lease  contained 
a  condition  that  "the  lessee  or  his  assigns  should  not  alien  *  *  * 
without  the  special  license  of  the  lessors",  and  the  court  laid  down 
the  rule  that  a  license,  once  given,  destroyed  the  validity  of  the 
condition ;  or  the  rule  in  Spencer's  Case19  that  a  covenant  which 
touches  or  concerns  the  land  will  not  run  if  it  relates  to  a  thing 
not  in  esse,  unless  assigns  are  mentioned ;  or  the  rule  that  the 
destruction  of  buildings  or  premises  demised,  though  the  chief 
consideration  for  the  payment  of  the  rent,  does  not  put  an  end 
to  the  lease  or  relieve  the  lessee  of  liability  thereon  or  for  the 
payment  of  rent.  We  have,  here,  examples  of  arbitrary  rules 
without  foundation  in  precedent,  custom,  reason,  justice,  or  other 
source.  Yet  these  rules  have  been  followed  and  have  stood  the 
test  for  more  than  three  centuries.  Readers  of  this  paper  will 
readily  think  of  other  similar  instances.  Such  rules  illustrate  a  fact 
which  it  is  important  to  bear  in  mind,  namely,  that  the  rules  which 

a  common  trick  of  judges  in  their  opinions,  when  they  wish  to  lay  down 
a  rule  or  make  a  decision  substantially  opposed  to  an  earlier  case  or 
cases,  to  narrow  down  the  ratio  decidendi  of  such  case  or  cases  by  show- 
ing that  the  decision  depended  upon  the  special  facts  of  the  case.  After 
the  later  decision,  the  earlier  cases  will  stand  for  a  different  rule  than 
they  stood  for  before.  Again,  the  effect  of  the  later  decision  is  frequently 
to  enlarge  the  old  rule.  For  example,  in  Rylands  v.  Fletcher  (1863)  L.  R. 
3  H.  L.  330,  the  court  laid  down  the  rule  that  a  person  who  brought  water 
on  his  premises  was  bound  to  keep  it  at  his  peril.  Previous  to  this  case 
courts  laid  down  the  rule  of  absolute  liability  for  trespassing  cattle  and 
for  escaping  filth  and  noxious  fumes.  But  no  rule  of  liability  for  escaping 
water  existed  before  Rylands  v.  Fletcher.  In  each  of  these  cases  of 
absolute  liability  there  is  the  common  element  of  something  brought  onto 
the  premises  which  is  likely  to  escape  and  cause  damage.  Later  cases 
may  define  liability  in  terms  of  this  broader  general  rule.  As  yet  it  has 
not  been  done. 

15  (1620)   Cro.  Jac.  590. 

"Op.  cit.,  §§  505,  506. 

"(1857)  8  E.  &  B.  647. 

18  (1603)  4  Co.  11%. 

"(1622)  5  Co.  16a. 
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the  courts  follow  are  usually  followed  regardless  of  their  source. 
The  courts  do  not  treat  them  merely  as  evidence  of  some  pre- 
existing entity,  but  the  rules  stand  out  as  independent  sources. 

So  far  we  have  been  considering  the  development  of  the  rules 
the  courts  lay  down.  It  is  evident  that  a  history  of  the  growth 
and  development  of  these  rules  will  be  identical  with  a  history  of 
the  growth  and  development  of  the  law,  where  such  rules  are  con- 
ceived as  constituting  the  law.  Judges  have  imposed  upon  them  the 
duty  of  deciding  disputes  and  they  must  decide  all  disputes  that 
are  brought  before  them.  In  performing  this  duty  they  have  dis- 
covered they  can  do  it  more  adequately  and  justly  by  laying  down 
rules  which  will  not  only  serve  them  as  guides  for  future  cases 
but  will  also  serve  as  guides  for  men  generally  in  their  business 
and  social  relations.  To  these  rules  legal  historians  apply  the  term 
"law"',  and  they  conceive  the  whole  system  of  the  common  law  to 
have  been  erected  by  the  courts  as  a  by-product  of  the  administra- 
tion of  justice.20 

But,  where  law  is  used  in  the  orthodox  sense,  such  a  history 
would  have  a  different  content  and  require  a  different  treatment. 
Let  us  consider  now  the  genesis  and  development  of  law  where  the 
concept  of  law  is  that  of  the  followers  of  the  orthodox  theory. 

Followers  of  this  school  have  given  little  thought  to  the  genesis 
of  law.  Occasionally  suggestions  are  met  with  that  law  always 
existed.  We  find  it  boldly  asserted  by  some  advocates  of  this 
theory  that  law  came  into  existence  simultaneously  with  the  origin 
of  society,  as  a  complete  system  of  rules  adequate  to  meet  every 
situation  that  might  arise  and  capable  of  change  only  by  legisla- 
tive power.21 

Other  advocates  of  this  theory  have  recently  expressed  the  view 
that  law  grows  and  develops  apart  from  legislative  changes. 
Apparently  it  is  Mr.  Carter's  view  that  law  grows  and  changes 
with  the  growth  and  change  in  the  customs  or  opinions  which  con- 
stitute the  law.22 

Two  at  least  of  the  ablest  exponents  of  pre-existent  law  admit 
that  the  common  law  lias  grown  by  means  of  court  decisions.     Pro- 

"Maine,  Ancient  Law;  Maine,  Early  Institutions;  Maine.  Early  Law 
and  Custom;  Salmond,  op.  cit.,  c   4,  9;  Dicey,  op.  cit.,  361-362. 

n3  Beale,  Cases  <>n  Conflict  of  Laws,  502,  503,  where  the  author  s-iys 
"We  have  seen  that  law  came  into  being  originally  at  the  foundation  of 
society  and  has  since  been  changed  onl)  by  some  legislative  power.  *  *  * 
Law  cure  established  continues  until  changed  by  some  competent  legislative 

power." 

"Op.  at.,  327-3M. 
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fessor  Hammond  says,  "In  the  historical  aspects  of  the  system, 
they"  (the  courts)  "have  actually  made  new  law."23  Professor 
Beale  says,  "The  law  of  today  must  of  course  be  better  than  that 
of  seven  centuries  ago,  more  in  accordance  with  the  general  prin- 
ciples of  justice,  more  in  accordance  with  the  needs  of  the  present 
age,  more  humane,  more  flexible  and  more  complex.  There  are 
many  sources  of  this  change  of  law,  of  which,  it  is  true,  the 
decisions  of  the  courts  are  one  and  in  many  ways  the  most  im- 
portant."24 

A  complete  answer  to  the  view  that  the  law  has  always  existed, 
or  existed  from  the  foundation  of  society,  except  for  changes  in- 
troduced by  legislative  bodies,  is  found  in  the  simple  question  put 
by  Professor  Gray:  "What  was  the  Law  in  the  time  of  Richard 
Coeur  de  Lion  on  the  liability  of  a  telegraph  company  to  the  persons 
to  whom  a  message  was  sent?"25  This  reductio  ad  absurdum  dis- 
poses of  this  view. 

Where  law  is  thought  of  as  usage,  custom,  or  opinion,  a  change 
in  these  will  constitute  a  change  in  law,  and  such  growth  is  not 
inconsistent  with  the  orthodox  theory.  The  difficulty  lies  in  recon- 
ciling the  theory  that  law  is  a  complete  system  of  rules  always  pre- 
existent  and  sufficient  for  every  case  that  arises,  with  the  fact 
that  there  are  many  cases  constantly  arising  in  which  there  is  no 
possibility  of  finding  any  pre-existent  usage,  custom,  opinion,  or 
rule  of  any  sort.  Perhaps  it  was  the  inadequacy  of  this  view  of  the 
pre-existent  theory  of  law  to  meet  the  obvious  facts  that  caused 
these  two  advocates,  Professor  Hammond  and  Professor  Beale, 
to  admit  that  law  grows  by  means  of  court  decisions.  But  when 
they  admit  that  court  decisions  change  law,  have  they  not  shifted 
from  the  theory  that  law  is  pre-existent  to  the  theory  that  law 
grows  by  means  of  court  decisions,  that  is,  that  courts  make  law? 

Professor  Beale  does  not  think  of  a  decision  changing  the  law 
directly,  but  the  decision  reacts  upon  the  sub-stratum  law  or  pro- 
fessional opinion,  as  he  conceives  it,  and  changes  it  so  that  it  stands 
a  changed  thing,  ready  to  be  applied  to  new  cases  that  arise  there- 
after. The  first  objection  to  the  view  that  a  decision  which  changes 
the  law  must  do  so  by  effecting  a  change  in  the  opinion  of  the  legal 
profession,  or  custom,  or  whatever  else  law  is  conceived  as  being 
is  that  it  is  contrary  to  the  facts.    Courts  do  not  inquire  whether 

MNote  Bl.  Comm.  68-71. 

"1  Beale,  Treatise  on  Conflict  of  Laws,  149-150. 

*Op.  tit.,  §  222. 
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the  decision  has  changed  the  opinion  of  the  legal  profession  or  cus- 
tom. In  fact,  the  legal  profession  may  never  have  consciousness 
of  its  existence,  nor  people  know  of  it ;  but,  as  we  have  seen,  the 
courts  will  follow  the  decision  itself,  independent  of  change  in  any 
hypothetical  or  fictitious  sub-stratum. 

A  second  objection  to  this  view,  that  a  court  decision  may  effect 
a  change  in  law  where  law  is  used  in  its  orthodox  sense,  is  that 
it  deprives  this  theory  of  the  only  alleged  advantages  it  possessed 
over  the  theory  that  courts  make  law.  The  advantages  claimed 
are :  first,  that  it  makes  the  judges  mere  passive  interpreters  of 
the  law  and  thus  secures  them  against  improper  influences  and 
motives ;  and  second,  it  does  not  require,  as  does  the  theory  that 
courts  make  law,  that  judges  make  retroactive  law.26 

"Professor  Bcale  criticizes  the  theory  that  courts  make  law  on  the 
ground  that  it  is  a  usurpation  of  the  legislative  function  by  the  courts 
to  make  retroactive  law.  Pie  states  his  objections  in  the  form  of  four 
reasons  "for  discarding  the  view  that  the  decision  of  a  court  in  and  of 
itself  makes  law". 

His  third  and  fourth  objections  are  answered  in  the  discussion  of  the 
undesirable  and  unjust  results  the  orthodox  theory  works  in  the  decisions. 
A  statement  of  the  first  and  second  objections  and  obvious  answers  to 
them  are  given  here.  He  says  at  page  148,  ct  scq.,  "First,  the  function 
of  changing  the  law  has  never  been  committed  by  the  sovereign  to  the 
judge,  and  consciously  to  make  a  change  in  the  laws  would  be  a  usurpation 
on  the  part  of  the  judge.  This  usurpation  the  judges  strenuously  deny, 
and  have  claimed  that  in  no  case  were  they  exercising  the  power  of  chang- 
ing the  substantive  law.  If  then  they  make  law  they  do  it  unconsciously, 
by  inadvertence,  and  contrary  to  their  legal   duty  and  their  official   oath." 

To  this  objection  it  may  be  replied  that  it  is  not  an  argument  but  it 
is  merely  a  restatement  of  the  orthodox  common  law  theory  of  law  and 
of  the  function  of  the  judge,  coupled  with  the  assertion  o\  the  fact,  which 
everybody  admits,  that  such  theory  is  current  among  judges.  If  the 
practice  of  the  courts  is  not  in  harmony  with  this  view  of  law  and  the 
office  of  courts  in  changing  law  is  desirable,  as  Professor  Beale  implies, 
supra,  footnote  24,  it  would  seem  time  to  change  this  view  of  the  law. 

Continuing,  Professor  Beale  says,  "Second,  if  the  judge  makes  the 
law  he  declares,  then  the  law  did  not  exist  at  the  commission  of  the 
alleged  wrong  with  which  he  is  dealing  in  the  litigation.  In  that  case, 
if  he  decides  that  a  right  existed,  he  is  creating  the  right,  subsequently  to 
the  doing  of  the  act,  and  the  defendant  is  held  for  a  wrong  which  was 
not  a  wrong  at  the  time  he  did  it.  This  is  contrary  to  all  conceptions  of 
justice." 

The   answer   to   this   argument    again  A    the   theory   that    courts    make   law- 
is  this:    The  alleged  injustice  is  not  made  less  by  conceiving  the  d< 
tory  theory  or  any  other  theory  to  be  the  sound  one.     For,  the  substantial 
fact    remains   that,    under   the    declaratory    theory    as    to    the    nature    of    the 

it  is  no  easier  Eor  the  parties  to  ascertain  what  the  law  was  1 
the  court  decides  the  case  than  it  would  be   for  the  partus  to  pro 
ticate,   under   the   theory   that   courts   make   law,   what    the    law    will   be. 
There  is  as  much  data   Eor  guessing  what  the  decision  will  be,  which  is 
the  vital    fact,  if   we  accept   one  theory  or  the  other.     The  existence  of 

rights   and    duties    of    which    a    man    lias    no   knowledge    is    the    same    to   him 

for  all  substantial  purposes  as  if  they  did  not  exist.  As  Professor  Gray 
puts  it,  "the  law  of  which  a  man  has  no  knowledge  is  the  same  to  him 
as  it  it  did  not  exist"    Cray,  op.  <!/.,  §  225. 
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Stripped  of  these  advantages,  the  theory  has  no  justification 
for  being.  Can  these  advantages  be  retained  and  the  theory  har- 
monized with  the  growth  of  the  law  by  means  of  court  decisions? 
It  is  submitted  that  they  cannot.  To  have  a  court  decision  effect 
a  change  in  law,  we  must  have  a  decision  which  does  more  than 
merely  apply  pre-existing  law,  for,  if  the  court  merely  applies  pre- 
existing law,  no  change  can  be  wrought  by  that  decision.  To  secure 
a  change  or  growth  in  law  through  court  decisions  we  must  have 
judges  violating  their  duty  if  their  duty  is  that  of  mere  passive  inter- 
preters of  the  law.  Of  course,  in  accordance  with  that  form  of  the 
orthodox  theory  which  makes  decisions  conclusive  evidence  of  the 
law,  the  judges  can  neither  make  retroactive  law  nor  overstep  their 
duty.  For  law  cannot  be  changed  by  them,  since  by  hypothesis,  the 
decisions  always  accord  with  the  pre-existing  law.  But,  if  the  other 
form  of  this  theory  is  taken,  namely,  that  occasionally  decisions  are 
made  which  do  not  correspond  with  the  law,  their  departure  from 
the  law,  while  possible,  deprives  the  theory  of  the  very  advantages 
which  are  its  excuse  for  existence.  The  court  by  not  following 
the  pre-existent  law  makes  an  act  a  wrong  which  was  by  positive 
law  not  a  wrong  at  the  time  it  was  committed,  and  the  court  has 
deprived  itself  of  the  advantage  of  being  guided  by  established 
rule  rather  than  being  influenced  by  other  causes.  The  conclusion 
then  seems  inevitable  that  law  as  conceived  by  followers  of  the 
orthodox  theory  cannot  be  reconciled  with  the  fact  of  the  laws' 
growth.  Further,  to  assume  that  decisions  that  depart  from  the 
law  and  are  followed  by  subsequent  cases  do  not  effect  a  change 
in  law  unless  there  is  a  change  in  some  sub-stratum  or  ideal  some- 
thing existing  apart  from  and  beyond  or  behind  them,  is  to  adopt 
the  discarded  doctrine  of  nicht  positivliches  recht.  For  until  the 
change  takes  place  the  rules  of  the  court  and  the  sub-stratum  are 
discordant.  In  other  words,  we  reserve  the  word  "law"  to  apply 
to  that  ideal  sub-stratum  having  only  a  fanciful  existence,  and  this 
precludes  us  from  using  it  to  mean  the  rules  the  courts  actually 
lay  down  and  follow  in  the  determination  of  legal  rights  and  duties. 
In  fact,  any  view  of  the  theory  of  pre-existent  law  which  con- 
siders that  the  decisions  may  not  square  with  the  law  but  are  merely 
evidence  of  it  leads  inevitably  to  that  absurd  doctrine.27 

"For  example,  let  us  suppose  a  situation  that  is  not  uncommon.  Two 
cases  come  before  courts  of  two  different  jurisdictions  involving  a  de- 
cision on  the  same  question.  Now  it  may  be  that  there  are  no  decided 
cases  in  point  in  either  jurisdiction  and  so  far  as  human  acumen  can  dis- 
cover the  sources  in  the  two  jurisdictions  upon  which  the  respective  courts 
depend  are  identical,  that  is,  the  law  is  alike  in  each,  and  yet  the  courts 
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Now  let  us  turn  from  the  theoretical  to  the  practical  side.  It 
will  appear  that  the  theory  of  pre-existent  law  works  undesirable 
and  unjust  results  in  the  decisions,  while  the  theory  that  courts 
make  law  does  not.  The  best  illustration  of  an  undesirable  result 
that  may  be  ascribed  to  the  orthodox  theory  of  law  is  the  doctrine 
of  the  federal  courts  with  respect  to  the  so-called  general  commercial 
law.  Where  the  federal  courts  acquire  jurisdiction  because  the 
parties  are  citizens  of  different  states,  they  exercise  a  jurisdiction 
concurrent  with  the  courts  of  the  state  in  which  they  sit,  and  they 
administer  the  law  of  that  state.  The  theory  that  the  decisions  of 
the  courts  do  not  constitute  law  but  are  merely  evidence  of  it 
makes  probable  a  divergence  of  view  between  federal  and  state 
courts  as  to  what  the  law  of  the  state  is.  As  these  two  systems  of 
courts  of  co-ordinate  jurisdiction  have  no  common  superior,  con- 
tradictory rules  may  be  established  as  guides  for  the  respective 
courts.  It  was  proceeding  on  this  theory  of  pre-existing  law  that 
Mr.  Justice  Story  in  Swift  v.  Tyson28  held  that  the  federal  courts, 
when  exercising  jurisdiction  concurrent  with  the  state  courts, 
were  not  bound  to  follow  the  decisions  of  the  state  courts  in 
matters  relating  to  the  general  commercial  law.  Prior  to  this  case, 
there  had  been,  in  New  York,  decisions  which,  though  not  entirely 
clear,  seemed  to  favor  the  rule  that  a  person  who  took  a  bill  of 
exchange  in  payment  of  a  pre-existing  debt  was  not  a  purchaser 
for  value.  Mr.  Justice  Story  held,  however,  that  the  plaintiff. 
who  had  taken  a  bill  of  exchange  in  payment  of  a  pre-existing 
debt,  was  a  purchaser   for  value.     The  case  of  Swift  v.   Tyson 

reach  contrary  decisions.  The  difference  in  the  decisions  may  be  the 
result  of  a  difference  in  the  presentation  of  the  cases,  or  a  difference  in 
the  temperament  or  bias  of  the  court,  or  a  difference  in  a  thousand  and 
one  other  circumstances.  On  the  other  hand,  we  may  suppose  that  there 
is  a  difference  either  in  the  earlier  cases  or  other  sources  upon  which  these 
courts  of  different  jurisdiction  depend,  that  is,  the  law  is  different  in  each 
jurisdiction,  and  yet  the  courts  reach  like  decisions.  Now  it  must  be 
admitted  that  such  results  are  quite  possible.  If  the  ideal  pre-existing 
entity  known  as  law  is  alike  in  the  two  jurisdictions  and  the  decisions 
are  different,  or  if  the  law  was  different  and  the  decisions  are  alike,  one 
court  at  least  has  failed  properly  to  declare  the  law.  The  law  is  nol  in 
accord   with   the   rule   laid   down   hy   the  court    for   the   decisions   in   that    case 

— but  this  decision  may  In-  Followed  consistently  where  it  was  rendered. 
The  result  is  that  we  have  a  rule  laid  down  and  followed  hy  the  COUltS 
which  creates  civil  rights  and  duties  and  yet  is  nol  law  ;  hut  that  ideal 
entity  which  the  courts  have  refused  to  recognize  and  have  repudiated 
he  treated  as  law.  See  Gray,  Ob,  cit.,  H  215-221,  where  Professor 
Gray  shows  the  untenableness  of  the  doctrine  of  pre-existent  law  by  sup- 
posing cases  like  thai  of  Rylands  v.  Fletcher,  supra,  footnote  14,  to  he 
decided  differently  in  two  different  jurisdictions  where  there  are  no  prece- 
dents. 

"Supra,   footnote  6. 
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came  up  to  the  United  States  Supreme  Court  from  the  Circuit 
Court  for  the  Southern  District  of  New  York  and  it  would  have 
been  possible  for  the  Court  to  have  placed  its  decision  squarely 
upon  the  ground  that  there  was  no  state  law  in  New  York,  and  it 
was,  therefore,  incumbent  upon  the  Supreme  Court,  as  a  federal 
court  of  appeal  for  New  York  state,  to  make  the  law  for  New  York 
state.  But  the  Supreme  Court  did  not  do  that.  Mr.  Justice  Story- 
seems  to  have  rested  the  decision  upon  the  ground  that  the  decisions 
of  the  New  York  courts  were  not  directly,  in  themselves,  the  law 
of  New  York  state.  He  said  that  the  decisions  of  the  New  York 
courts  were  not  obligatory  upon  the  federal  courts,  even  ''admitting 
the  doctrine  to  be  fully  settled  in  New  York"  for  "In  the  ordinary 
use  of  language  it  will  hardly  be  contended  that  the  decisions  of 
Courts  constitute  laws.  They  are,  at  most,  only  evidence  of  what 
the  laws  are ;  and  are  not  of  themselves  laws."29  Szvift  v.  Tyson 
was  followed  by  the  Supreme  Court  in  later  cases,  and  it  is  the 
settled  doctrine  of  the  federal  courts  that  they  are  not  bound  to 
follow  the  decisions  of  the  state  courts  as  to  general  commercial 
law.  Szvift  v.  Tyson  brought  forth  a  storm  of  denunciation. 
What  an  extraordinary  result !  Two  independent  systems  of 
courts  applying  opposing  rules  in  the  same  jurisdiction  in  the 
administration  of  justice,  and  a  man's  rights  dependent  upon  the 
tribunal  which  hears  his  case.  Professor  Gray  says  of  this  doc- 
trine, "from  a  'scientific'  point  of  view,  nothing  could  be  more 
shocking.  It  seems  a  recurrence  to  barbarism,  to  times  when 
Burgundians,  Visigoths,  and  Romans,  living  beside  each  other,  had 
their  own  separate  and  tribal  laws."30 

The  doctrine  of  the  federal  courts  as  to  the  general  commercial 
law  is  without  justification  and  without  defenders. 

While  this  admittedly  deplorable  doctrine  of  the  federal  courts 
was  inaugurated  by  following  the  theory  that  court  decisions  are 
not  law  but  merely  evidence  of  it,  the  doctrine  is  not  consistent 
with  the  theory.  If  the  theory  were  followed  consistently  it  would 
apply  to  all  the  decisions  of  the  state  courts,  those  relating  to  land 
and  local  law  as  well  as  those  relating  to  general  commercial  law. 
But  the  courts  have  not  applied  it  to  such  situations.  The  doctrine 
is  anomalous  and  not  explicable  by  either  theory. 

An  illustration  of  the  unjust  results  reached  by  applying  the 
theory  that  decisions  do  not  constitute  law  but  are  merely  evidence 

^At  p.   18. 
*°Op.  cit.,  §  481. 
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of  it  is  found  where  an  earlier  decision  or  decisions  have  been 
over-ruled  by  a  later  one  and  the  question  is  raised  in  a  third  case 
as  to  what  the  law  was  after  the  earlier  decision  but  before  the 
over-ruling  one.  If  this  theory  is  applied,  the  over-ruled  decision 
must  be  looked  upon  as  never  having  been  law  and  over-ruled  for 
that  reason.  For  if  decision  A  is  over-ruled  by  decision  B  and 
the  question  is  raised  in  case  C  as  to  what  was  the  law  after 
decision  A  but  before  decision  B,  the  retroactive  operation  of 
decision  B  is  not  involved  unless  the  court  in  case  C  considers  B 
as  the  law  or  in  accordance  with  the  law  since  decision  B  ;  and  if 
B  is  the  law,  then  A  could  never  have  been  the  law  according  to 
this  theory  of  law,  since  B  is  a  correct  declaration  of  pre-existing 
law  and  is  contrary  to  A.  It  would  seem  then  logically  necessary 
under  the  theory  that  courts  merely  declare  pre-existing  law  that 
an  over- ruling  decision  should  operate  retroactively  if  such  decision 
is  to  stand  at  all.31 

On  the  other  hand,  if  the  decisions  of  the  courts  make  the  law, 
the  over-ruling  decision  need  have  no  retroactive  operation  beyond 
that  involved  in  the  decision  itself,  because  the  over-ruling  decision 
merely  changes  the  law  from  the  time  it  is  made  and  leaves  the 
law  prior  to  that  time  unchanged. 

The  earliest  cas>e  in  which  this  question  was  raised  was  Gclpcke 
v.  City  of  Dubuque?-  In  several  decisions  the  Supreme  Court 
of  Iowa,  prior  to  1859,  had  upheld  the  constitutionality  of  a  statute 
authorizing  municipal  corporations  to  subscribe  for  the  bonds  of 
railroad  companies.33 

In  1859  the  court  restrained  a  proposed  issue  on  the  ground 
of  its  unconstitutionality,34  and  later,  in  1862,  the  court  over- 
ruled the  earlier  decisions  and  held  the  statute  unconstitutional.35 
In  1857  the  city  of  Dubuque  issued  bonds  in  compliance  with  this 

n'It  has  been  argued  that  consistently  with  the  orthodox  theory  of  law 
.m  over-ruling  derision  need  not  he  given  a  retroactive  operation  beyond 
the  decision  itself,  that  the  effect  to  |.,-  given  t<>  an  over-ruling  decision 
depends  entirely  upon  considerations  of  expediency  and  sound  policy.  Bui 
that  is  merely  a  different  way  of  saying  that  where  it  makes  a  difference 
the  over-ruling  decision  will  not  he  given  retroactive  effect;  in  other 
words,  until  changed  by  the  over-ruling  decision,  the  rule  of  the  over- 
ruled decision  will  he  treated  as  law  because  of  considerations  of  expe- 
diency and   sound  policy. 

"(1863)  68  U.  S.  175. 

"Dubuque  Co.  v.   Dubuque  &  Pacific  R.  R.   (Iowa,   1853)   4  On 
State  7\   Bissell   (Iowa,  1854)    l   Greene  328;  Clapp  v.  County  of  Cedar 
(18S7)  S  Iowa  15;  Ring  v.  County  of  Johnson 
tokes  v.  County  of  Scotl  1 1859)  10  Iowa  166. 

"State  V.  County  of  Wapello   (1862)    13  Iowa  388 
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statute  and  the  plaintiffs  were  holders  for  value  of  some  of  these 
bonds.  Action  was  brought  in  the  United  States  District  Court  of 
Iowa  and  that  court  held  the  bonds  invalid ;  but  the  United  States 
Supreme  Court  reversed  the  judgment.  The  Court  based  its  deci- 
sion on  the  ground  that  to  give  the  over-ruling  decision  a  retro- 
active effect  would  violate  the  provision  of  the  federal  constitution 
that  "No  state  shall  pass  any  law  impairing  the  obligation  of  con- 
tracts". But  the  decision  cannot  rest  upon  that  ground  because 
the  Iowa  decision  which  it  was  claimed  impaired  the  obligation  of 
contracts  was  not  before  the  Court,  and  later  decisions  have  held 
that  the  prohibition  of  the  Constitution  applies  only  to  legislative 
acts  and  not  to  judicial  decisions.36  Of  course  if  a  state  court  has 
interpreted  a  statute  the  Supreme  Court  will  accept  that  interpre- 
tation in  determining  whether  it  violates  the  Constitution  of  the 
United  States,  but  that  is  not  reversing  a  decision  of  a  state 
court  because  it  impairs  the  obligation  of  a  contract.  There  is 
no  constitutional  prohibition  against  state  courts  over-ruling  earlier 
decisions  though  they  impair  the  obligation  of  contracts  and  deprive 
persons  of  vested  property  rights,  and  there  is  no  constitutional 
restriction  upon  state  courts  giving  retroactive  effect  to  the  over- 
ruling decisions.37 

It  must  be  admitted  that  courts  have  generally  given  retroactive 
effect  to  decisions  which  have  over-ruled  earlier  precedents ;  and 
this  is  consistent  with  the  Blackstonian  theory.38 

"Central  Land  Co.  v.  Laidley  (1895)  159  U.  S.  103,  16  Sup.  Ct.  80; 
Bacon  v.  Texas  (1896)  163  U.  S.  207,  16  Sup.  Ct.  1023;  Turner  v.  Wilkes 
County  Commissioners  (1899)  173  U.  S.  461,  19  Sup.  Ct.  464.  Muhlker  v. 
Harlem  R.  R.  (1905)  197  U.  S.  544,  25  Sup.  Ct.  522,  is  contra  to  the  state- 
ment in  the  text  and  it  is  submitted  that  the  case  is  wrong.  It  has  been 
frequently  cited  and  distinguished  but  never  followed.  Mr.  Justice 
Holmes'  dissenting  opinion  in  the  case  seems  unanswerable. 

"Farrior  v.  New  England  Mortgage  etc.  Co.  (1890)  92  Ala.  176,  9  So. 
532;  County  Commissioners  v.  King  (1870)  13  Fla.  451;  Haskett  v.  Maxey 
(1892)  134  Ind.  182,  33  N.  E.  358;  Stephenson  v.  Boody  (1894)  139  Ind. 
60,  38  N.  E.  331 ;  Harris  v.  Jex  (1874)  55  N.  Y.  421 ;  Hill  v.  Biown  (1907) 
144  N.  C.  117,  56  S.  E.  693;  Menges  v.  Dentler  (1858)  33  Pa.  495;  Geddes 
v.  Brown  (Pa.,  1863)  5  Phila.  180;  Herndon  v.  Moore  (1881)  18  S.  C. 
339;  State  v.  Mayor  (1902)  109  Tenn.  315,  70  S.  W.  1031;  Rutland  R.  R. 
v.  Vermont  Central  R.  R.  (1890)  63  Vt.  1,  21  Atl.  262,  731.  The  cases  are 
all  collected  in  29  Harvard  Law  Rev.  80  in  an  excellent  note  to  the  case  of 
State  v.  Longino  (1915)  109  Miss.  125,  67  So.  902,  a  criminal  case  in  which 
the  over-ruling  decision  was  not  given  retroactive  effect. 

38Center  School  Township  v.  State  (1898)  150  Ind.  168,  49  N.  E.  961; 
Gross  v.  Board  of  Commissioners  (1902)  158  Ind.  531,  64  N.  E.  25;  Moun- 
tain Grove  Bank  v.  Douglas  County  (1898)  146  Mo.  42,  47  S.  W.  944; 
Lewis,  Auditor  v.  Symmes  (1899)  61  Ohio  St.  471,  56  N.  E.  194;  Allen  v. 
Allen  (1892)  95  Cal.  184,  30  Pac.  213;  Stockton  v.  Dundee  Mfg.  Co.  (1871) 
22  N.  J.  Eq.  56;  Storrie  v.  Cortes,  supra,  footnote  6. 
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It  should  be  pointed  out  in  passing,  however,  that  avoidance 
of  retroactive  effect  is  one  of  the  alleged  advantages  of  the  theory 
of  pre-existent  law,  in  fact,  its  raison  d'etre,  and  the  main  objection 
of  its  advocates  to  the  theory  that  courts  make  law.  But  it  should 
be  observed  that  these  cases  are  not  inconsistent  with  the  theory 
that  decisions  constitute  law  and  that  an  over-ruling  decision  will 
change  law.  If  the  court  has  power  to  give  the  over- ruling 
decision  a  retrospective  operation  as  to  the  parties  concerned,  so 
may  the  subsequent  decisions  which  involve  transactions  that  arose 
prior  to  the  date  of  the  over- ruling  decision  do  likewise.  There 
does  not  exist,  however,  the  same  reasons  for  giving  the  later  deci- 
sions a  retroactive  effect  as  was  given  to  the  earlier  over-ruling 
decision.  The  original  over-ruling  decision  got  rid  of  an  objec- 
tionable rule  of  law  and  in  so  doing  may  have  deprived  parties  of 
rights  acquired  under  the  earlier  decisions,  but  once  rid  of  the  rule 
there  is  no  call  for  the  sacrifice  of  more  victims  upon  the  altar  of 
reform;  and,  if  we  follow  the  theory  that  an  over-ruling  decision 
changes  law,  no  later  case  need  be  given  a  retroactive  effect  unless 
for  some  reason  peculiar  to  that  case.30  Where  the  question  as 
to  the  effect  of  an  over-ruling  decision  arises  in  a  foreign  juris- 
diction, however,  a  choice  between  the  theories  is  imperative.  To 
give  the  over-ruling  decision  in  such  a  case  a  retroactive  effect  is 
to  follow  the  theory  that  court  decisions  are  merely  evidence  of 
the  law,  and  to  refuse  to  give  it  such  effect  is  to  adopt  the  theory 
that  court  decisions  are  in  themselves  law.40 

Courts  should  not  permit  their  theory  to  drag  behind  their 
practice.  In  actual  practice  they,  here  and  there,  break  away  from 
the  orthodox  theory,  but  on  every  turn  they  are  hampered  by  it. 
Much  of  the  unreasonable  conservatism,  the  meaningless  techni- 
cality and  the  senseless  multiplicity  of  distinctions  in  our  law  which 
have  helped  to  engender  the  disrespect  and  animosity  of  the  lay- 
public  towards  the  administration  of  justice  result  from  the  courts 
following  the  theory  that  law  consists  of  a  complete  and  closed 
system  of  pre-existent  ruk-s,  thai  it  is  the  function  of  the  court  to 
discover  and  apply  these  rules,  thai  they  have  no  power  to  change 
them,  and  thai  a  departure  from  them  would  constitute  a  violation 

"Perhaps  in  many  of  the  cases  which  purport  to  follow  the  theory  that 
decisions  are  merely  evidence  of  the  law  it  is  desirable  that  the  particular 

hould  be  decided  as  it  was  regardless  of  the  existence  of  the 
ruled    decision.     Center    School    Township   v.    State,    supra,    footnote   38; 
Gro  •  v.    Board  of   Commissioners,   supra,   footnote  38;    Mountain   Grove 
Bank  v    Douglas  County,   supra,  footnote  38;   Lewis,    Auditor  v.  Symmes, 
supra,  footnote  38, 

"In  Faulkner  v.  Hart  (1880)  82  \\  Y.  413,  the  court  held  that  the 
later  decison  represented  the  law  during  the  interim. 
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of  their  judicial  duty  and  a  usurpation  of  legislative  function. 
It  is  time  courts  perceive  that  they  perform  a  two-fold  function, 
one  of  deciding  disputes  and  the  other  of  laying  down  rules  of  law 
for  future  guidance.  They  should  see  with  Mr.  Justice  Holmes, 
that  "*  *  *  in  substance  the  growth  of  the  law  is  legislative. 
And  this  in  a  deeper  sense  than  that  what  the  courts  declare  to  have 
always  been  the  law  is  in  fact  new.  It  is  legislative  in  its  grounds. 
The  very  considerations  which  judges  most  rarely  mention,  and 
always  with  an  apology,  are  the  secret  root  from  which  the  law 
draws  all  the  juices  of  life.  I  mean,  of  course,  considerations  of 
what  is  expedient  for  the  community  concerned. "4oa  They  must 
perceive  that  the  doctrine  of  stare  decisis  is  court-made  and  rests 
largely  upon  the  habit  or  custom  of  courts  to  follow  precedent, 
and  that  the  real  objection  to  changing  an  established  rule  lies, 
not  in  the  court's  lack  of  power,  but  in  considerations  of  justice 
and  expediency.  A  change  of  rule  may  operate  retroactively 
and  annul  transactions  entered  into  or  impair  the  obligations 
of  contracts  or  deprive  persons  of  rights  acquired  and  interests 
vested  under  the  established  rule.  It  may  introduce  uncertainty 
as  respects  future  transactions,  especially  in  those  instances 
where  the  over-ruling  decision  needs  to  be  followed  up  by 
others  holding  similarly,  or  where  the  over-ruling  decision  may 
be  inconsistent  with  and  impair  the  authority  of  cognate  precedents. 
And  the  acknowledged  power  to  change  law  brings  with  it  the 
danger  of  judges  substituting  for  the  wisdom  of  the  past  their 
individual  judgment  of  justice  and  expediency,  and  of  being 
controlled  by  improper  influences  and  motives  in  making  their 
decisions.  These  are  certainly  adequate  checks  upon  hasty  action 
by  the  courts.  They  need  no  restraints  based  upon  false  be- 
liefs.41 Courts  must  perceive  these  facts  before  there  is  any  hope 
of  their  performing,  in  an  adequate  and  intelligent  way,  their 
legislative  function.  Until  they  possess  a  more  fundamental 
knowledge  of  the  history  and  evolution  of  law  and  are  able  to 
break  away  from  both  the  bugaboo  of  a  lack  of  power  to  make  or 
change  law  and  the  exaggerated  fear  of  usurping  legislative  func- 
tion, we  cannot  hope  for  the  development  of  a  consistent,  scientific, 
and  adequate  system  of  judiciary  law. 

Charles  E.  Carpenter. 
Champaign,  III. 

"'"Holmes,  Common  Law,  35. 

"This  danger  will  be  less  in  proportion  as  the  legal  profession  is  thor- 
oughly grounded  in  the  law.  5  Harvard  Law  Rev.  200-201  ;  Salmond, 
op.  cit.,  §  62;  2  Bryce,  op.  cit.,  285-287. 


DAMAGES  FOR  BREACH  OF  CHARTERPARTY. 

The  June  1917  parts  of  the  Law  Reports  contain  the  decision 
of  the  House  of  Lords  in  the  case  of  Watts,  Watts  &  Co.  v.  Mitsui 
&  Co.,1  which  involved  an  interesting  question  regarding  the 
damages  that  charterers  were  entitled  to  recover  from  shipowners 
for  failing  to  send  a  steamer  to  carry  a  cargo  in  accordance  with 
the  charterparty.  By  the  charterparty,  which  was  dated  the  5th 
of  June  1914,  the  shipowners  agreed  that  a  steamer,  the  name 
of  which  was  to  be  declared  at  least  21  days  before  the  expected 
date  of  readiness,  should  proceed  to  Marioupol,  in  the  sea  of  Azof, 
and  there  load  a  cargo  of  3500  tons  of  sulphate  of  ammonia,  and 
carry  it  via  the  Suez  Canal  to  a  port  in  Japan  and  there  deliver 
the  same  on  being  paid  freight  at  the  rate  of  20s.  a  ton.  The 
loading  time  was  not  to  commence  before  September  1st,  except  by 
consent,  and  the  charterers  had  the  option  of  cancelling  the  charter 
if  the  steamer  was  not  ready  by  the  20th  of  September,  and  the 
charterparty  contained  the  exception  of  arrests  and  restraints  of 
princes,  rulers,  and  peoples. 

The  shipowners  on  the  1st  of  September,  being  asked  by  the 
charterers  to  declare  the  name  of  the  steamer,  replied  that  the 
charterparty  must  be  considered  as  cancelled  owing  to  the  war, 
adding  that  the  British  government  had  prohibited  steamers  from 
going  into  the  Black  Sea  to  load.  In  fact  there  had  been  no  such 
prohibition.  Turkey  did  not  enter  into  the  war  till  November,  but 
the  Dardanelles  was  closed  by  the  Turkish  government  on  the 
26th  of  September. 

The  charterers  in  April  1914  had  contracted  with  the  Coppee 
Company  in  Russia  for  the  purchase  of  3500  tons  of  sulphate  of 
ammonia,  and,  as  the  steamer  was  not  sent  and  no  other  steamer 
could  be  procured,  they  did  not  accept  delivery  of  the  goods  and 
finally  settled  with  the  Coppee  Company  by  paying  £4500  as  a 
compromise  in  arbitration  proceedings.    They  claimed  against  the 

shipowners  as  damages  this  £4500  and  also  the  enhanced  value  of 

the  sulphate  of  ammonia  in  Japan  at  the  time  when  it    would  have 

been  delivered  there  in  the  ordinary  course. 

It  was  held  at  the  trial  and  on  appeal  that,  although  there  was 

a  reasonable  apprehension  that  tin-  Dardanelles  might  he  closed, 
the   apprehension   did    not    constitute   a    restraint   of   princes   or 

'[1917]   A.  C.  227. 
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peoples,  and  did  not  justify  the  shipowners  in  not  sending  the 
steamer  to  load.  It  was  conceded  that,  if  the  steamer  had  arrived 
at  Marioupol  by  the  20th  of  September,  it  would  have  taken  eight 
days  to  load  her,  and,  by  the  time  she  arrived  at  the  Dardanelles, 
the  strait  would  have  been  closed  for  several  days.  But  it  was 
shown  that,  if  the  cargo  had  been  loaded,  the  venture  was  insurable 
and  would  naturally  have  been  insured  for  a  sum  equal  to  the 
value  of  the  cargo  on  arrival  in  Japan,  and  it  was  held  that  the 
damages  must  be  estimated  on  that  basis. 

At  the  trial  the  judge  found  that,  if  the  sulphate  of  ammonia 
had  been  carried  to  Japan,  the  charterers  would  have  sold  it  on 
the  market  for  £3800  above  the  purchase  price  and  the  cost  of 
transport  and  insurance,  and  he  gave  judgment  for  that  sum,  but 
he  rejected  the  additional  claim  for  £4500  paid  to  the  Coppee 
Company  on  the  ground  that  the  damages  were  too  remote.2 

Both  parties  appealed,  and  the  Court  of  Appeal  agreed  that 
the  sum  of  £4500  paid  as  damages  could  not  be  an  item  in  the 
calculation  of  damages,  but  decided  that  the  shipowners  had 
nothing  to  do  with  the  particular  contract  to  purchase  into  which 
the  charterers  had  entered,  and  that  the  proper  measure  of  dam- 
ages, according  to  the  rule  stated  by  Lord  Davey  in  Stroms  Bntks 
Aktie  Bolag  v.  Hutchison,3  was  the  cost  of  replacing  the  goods 
in  Japan  at  the  time  when  they  ought  to  have  arrived,  less  the 
value  of  the  goods  at  Marioupol  and  the  freight  and  insurance, 
including  the  insurance  against  war  risks.  And  they  directed  a 
computation  according  to  that  rule.4 

The  shipowners  appealed  from  this  decision,  and  the  House 
of  Lords,  while  affirming  the  decision  in  other  respects,  decided 
that  the  judge  at  the  trial  had  adopted  the  proper  measure  of 
damages,  which  was  the  difference  between  the  price  for  which 
the  charterers  had  purchased  the  goods  and  the  market  price  in 
Japan  at  the  time  when  they  would  have  arrived  in  the  ordinary 
course,  deducting  the  freight  and  cost  of  insurance,  and  that  the 
market  value  at  Marioupol  at  the  time  of  the  breach,  or  the 
sum  of  £4500  paid  by  the  charterers  to  the  Coppee  Company, 
ought  not  to  be  considered  as  affecting  the  damages.  The  damages 
ascertained  at  the  trial  on  this  basis  were  £3800,  but  by  an  over- 
sight the  cost  of  insuring  against  war  risks,  which  at  6  per  cent. 

2Mitsui  &  Co.  v.  Watts,  Watts  &  Co.  [1916]  2  K.  B.  826,  831-832. 

3[1905]  A.  C.  515,  529. 

'Mitsui  &  Co.  v.  Watts,  Watts  &  Co.,  supra,  footnote  2,  at  pp.  839-851. 
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would  have   amounted  to  £3000,  had  not  been  allowed   for,  and 
the  damages  were  accordingly  reduced  to  £800. 

The  result  of  this  decision  is  that  the  charterers  recovered  as 
damages  £800  on  account  of  the  profit  that  they  would  have  made 
if  the  sulphate  of  ammonia  had  been  carried  to  Japan  and  sold 
there  for  £800  above  the  purchase  price  and  all  their  expenses. 
But  no  allowance  was  made  to  them  on  account  of  the  loss  they 
actually  sustained  by  having  the  sulphate  of  ammonia  left  on  their 
hands  and  being  unable  to  dispose  of  it  except  for  a  price  less 
than  the  purchase  price.  There  could  be  no  profit  at  all  unless 
they  got  back  the  purchase  price  and  something  more.  They  did 
not  get  back  the  purchase  price  and  the  sum  awarded  as  dam- 
ages was  only  what  would  have  been  the  profit  if  they  had  got 
it  back  and  that  sum  besides.  As  they  did  not  get  back  the  pur- 
chase price,  the  sum  awarded  as  damages  was  very  far  from 
representing  the  profit  that  would  have  resulted  if  the  goods  had 
been  carried  to  Japan.  In  fact  they  lost  £4500  in  disposing  of 
the  sulphate  of  ammonia  and  there  was  no  evidence  that  they 
could  have  got  rid  of  it  on  any  better  terms.  They  would  have 
suffered  this  loss,  even  if  the  market  in  Japan  had  been  such 
that  there  would  have  been  no  profit  and  the  only  benefit  to  be 
derived  from  carrying  the  goods  there  would  have  been  to  escape 
the  loss  that  was  certain  if  they  were  disposed  of  at  Marioupol. 

The  actual  loss  sustained  by  the  charterers  was  the  difference 
between  the  value  of  the  goods  in  Japan  and  what  they  could  get 
for  them  at  Marioupol,  deducting  the  cost  of  carriage  to  Japan 
and  the  insurance.  It  is  difficult  to  understand  how  the  loss  could 
be  in  any  way  affected  by  the  price  that  the  charterers  had  agreed 
to  pay  five  months  before.  That  price  would  affect  the  profit  thai 
they  would  have  made  if  they  had  got  the  good-  to  Japan,  but  the 
loss  arising  from  the  breach  of  the  shipowners'  contract  to  carry 
them  there-  mighl  be  much  more,  or  much  less,  than  that  profit. 
The  value  at  Marioupol  at  the  time  of  the  breach  of  contract 
might  have  been  more  than  the  purchase  price,  or  even  than  the 
value  in  Japan,  and  then  there  would  have  been  no  loss  at  all  <>r 
the  loss  would  have  been  less  than  the  expected  profit,  'n  such 
a  case,  if  the  charterers  were  allowed  t"  recover  as  damages  the 

difference    between    the    purchase    price    and    the    value    in    Japan, 

less  the  expenses,  they  would  he  placed  in  a  much  better  situa- 
tion than  if  the  COntrad  had  been  performed.  (  >n  the  other  hand, 
if  the  value  at    Marioupol  at   tin-  time  of  the  hreach   was  less  than 
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the  purchase  price,  the  damages  would  be  increased  in  exact  pro- 
portion to  the  fall  in  value.  Consequently  it  is  not  apparent  how 
the  purchase  price  in  any  such  case  can  have  anything  to  do  with 
the  loss  occasioned  by  the  breach  of  contract,  except  so  far  as 
the  price  may  be  evidence  of  the  value  at  the  time  of  the  breach. 
The  general  rules  for  assessing  damages  for  breach  of  contract 
seem  not  to  have  been  in  question.  Lord  Dunedin  quoted5  the 
statement  of  Parke,  B.  in  Robinson  v.  Harman,6  as  follows, 

"Where  a  party  sustains  a  loss  by  reason  of  a 
breach  of  contract,  he  is,  so  far  as  money  can  do  it, 
to  be  placed  in  the  same  situation,  with  respect  to 
damages,  as  if  the  contract  had  been  performed." 

The  discussion  of  the  subject  in  Hadley  v.  Baxcndale,7  was  also 
referred  to,  in  which  the  rule  laid  down  was  that  the  damages 
should  be  such  as  may  fairly  and  reasonably  be  considered  as 
arising  naturally,  i.  e.,  according  to  the  ordinary  course  of  things, 
from  the  breach  of  contract,  or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract  as  the  probable  result  of  the  breach 
of  it.  It  was  considered  that  in  the  ordinary  course  of  business 
a  sensible  man  would  naturally  have  insured  against  war  risks 
and  that  the  damages  must  be  assessed  on  the  assumption  that 
such  insurance  would  have  been  effected.  The  breach  of  charter- 
party  thus  deprived  the  charterers  of  the  opportunity  of  dispatch- 
ing the  cargo  insured  against  war  risks  and  of  recovering  on  the 
policy  for  the  actual  or  constructive  total  loss  that  would  certainly 
have  occurred.  This  eliminated  the  effects  of  the  war  from  the 
case  and  brought  it  within  the  ordinary  rules  of  damages. 

It  therefore  became  necessary  to  ascertain  what  damages  would 
place  the  charterers  in  the  same  situation  as  if  the  contract  had  been 
performed.  The  amount  of  profit  that  would  have  resulted  from 
selling  the  goods  at  their  market  value  in  Japan  was  satisfactorily 
ascertained  to  be  £800  and  it  was  held  that  the  charterers  were 
entitled  to  recover  that  sum.  But  the  goods  actually  remained 
in  their  control  and  were  worth,  not  what  they  had  agreed  to  pay 
for  them,  but  only  what  they  could  get  for  them  at  Marioupol. 
They  actually  lost  £4500  in  disposing  of  the  goods  there,  and  this 
loss  arose  as  directly  from  the  breach  of  contract  as  the  loss  ot 

'"Supra,  footnote  1,  at  p.  241. 
'(1848)   1  Exch.  850,  855. 
T(1854)   9  Exch.  341,  354. 


612  COLUMBIA  LAW  REVIEW. 

the  expected  profit.  These  two  sums  of  £800  and  £4500  together 
represent  the  difference  between  the  value  of  the  goods  in  Japan 
and  their  value  at  Marioupol.  This  had  been  laid  down  as  the 
proper  measure  of  damages  in  a  somewhat  similar  case  in  the 
House  of  Lords  twelve  years  before. 

In  Strdms  Bruks  Aktie  Bolag  v.  Hutchison?  shipowners  had 
agreed  with  the  charterers  to  carry  500  tons  of  wood-pulp  from 
Sweden  to  Cardiff,  the  shipment  to  be  made  in  August  or  Septem- 
ber and  the  shipowners  to  give  six  days  notice  of  readiness.  The 
charterers  were  manufacturers  of  wood-pulp  in  Sweden  and  had 
contracted  with  a  firm  at  Cardiff  to  sell  and  deliver  to  them  there 
a  like  quantity  of  wood-pulp  to  be  shipped  from  Sweden  at  the  same 
time  as  that  specified  in  the  charterparty.  The  shipowners  entirely 
failed  to  perform  their  contract,  and,  when  the  charterers  had 
notice  that  they  would  not  be  ready  to  do  so,  it  was  not  possible 
to  obtain  another  vessel  to  take  the  goods.  In  these  circumstances 
the  purchasers  bought  in  against  the  charterers,  and,  as  there  was 
no  market  for  wood-pulp  at  Cardiff,  they  were  obliged  to  purchase 
in  Manchester,  Liverpool,  and  London,  and  to  pay  in  addition 
the  cost  of  carriage.  It  was  not  disputed  that  they  acted  reasonably 
and  that  the  pulp  could  not  have  been  bought  at  less  cost.  The 
charterers  having  been  called  on  by  them  to  pay  the  additional 
cost  paid  the  amount  of  the  claim  and  claimed  over  against  the 
shipowners.  Lord  Davey  said9  that  he  was  of  the  opinion  "that  the 
proper  measure  of  damages  would  have  been  the  cost  of  replac- 
ing the  goods  at  their  place  of  destination  at  the  time  when  they 
ought  to  haw  arrived,  less  the  value  of  the  goods  in  Sweden  and 
the  amount  of  the  freight  and  insurance."  He  also  said  that  the 
actual  purchases  might  properly  be  taken  as  evidence  of  the 
of  replacing  the  goods  in  Cardiff,  and  that  there  was  evidence 
upon  which  it  might  justly  have  been  found  that  the  value  in 
Sweden  would  not  exceed  the  price  in  the  contract  with  the  pur- 
chasers.  Lord  Macnaghten  intimated  that  the  value  there  might 
have  been   less  and  the  damages   increased   accordingly,    for  he 

said1"   that    the   charterers    "'1"   not    even    make   any   claim    f.»r    the 

warehousing  and  insurance  of  the  goods  left  on  their  hands 
for  diminution  in  the  value  of  those  goods  by  reason  <>t"  the  sub- 
sequent   fall    in    the    market."      The    charterers    accordingly    had 
judgment    for  the  amount  of  their  claim. 

'Supra,  footnote  3. 
'At  p 

10At  p.  525.    The  italics  are  the  author's. 
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If  the  rule  of  damages  laid  down  in  this  case  had  been  applied 
in  the  Watts  &  Co.  Case  the  result  would  have  been  entirely  dif- 
ferent from  what  it  was.  The  damages  would  have  been  the 
market  price  when  the  goods  ought  to  have  arrived  in  Japan  less 
their  value  at  Marioupol  and  the  freight  and  insurance.  It  is 
stated  in  the  opinion  of  the  Lord  Chancellor:11  "There  was  no 
evidence  that  there  was  any  market  at  Marioupol  for  such  goods". 
But  it  was  an  undisputed  fact  that  the  charterers  paid  the  Coppee 
Company  £4500  by  way  of  compensation  upon  their  abandoning 
the  purchase.  The  effect  of  this  transaction  was  exactly  the  same 
as  if  the  charterers  had  accepted  the  goods  and  paid  the  whole 
price  and  had  then  resold  them  to  the  Coppee  Company  and 
received  back  as  the  price  on  the  resale  £4500  less  than  they  had 
just  paid.1-  It  was  not  disputed  that  the  charterers  acted  rea- 
sonably, or  as  sensible  men  of  business  would  have  acted,  in 
making  the  arrangement  with  the  Coppee  Company,  and  that  the 
goods  could  not  have  been  sold  for  a  better  price.  In  the  Stroms 
Bruks  Case,13  Lord  Macnaghten  said  that  the  purchases  were  the 
best  evidence  possible  of  the  measure  of  damages  resulting  from 
the  breach  of  contract.  So  it  would  seem  that,  in  the  absence  of 
any  market  at  Marioupol,  the  price  for  which  the  charterers  got 
the  Coppee  Company  to  take  the  goods  off  their  hands  was  the 
best  evidence  of  their  value  there.  If  that  was  all  that  they  could 
reasonably  be  expected  to  get  for  them,  it  furnished  by  a  comparison 
with  the  price  in  Japan  the  exact  measure  of  the  damages  incurred 
by  them. 

Although  the  decision  of  the  Court  of  Appeal  was  rested  on 
the  rule  laid  down  by  Lord  Davey  in  the  Stroms  Bruks  Case,  that 
case  and  the  rule  so  laid  down  received  only  scant  attention  in 
the  House  of  Lords.  Lord  Sumner  said  that  he  did  not  think 
that  the  canon  expressed  by  Lord  Davey  was  in  point,  and  he  goes 
on  to  say,14 

"There  the  charterers  were  themselves  producers 
of  the  intended  cargo,  and  could  have  loaded  the 
ship  from  their  own  factory  if  she  had  arrived  to 
load.  Their  claim  arose  because  the  shipowner's 
breach  of  contract  prevented  them   from  delivering 

uAt  p.  235. 

12Cf.  Webb.  v.  Heme  Bay  Commissioners  (1870)  L.  R.  5  O.  B.  642,  at 
p.  654,  per  Blackburn,  J. ;  Larocque  v.  Beauchemin  [1897]  A.  C.  358,  at 
pp.  365-366. 

"Supra,  footnote  3. 

"At  pp.  247-248. 
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the  cargo  at  the  port  of  discharge,  as  they  had  con- 
tracted to  do.  Naturally,  in  measuring  their  loss, 
the  cost  of  replacing  it  there  was  a  factor  to  be  com- 
pared with  the  value  of  an  equivalent  quantity  never 
shipped  at  all.  In  the  present  case  there  is  no  evi- 
dence that  there  was  any  market  or  even  any 
market  price  for  sulphate  of  ammonia  at  Marioupol 
about  September  10,  1914.  There  is  no  evidence 
that  the  charterers  could  have  bought  a  cargo  of  it 
there  or  then  so  as  to  load  it  on  the  arrival  of  the 
defendant's  ship." 

But  the  charterers  had  already  provided  themselves  with  the 
intended  cargo,  and  the  amount  of  their  loss  depended  on  the 
price  for  which  they  could  get  rid  of  it.  They  had  no  more 
occasion  for  buying  a  cargo  to  load  at  Marioupol  than  the 
charterers  in  the  Stroms  Bruks  Case.  In  that  case  nothing  is 
said  about  the  price  at  which  the  charterers  could  have  provided 
a  cargo,  but  the  damages  were  estimated  by  a  comparison  of  the 
value  of  the  cargo  at  the  place  of  shipment  with  the  cost  of 
replacing  them  at  their  destination.  The  value  was  what  the 
charterers  might  fairly  be  expected  to  get  for  them  in  Sweden. 
and,  upon  the  evidence,  was  taken  to  be  the  price  for  which  the 
charterers  had  agreed  to  sell  them  to  the  purchasers.  This  was 
all  that  the  charterers  claimed,  but,  as  already  mentioned,  Lord 
Macnaghten  intimated  that  the  value  might  have  been  less  if  they 
had  claimed  it  on  account  of  the  fall  in  the  market.  If  there  was 
no  market  for  sulphate  of  ammonia  at  Marioupol,  that  would 
only  be  further  evidence  that  the  arrangement  with  the  Coppee 
Company  was  the  best  one  open  to  the  charterers,  and  was  the 
best  evidence  possible  of  the  value  at  Marioupol.  It  is  not  easy 
to  understand  how  there  came  to  lie  a  discussion  about  the  price 
for  which  the  charterers  might  have  procured  a  cargo  at  Mariou- 
pol at  the  time  when  the  ship  ought  to  have  arrived.  It  is  quite 
possible  that,  as  the  Coppee  Company  were  apparently  the  only 
persons  from  whom  the  goods  could  he  obtained,  the  charterers 
could  not  have  obtained  a  cargo  at    Marioupol  at   the  time  oi  the 

breach  for  a  less  juice  than  they  had  previously  agreed  to  pay. 
Iinr  tin-  only  evidence  was  that  they  could  not  get  any  such  price 
for  the  cargo  already  obtained,  and  the  real  question  was  what  were 

the  best  terms  upon  which  they  could  have  disposed  of  thai  cargo. 

The  Strdms  Bruks  Case  i^  not    referred   to  at    all  by  the    Lord 

Chancellor   or    Earl    Lorebum   and   it    is   only   mentioned   by   Lord 
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Dunedin  in  speaking  of  Rodocanachi  v.  Milbnrn,15  which  he  says 
is  in  consonance  with  it,  but  in  which  there  was  no  similar  ques- 
tion of  damages,  for  the  goods  had  been  shipped  and  afterwards 
lost  by  the  fault  of  the  shipowner,  who  was  held  to  be  liable  for 
their  whole  value. 

The  grounds  upon  which  the  decision  proceeded  as  regards 
the  damages  are  stated  by  the  Lord  Chancellor  as  follows,10 

"It  is  quite  clear,  and  indeed  was  not  disputed, 
that  if  the  steamship  had  arrived  at  Marioupol  the 
sulphate  of  ammonia  which  the  respondents  had 
contracted  to  purchase  under  the  contract  of  April 
would  have  been  the  goods  shipped,  and  this  of 
course  involved  taking  delivery  of  these  goods  and 
paying  for  them  to  the  seller.  If  the  respondents, 
having  so  shipped  the  goods,  had  started  the  steam- 
ship upon  a  voyage  to  Japan,  insuring  against  war 
risks,  the  adventure  would  have  been  frustrated  by 
the  closing  of  the  Dardanelles,  and  this  would  have 
constituted  a  constructive  total  loss.  The  respond- 
ents would  have  recovered  on  the  insurance  the 
value  of  the  goods  as  at  the  time  of  their  expected 
arrival  in  Japan,  but  they  would  ex  hypothesi  have 
to  pay  the  price  for  the  goods  under  the  contract 
of  April,  and  the  difference  between  these  two 
amounts  would  have  represented  their  profit  after 
deduction  of  premium,  &c.  This  seems  to  me  to 
exclude  any  inquiry  as  to  a  possible  lower  market 
value  at  Marioupol  at  the  time  of  the  breach." 

The  hypothesis  upon  which  the  charterers  were  allowed  to 
recover  anything  was  that,  if  the  shipowners  had  not  broken  their 
contract  to  send  the  steamer,  the  charterers  would  have  shipped 
the  goods  and  paid  the  price,  insured  against  war  risks,  and,  when 
it  was  found  that  the  closing  of  the  Dardanelles  made  the  voyage 
impossible,  they  would  have  abandoned  the  goods  to  the  under- 
writers and  recovered  for  a  total  loss.  If  they  could  recover  upon 
that  hypothesis  the  amount  of  the  profit  that  they  would  have 
made,  it  is  difficult  to  see  why  they  should  not  also  recover  so 
much  of  their  original  investment  as  they  actually  lost  in  dis- 
posing of  the  goods.  They  would  have  recovered  the  Avhole  of 
their  original  investment  as  well  as  the  expected  profit  if  the 
goods  had  been  shipped  and  insured,  and  the  loss  in  disposing  of 
the  goods  would  have  fallen  on  the  underwriters.     There  was  in 

ir'(1886)   18  Q.  B.  D.  67. 
16At  p.  234 
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fact  no  shipment  or  insurance  by  reason  of  the  breach  of  con- 
tract, but  the  charterers  had  the  cargo  ready  for  shipment  and 
were  liable  for  the  price.  They  were  left  in  the  situation  in 
which  the  underwriters  would  have  been  with  the  goods  on  their 
hands.  If  the  goods  had  been  actually  delivered,  and  had  re- 
mained in  the  hands  of  the  charterers,  they  ought  to  have  re- 
covered from  the  shipowners  the  whole  amount  of  the  supposed 
insurance  less  the  value  of  the  goods.  This  made  it  necessary  to 
inquire  as  to  the  value  at  Marioupol  at  the  time  of  the  breach. 
The  transaction  with  the  Coppee  Company  was  very  good  evi- 
dence of  that  value,  for  in  substance  it  was  the  same  as  if  the 
charterers  had  paid  the  purchase  price  under  the  contract  and  had 
then  resold  the  goods  to  that  company  for  £4500  less.  The  pur- 
chase price  less  £4500  would,  in  the  absence  of  other  evidence, 
naturally  be  considered  as  the  value  of  the  goods  at  Marioupol. 
It  is  highly  probable  that  the  charterers  could  not  have  made  a 
better  bargain  with  the  Coppee  Company  if  they  had  received  and 
paid  for  the  goods  before  they  had  any  reason  to  believe  that 
the  shipowners  would  not  perform  their  contract,  and  had  tried 
to  resell  to  that  company  after  the  breach.  It  seems,  with  sub- 
mission, that  the  sum  that  ought  to  have  been  deducted  from  the 
value  in  Japan,  in  order  to  ascertain  the  damages,  was  not  the 
original  price  of  the  goods,  but  so  much  of  it  as  they  were  able 
to  get  back  after  the  shipowners  had  broken  their  contract.  That 
would  have  been  the  measure  of  damages  if  the  rule  laid  down  by 
Lord  Davey  in  the  Strums  Bruks  Case  had  been  applied,  and  the 
charterers  would  then  have  been  placed  in  the  same  situation  with 
respect  to  damages  as  if  the  contract  had  been  performed. 

J.  L.  Thorndike. 
Boston,  Mas.-. 
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As  was  to  be  expected,  the  outbreak  of  the  war  has  deprived  the 
Review  Board  of  many  of  its  most  valued  members.  A  reorganization 
has,  however,  been  effected,  and  the  work  will  be  carried  on.  It  has 
been  thought  best  to  have  the  Review,  in  so  far  as  possible,  continue 
solely  a  student  publication,  but,  when,  from  time  to  time,  necessity 
demands,  we  shall  not  hesitate  to  avail  ourselves  of  the  kind  offer  of 
the  Faculty  to  contribute  notes,  subscribing  to  such  notes,  of  course, 
the  initials  of  their  author. 


NOTES. 


Theft  of  Incomplete  Negotiable  Instrument  and  Negotiation  to 
a  Holder  in  Due  Course.— The  basis  for  the  claim  of  a  holder  in  due 
course  of  a  bill  or  note  against  the  maker,  acceptor  or  drawer,  is  not 
that  his  transferor  had  a  claim  against  the  maker,  etc.,  which  has  been 
transferred.     In  no  case  where  the  holder's  claim  against  the  maker 
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depends  upon  his  being  a  holder  in  due  course  does  his  transferor 
have  such  a  claim,  though  the  truth  is  sometimes  obscured  by  the  state- 
ment that  the  transferor  had  a  claim  against  the  maker,  subject,  how- 
ever, to  the  maker's  defense  rendering  the.  claim  unenforcible,  until 
"its"  transfer  to  a  holder  in  due  course.  The  execution  and  delivery 
of  a  writing  in  the  form  of  a  bill  or  note  induced  by  the  deceit  of  the 
payee  as  to  a  collateral  fact  do  not  result  in  the  imposition  upon  the 
signer  of  the  obligation  of  drawer  or  maker,  any  more  than  a  forgery 
of  the  writing  would  result  in  the  imposition  of  an  obligation  upon 
the  person  whose  signature  was  forged.  In  other  words,  a  so-called 
personal  defense  is  as  inconsistent  with  the  existence  of  a  legal  claim 
of  payee  against  maker  as  a  so-called  real  defense. 

The  motive  for  the  imposition  of  the  duty  upon  the  maker  to  the 
holder  in  due  course  at  the  moment  of  the  transfer  of  the  writing 
to  the  latter  is  roughly  the  desire  of  a  commercial  state  to  stimulate 
commerce  by  making  more  liquid  and  available  as  cash,  instruments 
of  credit  usually  accepted  in  commercial  transactions.  It  is  an  analo- 
gous motive  to  that  effectuated  in  the  rule  of  law  that  vests  in  the 
innocent  purchaser  for  value,  in  goods  the  property  represented  by 
a  stolen  bill  of  lading,1  in  stolen  goods  bought  in  market  overt,3  in  land 
bought  from  a  grantor  whose  prior  deed  has  not  been  recorded. 

This  motive  is  effectuated  in  law  by  realizing  the  expectation  which 
is  aroused  in  the  holder  in  due  course  by  the  appearance  of  the  paper 
in  the  possession  of  the  wrongful  transferor,  that  the  maker  will  per- 
form the  promise  on  the  face  of  the  writing.  However,  the  appearance 
is  the  same  in  the  case  of  fraud  and  in  the  case  of  forgery  instanced 
above.  Obviously  the  realization  ought  not  to  be  at  the  expense  of 
one  whose  acts  are  not  in  some  way  causally  connected  with  the 
appearance.  Hence  there  are  developed  rules,  dictated  by  considera- 
tions of  causation  and  convenience,  for  determining  the  maker's  respon- 
sibility for  the  appearance.  The  issue  presented  in  a  case  involving 
the  formulation  or  application  of  these  rules  is  obscured  either  by 
stating  it  as  a  question  of  so-called  real  and  personal  defenses,4  or  by 
stating  it  in  terms  of  estoppel  by  misrepresentation.5  The  former 
method  erroneously  suggests  that  the  maker  cannot  be  obligated  to  the 
holder  in  due  course  unless  obligated  to  the  payee;  the  latter,  that  the 
maker's  obligation  normally  depends  upon  intention  rather  than  legal 
responsibility  for  appearances  created.  The  advantage  of  facing  the  real 
issue  unobscured  by  misleading  analyses  is  particularly  clear  in  dis- 
cussing the  case  of  stolen  writings  either  in  the  form  of  a  bill  or  note, 
or  in  a  form  which  would  upon  completion  satisfy  the  formal  n  quisites 
of  a  bill  or  note. 

One  in  possession  of  a  writing  in  the  form  of  a  bill  or  note  transfer- 
able by  delivery  appears  to  be  the  obligee  of  the  signer's  alienable 
obligation.  If  the  possessor  acquired  possession  by  theft,  the  appear* 
ance  to  a  prospective  innocent  purchaser  is  the  same  as  in  the  case 

of   a    voluntary    delivery    with    intention    that    the    writing    should    take 

effect   presently  according  to  its  terms.     It   ie  a  case  of  "ostensible 

ownership".       Whether    the    maker    becomes    obligated    to    a    holder    in 

■Uniform  Bills  of  Lading  Act,  §§  31,  38. 

•Williston,  Sales,  §  347. 

*N.   Y.    Consol.    Laws,  C.   50,   §  291,   and   similar  statutes. 

4Sce  2  Ames,  Case,  on  Bills  and  Notes,  811,  812. 

"Sec  Ewart,   Estoppel,  c.  24,  25;  2  Ames,  „f>.   cit.,  865. 
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due  course  purchasing  from  the  thief  depends  upon  whether  the 
signer's  completion  and  retention  of  the  writing  under  the  circum- 
stances are  regarded  as  sufficiently  important  in  the  chain  of  causa- 
tion resulting  in  the  appearance;  and  upon  the  balance  of  convenience 
between  the  permitting  of  men  to  write  out,  an  appreciable  interval 
before  delivery,  forms  of  bills  and  notes  transferable  by  delivery,  and 
the  making  of  credits  in  the  form  of  bills  and  notes  as  nearly  available 
as  cash  as  may  be.  Prior  to  the  Bills  of  Exchange  Act,  1882,6  in 
England,  and  in  most  of  the  United  States  prior  to  their  adoption  of 
the  Uniform  Negotiable  Instruments  Law,7  no  rule  determining  the 
point  had  been  adopted.  In  a  few  jurisdictions  the  maker  was  obli- 
gated;8 in  a  few  he  was  not.9 

One  in  possession  of  a  writing  which  would  be  in  the  form  of  a 
bill  or  note  transferable  by  delivery  were  it  completed  by  the  filling 
in  of  one  or  more  of  the  formal  requisites10  in  blank  spaces  apparently 
left  in  order  that  the  writing  may  be  completed,  does  not  appear  to  be 
the  obligee  of  the  maker.  There  is  no  "ostensible  ownership".  This 
is  quite  as  true  in  the  case  of  a  voluntary  delivery  with  intention  that 
the  writing  shall  be  completed,  as  in  the  case  of  a  theft.  In  the  case 
of  a  voluntary  delivery  with  intention  that  the  writing  shall  be  com- 
pleted, does  the  possession  of  the  incomplete  writing  create  any  appear- 
ance beyond  one  of  authority  in  the  possessor  as  agent  to  complete 
the  writing  in  some  one  or  few  particular  modes  out  of  an  infinite 
number  of  possible  modes?  The  particular  mode  or  modes  of  com- 
pletion which  are  authorized,  if  any  is  authorized,  do  not  appear.  In 
other  words  there  is  an  appearance  of  authority  to  fill  up  the  blank 
in  some  unknown  way,  but  no  appearance  of  authority  to  fill  up  in  any 
specified  way.  Since  an  agent's  power  to  obligate  his  principal  depends 
upon  the  principal's  responsibility  for  the  agent's  appearance  of 
authority  to  do  the  very  act  subjecting  his  principal  to  duty  or  liability, 
it  is  clear  the  possessor  has,  merely  by  virtue  of  his  possession,  no 
power  to  obligate  the  signer  of  the  writing.11    Since  there  is  no  appear- 

"Under  §  21    (2b)   the  maker  would  be  obligated. 

7Under  §  16,  following  the  British  statute,  the  maker  would  be  obli- 
gated. Massachusetts  Nat'l.  Bank  v.  Snow  (1905)  187  Mass.  159,  72  N.  E. 
959;  Buzzell  v.  Tobin  (1909)  201  Mass.  1,  86  N.  E.  923;  Greeser  v. 
Sugarman  (1902)  37  Misc.  799,  76  N.  Y.  Supp.  922;  Poess  v.  Twelfth  Ward 
Bank  (1904)  43  Misc.  45,  86  N.  Y.  Supp.  857  (semble)  ;  Schaeffer  v. 
Marsh  (1915)  90  Misc.  307,  153  N.  Y.  Supp.  96;  Angus  v.  Downs  (1915) 
85  Wash.  75,  147  Pac.  630,  L.  R.  A.  1915  E,  351. 

8Shipley  v.  Carroll  (1867)  45  111.  285;  Clark  v.  Johnson  (1870)  54 
111.  296;  Kinyon  v.  Wohlford  (1871)  17  Minn.  239;  see  note  L.  R.  A.  1915 
E,  352  et  seq. 

8Salley  v.  Terrill  (1901)  95  Me.  553,  50  Atl.  896;  Burson  v.  Huntington 
(1870)  21  Mich.  415;  see  note  L.  R.  A.  1915  E,  352  et  seq. 

"Cases  where  the  writing  satisfies  the  formal  requisites  but  contains 
blank  spaces  for  other  particulars  should  be  distinguished.  Norton,  Bills 
and  Notes   (4th  ed.)   3ASn. 

"In  such  a  case  if  the  possessor  does  appear  to  have  an  authority  to 
fill  up  the  blank  in  a  particular  way  it  will  be  because  an  appearance 
of  authority  is  created  by  the  statements  or  conduct  of  the  signer  or  the 
possessor  other  than  the  delivery  to  the  possessor  or  the  having  of  posses- 
sion by  the  latter.  Whether  in  such  case  the  possessor  has  a  power  as 
agent    to   subject   the   signer   to    an   obligation    depends    upon    the    respon- 
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ance  of  authority  it  is  not  necessary  to  consider  the  signer's  responsi- 
bility. Thus  in  England  before  the  Bills  of  Exchange  Act.  1882,  an 
innocent  purchaser  for  value  of  an  incomplete  writing  acquired  a  power 
to  obligate  the  maker  no  greater  than  the  power  of  his  transferor.12 
In  the  United  States,  however,  most  jurisdictions  refused  to  make 
the  power  of  the  possessor  of  an  incomplete  writing  to  subject  the 
signer  to  an  obligation  to  a  holder  in  due  course  depend  on  principles 
of  agency,  but  chose  to  regard  the  incomplete  writing  as  an  "instru- 
ment" which,  though  not  in  the  form  of  a  bill  or  note,  was  sufficiently 
like  such  a  writing  to  be  dealt  with  analogously.  Just  as  the  voluntary 
delivery  of  a  writing  in  the  form  of  a  bill  or  note  with  intention  that 
it  should  take  effect  as  such  created  a  power  in  the  possessor  to  subject 
the  maker  to  an  obligation  to  a  holder  in  due  course,  so  the  voluntary 
delivery  of  an  incomplete  "instrument"  with  intention  that  it  should 
be  complete  created  in  the  possessor  an  unlimited  and  alienable  power 
to  fill  in  the  blanks  and  transform  the  "instrument"  into  the  bill  or 
note  of  the  signer.13 

If  an  incomplete  writing  voluntarily  and  intentionally  delivered 
is  transformed  in  an  unauthorized  mode  by  the  possessor  into  the 
form  of  a  bill  or  note  before  its  presentation  to  the  prospective  pur- 
chaser, an  appearance  that  the  possessor  is  the  obligee  of  the  maker 
is  created.  It  is  a  case  of  "ostensible  ownership".  The  question  then 
becomes  one  of  responsibility.  In  most  of  the  jurisdictions  of  the 
United  States,  since  the  facts  upon  which  to  base  responsibility  are 
the  same  as  in  the  case  where  the  writing  has  not  been  completed  upon 
its  presentation  to  the  prospective  purchaser,  the  rule  is  what  argument 
by  analogs'  would  lead  one  to  expect:  the  possessor  is  vested  with  a 
power  to  obligate  the  signer  to  a  holder  in  due  course.14  In  England, 
also,  upon  the  completion  of  the  writing  a  power  vests  in  the  poss 

sibility  of  the  signer  for  the  appearance.  If  he  is  responsible  under  the 
law  applicable  to  principal  and  agent,  he  is  obligated.  Chalmers,  Bills  of 
Exchange   (7th  ed.)   56. 

uAwde  v.  Dickson  (1851)  6  Exch.  869;  Hatch  v.  Searles  (1854)  2  Sm. 
&  G.  147;  Hogarth  v.  Latham  (1878)  3  Q.  B.  D.  64.1  The  Bills  of  Ex- 
change Act,  1882,  §  20  (2),  codifies  the  doctrine  of  these  cases,  providing 
that  the  maker  is  not  obligated  unless  the  writing  is  completed  "strictly 
in  accordance  with  the  authority  given". 

"Huntington   v.    Branch    Bank    (1841)    3   Ala.    186;    Mitchell    v.    Culver 
(N.  Y.  1827)  7  Cow.  336;  Frank  v.  Eillicnfcld   (1880)   74  Va  377;   I, 
/..  in   Boston  Steel  &  Iron  Co.  7'.  Steuer  (1903)   183  Mass.  140,  66  X.  E. 
646;  2  Ames,  op.  cit.,  868.     The  Uniform  Negotiable  Instruments  I. aw,  §  14, 
adopts  the  English  rule  and  changes  the  law  in  jurisdictions  which  have 
adopted    it.      Boston    Steel    &    Iron    Co.    v.    Steuer,    supra;    Guerrant    v. 
Guerrant   (1902)   7  Va.   haw  Reg.  639;   see   Dumbrow  v.   Gelb   (1911 
Misc.  400,   130  X.  Y.   Supp.   182;   Hunt,.-  ,-.   Allen    (1908)    127  App.   Div. 
572,  111    X.  Y.  Supp.  820.     However,  under  the   Uniform   Negotiable  In- 
struments haw.  §  14,  as  under  the  Bills  of  Exchange    \<t,  1882,8  20  (1), 
the  hard. -ii  of  vone.'  forward  with  the  evidence  on  the  issue  of  auth 
is  upon  the  signer  of  the  incomplete  writing.     Madden  v.  Gaston   <l'>lo> 
137  App.  Div.  294,  121   X.  Y.  Supp.  951. 

American  decisions  befor<  the  Uniform  Negotiable  Instruments  haw 
did   not,    for   obvious  ard   an    autograph   on    a    wholly   blank 

paper   as   an    incomplete   "instrument".     Caulkins   v.    Whistler    (1870 
Iowa    '■ 

"Bank  of  Pittsburgh  v.  Neal  (1859)  53  \-    g  9^  107;  First  Nat'l.  Bank 
v.  Compo  Board   Mfg    Co    (1895)  61    Mum    274,  63  X.  W.  731;  Uniform 
iable  Insti  uments  Law,  $  14. 
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to  obligate  the  maker  to  a  holder  in  due  course.  The  voluntary  and 
intentional  delivery  of  the  incomplete  writing  by  maker  to  possessor 
is  regarded  as  a  fact  sufficient  to  make  the  former  responsible  for  the 
appearance  created  by  the  latter.15 

Suppose,  however,  the  possessor  acquires  the  incomplete  writing 
by  theft  from  the  maker  and  after  completing  it  transfers  it  to  a 
holder  in  due  course.  The  appearance  that  the  possessor  is  the  obligee 
of  the  maker  is  the  same  as  if  the  maker  had  voluntarily  and  intention- 
ally delivered  the  incomplete  writing  to  the  possessor.  But  the  facts 
upon  which  to  impose  responsibility  for  the  appearance  upon  the  maker 
are  different.  Here,  the  responsibility  must  depend  upon  the  inscrip- 
tion or  retention,  or  both,  of  the  incomplete  writing.  In  England,  the 
incomplete  writing  in  itself  does  not  appear  to  obligate  the  maker.  It 
has  no  more  effect  than  an  autograph  on  a  blank  sheet  of  paper.  Is 
then  the  fact  of  the  purposeless  inscription  and  unguarded  retention 
a  basis  for  imposing  responsibility  on  the  maker  for  the  appearance 
of  obligation,  the  "ostensible  ownership"  of  the  possessor?  That  it  is 
not,  is  the  rule  of  English  law.16  The  English  rule  was  incorporated 
in  §  15  of  the  Uniform  Negotiable  Instruments  Law,  and  has  become 
law  in  jurisdictions  which  have  adopted  that  Act.17  But  in  an 
American  jurisdiction  which  has  this  year  adopted  the  Uniform  Nego- 
tiable Instruments  Law,18  in  a  recent  case,  Phillips  v.  A.  W.  Joy  Co. 
(1916)  114  Me.  403,  96  Atl.  727,  arising  before  its  adoption,  it  was  held 
that  the  signer  was  obligated.  This  decision,  although  at  variance  with 
the  English  rule  and  without  American  precedents,  was  a  logical  con- 
sequence of  the  American  doctrine  prevailing  before  the  enactment 
of  the  Uniform  Negotiable  Instruments  Law,  that  an  incomplete 
writing  is  an  "instrument"  which  even  before  completion  appears  to 
vest  a  power  in  the  possessor  to  obligate  the  maker.  Thus  the  conduct 
of  the  signer  in  creating  arid  retaining  such  an  "instrument"  affords 
a  basis  which  may  reasonably  be  regarded  as  sufficient  for  the  impo- 
sition of  responsibility.  In  the  American  view  the  case  is  strictly 
analogous  to  one  where  a  completed  writing  in  the  form  of  a  bill  or 
note  has  been  stolen  from  the  signer.  It  is  interesting  that  fourteen 
years  earlier  the  court  which  decided  the  principal  case,  had  held  the 
signer  of  a  completed  writing,  stolen  from  him  and  transferred  to  a 
holder  in  due  course,  not  obligated  to  the  holder  in  due  course.19  The 
distinction  attempted  by  the  court,  that  in  the  principal  case  there 
was  carelessness  in  the  custody  of  the  writing,  and  in  the  earlier  case 
there  was  not,  is  a  possible  one.  Although  the  inscription  of  a  writing 
in  the  form  of  a  complete  or  incomplete  bill  or  note  transferable  by 
delivery  may  not  be  regarded  as  sufficient  to  make  the  signer  respon- 
sible for  the  subsequent  "ostensible  ownership"  of  the  thief,  the 
unguarded  retention  of  it  may  be.  tj   -w- 

"Montague  v.  Perkins  (1853)  22  L.  J.  C.  P.  187;  Bills  of  Exchange 
Act,   1882,    §  20    (2). 

16Baxendale  v.  Bennett  (1878)  3  Q.  B.  D.  525;  see  Smith  v.  Prosser 
[1907]  2  K.  B.  735;  Hubbert  v.  Home  Bank  (1910)  20  Ont.  L.  R.  651; 
Ray  v.  Willson    (1911)    19  Ont.  Wkly.   Rep.  470. 

"Linick  v.  Nutting  &  Co.  (1910)  140  App.  Div.  265,  125  N.  Y.  Supp. 
93;  Holzman,  Cohen  &  Co.  v.  Teague  (1915)  172  App.  Div.  911,  156  N.  Y. 
Supp.  290;  16  Columbia  Law  Rev.  364. 

"Maine,  Laws  of  1917,  c.  257. 

"Salley  v.  Terrill,  supra,  footnote  9. 
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Constitutional  Protection  of  the  Right  of  Freedom  of  Speech 
and  of  the  Press. — The  so-called  guaranty  of  free  speech  and  freedom 
of  the  press  includes  the  right  freely  to  speak,  write  and  publish, 
without  prior  license,  opinions  or  sentiments  upon  any  subject,  but  with 
full  liability  for  the  consequences.1  This  right  is  protected  by  the  First 
Amendment  of  the  Constitution,  passed  with  the  other  "Civil  Rights'' 
amendments  out  of  an  abundance  of  caution  lest  personal  liberties  be 
restricted.2  "While  it  is  clear  that  the  first  ten  amendments  bind  only 
the  federal  government,3  all  the  states  have  adopted  substantially  similar 
constitutional  provisions,  so  that  the  right  of  free  speech  and  freedom 
of  the  press  has  been  tried  out  before  both  the  state  and  the  federal 
courts.  The  term  is  found  in  the  law  before  the  adoption  of  the  con- 
stitution,4 and  the  effect  of  the  guaranty  is  merely  to  safeguard  and 
perpetuate  rights  previously  well  known  and  not  in  any  sense  to  create 
or  establish  new  ones.5 

In  general,  so  highly  has  freedom  of  speech  and  of  the  press  been 
held  that,  regardless  of  subsequent  punishment,  no  censorship  before 
publication  has  been  tolerated,"  and,  in  consequence,  to  this  day,  courts 
will  neither  enjoin  publications7  nor  allow  interference  with  them,8 
except  in  the  special  case  where  written  utterances  are  a  part  of  a 
conspiracy  to  injure  property.9  This  distinction  between  enjoining  pub- 
lication and  punishing  thereafter  has  been  regarded  as  basic  in  dis- 
cussions concerning  free  speech  and  freedom  of  the  press,  a  position 
possibly  reinforced  by  the  fact  that  censorship  of  spoken  utterances 
is,  in  the  nature  of  things,  impossible.  It  is,  perhaps,  because  of  this 
fact  that  the  case  of  Masses  Publishing  Co.  v.  Patten  (D.  C,  S.  D., 
N.  Y.  1917)  57  N.  Y.  L.  J.  1715,  excited  unusual  interest.  There,  in 
an   action  to  enjoin  the  postmaster  of  New  York  from  keeping  the 

Tatterson  v.  Colorado  (1907)  205  U.  S.  454,  27  Sup.  Ct.  556;  Cooley, 
Const.  Lim.    (7th  ed.)   602  et  seq.;  2  Kent,  Comm.  *17. 

2Cooley,  op.  cit.,  365  et  seq. 

3Storev,  Constitution  (5th  ed.)  §  1857,  note  a;  see  Barron  v.  Baltimore 
(1833)  32  U.  S.  243;  Twining  v.  New  Jersey  (1908)  211  U.  S.  78,  29 
Sup.  Ct.  14. 

«4  Bl.  Comm.  *1S1. 

"Cooley,  op.  cit.,  597  et  seq.;  see  Robertson  v.  Baldwin  (1897)  165 
U.  S.  275,  17  Sup.  Ct.  326;  Brown  v.  Walker  (1896)  161  U.  S.  591,  16 
Sup.  Ct.  644. 

"Brandrcth  v.  Lance  (X.  Y.  1839)  8  Pai.ee  24.  The  far  reaching  in- 
fluence of  printing  on  education,  now  recognized  as  of  vital  importance 
to  the  state,  was  at  first  harshly  opposed.  Strict  censorship  was  main- 
tained and  ripidly  enforced  by  the  instrumentalities  of  the  Crown,  notably 
the  Cmirt  of  Star  Chamber.  The  eventual  freedom  of  the  press  dates 
from  1694.     4  Bl.  Comm.  *152  n. 

'In  re  Hcffron  (1913)  179  Mo.  App.  639,  162  S.  \Y.  652;  Baltimore  Life 
Ins.  Co.  v.  Gleisner  (1902)  202  La.  386,  51   Atl.  1024. 

■Ulster  Square  Dealer  v.  Fowler  (1908)  58  Misc.  .125,  111  X.  Y, 
Supp.  16. 

'Gompers  v.  Bucks  Stove  &  Range  Co.  (1911)  221  L.  S.  -lis,  31  Sup. 
Ct  4''2.  When  the  puhlication  was  a  petition  repudiated  by  it--  Miners, 
an  injunction  was  granted  on  the  basis  of  property  right  in  the  signature. 
Schwartz  v.  Edrington  (1913)  133  La.  2y-,  62  So.  660.  Similarly,  the 
infringement  of  a  copyright  has  been  enjoined  Macmillan  Co.  v.  King 
(D.  (\  1914)  223  Fed  Stat  1081,  9  U.  S.  Comp.  Stat.  (1916) 

§§  9546a,  0557. 
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publication  "'The  Masses"  out  of  the  mail,  the  court  held  that,  under 
the  terras  of  the  Espionage  Act  of  June  15,  1917,  the  defendant 
was  not  warranted  in  excluding  the  paper.  A  subsequent  court  order 
preventing  the  effective  operation  of  this  injunction  has  made  possible 
the  very  result  which  the  plaintiff  sought  to  avoid.10  It  has  been  con- 
tended that  by  impeding  the  circulation  of  the  magazine  the  right  to 
publish  was  infringed.  This  position  is  unsound,  for,  even  granting 
that  the  publication  is  legal,  there  is  no  reason  outside  of  policy  why 
the  government  need  assist  in  its  circulation.  It  is  well  settled  that 
Congress  may  place  restrictions  on  the  use  of  the  postal  system  with- 
out infringing  freedom  of  the  press,  since  there  is  no  denial  of  the 
right  to  publish  but  simply  a  refusal  to  allow  a  governmental  agency 
to  be  of  assistance  in  the  publication.11  The  result  of  the  litigation 
over  "The  Masses",  then,  in  its  legal  significance,  was  not  in  violation 
of  the  right  of  freedom  of  the  press. 

A  much  more  serious  situation  arises  under  the  Trading  "With  The 
Enemy  Act  of  October  6,  1917,  §  19  of  which  forbids  the  distribution 
by  any  means,  of  matter  declared  unmailable  under  the  Espionage 
Act.  Such  a  statute  in  effect  makes  impossible  publication  of  certain 
classes  of  opinions12  and  raises  directly  the  question  of  the  nature  and 
extent  of  the  right.  This  question  assumes  unusual  and  vital  impor- 
tance particularly  at  a  time  when,  despite  the  fact  that  rash  and 
violent  statements  are  highly  provocative,  the  right  is  most  valuable 
and  its  denial  most  oppressive. 

Though  originally  the  guaranty  of  freedom  of  speech  and  of  the 
press  may  have  implied  merely  freedom  from  censorship,13  yet  to-day, 
it  protects,  in  general,  from  punishment  after  publication  as  well,  else 
there  is  scant  comfort  in  the  constitutional  provision.  The  rule  of  law 
seems  clear.  A  man  may  safely  express  any  opinion  not  contrary  to 
the  public  morals  and  not  inciting  to  a  breach  of  the  law.14  The  appli- 
cation of  this  doctrine,  however,  to  particular  states  of  fact  opens  up 
vast  fields  of  controversy.  It  would  seem  unquestioned  that  some 
publications  may  be  neither  prevented  nor  punished,15  and,  while  it 

"Masses  Pub.  Co.  v.  Patten  (C.  C.  A.  1917)  57  N.  Y.  L.  J.  1725. 

n£.r  parte  Jackson  (1877)  96  U.  S.  727;  In  re  Rapier  (1892)  143  U.  S. 
110,  12  Sup.  Ct.  374;  cf.  Lewis  Pub.  Co.  v.  Morgan  (1912)  229  U.  S.  288, 
33  Sup.  Ct.  867.  The  reasoning  of  the  courts  in  these  cases  seems  to  be 
that  since  other  means  of  circulation  are  open,  freedom  of  the  press  is 
not  restricted  by  a  denial  of  the  privileges  of  the  mail. 

12Title  XII,  §  1  of  the  Espionage  Act  makes  unmailable  any  publication 
which  violates  any  section  of  the  act.  Title  I,  §  3  forbids:  (a)  the  willful 
making  of  a  false  statement  with  the  intent  to  interfere  with  the  opera- 
tion or  success  of  the  military  or  naval  forces  of  the  United  States  or, 
(b)  willfully  causing  insubordination,  disloyalty,  resistance  or  refusal 
of  duty  in  the  military'  or  naval  forces  of  the  United  States  or,  (c)  will- 
fully obstructing  recruiting. 

"Cooley,  op.  cit.,  602;  4  Bl.  Comm.  *152. 

"Cooley,  op  cit.,  604,  605. 

15Ex  parte  Harrison  (1908)  212  Mo.  88,  110  S.  W.  709.  A  law  for- 
bidding the  nomination,  endorsement,  or  recommendation  of  a  candidate 
for  a  judicial  or  educational  office  by  a  political  party  is  a  denial  of  the 
freedom  of  speech.  State  v.  Junkin  (1909)  85  Neb.  1,  122  N.  W.  473. 
But  it  is  not  unconstitutional  to  agree  voluntarily  not  to  enter  the  pub- 
lishing business,  Cowan  v.  Fairbrother  (1896)  118"N.  C.  406,  24  S.  E.  212, 
or  to  use  exclusively  news  furnished  bv  one  press  bureau.  Mathews  v. 
Associated  Press  of  New  York  (1893)   136  N.  Y.  333,  32  N.  E.  981. 
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is  well  settled  that  the  publication  of  other  classes  of  matter  will 
incur  liability,16  the  determination  of  what  is  blameable  and  what  is 
not  is  merely  a  matter  of  implication  and  policy.17  "What  may  be  spoken 
without  incurring  liability  must  be  determined  "by  such  standards  as 
the  law  affords".1  s  In  this  way,  each  case  is  made  to  stand  on  its 
own  facts,  a  result  which  is  perfectly  consistent  with  common  law 
principles. 

While  the  fact  that  the  right  is  not  definitely  fixed,  and  may, 
therefore,  grow  with  public  opinion,  is  obviously  advantageous,  yet 
it  is  equally  clear  that  there  is  danger  in  the  fact  that,  because  of  its 
very  indefiniteness,  the  right  is  most  apt  to  be  restricted  unfairly 
and  unwisely  at  the  very  time  when  it  is  most  cherished  and  valuable. 
After  all,  the  entire  question  of  freedom  of  the  press  is  a  matter  as 
much  social  as  legal,  for  men  may  differ  as  to  what  words  tend  to  a 
breach  of  the  law  or  an  upheaval  of  our  institutions.  With  this  in 
mind,  it  is  submitted  that,  if  the  right  is  to  have  any  value  as  a 
guaranty  of  personal  liberty,  the  widest  latitude  should  be  allowed  in 
the  construction  and  enforcement  of  the  two  statutes  above  mentioned. 
Even  if  this  is  done,  the  constitutionality  of  the  provision  of  the 
Trading  With  The  Enemy  Act,  just  discussed,  seems  questionable.19 

i6«*  *  *  w]iere  blasphemous,  immoral,  treasonable,  schismatical,  sedi- 
tious, or  scandalous  libels  are  punished  by  the  English  law,  *  *  *  the 
liberty  of  the  press,  properly  understood,  is  by  no  means  infringed  or 
violated."  4  Bi.  Comm.  *151.  Neither  freedom  of  speech  nor  of  the  press 
is  violated  by  holding  the  defendant  liable  for  the  publication  or  utterance  : 
of  a  libel,  Kellv  v.  Independent  Pub.  Co.  (1912)  45  Mont.  127,  122  Pac.  735; 
State  v.  Pape  (1916)  90  Conn.  98,  96  Atl.  313;  of  a  slander,  Hyde  v.  State 
(1915)  159  Wis.  651,  150  N.  W.  965;  of  contempts  of  court,  United  States 
v.  Toledo  Newspaper  Co.  (D.  C.  1915)  220  Fed.  458;  MacDougall  v. 
Sheridan  (1913)  23  Idaho  191.  128  Pac.  954;  of  profane  language,  State 
v.  Warren  CI 893)  113  N.  C.  683,  18  S.  E.  498;  of  obscene  matter,  Clark 
v.  United  States  (C.  C.  A.  1914)  211  Fed.  916;  of  advertisements  of 
lotteries,  Hart  v.  People  (N.  Y.  1882)  26  Hun  396;  of  matter  invading  the 
right  of  privacy,  Pavesich  v.  New  England  Life  Ins.  Co.  (1905)  122  Ga. 
190,  50  S.  E.  68;  of  blackmail,  Louisiana  v.  Goodwin  (1885)  ?>7  La.  713; 
or  of  papers  devoted  either  to  criminal  news,  State  V.  McKec  (1900) 
in.  18,  46  Atl.  409,  or  to  scandal.  State  v.  Van  Wye  (1896)  136 
Mo.  227,  37  S  \Y.  038;  /„  re  Banks  (1895)  56  Kan.  242,  42  Pac.  693. 
It  is  not  unconstitutional  to  provide  for  the  censorship  of  public  motion 
picture  exhibitions.  Mutual  Film  Corp.  v.  Ohio  Industrial  Comm.  (1915) 
236  U.  S.  230,  35  Sup.  Ct.  387.  Again,  municipal _ regulations  forbidding  the 
making  of  speeches  without  permission  either  in  public  parks  Common- 
v..  ,1th  ?.  Davis  (1895)  162  Mass.  510,  39  N.  E.  113,  or  in  city  streets, 
Fetts  v.  Atlanta  (1904)  121  Ga.  567,  49  S.  F.  793,  have  been  upheld  It 
IS  not  an  invasion  of  the  constitutional  rieht  to  forbid  corporations  to 
contribute  to  the  expenses  of  a  congressional  campaign,  United  States 
Brewers  Ass.  CI).  C.  1916)  23')  Fed.  163,  or  to  limit  the  amount 
of  money  used  by  candidates  for  publicity,  Adams  v.  Lansdon  (1910)  18 
183,  496,  110  Pac.  280,  or  to  forbid  the  requesting,  giving,  receiving 
or  soliciting  of  campaign  funds  by  civil  service  employees  among  each 
other.    Ilx  parte  Curtis  (1882)  106  U.  S.  371. 

"See  State  v.  Pioi  Co.   (1907)    100  Minn.   173,   110  N.'W.  867; 

Strirkland  v.  State   (1911  )    137  Ga  1.  72  S.  E.  260;  Warren  ::  United  States 
(C.  C.  A.  I'MO)  1X3  Fed  7ix. 
-ley,  op.  at.,  605. 

"Sec  footnote  11,  supra. 
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The  Effect  of  the  Limitation  "Dying  Intestate"  upon  an  Exec- 
utory Devise. — The  difficulty  of  deciding  whether  a  testator  has  given 
(1)  a  life  estate  with  a  testamentary  power  of  appointment  over  the 
fee,  or  (2)  a  gift  of  the  fee  with  an  executory  devise  over,  is  admirably 
illustrated  in  the  recent  case  of  Wilson  v.  Vogel  (N.  J.  Eq.  1917) 
101  Atl.  173.  There  the  devise  read:  "I  give,  devise  and  bequeath 
to  my  said  daughter  Edna  L.  and  my  said  daughter  Mabel  E.,  their 
heirs  and  assigns  to  be  divided  between  them,  share  and  share  alike 
(the  property  in  question  and  also  certain  personal  property).  *  *  * 
In  case  either  of  my  said  daughters  dies  without  issue,  and  intestate, 
her  share  in  said  house  lots  and  stable  and  contents  thereof  shall  go 
to  the  survivor".  The  devisees  under  the  will  were  the  vendors  to 
a  vendee  who  questioned  their  title.  The  court  argued,  that,  on 
the  one  hand,  if  the  gift  were  construed  as  a  devise  of  a  fee  with 
an  attempted  gift  over  by  executory  devise,  the  vendors  could  give 
good  title,  but  the  gift  over  would  fail,  on  the  principle  that  execu- 
tory devises  contingent  upon  the  first  taker's  "dying  intestate"  are 
bad;  on  the  ether  hand,  if  the  gift  were  construed  as  a  life  estate 
with  a  power  of  testamentary  disposition  of  the  fee,  the  vendors  could 
not  give  title,  but  the  gift  over  would  be  saved.  And,  since  the 
question  as  to  which  interpretation  the  law  courts  of  the  state  would 
adopt  was  as  yet  unsettled,  the  equity  court  refused  to  force  the  title 
on  the  vendee. 

It  is  fundamental  to  the  construction  of  wills  that  the  courts  will 
carry  out  the  testator's  intention  unless  it  is  in  conflict  with  a 
positive  rule  of  law.  In  the  development  of  the  law,  however,  various 
rules  of  construction,  originally  adopted  to  aid  the  courts  in  inter- 
preting testamentary  instruments,  were,  unfortunately,  at  an  early 
date,  crystalized  into  rules  of  property  which  attached  a  definite 
meaning  to  a  certain  term  or  set  phrase,  with  the  result  that  the 
intention  of  the  testator  as  indicated  by  the  rest  of  the  will  was 
often  nullified.1  Upon  reading  the  devise  in  the  principal  case,  it 
would  seem  from  the  language  used  that  the  testator  intended  to 
give  a  fee  simple  estate  subject  to  a  limitation  by  way  of  executory 
devise.  But  an  executory  devise  dependent  on  the  first  taker  dying 
intestate  or  not  having  disposed  of  the  property  during  his  lifetime, 
is  held  void  both  in  England2  and  this  country;3  and  this  is  true 
even  when  coupled  with  a  limitation  which  is  good.4  The  first 
devisee   takes   an   absolute   gift.5     In   an   attempt   to   escape   the   in- 

*The  rule  in  Shelley's  Case  affords  a  striking  example. 

2Shaw  v.  Ford  (1877)  7  Ch.  669;  see  Hughes  v.  Ellis  (1855)  20  Beav. 
193,  where  the  first  taker  died  before  the  testator,  and  the  gift  over  failed 
nevertheless. 

Mackson  v.  Robins  (N.  Y.  1819)  16  Johns.  537.  As  to  the  peculiar 
effect  of  this  doctrine  in  Illinois  see  14  Harvard  Law  Rev.  595. 

*In  re  Dickson  [1903]  2  Ch.  458;  see  In  re  Crutchley  [1912]  2  Ch.  335. 
Where  a  gift  over  is  dependent  upon  two  contingencies,  one  good  and  one 
bad,  under  the  Rule  Against  Perpetuities,  the  good  one  is  given  effect. 
Doe  d.  Evers  v.  Challis  (1859)  7  H.  L.  C.  531.  Arguing  from  analogy,  it 
is  difficult  to  see  why  this  doctrine  of  separable  limitations  should  not  be 
applied  in  cases  such  as  the  principal  one. 

'Fisher  v.  Wister  (1893)  154  Pa.  65,  25  Atl.  1009.  In  passing,  it  should 
be  noted  that,  although  a  limitation  dependent  upon  the  devisee  dying  intes- 
tate may,  in  the  case  of  personalty,  with  good  reason,  be  held  bad  on  the 
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justice  of  this  rigid  rule  of  property,  the  courts  try.  wherever 
possible,  to  construe  a  limitation  such  as  the  one  in  the  instant  case 
to  be  a  gift  of  a  life  estate  with  power  of  disposition  either  by  deed 
or  by  will.6 

This  construction  has  been  frequently  adopted,  despite  the  fact 
that  it  is  in  conflict  with  that  policy  of  the  law  which  favors  the 
creation  of  a  fee  rather  than  a  life  estate,7  and  also  violates  the 
fundamental  rule  of  construction  that  a  devise  purporting  to  convey 
a  fee  simple  will  not  be  cut  down  by  subsequent  provisions8  unless 
the  language  used  shows  unequivocally  that  such  was  the  intent 
of  the  testator.9  The  necessity  for  the  construction,  however,  is 
hard  to  understand.  The  courts  could,  without  doing  violence  to 
any  pricinple  of  real  property,  construe  devises  such  as  the  one 
in  the  principal  case  as  fees,  subject  to  valid  limitations  by  way 
of  executory  devise;  for,  it  is  submitted,  the  three  doctrines  which 
are  advanced  in  support  of  the  contrary  view  10  are  unsound. 

These  doctrines  are:  first,  that  such  a  limitation  is  void  because 
it  is  repugnant  to  the  absolute  gift  in  fee  and  is  opposed  to  the 
policy  of  the  law;11  second,  an  executory  devise  which  may  be  de- 
stroyed by  the  first  taker  is  void;12  third,  intestate  succession  is  a 
necessary  incident  to  ownership  in  fee  simple.13  If  the  reason  under- 
lying the  first-mentioned  objection  were  sound,  every  executory  devise 
in  derogation  of  a  fee  would  be  bad.  But  the  contrary  is  settled 
law;14  indeed,  limitations  in  derogation  of  a  fee  are  generally  held 
good,  provided  the  Rule  Against  Perpetuities  is  not  violated.10     The 

ground  of  uncertainty  as  to  the  subject-matter,  Lightburne  v.  Gill  (1764) 
3  B.  P.  C.  250,  the  same  objection,  for  obvious  reasons,  does  not  apply  to 
the  case  of  realty. 

•Cantine  v.  Brown  (1884)  46  N.  J.  L.  599;  Kemp  v.  Kemp  (1916)  223 
Mass.  32,  111  N.  E.  673;  see  Welsh  v.  Woodbury  (1887)  144  Mass.  542,  11 
N.  E.  762.  A  power  in  a  life  tenant  to  dispose  of  the  fee  is  not  incon- 
sistent with  the  devise  for  life.  Foudrav  v.  Foudray  (1909)  44  Ind.  App. 
444,  89  N.  E.  499;  Dodin  v.  Dodin  (1906)  116  App.  Div.  327,  101  N.  Y. 
Supp.  488.  Nor  is  a  lesser  estate  thereby  enlarged  into  a  fee.  Forbes  v. 
Forbes  (1913)  261  111.  424,  104  N.  E.  1 ;  Luscomb  v.  Fintzelberg  (1912) 
162  Cal.  433,  123  Pac.  247. 

7Burnam  v.  Suttle  (1912)  148  Ky.  495,  147  S.  \Y.  3;  Fulton  v.  Fulton 
(Pa.  1852)  Grant  Cas.  *28. 

"Smith  v.  Dugan   (1911)    145  App.  Div.  877,  130  N.  Y.  Supp.  649. 

•Hoopes's  Estate  (1911)  231  Pa.  22,2,  80  Atl.  537;  Haves  v,  Martz 
(1909)   173  Ind.  279,  89  N.  E.  303. 

10Gray,  Restraints  on  Alienation   (2nd  ed.)   §  74c. 

"Holmes  v.  Godson  (1856)  8  DeG.  M.  &  G.  *1S2. 

"Williams  v.  Elliott  (1910)  246  111.  548,  92  N.  E.  960;  4  Kent,  Comm. 
(14th  ed.)  *270.  This  view  is  probably  based  upon  an  erroneous  inter- 
pretation of  the  decision  in  Pells  v.  Brown  (1620)  Cro.  Jac  590,  and  is 
due  to  the  failure  to  distinguish  between  the  ability  on  the  part  of  the 
first  taker  to  effect  the  executory  devise  itself  and  his  ability  to  effect  the 
event  upon  which  the  executory  devise  is  contingent. 

"Shaw  v.  Ford,  supra,  footnote  2. 

"Pells  v.   Brown,  supra,  footnote  12;  Griffin  v.  Morgan   (D.  C.   1913) 

208  Fed.  660;  sec  11   Columbia  Law  Rev.  365,  where,  in   discussing  the 

cognate    question    of    restraints    on    alienation,    it    is    shown    that    the    rules 

ng  that   subject   are  based   upon   grounds  of   public   policy   rather 

than  on  any  doctrine  of  repugnancy  to  an  estate  in    ' 

"Curry  v.  Curry  (1914)  58  Ind.  App.  567,  105  N.  E.  951. 
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second  view  is  the  one  urged  by  Chancellor  Kent  in  Jackson  v. 
Bobins,16  and  has  been  frequently  criticised.17  It  is  submitted  that 
Kent's  view  is  unsound  and  that  nothing  in  the  nature  of  real 
property  distinguishes  a  contingency  which  is  dependent  upon  an 
event  within  the  control  of  the  first  taker  from  one  which  is  beyond 
his  control.  Any  objection  on  the  ground  of  the  repugnancy  of  the 
limitation  to  the  absolute  estate  would  apply  as  much  to  one  case 
as  to  the  other,  for  in  both  cases  the  fee  simple  is  curtailed.  And 
yet,  gifts  over  upon  definite  failure  of  issue,  where  the  contingency 
is  beyond  the  control  of  the  first  taker,  are  held  valid;18  so  also  deter- 
minable fees  were  good  at  common  law,  as  were  conditional  limitations 
after  the  Statute  of  Uses,19  where  the  event  upon  which  the  estate 
in  fee  was  to  shift  was  within  the  control  of  the  first  holder.20  Of  like 
nature  is  a  condition  in  a  deed  which  gives  rise  to  a  right  of  entry 
in  the  grantor  upon  breach.21  The  third  view  seems  the  most  satis- 
factory on  principles  of  real  property;  but  the  limitation  in  question 
does  not  appear  so  to  deprive  the  owner  of  his  substantial  property 
rights  as  to  justify  the  courts  in  defeating  the  intention  of  the 
testator.  The  courts  find  no  difficulty  where  an  estate  is  given  for 
life  with  a  general  power  of  appointment  by  will  or  deed  and  in 
default  of  appointment,  over.22  The  devisee  in  such  a  case  has 
the  power  to  freely  alien  the  property  in  fee  during  his  lifetime  or 
by  will,23  and  provision  is  made  for  the  devolution  of  the  property 
only  in  the  e^ent  that  he  die  without  having  disposed  of  it.24  Both 
classes  of  cases  are,  as  regards  alienation,   substantially  identical.25 

"Supra,  footnote  3. 

"Gray,  Restraints  on  Alienation  (2nd  ed.)  §  74c;  Greyston  v.  Clark 
CX.  Y.  1886)  41  Hun  125,  130— Peckham,  /.,  "a  wholly  artificial  and  tech- 
nical rule,  founded,  as  I  think,  neither  upon  any  public  policy  or  sound 
reasoning." 

"Ashby  v.  McKinlock  (1915)  271  111.  254,  111  N.  E.  101. 

"Gray,  Rule  Against  Perpetuities   (2nd  ed.)   §  32. 

20Storrs  v.  Burgess  (1907)  29  R.  I.  269,  67  Atl.  731;  Craig  v.  Stacy 
(1794)  Ir.  T.  R.  249. 

"Firth  v.  Marovich   (1911)   160  Cal.  257,  116  Pac.  729. 

^Tomlinson  v.  Dighton  (1711)  1  P.  Wms.  149;  Morel  v.  Oakley  (1916) 
253  Pa.  107,  97  Atl.  1029. 

^It  is  important  to  distinguish  between  the  case  where  the  gift  over  is 
dependent  upon  the  first  taker  dying  intestate  and  not  having  disposed  of 
the  property  and  the  case  where  the  second  estate  is  dependent  upon  the 
contingency  of  the  first  taker  dying  without  having  made  a  will.  The 
latter  limitation  is  bad,  as  being  a  restraint  upon  the  alienation  of  the 
fee,  since  the  purchaser  from  the  first  taker  may  lose  the  property  if  his 
vendor  dies  intestate.     See,  In  re  Dickson,  supra,  footnote  4. 

"Grant,  /.,  in  Bradly  v.  Westcott  (1807)  13  Ves.  Jr.  *446  at  *453  says, 
"The  distinction  is  perhaps  slight,  which  exists  between  a  gift  for  life, 
with  a  power  of  disposition  superadded,  and  a  gift  to  a  person  indefinitely, 
with  a  superadded  power  to  dispose  by  Deed  or  Will."  See  5  Edmunds' 
N.  Y.  Stat,  at  Large  (2nd  ed.)  at  p.  585  where  the  revisors  of  the  statutes 
said,  "In  reason  and  good  sense  there  is  no  distinction  between  the  abso- 
lute power  of  disposition  and  the  absolute  ownership." 

"Gray,  Restraints  on  Alienation  (2nd  ed.)  §  74c.  The  close  relation- 
ship between  such  a  devise  and  a  devrse  in  fee  is  shown  by  the  fact  that 
in  equity  such  a  power  is  equivalent  to  absolute  ownership  and,  in  regard 
to  creditors,  is  treated  as  assets  when  the  power  was  exercised.  Sugden, 
Powers  (8th  ed.)  474;  Clapp  v.  Ingraham  (1879)   126  Mass.  200. 
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In  view  of  the  foregoing  observations,  however,  it  clearly  becomes 
essential,  when  determining  the  marketability  of  a  title,  to  know 
which  way  a  limitation  such  as  the  one  under  consideration  will 
be  interpreted.  And  since  the  equity  court  in  the  principal  case 
could  not  ascertain  which  interpretation  the  law  court  would  adopt,26 
it  seems  to  have  acted  properly  in  refusing  to  decree  specific  per- 
formance.   

[Sition  and  Loss  of  Shipowner's  Lien  for  Freight. — 
'"Freight"  is  defined  as  "the  reward  payable  to  the  carrier  for  the  safe 
carriage  and  delivery  of  goods".1  A  lien  for  freight-money  accrues  to 
the  carrier  independently  of  any  agreement  to  that  effect  between  the 
parties,  unless  something  has  occurred  to  prevent  it  from  arising.2 
Thus,  where  the  contract  provides  for  payment  before  the  goods  are 
actually  delivered,  or  despite  the  failure  to  make  safe  delivery,  no 
lien  arises,  because  the  agreement  is  not  one  for  the  payment  of 
'•freight",  but  for  the  payment  of  money  for  other  services  in  con- 
nection with  the  carriage  of  the  goods.3  If,  on  the  other  hand,  the 
contract  is  for  the  payment  of  the  freight  after  actual  delivery  to  the 
consignee,  no  lien  arises,  because  the  contract  is  inconsistent  with  the 
legal  implication  that  there  shall  be  a  lien.4  Hence,  it  would  appear 
that  to  create  a  lien  by  legal  implication  (i.  e.,  a  lien  for  "freight" 
proper)  the  agreement  must  contemplate  an  entire  contract,5  the  con- 
sideration for  which  is  payable  concurrently  with  the  complete  exe- 
cution of  the  contract  by  the  carrier. 

The  lien  for  freight  is  distinguished  from  other  maritime  liens  a9 
being  in  the  nature  of  a  right  in  re,  that  is,  a  right  of  property,  in 
contradistinction  to  a  right  in  rem,  that  is,  a  right  of  action.0  This 
distinction  has  important  results  in  the  law  administered  by  prize 
court--.  Where  a  ship  is  taken  by  a  belligerent,  and  either  the  ship 
or  the  cargo  is  condemned  because  of  its  enemy  character,  all  mere 
rights  in  rem,  such  as  mortgages  on  the  hull,  liens  on  the  cargo,  liens 
for  repairs,  etc.,  yield  to  the  right  of  the  captor  ;7  but  the  lien  for  freight 

MThe  decisions  in  Cantine  v.  Brown,  supra,  footnote  6,  and  Bunnell  V. 
Beam  (1916)  86  N.  J.  Eq.  101,  97  Atl.  494,  leave  the  New  Jersey  law  on 
this  question  in  a  very  unsatisfactory  condition. 

'Kirchner  v.  Venus   (1859)    12  Moore  P.  C.  361,  at  p.  390. 

'Howe  v.  Kirchner    (1857)    11    Moore  P.   C.  21. 

'Howe  v.  Kirchner,  supra;  Kirchner  v.  Venus,  supra;  but  see  Carver, 
Carriage  by  Sea   (5th  ed.)   §  663. 

4See  The  Bird  of  Paradise  (1866)   72  U.  S.  545. 

'Curling  v.  Long  (1797)   1  B.  &  P.  634;  see  footnotes  17  and  18,  infra. 

Xf.  The  Tohago  (1804)  5  C.  Rob.  218. 

'Mortgages:  The  Marie  Glaeser  [1914]  P.  218;  The  Odessa  [19151  P. 
52;  The  Marianna  (1805)  6  C.  Rob.  24;  The  Hampton  (1866)  72  U.  S. 
372.  Liens  for  repairs  and  materials:  The  Battle  (1867)  73  U.  S.  49& 
Seamen's  zva<ic.<;:  United  StaNs  v.  The  Sally  Magee  (1866)  Fed.  ('as.  No. 
16216.  The  holders  of  bills  of  lading  given  to  secure  advances  on  account 
of  the  car^o  have,  it  has  been  said,  no  rights  in  the  cargo  as  against  the 
captor,  regardless  of  the  question  of  legal  title.  See  The  Carlos  F  Roses 
(1900)  177  U.  S.  655.  But  where  a  ri^ht  of  sale  acquired  before  the 
outbreak  of  hostilities  was  exercised  before  tin-  capture,  tin-  captor  took 
the   rights  of   the   purchaser.     The   Ningchow    |1'M6]    V.   221. 

'He-    principal    reason    for    the    rule    laid   down    in    the    text    is   that    to    allow 

the  as-,  ition  of  non-possessory  liens  would  greatly  hamper  if  not  entirely 
destroy    the    belligerent's    right    of    capture       See    The    Odessa     |  TM6J     1 
145. 
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will  survive  if  the  ship  itself  is  innocent  of  any  wrongdoing.8  For, 
the  captor,  having  prevented  the  vessel  from  earning  her  freight,  is 
bound  to  recompense  the  shipowner  for  the  loss.  He  is,  however, 
under  no  such  duty  towards  neutral  mortgagees,  since  they  have  volun- 
tarily acquired  an  interest  in  the  ship  or  cargo  and  hence  must  submit 
to  having  their  rights  stand  or  fall  with  those  of  the  owner.9 

The  lien  for  freight  may  be  lost  in  various  ways.  A  voluntary  sur- 
render of  possession  of  the  goods  will  destroy  the  lien,10  as  will  an 
abandonment  of  the  voyage  by  the  shipowner.11  In  cases  where  a 
vessel  is  captured,  but  a  recapture  is  effected,  the  lien  revives  and 
the  ship  is  at  liberty  to  resume  her  voyage  and  earn  her  freight.12 
It  does  not  seem  necessary  in  such  cases  to  decide  whether  the  contract 
was,  in  the  interim,  suspended  or  destroyed.  It  would  be  more  logical 
on  the  whole  to  consider  capture  as  a  cause  for  abandonment,  leaving 
the  question,  whether  or  not  there  was  a  complete  abandonment  of 
the  voyage,  one  of  fact. 

The  loss  of  the  lien  for  freight  does  not  necessarily  destroy  all 
rights  to  freight-money.  According  to  circumstances,  the  shipowner 
may  have  the  right  to  full  freight,  or  to  freight  in  proportion  to  that 
part  of  the  voyage  which  he  has  accomplished.  Thus,  where  the  failure 
to  deliver  is  attributable  to  the  cargo-owner,  full  freight  may  be 
recovered.13  On  the  other  hand,  where  the  fault  is  that  of  the  vessel, 
no  freight  is  recoverable,14  unless  by  special  contract.15  Where  the 
cargo-owner  accepts  delivery  at  an  intermediate  port,  an  implied  con- 
tract for  pro  rata  freight  arises.16  There  has  been  a  tendency  to 
extend  the  doctrine  of  the  last  class  of  cases  to  situations  where  the 
discharge  of  the  cargo,  although  not  voluntary,  was  nevertheless  made 
under  circumstances  which  would  absolve  both  parties  from  blame.17 

8See  The  Bremen  Flugge  (1801)  4  C.  Rob.  90;  The  Ship  Societe 
(1815)  13  U.  S.  209;  note  to  The  Atlas  (1801)  3  C.  Rob.  299,  at  p.  304. 
The  ship  may  forfeit  its  right  to  freight  where  the  ship  and  the  cargo 
belong  both  to  the  same  owner,  The  Minerva  (1801)  3  C.  Rob.  229,  or 
the  vovage  is  illegal,  The  Atlas,  supra;  but  see  The  Iolo  [1916]  P.  206; 
The  St.  Helena  (1915)  1  Trehern,  British  Prize  Cases,  618,  reversed  [1916] 
2  A.  C.  625,  or  the  cargo  contraband.  The  Mercurius  (1799)  1  C.  Rob. 
288  and  note;  The  Commercen  (1816)  14  U.  S.  382;  but  see  The  Katwijk 
[1916]  P.  177.  Where  freight  is  allowed  to  the  vessel  the  charter  price 
does  not  necessarily  prevail.     The  Twilling  Riget  (1809)  5  C.  Rob   82. 

"See  The  Tobago,  supra,  footnote  5. 

10Bags  of  Linseed   (1861)   66  U.   S.   108. 

"The  Kathleen  (1874)  4  Adm.  &  Ecc.  269. 

12The  Schooner  Lively  and  Cargo  (C.  C.  1812)  1  Gall.  314;  see  Beale  v. 
Thompson  (1804)  4  East  546.  The  doctrine  that  capture  and  recapture 
restores  the  original  contract  is  explained  as  an  application  of  the  well- 
known  doctrine  of  jus  postliminii.  See  the  Ship  Nathaniel  Hooper  (C.  C. 
1839)    3  Sumner  542. 

"Carver,  op.  tit.,  §  554;  see  The  Fortuna  (1809)  Edw.  56. 

"The  Fortuna,  supra;  The  Arno  (1895)  72  L.  T.  R.  621;  cf.  Guthrie 
v.  North  China  Ins.  Co.   (1900)   17  T.  L.  R.  79,  aff'd.,  18  T.  L.  R.  412. 

"See  Byrne  v.  Schiller  (1871)   L.  R.  6  Ex.  319. 

"Mitchell  v.  Darthez   (1836)  2  Bing.  N.  C.  555. 

"Luke  v.  Lyde  (1759)  2  Burr.  882;  The  Friends  (1810)  Edw.  246; 
The  Juno  [1916]  P.  206.  With  the  exception  of  Luke  v.  Lyde,  the  de- 
cisions by  the  common  law  courts  seem  to  be  unanimous  in  refusing 
pro  rata  freight  where  there  has  been  no  voluntary  acceptance  of  the 
goods;  Hunter  v.  Prinsep  (1808)  10  East  378;  Vlierboom  v.  Chapman 
(1844)    13  M.  &  W.  *230;  Metcalfe  v.  Britannia  Ironworks  Co.    (1877)   2 
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These  cases  would  seem  unsound,  since,  the  prior  agreement  being 
admittedly  an  entire  contract,  the  mere  failure  of  the  shipowner, 
whether  through  misfortune  or  through  design,  to  fulfill  his  original 
contract,  should  not  raise  an  implied  obligation  to  pay  for  part  per- 
formance.18 

The  recent  case  of  British  &  African  Steam  Navigation  Co.  v. 
Proceeds  of  Cargo  ex  Appam  (D.  C,  S.  D.,  N.  Y.  1917)  243  Fed.  230, 
presents  an  interesting  application  of  the  doctrines  above  discussed.19 
Goods  were  shipped  by  British  merchants  from  West  Africa  to  Liver- 
pool under  a  bill  of  lading  providing  that  freight  should  be  due  on 
shipment,  ship  or  goods  lost  or  not  lost,  and  that  the  owners  of  the 
ship  should  have  a  lien  on  the  cargo  for  all  charges.  The  Appam 
was  captured  by  a  German  raider  and  brought  to  an  American  port. 
Subsequently  she  was  libelled  by  her  owners  and  the  cargo  sold  by 
the  court  with  the  consent  of  the  parties  and  without  prejudice  to 
their  rights.  The  ship  was  restored  to  the  owners,  who  brought  this 
action  to  establish  a  lien  on  the  proceeds  of  the  sale  of  the  cargo  for 
their  freight  charges.  The  court  held  that  under  no  possible  theory 
could  the  lien  be  established.  As  far  as  any  conventional  maritime 
lien  was  concerned,  either  it  never  arose,  the  contract  not  being  one 
for  the  payment  of  "freight",20  or,  if  it  did  arise,  it  was  conditioned 
upon  delivery  at  Liverpool.  The  contractual  lien,  on  the  other  hand, 
fell  when  the  vessel  was  lawfully  seized  and  was  not  revived  by  the 
subsequent  restoration.  At  any  event,  when  the  owners  of  the  ship 
and  the  owners  of  the  cargo  initiated  proceedings  to  recover  their 
respective  interests,  there  would  seem  to  have  been  an  abandonment 
of  the  voyage  which  would  in  itself  constitute  a  dissolution  of  the 
contract.  It  would  seem,  however,  regardless  of  any  question  of  lien, 
that,  the  right  to  payment  having  matured  before  the  capture,  the 
shipper  would  be  personally  liable. 

Q.  B.  D.  423;  cf.  Hopper  v.  Burness  (1876)  1  C.  P.  D.  137;  as  are  also 
the  American  cases.  Caze  v.  Baltimore  Ins.  Co.  (1813)  11  U.  S.  358; 
The  Ship  Nathaniel  Hooper,  supra,  footnote  12;  The  Harriman  (1869) 
76  U.  S.  161;  The  Joseph  Farwell  (D.  C.  1887)  31  Fed.  844.  In 
The  St.  Helena  (1915)  1  Trehern,  op.  cit.,  618,  the  prize  court  allowed 
freight  in  proportion  to  the  amount  of  the  voyage  completed  despite 
the  fact  that  the  voyage  had  become  illegal  before  the  capture  was 
effected.  On  appeal  the  case  was  reversed,  The  St.  Helena  [1916]  2 
A.  C.  625,  on  the  ground  that  the  possibility  of  earning  freight  h:»d  not 
been  destroyed  by  the  capture  but  by  an  event  previous  thereto.  See  16 
Columbia  Law  Rev.  198  et  seq. 

""'The  contract  is  an  entirety;  and  where  there  has  been  no  complete 
fulfillment  on  one  side,  and  no  fault  or  waiver  on  the  other,  no  freight- 
money  can  be  recovered."  Per  Swayne,  J.,  in  The  Harriman,  supra,  at 
pp.  171-2. 

"The  court  intimated  that  the  existence  of  the  lien  was  essential  to 
it-  jurisdiction.  The  language  thus  used  would  seem  to  be  unfortunately 
loose,  since  jurisdiction  to  proceed  in  ro>i  depends  upon  the  possession 
of  the  vessel  plus  a  claim  cognizable  in  admiralty,  not  upon  the  ultimate 
success    or    failure    of    the    action.       It    is    to    he    noted    that    in    the    instant 

case  the  claim  Eor  freight  could  have  been  adjudicated  in  the  former 
proceeding,  since  a  prize  court  can  settle  all  incidental  questions  in  one 
suit  See  Le  Caux  v.  Eden  (17^1)  2  Doug.  594;  The  Corsican  Prince 
[1916]   P.  195;  The  Siren  (1868)  74  U.  S.  152    In  fact,  the  failure  of  the 

owners   to   adjudicate   this   claim    was    relied    upon    by    the   court    to    show   an 

abandonment  of  the  voyage. 
"See  footnote  3,  supni. 


RECENT  DECISIONS. 

Douglas  M.  Black,  Editor-in- Charge. 

Banks  and  Banking — Deposit  for  Collection — Holder  in  Due 
Course. — The  defendant  drew  a  sight  draft  to  the  order  of  his  bank 
and  deposited  it  therein.  The  depository  bank  indorsed  the  draft 
generally  and  forwarded  it  to  the  plaintiff  bank,  which  gave  the 
depository  bank  credit  for  the  amount  of  the  draft.  The  credit  was 
not  drawn  against.  By  agreement  between  the  banks,  the  plaintiff 
charged  interest  from  the  time  it  gave  credit  until  it  received  the 
proceeds.  Held,  one  judge  dissenting,  the  plaintiff  bank  was  a  holder 
ir-  due  course.  National  Bank  of  Commerce  v.  Bossemeyer  (Neb. 
1917)   162  N.  W.  503. 

When  negotiable  paper  is  deposited  in  a  bank  and  credited  to 
the  account  of  the  depositor,  the  intention  of  the  parties  determines 
whether  the  bank  becomes  a  debtor  or  a  trustee  for  collection.  See 
Greensburg  Kat'l.  Bank  v.  Syer  (1912)  113  Va.  53,  73  S.  E.  438;  11 
Columbia  Law  Rev.  163.  The  intent  to  create  a  trust  has  been  inferred 
from  the  reservation  by  the  bank  of  the  right  to  charge  interest  for 
the  time  needed  for  collection.  See  St.  Louis,  etc.  Ry.  v.  Johnston 
(1890)  133  IT.  S.  566,  10  Sup.  Ct.  390;  contra,  Walter  v.  Ranlett  Co. 
(1915)  89  Vt.  71,  93  Atl.  1054.  Furthermore,  when  a  bank  has  given 
the  depositor  credit  for  the  proceeds  of  paper  indorsed  without  re- 
striction and  deposited  with  it,  it  becomes  a  holder  for  value,  if,  the 
relation  of  debtor  and  creditor  having  been  found,  it  honors  the 
checks  of  the  depositor  drawn  against  the  deposit;  Bank  v.  McNair 
(1894)  114  N.  C.  335,  19  S.  E.  361;  First  Nat'l.  Bank  v.  McNairy 
(1913)  122  Minn.  215,  142  N.  W.  139;  or  if  subsequent  withdrawals 
would  have  exhausted  the  credit  but  for  later  deposits,  since  the 
first  debits  are  charged  against  the  first  credits;  Bank  v.  McNair, 
supra;  First  Nat'l.  Bank  v.  McNairy,  supra;  Merchants  Nat'l  Bank 
v.  Santa  Maria  Sugar  Co.  (1914)  162  App.  Div.  248,  147  N.  Y. 
Supp.  498;  but  cf.  Citizens'  State  Bank  v.  Cowles  (1905)  180  N".  Y. 
346,  73  N.  E.  33;  or  if  it  enters  into  an  agreement  with  a  third 
person  to  honor  checks  drawn  against  the  deposit.  Savings  Bank  v. 
Claussen  (1908)  137  Iowa  73,  114  N.  W.  547.  But  when  the  bank 
does  nothing  more  than  give  credit,  it  parts  with  no  value.  Citizens' 
State  Bank  v.  Cowles,  supra;  First  Nat'l.  Bank  v.  Coal  Co.  (1896) 
110  Mich.  447,  68  N".  W.  232;  Contra,  Ex  parte  Richdale  (1882)  19 
Ch.  D.  409,  which  represents  the  English  view  on  this  point.  Hence 
in  the  instant  case,  since  the  bank  was  merely  a  trustee,  and  since 
it  was  not  a  holder  for  value,  the  minority  holding  would  seem 
preferable. 

Carriers — Discriminating  Rate — Measure  of  Damages. — The  de- 
fendant railway  paid  rebates  to  competitors  of  plaintiff  on  intrastate 
shipments.  In  an  action  based  on  this  discrimination,  held,  the 
measure  of  damages  was  the  difference  between  the  actual  freight 
charge  to  plaintiff  and  the  charge  at  the  rate  extended  to  the  most 
favored  shipper.  Hall  v.  Pennsylvania  R.  R.  (Pa.  1917)  100  Atl. 
1035. 
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In  cases  where  the  shipper  is  overcharged,  the  measure  of  damages 
is  the  surplus  paid  over  the  amount  due  at  the  legal  rate.  Chicago 
B.  &  Q.  R.  R.  v.  Feintuch  (C.  C.  A.  1911)  191  Fed.  482.  Where, 
as  in  the  principal  case,  a  statute  provides  that  a  concession  in  rates 
made  to  any  one  shipper,  be  extended  to  all  shippers  alike,  the  failure 
to  give  the  same  rebate  to  the  plaintiff  seems  in  effect  an  overcharge, 
and  the  plaintiff  should  recover  the  difference  between  what  he  paid 
and  charges  at  the  rate  accorded  the  most  favored  shipper.  Mitchell 
Coal  &  Coke  Co.  v.  Pennsylvania  R.  R.  (1913)  241  Pa.  536,  88  Atl. 
743;  Union  Pac.  Ry.  v.  Goodridge  (1893)  149  U.  S.  680,  13  Sup.  Ct. 
970.  The  same  measure  of  damages  has  been  allowed  for  discrim- 
ination where  there  was  no  rate  fixed  by  law.  Hays  v.  Pennsylvania 
Co.  (C.  C.  1882)  12  Fed.  309;  Louisville,  etc.  R.  R.  v.  Wilson\l892) 
132  Ind.  517.  32  N.  E.  311.  But  where,  as  under  the  Interstate 
Commerce  Act,  (8  U.  S.  Comp.  Stat.  1916,  §§  8564,  8569)  there  is 
a  rate  fixed  by  law  as  reeasonable  and  departure  therefrom  is  for- 
bidden, a  shipper  who  pays  the  legal  rate  cannot  contend,  if  other 
shippers  pay  less,  that  he  was  overcharged,  since  he  paid  the  reason- 
able rate.  See  14  Columbia  Law  Rev.  68.  For  such  discrimination  a 
shipper  is  not  entitled  to  a  return  of  the  difference  between  the  pub- 
lished rate  and  the  unlawful  rate  given  to  other  shippers,  but  to 
damages  compensating  him  to  the  extent  of  his  actual  loss  by  reason 
of  the  discrimination.  Pennsylvania  R.  R.  v.  International  Coal  Min- 
ing Co.  (1912)  230  U.  S.  184,  30  Sup.  Ct.  893;  Louisville,  etc.  R.  R. 
v.  Ohio  Valley  Tie  Co.  (1916)  242  U.  S.  288;  contra,  Sullivan  v. 
Minneapolis,  etc.  Ry.  (1913)  121  Minn.  488,  142  N.  W.  3.  The  dis- 
tinction between  the  two  rules  is  entirely  a  result  of  the  difference  in 
statutes. 


Charitable  Trust — Decedent's  Estate — Statute. — New  York  De- 
cedent Estate  Law  §  17  provides  that  no  person  having  a  husband, 
wife,  child,  or  parent  may  give  by  will  more  than  one-half  his  estate 
in  trust  or  otherwise  to  a  benevolent  association,  corporation  or 
society  and  any  gift  shall  be  valid  only  up  to  one-half.  Where  a 
testator  leaving  a  wife  bequeathed  the  residue,  more  than  one-half  of 
his  estate,  to  his  executors  in  trust  to  pay  the  income  to  certain 
Baptist  organizations  of  New  Jersey,  held,  three  judges  dissenting, 
the  gift  was  valid  only  as  to  one-half  the  estate.  Decker  v.  Vrccland 
(1917)  220  N.  Y.  326,  115  N.  E.  989. 

It  is  settled  that  a  gift  to  trustees  in  trust  for  a  charitable  organi- 
zation of  more  than  one-half  the  estate  is  valid  only  for  one-hali  the 
estate,  Jones  v.  Kelly  (1902)  170  N.  Y.  401,  63  N.  E.  443,  and  a 
bequest  to  two  or  more  corporations  is  for  the  purposes  of  the  statute 
taken  as  one  gift.  Chamberlain  v.  Chamberlain  (1871)  43  N.  Y. 
424.  Since  the  statute  is  not  a  mortmain  act,  but  simply  intended 
to  benefit  individuals,  the  widow  may  waive  its  protection,  Amherst 
College  v.  Riteh  I  1897)  151  N.  Y.  282,  46  N.  E.  876,  and  since  anyone 
who  would  benefit  from  the  estate  may  question  the  bequest,  Robb  v. 
Washington  &  Jefferson  College  (1906)  L85  X.  Y.  485,  78  N.  E.  859, 
it  would  seem  thai  the  right  may  be  released  or  retained  by  any  of  this 
group.  See  Amherst  College  v.  Bitch,  supra.  It.  appears  that  the 
statute  operates  against  a  gift  to  an  individual  oil  a  Becret  trust  for 
charity,  see  Amherst  College  v.  Ritch,  supra,  but  a  gift  to  trustees  of 
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a  fund  with  which  to  establish  a  charitable  corporation  in  the  future, 
has  been  held  a  gift  to  individuals  and  not  within  the  statute,  Allen  v. 
Stevens  (1899)  161  N.  Y.  122,  55  K  E.  568,  although  later  the  same 
fund  was  considered  as  if  in  the  hands  of  a  corporation  already  formed 
or  in  the  Supreme  Court  and  consequently  exempt  from  taxation. 
Matter  of  Graves  (1902)  171  N".  Y.  40,  63^.  E.  787.  It  might  be 
possible  to  support  the  case  of  Allen  v.  Stevens,  supra,  on  the  ground 
that  a  bequest  which  violates  only  the  policy  of  the  statute  will  be 
carried  out  as  nearly  as  possible,  Sims  v.  Quintan  (1864)  16  Ir. 
Rep.  Ch.  191,  though  a  gift,  as  in  the  principal  case,  contrary  to  the 
express  words  fails  entirely.  Kelly  v.  Welborn  (1900)  110  Ga.  540, 
35  S.  E.  636.  But  the  court  does  well  to  limit  Allen  v.  Stevens, 
supra,  to  its  facts. 

Conflict  of  Laws— Statute  of  Frauds— Guaranty.— The  defendant, 
by  a  written  promise  made  and  delivered  in  Iowa,  guaranteed  to  the 
plaintiff  the  payment  of  rent  to  become  due  from  the  lessee  of  realty 
in  Iowa.  The  guaranty  conformed  to  the  laws  of  Iowa,  but  the  con- 
sideration was  not  expressed  in  writing.  A  statute  of  Minnesota, 
where  the  suit  was  brought,  provided  that  no  action  should  be  brought 
upon  a  guaranty  unless  the  consideration  were  expressed  in  writing. 
Held,  the  action  could  be  maintained.  Halloran  v.  Jacob  Schmidt 
Brewing  Co.  (Minn.  1917)  162  N.  W.  1082. 

As  a  general  rule,  a  contract  valid  where  made  and  to  be  performed 
may  be  enforced  in  another  state.  Miller  v.  Wilson  (1893)  146  111. 
523,  34  N.  E.  1111.  When  a  statute  provides  that  a  contract  shall 
be  void,  unless  certain  requisite  formalities  are  complied  with,  it  is 
construed  as  relating  to  the  inception  of  the  contract  rather  than  to 
its  enforcement;  and  hence  a  recovery  upon  a  foreign  contract  valid 
and  enforceable  where  made  will  be  allowed,  although  the  contract 
may  in  some  or  all  particulars  fail  to  meet  the  requirements  of  the 
lex  fori.  Houghtaling  v.  Ball  (1855)  20  Mo.  563;  but  cf.  Emery  v. 
Burbank  (1895)  163  Mass.  326,  39  X.  E.  1026.  Where,  however,  a 
statute  of  the  forum  provides  that  no  action  shall  be  brought  upon  a 
contract  unless  it  conforms  to  certain  requirements,  there  is  a  conflict 
of  authority.  In  some  jurisdictions,  such  provisions  are  construed 
as  governing  procedure  and  barring  actions  up^n  valid  foreign  con- 
tracts. Leroux  v.  Brown  (1852)  12  C.  B.  801;  Third  Nat'l  Bank  v.  Steel 
(1902)  129  Mich.  434,  88  K  W.  1050,  while  in  others  no  distinction 
between  the  two  types  of  statute  is  made.  See  Cochran  v.  Ward  (1892) 
5  Ind.  App.  89,  29  N.  E.  795.  While  a  court  may  be  justified  in 
refusing  to  entertain  an  action  upon  a  contract  made  in  a  country 
whose  underlying  principles  of  law  are  different  from  those  of  the 
eommon  law,  see  Leroux  v.  Brown,  supra,  it  is  submitted  that  in  view 
of  the  apparently  unanimous  adoption  by  the  states  of  the  principles 
manifested  by  the  statute  of  frauds,  it  should  not  construe  a  statute 
similar  to  that  in  the  principal  case  to  bar  a  recovery  upon  a  contract 
valid  and  enforceable  under  the  lex  loci  contractus,  cf.  Wooden  v. 
Western  N.  Y.  &  P.  R.  R.  (1891)  126  N.  Y.  10,  26,  K  E.  1050. 

Constitutional  Law — Fingerprint  Evidence — Self-Incrimination. — 
The  defendant  was  convicted  of  disorderly  conduct.  Objection  was 
raised  to  the  taking  of  her  fingerprints  and  their  introduction  in  evi- 
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dence  to  prove  former  convictions  so  as  to  sustain  a  heavier  sentence. 
Held,  that  the  compulsory  taking  of  fingerprints  and  their  introduction 
as  evidence  did  not  deprive  the  accused  of  her  constitutional  privilege 
not  to  be  a  witness  against  herself.  People  v.  Sallow  (Gen.  Sess.  1917) 
1G5  N.  Y.  Supp.  915. 

The  authorities  are  conflicting  as  to  how  far  the  accused  may  be 
compelled  to  place  his  body  in  evidence  without  violating  the  consti- 
tutional restrictions  against  forcing  him  to  be  a  witness  against  him- 
self. There  is  no  doubt  that  when  he  voluntarily  submits  to  an  exami- 
nation, he  has  waived  any  protection  that  the  constitution  might  have 
given  him.  State  v.  Arthur  (1905)  129  Iowa  235,  105  X.  W.  422. 
And  even  where  the  examination  is  forced,  it  would  seem,  both  on 
principle,  3  Wigmore,  Evidence  §§  2250,  2265,  and  authority,  Magee 
v.  State  (1908)  92  Miss.  865,  46  So.  529;  State  v.  Ah  Chuey  (1ST9)  14 
Nev.  79,  that  his  rights  were  not  violated,  though  the  practice  of  many 
states  has  been  to  limit  this  under  varying  circumstances.  Where  the 
examination  has  been  attempted  in  open  court,  there  is  a  basis  for 
some  courts'  refusal  to  permit  it  against  the  will  of  the  prisoner,  since 
not  only  his  bodily  characteristics  but  his  expressions  during  the 
examination  are  brought  before  the  jury.  Stokes  v.  State  (1875)  64 
Tenn.  619;  but  see  State  v.  Ah  Chuey,  supra.  Other  jurisdictions  will 
not  permit  the  introduction  of  testimony  secured  through  forced  exam- 
inations even  when  out  of  court.  Day  v.  State  (1879)  63  Ga.  667; 
State  v.  Height  (1902)  117  Iowa  650,  91  K  W.  935.  But  cases  sus- 
taining exceptions  to  evidence  of  the  defendant's  refusal  to  do  an 
act,  Cooper  v.  State  (1889)  86  Ala.  610,  6  So.  110,  are  clearly  distin- 
guishable, for  there  the  accused's  conduct  and  words  and  not  his  body 
are  being  brought  in.  The  true  rule,  as  indicated  above,  would  seem 
to  be  that  "the  prohibition  of  compelling  a  man  in  a  criminal  court 
to  be  a  witness  against  himself  is  a  prohibition  of  the  use  of  physical 
or  moral  compulsion  to  extort  communications  from  him,  not  an  exclu- 
sion of  his  body  as  evidence  when  it  may  be  material."  Holt  v.  United 
States  (1910)  218  U.  S.  245,  252,  31  Sup.  Ct.  2. 


Constitutional  Law — Legislative  Authority  to  Call  Constitutional 
Conventions. — An  injunction  was  asked  restraining  the  Secretary  of 
State  and  his  subordinates  from  holding  an  election  for  delegates  to 
a  constitutional  convention,  pursuant  to  an  act  of  the  General  Assem- 
bly. Three  years  before,  by  defeating  a  referendum,  the  people  had 
refused  to  authorize  the  Assembly  to  call  such  a  convention.  The  Con- 
stitution is  silent  on  the  manner  in  which  it  may  be  changed  other 
than  by  adding  amendments.  Held,  the  act  of  the  Assembly  was  void, 
since  it  violated  the  provision  of  the  Bill  of  Rights  giving  the  people 
the  indefeasible  right  to  alter  and  refrmi  their  government.  Bennett 
v.  Jackson  (Ind.  1917)  116  N.  E.  921. 

There  is  a  well-recognized  distinction  between  fundamental  legis- 
lation enacted  by  the  people  to  form  a  constitution  and  ordinary  legis- 
lation by  the  legislature  acting  under  the  constitution.  Jameson, 
Constitutional  Convention,  ^  H5.  That  this  power  to  make  and  amend 
Constitutions  is  inherent  in  the  people  18  scarcely  doubted;  866  Holm- 
berg  v.  Jones  (1901)  7  Idaho  752,  758,  65  Pac.  568;  Oooley,  Const.  Lim. 
(7th  ed.)  61;  but  the  question  then  arises  us  to  how  much  initiative 
the   legislature   can   take   without   the   definite    assent   of    tho   i>eople. 
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The  right  to  frame  any  provision  which  is  to  be  adopted  as  new  organic 
law  remains  in  the  people,  Ellingham  v.  Dye  (1912)  178  Ind.  336,  357, 
99  N.  E.  1,  except  where  they  have  granted  that  power  to  the  legisla- 
ture, in  which  event  the  power  must  be  exercised  in  strict  conformity 
to  the  grant.  Chicago  v.  Reeves  (1906)  220  111.  274,  288,  77  K  E.  237; 
Livermore  v.  Waite  (1894)  102  Cal.  113,  117,  36  Pac.  424.  But  the 
principal  case  goes  further  in  deciding  that  the  people  must  give  their 
consent  before  constitutional  convention  can  be  called  for  the  purpose 
of  framing  organic  law.  Since  the  act  of  the  legislature  in  calling 
the  convention  without  consulting  the  wish  of  the  people  does  not 
interfere  with  their  prerogative  of  drafting  the  actual  measures  to 
be  adopted  or  of  accepting  the  provisions  that  have  been  recommended, 
it  is  difficult  to  see  how  they  have  been  deprived  of  their  right  to  alter 
and  reform  their  government.  Such  an  act  of  the  legislature  would 
seem  to  be  included  in  the  legislative  grant  in  the  old  constitution, 
and  similar  enactments  have  been  made  in  at  least  twelve  instances 
in  the  history  of  the  country,  without  being  questioned.  Dodd,  The 
Eevision  and  Amendment  of  State  Constitutions,  47. 


Constitutional  Law — Police  Power — Regulation  of  Employment 
Agencies. — Where  a  state  law  prohibited  employment  agencies  from 
charging  fees  to  those  for  whom  they  sought  positions,  held,  four 
judges  dissenting,  the  law  is  unconstitutional  as  an  unreasonable 
exercise  of  the  police  power.  Adams  v.  Tanner  (1917)  37  Sup.  Ct.  662. 
The  guaranty  of  the  Fourteenth  Amendment  to  the  Federal  Con- 
stitution against  the  deprivation  of  liberty  includes  the  preservation 
of  the  right  to  do  business.  See  Allgeyer  v.  Louisiana  (1897)  165  U.  S. 
578,  17  Sup.  Ct.  427.  But  the  states  under  their  police  power  may 
pass  laws  for  the  public  health,  public  safety  and  public  morals.  New 
York  v.  Van  De  Carr  (1905)  199  U.  S.  552,  26  Sup.  Ct.  144;  Holden  v. 
Hardy  (1898)  169  U.S.  366,  18  Sup.  Ct.  383.  Thus,  laws  intended 
to  protect  citizens  against  fraud,  Kidd,  Dater,  &  Price  Co.  v.  Mussel- 
man  Grocer  Co.  (1910)  ,'217  U.  S.  461,  30  Sup.  Ct.  606;  People  v.  Free- 
man (1909)  242  111.  373,  90  K  E.  366,  or  other  misfortunes,  Brazee  v. 
Michigan  (1916)  241  U.  8.  340,  36  Sup.  Ct.  561;  are  valid.  Indeed, 
it  may  be  said  that  the  police  power  may  be  exercised  wherever  a  pre- 
ponderant public  opinion  deems  such  exercise  necessary  for  the  public 
welfare.  See  Nolle  State  Bank  v.  Haskell  (1911)  219  U.  S.  104,  31 
Sup.  Ct.  186,  subject  only  to  the  limitation  that  such  legislation  must 
be  directly  and  not  merely  colorably  aimed  at  the  protection  of  the 
public  health,  safety,  or  morals.  Mugler  v.  Kansas  (1887)  123  U.  S. 
623,  8  Sup.  Ct.  273;  People  v.  Weiner  (1915)  271  111.  74,  110  K  E. 
870;  17  Columbia  Law  Rev.  558.  Such  regulation  is  upheld  even 
where  the  calling  affected  is  not  of  itself  either  immoral  or  illegal,  if  it 
may  have  evil  tendencies.  East  v.  Van  Denman  &  Lewis  Co.  (1916) 
240  U.  S.  342,  36  Sup.  Ct.  370.  What  is  proper  exercise  of  the  police 
power  is  governed  by  no  set  rule,  but  must  be  determined  by  the  exi- 
gencies of  each  case.  Tanner  v.  Little  (1916)  240  U.  S.  369,  36  Sup. 
Ct.  379.  As  the  result  of  the  application  of  these  principles,  the  better 
view  is  that  employment  agencies  are  proper  subjects  for  regulation. 
Brazee  v.  Michigan,  supra;  People  ex  rel.  Armstrong  v.  Warden 
(1905)  183  N.  Y.  223,  76  K  E.  11;  contra,  Ex  parte  Dickey  (1904)  144 
Cal.   234,  77  Pac.  924.     Once  the  right  of  the  state  to  regulate  is 
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conceded,  it  has  been  held  that  where  an  admitted  evil  cannot  be 
prevented  except  by  prohibiting  a  calling,  such  prohibition  will  be  sus- 
tained. Otis  v.  Parker  (1902)  187  U.  S.  606,  23  Sup.  Ct.  168;  Booth 
v.  Illinois  (1901)  184  U.  S.  425,  22  Sup.  Ct.  425.  Hence,  even  assum- 
ing that  the  act  in  the  principal  case  amounts  to  a  prohibition  of 
employment  agencies,  in  view  of  the  frauds  and  other  evils  shown  in 
the  dissenting  opinion  of  Mr.  Justice  Brandeis,  the  statute  in  question 
was  a  valid  exercise  of  the  state's  police  power. 

Constitutional  Law — Public  Service  Corporations — Test  Rate. — 
A  public  service  commission,  in  considering  the  proper  price  for  gas 
supplied  to  a  municipality,  after  a  hearing,  fixed  a  rate  lower  than  the 
existing  charge  and  retained  jurisdiction  pending  the  determination 
of  the  reasonableness  of  the  rate.  Held,  the  order  for  "test"  rate  was 
constitutional.  State  ex  rel.  Watts  Eng.  Co.  v.  Public  Service  Com- 
mission (Mo.  1917)  191  S.  W.  412. 

The  regulation  of  rates  to  be  charged  by  a  public  service  cor- 
poration is  a  legislative  function,  Stone  v.  Farmers'  Loan  &  Trust 
Co.  (1886)  116  IT.  S.  307,  6  Sup.  Ct.  334;  Munn  v.  Illinois  (1876) 
94  U.  S.  113,  and  judicial  interference  is  solely  for  the  purpose  of 
determining  the  reasonableness  of  the  rates.  Chicago,  etc.  Ri/.  v. 
Wellman  (1892)  143  IT.  S.  339,  12  Sup.  Ct.  400;  State  v.  Adams  Exp. 
Co.  (1909)  85  Neb.  25,  122  1ST.  W.  691.  To  fix  rates  that  do  not 
allow  reward  or  just  compensation  for  the  services  rendered  is  to 
take  property  without  due  process  of  law.  Smyth  v.  Ames  (1898) 
169  U.  S.  466,  18  Sup.  Ct.  418.  However,  since  the  presumption  is 
that  the  rates  fixed  by  the  legislature  or  a  commission  to  which  the 
rate-making  power  had  been  delegated  are  reasonable.  Minneapolis, 
etc.  R.  R.  v.  Minnesota  (1902)  186  U.  S.  257,  22  Sup.  Ct.  900,  the  court 
ought  not  substitute  its  judgment  for  that  of  the  rate-making  power 
where  the  evidence  is  not  conclusive  and  there  is  a  probability  that 
such  rates  will  prove  compensatory.  Storrs  v.  Pensacola,  etc.  R.  R. 
(1892)  29  Fla.  617,  11  So.  226;  Wilcox  v.  Consolidated  Gas  Co.  of 
N.  Y.  (1909)  212  U.  S.  19,  29  Sup.  Ct.  192;  City  of  Louisville  v. 
Cumberland  Tel.  &  Tel.  Co.  (1912)  225  U.  S.  430,  32  Sup.  Ct  741. 
But,  the  fact  that  the  rate  is  simply  temporary  and  a  test,  does  not 
warrant  its  being  unfair,  and  it  musl  appear  that  the  charge  is  com- 
pensatory for  the  period  during  which  it  is  in  force.  17  Columbia 
Law  Rev.  425;  cf.  Seaboard  Air  Line  By.  v.  Railroad  Comm.  of  A  In. 
(C.  C.  1907)  155  Fed.  792.  It  would  seem  that  the  court  is  under  a 
duty  to  consider  all  the  evidence  available  in  an  attempt  to  determine 
the  reasonableness  of  the  rate  before  the  trial  is  made. 

utitiowi,  Law  Treat?  Making  Poweb  of  the  States.— Local 
boards  of  North  Dakota  and  Canada  entered  into  an  agreement  in 
regard  to  the  construction  and  maintenance  of  a  drain  for  the 
carrying  away  of  surface  waters  of  both  countries.  Held,  the  agree- 
ment was  not  unconstitutional  under  Article  1,  §  10  of  the  Constitution 
prohibiting  a  state  from  entering  into  any  agreemenl  or  compact  with 
another  Btate  or  with  a  foreign  power  without  the  consent  of  Congress. 
If,  //,  nry  County  v.  Brady  <  \.  D.  1917)  168  X.  W.  540. 

The  forerunner  of  this  section  of  the  Constitution  is  to  be  found 
in   the  sixth   clause  of   the    Articles  of   Confederation   providing  that 
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no  treaty,  confederation,  or  alliance  should  be  made  between  the  states 
themselves  or  by  a  state  with  a  foreign  nation  without  the  consent  of 
the  nation.  An  agreement  made  under  this  provision  was  held  not 
to  be  abrogated  by  the  adoption  of  the  Constitution  except  in  so  far 
as  the  subjects  it  embraced  were  placed  in  the  hands  of  Congress.  See 
Wharton  v.  Wise  (1894)  153  IT.  S.  155,  14  Sup.  Ct.  783.  This  con- 
stitutional prohibition  has  been  considered  to  be  a  limitation  on  the 
inherent  power  of  a  sovereign  state  for  the  sole  purpose  of  preventing 
one  state  from  aggrandizing  itself  politically  or  commercially  at  the 
expense  of  other  states  or  of  the  national  government.  See  Virginia 
v.  Tennessee  (1893)  148  IT.  S.  503,  13  Sup.  Ct.  728;  Stearns  v.  Minne- 
sota (1900)  179  U.  S.  223,  245,  21  Sup.  Ct.  73.  Thus  it  has  been  held 
that  agreements  for  the  construction  of  interstate  bridges,  Union 
Branch  R.  R.  v.  East  Tennessee,  etc.  R.  R.  (1853)  14  Ga.  327,  for  the 
regulation  of  fishing  and  oyster  rights,  Wharton  v.  Wise,  supra,  and 
for  minor  rectifications  of  interstate  boundaries,  see  Town  of  Sears- 
burg  v.  Town  of  Woolford  (1904)  76  Vt.  370,  57  Atl.  961,  have  been 
held  valid.  Furthermore,  concurrent  legislation  in  regard  to  consoli- 
dating corporations  is  not  considered  an  agreement  between  states. 
MacJcay  v.  N.  Y.,  N.  H.  &  H.  R.  R.  (1909)  82  Conn.  73,  84,  72  Atl.  583. 
Agreements  between  the  states  if  constitutional  are  binding  on  the 
parties  to  them,  and  are  protected  against  subsequent  state  action 
tending  to  impair  the  rights  secured  by  them.  Green  v.  Biddle  (1823) 
21  IT.  S.  1,  90.  Where  federal  consent  is  given,  such  consent  need 
not  be  of  a  formal  nature.  State  v.  Cunningham  (1912)  102  Miss.  237, 
59  So.  76,  but  may  be  implied.  See  Virginia  v.  Tennessee,  supra.  Such 
consent,  however,  does  not  limit  the  power  of  Congress  to  make  sub- 
sequent legislation  affecting  rights  claimed  under  such  agreements. 
Pennsylvania  v.  Wheeling  etc.  Bridge  Co.  (1855)  59  U.  S.  421,  432. 
Although  the  instant  case  involves  an  agreement  with  a  township  of 
a  foreign  nation,  the  decision  reached  by  the  court  would  seem  to 
be  in  accord  with  principle  and  authority. 


Corporations — Renewal  of  Charter — Majority  Vote. — The  charter 
of  a  private  business  corporation  was  granted  for  a  term  of  twenty 
years  with  the  privilege  of  renewal  at  the  expiration  of  said  term. 
Held,  two  judges  dissenting,  it  may  be  renewed  upon  the  application 
of  the  corporation,  authorized  by  a  majority  vote  of  the  stockholders. 
McKemie  v.  Eady-Baker  Grocery  Co.  (Ga.  1917)  92  S.  E.  282. 

Though  some  early  cases  seem  to  repudiate  the  distinction  between 
a  fundamental  and  a  non-fundamental  change  or  amendment  to  a 
corporate  charter,  see  Dayton,  etc.  R.  R.  v.  Hatch  (Ohio  1855)  1  Dis- 
ney 84,  yet  the  distinction  is  supported  unanimously  to-day,  and  it  is 
settled  law  that,  in  the  absence  of  a  charter  provision  or  of  statutes 
existing  at  the  time  of  incorporation,  no  fundamental  change  or 
amendment  can  be  made  without  the  unanimous  consent  of  the  stock- 
holders. Cook.  Corporations  (6th  ed.)  §  500;  see  Zabriskie  v.  Hacken- 
sach  &  N.  Y.  R.  R.  (1867)  18  N.  J.  Eq.  178.  What  constitutes  a 
fundamental  change  is  a  question  of  law.  Perkins  v.  Coffin  (1911)  84 
Conn.  275,  79  Alt.  1070;  Witter  v.  M.  O.  &  R.  R.  R.  R.  (1859)  20  Ark. 
*463.  In  general  those  amendments  or  changes  which  do  not  alter 
the  main  purpose  of  the  corporation,  though  they  reduce  or  enhance 
its  powers  or  privileges,  are  non-fundamental.    Perkins  v.  Coffin,  supra ; 
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see  Sprague  v.  Illinois  River  R.  R.  (1857)  19  HI.  173.  "Where  statutes 
existing  at  the  time  of  incorporation  provide  for  renewals,  dissenting 
stockholders  cannot  prevent  renewals  in  accordance  with  the  legis- 
lative permission,  Smith  v.  Eastwood,  etc.  Co.  (1899)  58  X.  J.  Eq. 
331,  43  Atl.  567;  Cook,  op.  cit.  §  493,  and  the  same  is  also  true  in  cases 
of  consolidation.  Norton  v.  Union  Traction  Co.  (1915)  183  Ind.  666, 
110  N.  E.  113.  So  also  a  majority  of  the  stockholders  may,  in  the 
exercise  of  sound  discretion,  dissolve  a  corporation  over  the  objection 
of  a  minority.  Chicago  Hansom  Cab  Co.  v.  Terkes  (1892)  141  111. 
320,  30  N.  E.  667.  Stockholders  are  held  to  have  impliedly  assented 
to  such  changes  if  made  by  the  will  of  the  majority  in  corporate  action. 
Bish  v.  Johnson  (1863)  21  Ind.  299;  see  Colgate  v.  U.  8.  Leather  Co. 
(1908)  75  N.  J.  Eq.  229,  72  Atl.  126.  In  the  light  of  the  foregoing,  the 
decision  in  the  instant  ca6e  seems  sound. 


Criminal  Law — Publication — Eight  of  Privacy. — The  defendant,  a 
private  detective,  without  authority  gained  access  to  a  private  office, 
copied  certain  unsealed  letters  lying  on  the  desk  and  brought  the  copies 
to  his  employers.  He  was  then  indicted  under  Xew  York  Penal  Law 
§  553,  subd.  3,  which  declares  any  person  guilty  of  misdemeanor  who 
without  authority  takes  and  publishes  private  papers  belonging  to 
another.  Held,  one  judge  dissenting,  the  defendant  did  not  publish 
the  letters  within  the  meaning  of  the  statute.  Beople  v.  Burns  (App. 
Div.  1st  Dept.  1917)  166  N.  Y.  Supp.  323. 

The  meaning  of  the  word  "publish"  is  ambiguous  and  its  meaning 
in  the  law  depends  upon  the  subject  with  which  it  is  connected.  See 
State  v.  Bass  (1903)  97  Me.  484,  54  Atl.  1113.  Thus,  in  the  law  of  libel 
and  slander,  actionable  publication  is  established  by  communicating  the 
slanderous  or  libelous  statement  to  a  third  partv.  Grambrill  v.  Schooley 
(1901)  93  Md.  48,  48  Atl.  730;  Odger,  Libel  and  Slander,  150.  As 
commonly  used  and  accepted,  however,  the  word  "publish"  means  to 
make  generally  known.  See  McFarlane  v.  Hulton  [1899]  1  Ch.  884. 
In  subdivision  5  of  section  553  of  the  Penal  Law,  declaring  any  person 
guilty  of  a  misdemeanor  who  publishes  the  private  papers  found  on 
a  dead  person  unless  such  publication  is  authorized  by  the  coroner 
for  the  purpose  of  discovering  a  crime  or  to  identify  the  dead  person, 
the  word  "publish"  is  clearly  used  in  the  general  sense.  Since  this 
is  so,  and  since  all  parts  of  a  statute  should  be  construed  together,  l' 
Lewis'  Sutherland,  Statutory  Construction  (2nd  ed.)  §  868,  there  is  jus- 
tification in  the  principal  case  for  construing  the  word  in  its  general 
meaning.     Bui  there  is  still  stronger  ground  for  the  majority  opinion 

in    the    well-settled    rule    that    penal    Btatutes    should    1 nstrued 

strictly;  State  v.  Woodruff  (1902)  88  X.  J.  L.  89,  52  Atl.  294; 
Nebraska  v.  Dailey  (1906)  76  Neb.  770,  L07  X.  W.  1094;  bo  that  if 
the  meaning  of  the  statute  is  reasonably  doubtful,  it  should  be  con- 
strued in  favor  of  the  defendant.  Dawson  v.  Shaw  (1905)  28  Pa. 
Sup.  Ct.  563;  see  United  States  \.  WUtberger,  supra.  Although  there 
is  some  reason  for  Baying  that,  since  the  probable  purpose  of  the 
statute  was  the  protection  of  the  persons'  rights  of  privacy,  therefore 
the  word  "publish"  in  the  principal  case  should  1"'  construed  as  in  the 
lav.-  of  libel,  yet  the  intention  of  the  legislature  is  ool  so  easily  ascer- 
tained when  we  consider  that  jusl  as  much  injury  to  the  righl  of 
privacy  can  be  done  by  a   mere  reading  of  another's  private  papers 
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without  publishing  them  in  any  sense  of  the  term  as  by  reading  and 
publishing  them  to  a  third  party.  But  at  all  events,  the  decision  of 
the  court  is  sufficiently  supported  by  the  rule  governing  the  construc- 
tion of  penal  statutes. 

Damages — Breach  of  ]\Iarriage  Promise. — A  woman  twenty-nine  sued 
a  millionaire  aged  eighty-four  for  breach  of  marriage  promise.  It  was 
found  that  there  had  been  a  very  short  period  of  engagement,  that 
the  plaintiff  had  incurred  no  expense  in  preparation  for  the  marriage, 
no  loss  either  of  social  position  or  opportunity  for  another  marriage, 
and  that  she  had  felt  no  affection  for  the  defendant.  It  was  found, 
further,  that  the  defendant  had  alleged  slanderous  matter  in  his  answer. 
Held,  a  verdict  for  $200,000  compensatory  damages  and  $25,000  puni- 
tive damages  was  excessive.  O'Brien  v.  Manning  (Sup.  Ct.  1917)  57 
N.  Y.  L.  J.  1549. 

Since  an  action  for  breach  of  promise  to  marry  is  a  contract  action 
with  tort  aspects,  Sutherland,  Damages  (4th  ed.)  §  983,  there  are 
many  elements  in  the  measure  of  damages.  The  jury  will  consider 
every  circumstance  and  consequence  of  the  plaintiff's  injury,  including 
her  humiliation,  Parker  v.  Forehand  (Ga.  1896)  28  S.  E.  400,  the  length 
of  the  engagement,  Grant  v.  Willey  (1869)  101  Mass.  356,  the  depth 
of  the  plaintiff's  affections,  McElree  v.  Wolfersberger  (1898)  59  Kan. 
105,  52  Pac.  69,  and  the  motives  of  the  defendant.  Johnson  v.  Jenkins 
(1862)  24  N.  Y.  252.  The  Court  will  interfere  in  the  assessment  of 
damages  only  when  there  is  evidence  of  passion  or  corruption  in  the 
verdict.  Clark  v.  Pendleton  (1850)  20  Conn.  495;  Hahn  v.  Bettingen 
(1901)  84  Minn.  512,  88  K  W.  10.  By  the  weight  of  authority,  evidence 
of  the  defendant's  ownership  of  specific  property  is  admissible  to 
prove  the  station  in  life  to  which  the  plaintiff  would  have  succeeded, 
Clark  v.  Hodges  (1893)  65  Vt.  273,  26  Atl.  726;  Sutherland,  op.  cit. 
§  988;  contra,  Chellis  v.  Chapman  (1891)  125  N.  Y.  214,  26  N.  E.  308, 
and  the  mercenary  motives  of  the  plaintiff  in  this  regard  will  not 
affect  a  recovery.  Chellis  v.  Chapman,  supra.  The  defendant  may 
offer  evidence  of  his  wealth  only  in  rebuttal.  Wilbur  v.  Johnson 
(1875)  58  Mo.  600.  But  when  damages  are  claimed  for  loss  of  dower 
rights  the  declaration  must  allege  the  ownership  of  specific  property 
to  which  dower  rights  would  attach.  Smith  v.  Compton  (1902)  67 
N.  J.  L.  548,  52  Atl.  386.  Moreover,  punitive  damages  will  generally 
be  awarded  when  slanderous  matter  is  alleged  in  the  answer  and  is 
not  proved,  Haymond  v.  Saucer  (1882)  84  Ind.  3;  Southard  v.  Rexford 
(N.  Y.  1826)  6  Cow.  254,  but  not  if  the  defendant  acts  in  good  faith. 
Denslow  v.  Van  Horn  (1864)  16  Iowa  476.  In  the  instant  case,  the 
only  elements  of  damages  present  were  mortification  and  loss  of 
benefits  the  plaintiff  would  have  secured  during  marriage  and  it  would 
seem  that  the  reduction  by  the  court  was  justified. 

Divorce  —  Judicial  Separation —  Extra-Territorial  Effect.  —  In  an 
action  for  absolute  divorce  instituted  in  Connecticut  on  the  ground 
of  desertion,  the  defendant  pleaded  a  judicial  separation  procured  in 
New  York  on  the  ground  of  cruelty,  in  which  prior  action  the  plaintiff, 
a  resident  of  Connecticut,  was  served  by  publication.  Held,  the  former 
decree  was  not  entitled  to  recognition  in  Connecticut.  Pettis  v. 
Pettis  (Conn.  1917)  101  Atl.  13. 


640  COLUMBIA  LAW  REVIEW. 

Apart  from  statutory  regulations,  a  divorce  a  mensa  et  thoro,  or 
judicial  separation,  does  not  in  any  way  dissolve  the  marriage  relation 
but  merely  justifies  the  parties  in  living  apart.  American  Legion  of 
Honor  v.  Smith  (1889)  45  X.  J.  Eq.  466,  17  Atl.  770;  Freeman  v. 
Belfer  (X.  C.  1917)  92  S.  E.  486.  Thus  the  husband  retains  his  right 
of  courtesy,  ^moot  and  Xicolson  v.  L^catt  (Ala.  1828)  1  Stew.  590, 
and  the  wife  her  right  of  dower.  Taylor  v.  Tuiilor  (1SS5)  93  X.  C. 
41S.  The  wife  could  not  thereafter  at  ('111111111111  law  sue  "r  be  sued 
as  a  femme  sole.  Drum  v.  Drum  (1903)  69  X.  J.  L.  557,  55  Atl.  86; 
see  Barber  v.  Barber  (1S58)  62  U.  S.  582.  Xor  did  the  husband  lose 
his  legal  right  to  reduce  bis  wife's  choses  in  action  into  possession, 
Dean  v.  Richmond  (1827)  22  Mas>.  461,  although  equity  might  in 
some  cases  restrain  his  exercise  of  that  right.  Sec  Holmes  v.  Holmes 
(X.  Y.  1848)  4  Barb.  295.  The  history  of  the  law  of  divorce  also 
justifies  the  view  that  a  judicial  separation  does  not  affect  the  relation- 
ship of  husband  and  wife,  since  the  action  was  permitted  at  a  time 
when  the  sacramental  nature  of  marriage  was  universally  recognized, 
and  no  action  for  absolute  divorce  existed.  1  Nelson,  Divorce  & 
Separation,  §  9.  The  prevailing  view  is  that  the  term,  marital  status. 
connotes  merely  the  legal  relationship  of  husband  and  wife  and  does 
not  include  the  incidental  personal  and  property  rights  and  obligations 
arising  out  of  that  relationship.  16  Columbia  Law  Rev.  686.  Thus 
it  would  seem  that  the  court  in  the  principal  case  was  correct  in 
holding  that  the  proceedings  in  New  York  were  not  in  rem,  the  res  in 
such  cases  being  the  marital  status,  but  purely  in  personam.  Eence, 
the  non-resident  husband  not  having  been  served  personally,  the 
decree  of  the  New  York  court  was  not  entitled  to  recognition  in 
Connecticut.  Cf.  Freund  v.  Freund  (1906)  71  X.  .1.  Eq.  524,  63  Atl. 
756,  affd.  72  X.  J.  Eq.  943.  73  Atl.  1117;  but  see  Thompson  v.  Thomp- 
son (1910)  35  App.  D.  C.  14. 

ExECTTous      AND      ADMINISTRATORS  —  CHATTEL      MORTGAGES     -ENJOINING 

Foreclosure. — An  administratrix  of  an  insolvent  estate  tiled  a  bill 
in  equity  to  restrain  the  mortgagee  of  an  unrefiled  chattel  mortgage 
from  seizing  and  selling  the  chattels  which  the  intestate  had  mortgaged, 
but  of  which  he  had  by  consent  retained  possession.  !!■  Id,  an  injunc- 
tion would  issue.  Beebe  v.  Prime  (1917)  99  Misc.  688,  L99  X.  Y. 
Supp.  36. 

Ordinarily  if  an  administrator  withholds  a  mortgaged  chattel,  he 
is  guilty  of  a  conversion,  Mathew  v.  Mathew  (1908)  L38  Cal.  334,  71 
Pac.  344,  and  the  mortgagee  may  maintain  an  action  of  replevin. 
Western  Newspaper  Union  v.  Thurmond  (1910)  27  <>kla.  261,  111 
Pac.  204.  But  it  is  the  duty  of  the  administrator  to  represent  and 
guard  tin'  interests  of  the  creditors  of  the  estate,  Ford  \.  First  National 
Bank  (1903)  201  111.  L20,  66  X.  E.316;  Hangen  v.  Eachemeister  (1889) 
114  X.  V.  566,  21  X.  E.  L046,  and  this  applies  with  greater 
where  the  estate  is  insolvent.  Hemley  \.  Harmon  (1903)  L08  Mo.  App. 
233,  77  S.  W.  136;  KUbourne  v.  Fan  (1876)  29  Oh.  St.  264.  Where 
property  fraudulently  transferred  by  the  deceased  La  Deeded  to  pay 
off  debts,  the  administrator  can  in  mosl  jurisdictions  have  the 
conveyance  Bel  aside.  Mallow  v.  Walker  (1901)  L15  Iowa  238,  Bfl 
X.  \V.  152;  Bee  Doney  v.  Clark  (1896)  :<:>  oh.  St.  294;  contra,  Estes 
v.  Howland  (1885)  L5  R.  1.  127,  28  Ail.  624.  Ordinarily  the  admin- 
istrator   i-    bound    by    the    intestate's    mortgage    though    unoBcorded. 
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Griffin  v.  Wertz  (1887)  2  HI.  App.  487.  But,  since  in  most  jurisdic- 
tions by  statute  the  unrecorded  mortgage  is  void  against  creditors,  Jones, 
Chattel  Mortgages  (5th  ed.)  §  191  et  seq.,  and  since  the  attempt  to 
enforce  it  against  an  insolvent  estate  is  a  proceeding  substantially 
against  creditors,  Buehler  v.  Gloninger  (Pa.  1834)  2  Watts  226,  the 
administrator  should  be  allowed  to  avoid  the  unrecorded  chattel  mort- 
gage when  the  estate  is  insolvent.  Hemley  v.  Harmon,  supra;  First 
National  Bank  v.  Ludvigen  (1898)  8  Wyo.  230,  56  Pac.  994.  It 
would  seem,  therefore,  that  the  court  in  the  principal  case  was  right 
in  allowing  the  plaintiff  to  maintain  her  bill,  especially,  since  by 
statute,  the  allowance  of  a  claim  by  an  administrator  establishes  it. 
N.  Y.  Code  Civ.  Proc.  §  2680;  but  cf.  Jones,  op.  cit.  §  240. 

Injunction — Trade  Secrets — Forbidding  Their  Disclosure  in  Evi- 
dence.— A  bill  was  brought  to  prevent  the  defendant  from  disclosing 
trade  secrets  learned  while  in  the  plaintiff's  employ.  The  defendant 
claimed  that  many  of  the  alleged  secrets  were  known  to  the  trade 
and  proposed  to  disclose  them  to  experts  to  prove  his"  contention.  On 
petition  by  the  plaintiff,  held,  that  the  defendant  would  be  enjoined 
from  disclosing  any  of  such  alleged  processes  to  experts  or  witnesses 
produced  during  the  taking  of  proofs,  though  the  trial  judge  might, 
at  his  discretion,  determine  when  and  under  what  circumstances  such 
disclosures  might  be  made.  Du  Pont  De  Nemours  Powder  Co.  v.  Mas- 
land  (U.  S.  1917)  37  Sup.  Ct.  575. 

It  is  well  established  that  a  disclosure  of  a  trade  secret  in  violation 
of  contract  or  breach  of  confidence  will  be  enjoined.  Peabody  v.  Norfolk 
(1868)  98  Mass.  452;  M  orison  v.  Moat  (1852)  21  L.  J.  Ch.  [n.  s.]  248. 
In  the  trial  of  such  a  case  the  courts  will  not  compel  a  disclosure 
of  the  secret  except  where  it  is  indispensable  for  ascertaining  the  truth, 
Badische  Anilin  und  Soda  Fabrik  v.  Levinstein  (1883)  L.  R.  24  Ch. 
D.  156,  169;  8.  Jarvis  Adams  Co.  v.  Knapp  (C.  C.  A.  1903)  121  Fed. 
34,  and  when  disclosure  to  the  court  is  necessary,  the  usual  course 
is  to  take  the  evidence  of  the  secret  in  camera,  excluding  everyone 
except  the  parties  and  counsel.  Taylor  Iron  &  Steel  Co.  v.  Nichols 
(1908)  73  N.  J.  Eq.  684,  69  Atl.  186;  Badische  Anilin  und  Soda  Fabrik 
v.  Levinstein,  supra.  It  has  been  held  that  an  injunction  would  issue 
to  exclude  evidence  damaging  to  the  plaintiff  if  it  was  secured  by  fraud, 
Callender  v.  Callender  (1877)  53  How.  Pr.  364,  or  mistake.  Wells  v. 
Bridgeport  Hydraulic  Co.  (1862)  30  Conn.  316.  It  would  seem,  there- 
fore, that  in  the  principal  case  an  injunction  would  issue,  since  the 
disclosure  would  defeat  the  very  purpose  for  which  the  plaintiff's  action 
is  brought. 

Injunction  —  Unfair  Competition  —  Protection  of  Pseudonym. — The 
plaintiff  had  adopted  the  pseudonym  of  "Girard"  under  which  he 
wrote  a  column  for  the  defendant  company  and  by  which  he  had  come 
to  be  known  to  the  public.  After  his  relations  with  the  company  had 
ceased,  the  defendant  continued  to  publish  the  column  over  the  name 
"Girard".  Held,  an  injunction  would  lie  to  restrain  the  defendant  from 
using  the  plaintiff's  pseudonym  in  such  a  way  as  to  indicate  that  he 
was  the  author  of  the  column.  Collins  v.  Public  Ledger  Co.  (Pa.  1917) 
74  Legal  Intelligencer  550. 

It  is  well  established  that  courts  will  protect  trade-names  and  repu- 
tations,   although    neither    registered    nor   properly    selected    as    trade- 
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marks,  on  the  basis  of  property  entirely  aside  from  the  law  of  trade- 
marks. Sartor  v.  Schaden  (1904)  125  Iowa  696,  101  N.  W.  511;  Estes 
v.  ]Yorthington  (C.  C.  18S7)  31  Fed.  154.  And  although  a  person 
has  the  right  honestly  to  use  his  name  in  connection  with  his  business, 
though  in  competition  with  another  of  the  same  name,  he  will  not  be 
allowed  to  so  use  it  as  to  deceive  the  public  into  thinking  they  are 
buying  the  goods  of  another.  ]Yaterman  Co.  v.  Modern  Pen  Co.  (1914) 
235  U.  S.  88,  35  Sup.  Ct.  91;  Ball  v.  Best  (C.  C.  1905)  135  Fed.  434. 
Since  a  man  has  the  right  to  assume  any  name  he  pleases,  England  v. 
N.  Y.  Pub.  Co.  (N.  Y.  1878)  8  Daly  375;  see  Loser  v.  Savings  Bank 
(1910)  149  Iowa  672,  677,  128  X.  W.  1101,  it  would  seem  from  analogy 
that  when  he  has  chosen  a  name  he  will  be  protected  in  it  to  the 
same  extent  that  he  would  if  it  were  his  family  name.  So  under  fact-; 
similar  to  those  in  the  principal  case,  it  has  been  held  that  the  plaintiff 
would  be  protected  in  her  use  of  a  nom  de  plume.  Landa  v.  Greenberg 
(1908)  24  T.  L.  R.  441.  Though  the  right  of  a  person  to  the  exclusive 
use  of  a  pseudonym  which  he  has  acquired  and  for  which  he  has  built 
a  reputation  has  never  been  squarely  raised  in  this  country,  it  would 
seem  that  the  courts  have  never  doubted  that  the  use  df  such  a  name 
would  be  protected  as  property.  See  Clemens  v.  Belford,  Clark  &  Co. 
(C.  C.  1883)  14  Fed.  728,  731;  Munro  v.  Tousey  (1891)  129  X.  Y.  38, 
41,  29  X.  E.  9. 


Insurance — Mortgagee  Clause. — Where  a  fire  insurance  policy  included 
the  standard  mortgagee  clause,  making  the  policy  payable  to  the  mort- 
gagee as  its  interest  might  appear,  ''provided  that''  if  the  mortgagor 
failed  to  pay  the  premiums,  the  mortgagee  should  pay  them,  held,  the 
proviso  was  a  condition,  not  a  covenant.  Home  Insurance  Co.  v.  Union 
Trust  Co.  (R.  I.  1917)  100  Atl.  1010. 

The  word  "provided"  does  not  necessarily  introduce  either  a  con- 
dition or  a  covenant,  but  its  meaning  is  to  be  determined  by  an  exami- 
nation of  the  entire  instrument  in  which  it  appears.  Stanley  v.  Colt 
(1867)  72  U.  S.  11!);  Bloodgoodw  Lewis  (1913)  209  X.  V.  95,  L02  X.  K. 
610.  Accordingly,  the  effect  of  the  proviso  in  the  principal  case 
would  seem  to  depend  on  the  nature  of  the  entire  mortgagee  clause. 
The  mortgagee  clause,  being  a  separate  contract  of  insurance,  inde- 
pendent of  the  agreement  to  insure  the  mortgagor,  Hastings  v.  West" 
Chester  Fire  Ins.  Co.  (1878)   7:;  X.  V.  Ml,  is  not  invalidated  by  the 

defaults  of  the  mortgagor,   linen, ar  v.   Insurance   Co.   (1902)    71    X.    EL 

445,  52  Atl.  860,  and  stands  though  the  mortgagor's  policy  be  void 
ah  initio.  Reed  v.  Firemen's  Ins.  Co.  (1911)  M  X.  .1.  I..  523,  80  Atl. 
4'!2;  see  10  Columbia  Law  Rev.  ]:<'■',.  Courts  which  hold  the  proviso 
under  discussion  to  be  the  consideration  for  this  clause,  naturally 
construe  it  as  a  covenant  rather  than  a  condition.  St.  Paul  Ins.  Co. 
v  Upton  (1891)  2  X.  D.  229,  50  X.  W.  702;  Boston  Safe  Deposit  & 
Trust  Co.  v.  Thomas  ( 1898)  59  Kan.  170,  53  Pac.  472.    Bui  other  eourta 

find    the   Consideration    for    the    mortgagee   clause   elsewhere;    some   sug- 

gesl  that  it  is  furnished  by  the  mortgagor  who,  in  obtaining  the  policy, 
nets  not  only  for  himself,  but  also  as  agenl  for  the  mortgagee,  see 
Union  Institute  for  Savings  v.  Phanix  Ins.  Co.  (1907)  196  M. 
si  \\  E.  994;  others  hold  that  the  consideration  is  found  in  the  pro- 
vision to  subrogate  the  insurer,  in  a  proper  case,  to  the  rights  of  the 
mortgagee.     Has/inns  v.    Westchester  Fin    Ins.  Co.,  supra;  Hartford 
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Fire  Ins.  Co.  v.  Olcott  (1881)  97  111.  439.  Where,  as  in  this  latter 
class  of  cases,  the  mortgagee  clause  is  considered  to  have  other  consid- 
eration than  the  proviso,  there  is  no  need  to  construe  the  proviso  in 
question  as  a  covenant;  accordingly,  such  a  jurisdiction  has  pronounced 
it  a  condition.  Coykendall  v.  Blackmer  (1914)  161  App.  Div.  11,  146 
N.  Y.  Supp.  631.  This  result  finds  support  in  the  fact  that  similar 
provisions  in  the  mortgagee  clause  have  been  treated  as  conditions, 
not  as  promises;  for  example,  the  duty  of  the  mortgagee  to  inform 
the  insurer  of  increased  hazards,  Cole  v.  Germania  Ins.  Co.  (1885)  99 
N.  Y.  36,  1  N.  E.  38,  and  the  obligation  of  the  mortgagee  to  report 
change  of  ownership.  Ormsby  v.  Phenix  Ins.  Co.  (1894)  5  S.  D.  72, 
58  N.  W.  301;  Continental  Ins.  Co.  v.  Anderson  (1899)  107  Ga.  541, 
33  S.  E.  887.  Moreover,  the  decision  in  the  principal  case  is  in  accord 
with  the  rule  that  where  the  policy  is  ambiguous,  a  construction 
favoring  the  assured  is  adopted,  Liverpool  &  London  &  Globe  Ins.  Co. 
v.  Kearney  (1901)  180  IT.  S.  132,  21  Sup.  Ct.  326;  for  the  mortgagee 
is  thus  given  the  option  either  to  pay  the  premiums,  and  so  continue 
the  policy,  or  to  incur  a  forfeiture.  And  since  such  a  construction 
of  the  proviso  also  protects  the  insurer  by  permitting  a  forfeiture  of 
the  policy  in  case  of  non-payment  by  the  mortgagee,  the  decision  in 
the  principal  case  seems  correct. 


Insurance — Automobile  Policy — Theft. — The  plaintiff  insured  his 
car  with  the  defendant  company  against  loss  "by  theft,  robbery  or 
pilferage  by  any  person  or  persons  other  than  those  in  his  employment, 
service  or  household".  Thereafter,  pursuant  to  a  conspiracy,  he  was 
induced  to  place  it  in  the  possession  of  a  corporation  for  the  purpose 
of  sale.  The  corporation  converted  the  car.  In  an  action  on  the  policy 
it  was  held  that  the  acts  constituted  larceny  by  trick  which  was  not  a 
loss  insured  against.  Delafield  v.  London  &  Lancashire  Fire  Ins.  Co. 
Ltd.  (N.  Y.  1917)  177  App.  Div.  477. 

An  insurance  policy  should  be  construed  in  its  ordinary  and  popular 
sense  unless  the  context  requires  a  different  construction.  Hartford 
Fire  Ins.  Co.  v.  Wimbish  (1913)  12  Ga.  App.  712,  78  S.  E.  265.  Theft 
is  a  popular  name  for  larceny,  Hartford  Fire  Ins.  Co.  v.  Wimbish,  supra, 
and  there  is  nothing  in  the  context  which  would  require  a  different 
meaning.  Besides,  the  word  being  ambiguous,  it  should  be  interpreted 
in  a  manner  most  favorable  to  the  insured.  Richards,  Insurance 
(3rd  ed.)  §  90.  When,  by  means  of  trick,  a  person  is  induced  to  part 
with  a  res  for  a  special  purpose,  one  receiving  the  same  with  felonious 
intent  is  guilty  of  larceny.  Smith  v.  People  (1873)  53  N.  Y.  11; 
Bishop,  New  Criminal  Law  (8th  ed.)  §  583.  Larceny,  under  §  1290 
of  the  New  York  Penal  Code,  includes  larceny  by  trick.  The  question 
of  larceny,  in  the  principal  case,  cannot  be  disposed  of  as  has  been 
done  in  some  cases  by  holding  that  title  passed  by  means  of  a  "sale 
or  return"  agreement  under  §  100.  New  York  Personal  Property  Law, 
Laws  of  1911,  c.  571,  Siegel  v.  Union  Assurance  Society  (1915)  90 
Misc.,  550,  153  N.  Y.  Supp.  662;  contra,  Fox  v.  Proctor  (1914)  160  App. 
Div.  712,  145  N.  Y.  Supp.  709;  see  Williston,  Sales  §  270,  for  by  the 
terms  of  the  contract  between  the  plaintiff  and  the  corporation,  the 
former  retained  title.  Such  being  the  fact,  and  granting  that  theft 
includes  a  larceny  such  as  was  committed  in  the  instant  case,  quaere, 
vias  the  defendant  absolved  from  liability  because  of  the  limitation 
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as  to  persons  in  the  owner's  employment?  Since  a  general  word  is 
restricted  by  the  particular  words  in  the  same  sentence,  see  Bock  v. 
Perkins  (1890)  139  U.  S.  628,  634,  11  Sup.  Ct,  677,  the  term,  employ- 
ment, in  the  instant  case  is  restricted  by  the  words  service  or  house- 
hold. Hence  it  seems  obvious  that  the  description  "persons  in  the 
employment,  service  or  household  of  the  owner"  was  not  intended  to 
include  an  agent  with  authority  to  sell.  The  decision,  therefore,  would 
seem  unsound. 


Negotiable  Instruments — Certainty  of  Amount — Provision  for 
Taxes. — A  note  otherwise  negotiable,  contained  a  promise  to  pay  taxes 
assessed  on  the  note  or  its  mortgage  security.  II Ad,  the  note  was  not 
negotiable.  Coolidge  &  McClaine  v.  Saltmarsh  (Wash.  1917)  165 
Pac.  508. 

The  general  rule  that  a  negotiable  instrument  must  be  for  the  pay- 
ment of  money  only,  Follett  v.  Moore  I  1849)  4  Exch.  *410;  X.  I.  L. 
§  1,  subd.  2  [  X.  Y.  §  20,  subd.  2],  and  that  the  amount  to  be  paid  at 
maturity  must  be  certain  on  the  face  of  the  instrument  without  ref- 
erence to  extrinsic  evidence,  Norton,  Bills  &  Notes  (4th  ed.)  75.  is  sub- 
ject to  many  exceptions.  1  Daniels,  Neg.  Inst.,  §  53,  p.  71;  X.  I.  L. 
§  2  [X.  Y.  §  21].  Since  the  law  of  negotiable  instruments  is  founded 
on  commercial  usage  and  the  certainty  required  in  such  instruments 
is  commercial  rather  than  mathematical  certainty,  Hastings  v.  Thomp- 
son (1893)  54  Minn.  184,  55  X.  W.  968;  1  Daniels,  op.  fit.  S  54,  it  has 
therefore  been  established  by  the  better  authorities  that  a  hill  or  note  for 
the  payment  of  a  definite  amount  "with  exchange"  is  nevertheless 
negotiable,  notwithstanding  the  necessary  fluctuation  of  the  rate  of 
exchange.  Haslach  v.  ]\'olf  (1902)  66  Neb.  600,  92  N.  W.  572;  Smith 
v  Kendall  (1861)  9  Mich.  241;  N.  I.  L.  §  2,  subd.  4  [N.  Y.  §  21,  subd. 
4].  Even  though  agreements  executed  at  the  same  time  be  construed 
together,  Garnett  v.  Meyers  (1902)  65  Neb.  280,  94  N.  W.  803,  it  is  now 
well  settled  that  a  mortgage  containing  covenants  for  the  payment  of 
taxes  or  insurance  on  the  mortgage  property  executed  at  the  same  time 
and  in  connection  with  the  note  for  which  it  is  security,  does  not  defeat 
its  commercial  character.  Thorpe  v.  Mindeman  (  L904)  L23  Wis.  149.  101 
\.  W.  417;  Barker  v.  Sartori  (1911)  66  Wash.  216,  11'.'  Pac.  611; 
contra,  Brooke  v.  Struthers  (1896)  11"  Mich.  562,  68  X.  W.  272. 
Where  the  mortgage  agreements  or  other  incidental  covenants  are  con- 
tained in  the  instrument  itself,  the  authorities  are  ill  greater  conflict. 
Since  these  agreements  facilitate  collection  and  instruments  contain- 
ing them  are  of  general  commercial  use,  some  courts  have  held  them 
valid  negotiable  notes.  Farmer  v.  First  Nat'l.  Hunk  of  Malburn  I  L! 
89  Ark.  132,  115  S.  W.  Ill;  Arnold  v.  Rock  River  etc.  R.  H.  (N.  Y. 
1856)  5  Duer  207;  contra,  Walker  v.  Thompson  (1896)   108  Mich.  686, 

(if,  N\  W.  584.  Bui  the  courts  have  held  that  a  promise  to  pay  taxes 
«,n    the    instrumenl    in   addition   to   the  amount   on    its   face  deprives   it   of 

it-  jtatus  as  commercial  paper.  Farquhar  v.  Fidelity  Ins.  Co.  (1878) 
B  Fed.  Gas.  4676;  Smith  \.  Meyers  (1904)  207  111.  i-'»'>.  69  N.  E.  B58; 
Bright  v.  Oflield  (1914)  81  Wash.  442,  143  Pac,  L59,  eve,,  when  such 
promise  is  included  in  ■■<  contemporaneous  mortgage  which  contains  other 
aante  relating  i"  the  ecurity.  Ml'  n  v.  Dunn  '  L904)  71  Neb.  881,  99 
\  w  680;  set  Oarnett  v.  Meyer,  supra;  contra,  Des  Moines  s<nin>is 
Hank  v.  Arthur  (1913)    L63   Iowa  205,   L48   X.  W.  556;  Page  v.  Ford 
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(1913)  G5  Ore.  450,  131  Pac.  1013.  The  principal  case,  therefore,  is  in 
line  with  the  weight  of  authority  on  this  point,  which,  however,  seems 
inconsistent  with  the  reasoning  in  the  cases  that  uphold  notes  executed 
with  contemporaneous  mortgages  or  payable  "with  exchange".  See 
Norton,  op.  cit.,  Ill,  113. 

Powers — Kule  Against  Perpetuities — Limitation  of  Life  Estate  to 
an  Unborn  Person. — A  testator  left  realty  and  personalty  to  his  wife 
for  life,  with  power  of  appointment  by  will  among  his  children  and 
grandchildren.  She  appointed  a  life  interest  to  his  grandson,  a 
person  born  after  the  testator's  death.  Held,  the  appointment  was 
void.     Carlisle  v.  Rich  (Sup.  Ct.  1917)  165  N.  Y.  Supp.  601. 

Since  the  appointee  under  a  power  takes  from  the  original  donor 
and  not  from  the  donee,  Bartlett  v.  Sears  (1908)  81  Conn.  34,  42,  70 
Atl.  33,  the  operation  of  the  rule  against  perpetuities  is  the  same, 
whether  a  limitation  is  made  directly  by  will  or  through  the  exercise 
of  a  special  power  given  by  will,  Gray,  Rule  Against  Perpetuities  (3rd 
ed.)  §  515,  and  the  period  during  which  the  power  of  alienation  may 
be  suspended  through  the  exercise  of  a  special  power  is  computed  from 
the  time  of  the  creation  of  the  power.  Gambrill  v.  Gambrill  (1914) 
122  Md.  563,  89  Atl.  1094;  Gray,  op.  cit.  §  514.  The  common  law  rule 
against  perpetuities  is  not  necessarily  violated  by  the  gift  to  an  unborn 
person  of  an  interest  for  life,  either  in  personalty,  Stout  v.  Stout  (1888) 
44  N.  J.  Eq.  479,  15  Atl.  843,  or  in  realty.  Goffe  v.  Goffe  (1915)  37 
R.  I.  542,  94  Atl.  2;  Gray,  op.  cit.  §  232;  but  cf.  Overly  v.  Scarborough 
(1916)  145  Ga.  875,  90  S.  E.  67.  Thus  a  limitation  to  an  unborn 
grandson  of  a  testator  is  valid,  since  the  person  to  take  will  be  ascer- 
tained at  the  expiration  of  a  life  necessarily  in  being  at  the  time  when 
the  will  takes  effect,  Goffe  v.  Goffe,  supra,  and  the  rule  is  the  same  if 
the  limitation  is  made  through  the  exercise  of  a  power.  Bartlett  v. 
Sears,  supra;  Gray,  op.  cit.  §  531.  In  New  York,  however,  not  only 
can  no  estate  be  limited  by  an  instrument  in  exercise  of  a  power, 
unless  it  would  have  been  valid,  if  limited  at  the  time  of  the  creation 
of  the  power,  N.  Y.  Real  Prop.  Law  §  179,  but  successive  life  estates 
cannot  be  limited  except  to  persons  in  being  at  the  creation  thereof. 
N.  Y.  Real  Prop.  Law  §  43.  The  same  rules  apply  to  personalty. 
N.  Y.  Personal  Prop.  Law  §  11.  In  the  principal  case,  the  limitation 
to  the  grandson,  if  created  at  the  time  of  the  testator's  death,  would 
have  been  void  under  the  statute,  because  it  would  have  created  a 
life  estate  in  favor  of  a  person  not  in  being  and  to  take  effect  in  pos- 
session on  the  termination  of  another  life  estate,  cf.  Genet  v.  Hunt 
(1889)  113  N.  Y.  158,  21  N.  E.  91.  The  decision  in  the  case,  there- 
fore, although  opposed  to  the  rule  generally  prevailing  at  common  law, 
seems  correct  under  the  statute. 

Voluntary  Associations — Authority  to  Bind  Members. — An  em- 
ployers' association  entered  into  a  protocol  on  behalf  of  its  members 
with  a  labor  union.  This  agreement,  setting  a  standard  wage,  was  sub- 
sequently broken  by  the  defendant  against  whom  a  finding  was  made 
by  a  board  of  arbitrators.  The  association  paid  to  the  union  the  amount 
of  the  reduction  in  wages  made  by  the  defendant  even  though  there 
■was  no  express  provision  in  either  the  by-laws  or  the  protocol  requiring 
such  payment.     Held,  the  association  may  recover  from  the  member 
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the  amount  paid  out.     Goldman  v.  Senner  &  Kaplan   Co.   (Mun.  Ct. 
1917)  165  N.  Y.  Supp.  394. 

The  constitution  and  by-laws  of  an  unincorporated  association  of 
employers  organized,  not  for  profit,  but  for  the  purpose  of  bettering 
trade  conditions,  constitute  a  contract  between  the  members  and  the 
association,  governing  both  the  relation  of  members  inter  se  and  their 
relation  to  the  association.  Kalbitzer  v.  Goodhue  (1903)  52  W.  Va. 
435,  44  S.  E.  264.  Such  associations  are  not  partnerships,  Burt  v. 
Lathrop  (1883)  52  Mich.  106,  IT  N.  W.  716,  and  the  authority  to  bind 
any  members  thereof  is  very  limited.  See  Lindley,  Partnership  (8th 
ed.)  13-14.  The  agency  to  incur  debts  cannot,  therefore,  be  inferred 
from  participation  in  such  associations  unless  there  is  an  actual  assent 
or  ratification.  Meriwether  v.  Atkins  (1909)  137  Mo.  App.  32,  119 
S.  W.  36;  Burt  v.  Lathrop,  supra;  but  see  McCabe  v.  Goodfellow 
(1892)  133  N.  Y.  89,  30  K  E.  728.  Assuming,  in  the  principal  case, 
that  the  members  were  bound  by  the  protocol  and,  therefore,  by  the 
award  of  the  arbitrators,  there  would  seem  to  be  no  recovery  on  quasi- 
contractual  grounds  for  such  voluntary  payment  by  the  association 
against  the  previous  dissent  of  the  defendant,  cf.  Whitley  v.  Murray 
(1859)  34  Ala.  155,  nor  on  any  theory  of  subrogation,  cf.  Wise  v. 
Perpetual  Trustee  Co.  [1903]  A.  C.  139.  For,  on  principles  of  agency, 
the  contract  of  membership  would  not  justify  the  performance  by  the 
association  of  any  agreement  made  by  it  on  behalf  of  a  member, 
although  the  making  of  such  agreement  was  within  the  scope  of  its 
authority  and  purpose,  cf.  Osborne  v.  McCoy  (1890)  107  N.  C.  726, 
12  S.  E.  383.  However,  if  the  association  had  authority  to  obligate 
itself  to  perform  such  agreement  on  behalf  of  its  members,  it  is  well 
settled  that  it  could  be  reimbursed  for  the  amount  so  paid  out  in  pro- 
tection of  its  interest  as  agent.  See  1  Mechem,  Agency  (2nd  ed.) 
§  1607;  cf.  Searing  v.  Butler  (1873)  69  111.  575. 


Workmen's  Compensation  Act  —  Injury  —  Subsequent  Insanity  — 
Right  to  Compensation. — A  workman,  partially  disabled  in  the  course 
of  his  employment,  was  awarded  weekly  payments  under  the  Mass. 
Workmen's  Compensation  Act.  Subsequently  he  became  insane,  but 
the  insanity  was  in  no  way  related  to  the  injury  previously  sustained. 
The  insurance  company,  representing  the  employer,  refused  to  continue 
the  weekly  payments  on  the  ground  that  the  insanity  defeated  the  work- 
man's right  to  compensation.  Held,  the  insane  workman  was  entitled 
to  compensation.    In  re  Walsh  (  Mass.  1917)  116  N.  E.  496. 

in  cases  where  in  the  course  of  employment  there  is  an  injury  fol- 
lowed by  an  independent  and  unrelated  disqualification  for  work,  the 
problem  of  the  principle  case  is  raised.  The  workman  is  originally 
entitled  to  compensation  for  decreased  earning  power  Weber  v.  Amrri- 
can  8ilh  Spiintinu  Co.  (l'.ti:.)  :{s  11.  !.  :;n'.i.  «■;.  Atl.  cm:;,  due  to  the 
injury  received  in  the  course  of  employment  Sonnold,  Workmen's 
Compensation  g  i  15.  Bui  in  these  cases,  were  the  effects  of  the  injury 
removed,  the  workman  would  still  be  unable  to  labor  on  accounl  of  the 
supervening  disqualification.  It  has  been  urged,  therefore,  that  the 
workman  is  entitled  to  no  compensation.  See  Harwood  v.  Wyhen  Col- 
liery  Co.,  [19131  2  K.  B.  L58,  161.    The  hotter  reasoning  seems  to  be 

that,  the  incapacity  for  work  resulting  from  the  injury  -till  exists.     That 

is  all  the  statute  requires.     Whether  the  incapacity  for  work  resulting 
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from  the  injury  exists  solely  and  entirely  on  account  of  the  injury  is 
immaterial.  Though  there  is  apparently  no  American  authority  in 
point,  this  position  has  been  taken  by  the  English  courts.  Thus  in 
cases  where  the  independent  disqualification  took  the  form  of  disease, 
Harwood  v.  Wyken  Colliery  Co.,  supra;  Cory  Bros.  &  Co.  Ltd.  v.  Hughes 
[1911]  2  K.  B.  738;  M'Callum  v.  Quinn  [1909]  Sess.  Cas.  227,  of  old 
age,  Jamieson  v.  Fife  Coal  Co.  Ltd.  (1903)  5  Sess.  Cas.,  5th  Series, 
958;  Smith  v.  Hughes  (Eng.  1905)  8  W.  C.  C.  115,  or  of  imprisonment, 
McNally  v.  Furness,  Withy  &  Co.  Ltd.  [1913]  3  K.  B.  605,  the  courts 
have  refused  to  reduce  or  discontinue  the  award.  The  rule  to  be  de- 
duced from  these  cases  seems  to  be  that  any  alteration  of  the  com- 
pensation should  be  made  exclusively  with  reference  to  the  circum- 
stances affecting  the  original  award.     Cf.  Smith  v.  Hughes,  supra. 
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Francis  Goertner,  Editor-in-Charge. 

Cases  on  Legal  Ethics.  By  George  P.  Costigan,  Jr.  American 
Case  Book  Series.  St.  Paul:  West  Publishing  Co.  1917.  pp. 
xxvii,  616. 

In  its  report  to  the  American  Bar  Association,  at  Saratoga,  Sep- 
tember, 1917,  the  Committee  on  Professional  Ethics  refers  to  the 
above  book  as  epochal. 

Year  after  year,  in  corresponding  with  the  deans  of  law  schools  in 
the  State  of  New  York,  the  similar  committee  of  the  State  Bar 
Association  was  met  by  the  assertion  that  there  was  little  material 
to  use  in  any  course  on  Legal  Ethics,  and  that  "sermons  on  moral 
conduct"  were  out  of  place,  when  men  wire  preparing  for  their 
life  work!  Prof.  Costigan  has  by  the  wealth  of  content  of  his  book 
controverted  the  one  excuse  and  by  its  character  destroyed  the  other. 

The  scope  of  the  volume  is  comprehensive:  historical — analytic, 
careful  selection  of  judicial  decisions,  and,  most  interesting  of  all, 
adequate  references  to  the  deliverances  by  Bar  Councils  or  Com- 
mittees on  the  propriety  of  professional  conduct  under  given  cir- 
cumstances. 

Historical: — By  tracing  the  life  of  the  profession  back  to  its 
genesis,  and  by  careful  notation  of  developmental  crises  or  mile- 
stones in  the  status  or  functions  of  the  lawyer,  the  reason  for  many 
present  day  ideas  as  to  his  rights  or  duties  is  made  clear. 

Analytic: — Taking  up  the  many  sided  life  of  the  practitioner, 
the  author  develops  the  nature  and  extent  of  the  obligations  under 
which  he  lies  towards  community,  clients  and  courts. 

II'-  early  deals  with  the  right  to  practice,  how  secured  and  how 
lost.  The  lawyer  as  an  officer  of  the  courts,  enjoying  a  privilege  or 
license,  under  an  oath,  has  obligations  higher  than  those  of  a  mere 
member  of  the  business  community,  or,  rather,  more  specifically  en- 
forceable. 

.• — To  illustrate  every  material  point  in  the  treatise  the 
author  exhibits  the  painstaking  and  thorough  nature  of  hi-;  research. 
*  .  and  notes  to  cases,  have  been  ransacked  and  excerpted  bo  as  to 
afford  authoritative,  because  well-reasoned,  material  to  guide  the 
profession  and  the  bench  in  cases  involving  professional  ethics.    These 

in    turn    disclose    an    historical   development   of   standards,    never, 
it  may   In-  said,   higher  than   today. 

Bar  decisions:  In  England,  the  General  Council  of  the  Bar 
(see  pp.    23-24)    and,    in    this   euuntry,   the   Committee   on    Professional 

Ethics  of  the  New  York  County  Lawyer-'  Association  (see  p.  x), 
are  promulgating  decisions  each  in  the  nature  of  arbitrwm  boni  viri 
on  specific  instances  <>t  conduct,  and  passing  on  their  propriety.  These 
decisions  or  answers  to  questions  are  rightly  deemed  of  the  highest 
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importance   by   the   author   and   are   cited   wherever   relevant   to    the 
topics  in  hand. 

Instructional  value  of  the  work: — The  fact  of  its  publication  in 
the  case  book  series  is  sufficient  voucher  of  its  authoritativeness.  But 
when  a  book  is  to  be  used  by  students  it  must  also  be  beguiling. 
It  must  be  interesting.  The  law  student  is  not  yet  a  lawyer.  He 
has  not  yet  learned  how  to  run  a  question  down.  He  should  be 
coaxed,  by  the  author's  style,  to  turn  the  next  page.  This  is  one  of 
the  chief  recommendations  of  Prof.  Costigan's  treatment. 

The  student  who  starts  in  to  read  will  be  fascinated  and  led  on  to 
the  end — and  then  he  will  find  the  Fifty  Kesolutions  of  David  Hoff- 
man, and  the  Ninety-two  A.  B.  A.  Canons,  the  latter  with  helpful  anno- 
tations. 

The  outstanding  feature  of  the  work  as  a  whole  is  that  it  dis- 
closes the  existence  of  a  common  law  ethic,  inherent  in  the  life 
of  the  profession  ab  ovo,  and  disclosed  by  successive  judicial  exposi- 
tions from  time  to  time.  The  disbarment  cases  of  today  are  no 
modern  invasion  or  limitation  of  the  rights  of  a  guild;  but  the  con- 
tinuing application  of  standards  implicit  in  the  fundamental  con- 
ceptions of  the  profession  as  one  of  high  dignity  and  honor — Noblesse 
oblige  is  no  merely  mediaeval  motto.  It  is  a  vital  and  essential 
element  of  our  profession. 

Whether  the  book  be  required  in  a  law  school  course  or  not  the 
students  should  buy  or  procure  the  book  and  digest  and  assimilate 
its  contents.  But  the  busy  practitioner  as  well  will  find  it  valuable, 
stimulating,  "stirring  up  his  pure  mind  by  way  of  remembrance," 
instructive. 

The  foot  notes  are  an  additionally  valuable  feature,  and  the  author 
does  not  scorn  current  literature  in  aid  of  his  exposition  (e.  g.  "Life 
Story  &c"  from  Everybody's,  p.  369).  The  table  of  cases  is  properly 
differentiated  from  a  table  of  "other  authorities"  (xxiii-xxvii). 

The  book  is  a  milestone  of  progress,  and  its  author  has  laid  the 
profession  and  the  law  student  body  under  a  gratifying  obligation, 
of  which  appreciation  is  the  earliest  payment  due. 

Henry  W.  Jessup. 

The  Law  Applied  to  Motor  Vehicles.  By  Charles  J.  Babbitt. 
2nd  Edition,  By  Arthur  W.  Blakemore.  Washington:  John  Byrne 
&  Co.     1917.     pp.  cxxvi,  1262. 

In  the  preface  to  the  second  edition,  assurance  is  given  that  the 
original  text  was  received  with  such  favor  as  to  justify  its  "perpetua- 
tion", although  "the  development  of  the  law  has  made  necessary  the 
introduction  of  entirely  new  topics."  Mr.  Blakemore  confesses  that 
he  has  found  the  task  of  combining  the  new  decisions  with  the  late 
Mr.  Babbitt's  text  a  perplexing  one. 

We  do  not  doubt  this,  for  the  book  is  not  a  systematic  treatise,  and 
the  cases  which  have  grown  out  of  motor  vehicle  controversies  involve 
questions  of  the  most  diverse  character.  These  cases,  as  our  authors 
declare,  are  numerous  and  are  increasing  rapidly,  but  they  are  not 
resulting  in  the  development  of  a  well-defined  body  of  legal  doctrine. 
There  is  no  such  thing  as  "A  Law  of  Motor  Vehicles".  This  is 
indicated  in  the  title — "The  Law  Applied  to  Motor  Vehicles." 
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Accordingly,  the  book  is  little  more  than  a  digest  of  miscellaneous 
cases,  containing  discussions  of  questions  in  constitutional  law;  of 
the  proper  exercise  of  the  police  power;  of  licensing  and  taxation; 
of  the  power  of  municipalities  to  regulate  motor  vehicles;  of  inter- 
state travel  and  federal  relations  thereto ;  of  ownership  and  its 
responsibilities;  of  chauffeurs  and  operators;  of  the  motor  vehicle 
as  a  dangerous  agency ;  of  gasoline  as  a  nuisance ;  of  the  law  of 
the  road  and  the  rights  of  pedestrians;  of  garages  and  their  keepers; 
of  the  responsibility  of  manufacturers  and  sellers;  of  negligence  in 
its  various  aspects;  of  proximate  cause;  of  all  sorts  of  questions  in 
pleading  and  practice  both  on  the  civil  and  the  criminal  side  and  of 
an  indefinite  number  of  other  uncorrected  topics. 

We  do  not  profess  to  have  made  a  study  of  this  volume,  but  a 
careful  examination  of  several  chapters  convinces  us  that  the  work 
will  be  found  useful  by  the  practitioner.  Its  citation  of  cases  appears 
to  be  exhaustive,  its  statement  of  legal  doctrine  accurate,  and  its 
comments  and  suggestions  instructive. 

Francis  M.  Burdick. 


The  New  Era.  By  Francis  I.  McCanna.  Providence:  Sun 
Printing  Co.     pp.  xiii,  143. 

It  would  be  well  worth  while  for  any  lawyer  in  general  practice 
to  read  with  care  this  treatise  on  industrial  accident  compensation 
legislation  of  Europe  and  the  United  States.  The  book  can  be  read 
through  in  three  or  four  hours  and  the  reading  of  it  will  richly  repay 
those  members  of  the  bar  who,  while  aware  in  a  general  way  that 
much  progress  is  being  made  in  practically  all  states  of  the  union 
along  the  line  of  improving  the  conditions  of  the  laboring  classes  by 
beneficient  compensation  legislation,  have  for  the  most  part  so  little 
to  do  with  compensation  eases  in  their  own  practice  that  they  have 
no  definite  knowledge  of  the  extent  to  which  this  movement  has 
been  carried. 

Mr.  McCanna  in  his  introduction  disclaims  any  idea  of  having 
prepared  an  historical  review  or  a  complete  statistical  compilation 
Upon    his  subject.      He  has,   however,  briefly   and   very   pointedly,   traced 

the  history  of  compensation  legislation  in  Europe  and  in  this  country 
and  throughout  his  hook  calls  attention  to  the  victories  that  have 
been  achieved  in  the  direction  of  social  betterment  as  well  as  the 
mistakes  that  have  been  made  and  are  being  made  by  legislatures  and 
courts  in  the  enactment  and  administration  of  compensation  statutes. 
The  author  treat-  in  i re  detailed  manner  the  compensation  act 

of  the  State  of   Rhode    [sland,  but   since   the  provisions  of   that  act  are 
similar    to    those    in    effed     in    tl  •■uerally.    the    book    will    be 

found  of  value  to  practicing  attorneys  throughout  the  country. 

The    attorney    who    purchase.-    this    hook     must    not     expect     to    get 

a   complete    text,    with    numerous    citations   of   judicial    decisions    to 

•     him    in    the    preparation    of    any    particular    Ca86    that,    he    may 
have    in    Ins    office   at    the    time,    hut    if    he    will    read    the    hook    with    the 

idea  of  increasing  his  general  knowledge  of  a  field  >>i  Legislation  that 

Mtal  importance  to  all  classes  jusl  at  tin-  tune,  he  will  he  richly 

re], aid    for  the   few   hours  devoted  to  the   \'i;\\    ERA. 

Hi  raid  Donovan, 
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Justice  Through  Simplified  Legal  Procedure.  Edited  by  Carl 
Kelsey  and  Henry  W.  Jessup.  Philadelphia:  American  Academy  of 
Political  and  Social  Science.    1917.      pp.  vii,  251. 

The  present  volume  is  a  collection  of  studies  discussing  various 
topics  in  the  broad  field  of  legal  reform,  but  confined,  for  the  most 
part,  to  the  consideration  of  the  organization  of  the  courts  and  the 
rules  governing  practice  before  them.  The  existing  apportionment  of 
jurisdiction  among  the  different  state  courts  is,  in  most  states,  includ- 
ing New  York,  based  on  no  principles  of  common  sense  or  practical 
convenience,  but  is  almost  wholly  the  result  of  historical  accident  or 
political  expediency.  The  proposal  to  substitute  for  the  present  chaotic 
system  the  more  highly  centralized  and,  at  the  same  time,  more  flexible 
organization  of  the  English  courts  should  receive  general  approval. 
It  would  also  seem  beyond  argument  that  the  present  lengthy  and 
obscure  codes  of  procedure  tend  to  delay  and  defeat  justice,  and  that 
the  establishment  of  a  short  practice  act  and  the  general  substitution 
of  rules  of  court  for  multifarious  legislative  enactments  would  serve 
to  obviate  much  of  the  dissatisfaction  now  expressed  both  by  laymen 
and  lawyers.  The  suggested  changes  in  the  law  of  evidence,  since 
they  would  vitally  affect  the  present  jury  system,  may  not  meet  with 
equal  approval.  It  should  be  noted,  however,  that  there  seems  to  be 
a  tendency  to  relax  the  technical  rules  of  evidence  in  favor  of  quasi- 
judicial  boards,  such  as  workmen's  compensation  boards. 

Whatever  the  opinion  of  the  reader  may  be  on  specific  questions 
of  legal  reform,  he  will  find  this  volume  both  informative  and  inspiring. 
It  is  in  every  way  a  valuable  contribution  to  the  ever-increasing  body 
of  literature  upon  the  subject. 
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GERMAN  LAWS  RELATING  TO  PAYMENTS 
TO  ALIEN  ENEMIES. 

Prior  to  the  outbreak  of  the  present  war,  the  German  law  con- 
tained no  provisions  prohibiting  trade  with  the  enemy,  except  in 
so  far  as  such  trade  might  come  within  the  definition  of  treason.1 
Since  September  1914,  a  number  of  laws  have  been  enacted  in 
Germany  which  tend  to  assimilate  the  German  law  to  the  law  pre- 
vailing in  the  United  States  and  the  principal  Allied  countries,  but 
even  under  the  present  state  of  the  German  law,  there  is  no  general 
prohibition  against  trading  with  the  enemy,  and  contracts  not  in- 
volving the  transmission  of  moneys  or  securities  during  the  war  are 
valid.  Furthermore,  alien  enemies  are  not  under  special  disabilities 
as  parties  to  judicial  proceedings.  The  law  accords  them  a  locus 
standi  in  judicio  both  as  plaintiffs  and  defendants  in  the  ordinary 
courts  as  well  as  in  the  prize  courts,  and  this  regardless  of  their 
place  of  domicile  or  residence.  Few  practical  questions  arise  as 
to  the  running  of  statutes  of  limitation  against  an  enemy  claimant, 
as  it  has  been  provided  that  the  period  from  January  1,  1914,  to 
December  31,  1916,  is  not  to  be  deemed  a  part  of  the  statutory 
period  as  regards  claims  of  the  nature  mentioned  in  Articles  196 
and  197  of  the  Civil  Code,  or  Articles  901,  902  and  904  (2)  of  the 
Code  of  Commerce.2 

Beginning  with  an  ordinance  of  September  4,  1914,  relating  to 
the  supervision  of  foreign  business  undertakings,  the  German  gov- 
ernment has  promulgated  a  long  series  of  laws  dealing  with  the 
prohibition  of  payments  to  certain  enemy  countries,  the  seizure  of 
enemy  goods  in  the  German  customs,  the  sequestration  of  enemy 

^uch  was  the  case  of  Guterbock,  the  Frankfort  banker,  who,  during 
the  Franco-Prussian  War,  purchased  French  state  securities. 

Notification  Dec.  22,  1914,  RGB.  (Reichsgesetzblatt)  543;  notification 
Nov.  4,  1915,  RGB.  732.  The  suspension  of  the  statutes  of  limitation  does 
not  apply  to  actions  in  tort.     Cf.,  article  by  v.  Dassel  in  Recht  (1915)  629. 
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property,  the  importation  and  transit  of  goods  that  are  products  of 
the  soil  or  industries  of  enemy  states,  the  winding-up  of  enemy 
business  undertakings,  and  the  annulment  of  contracts  where  one 
of  the  parties  is  an  alien  enemy.3 

In  the  present  article,  it  is  proposed  to  deal  only  with  the  enact- 
ments relating  to  the  prohibition  of  payments  to  enemy  countries. 
The  principal  ordinance  relating  hereto  is  that  of  September  30, 
1914,4  which  was  originally  directed  against  Great  Britain  but  was 
subsequently  extended  to  certain  other  Allied  countries,  and  has 
now  been  extended  to  the  United  States  of  America  by  a  notification 
of  August  9,  1917.5 

The  ordinance  of  September  30,  1914,6  hereinafter  referred  to 
as  the  "principal  ordinance",  prohibits  payments  to  persons  domi- 
ciled or  resident  in  Great  Britain  or  Ireland,  or  in  the  British  col- 
onies or  foreign  possessions,  whether  such  payments  be  in  cash, 
bills  of  exchange,  checks  or  by  assignment  or  otherwise,  and  pro- 
hibits the  transmission,  directly  or  indirectly,  of  funds  or  securities 
to  such  persons.  Pecuniary  obligations,  whether  due  at  the  time 
of  the  going  into  force  of  the  ordinance  or  thereafter  becoming  due 
to  any  person,  natural  or  juristic,  domiciled  or  resident  in  the  terri- 
tory mentioned,  are  regarded  as  suspended  from  July  31,  1914, 
or  from  any  subsequent  date  upon  which  they  mature.  During  the 
period  of  suspension  no  interest  can  be  demanded,  and  any  legal 
consequences  resulting  from  non-performance  of  any  act  that  may 
have  resulted  between  July  31,  1914,  and  September  30,  1914,  are 
not  regarded  as  having  taken  place  (Sect.  1). 

The  ordinance  affects  also  the  assignee  of  an  obligation,  unless 
the  assignment  was  made  prior  to  July  31,  1()14,  or,  if  the  assignee 
has  his  domicile  or  residence  within  the  German  Empire,  which  was 
made  before  the  ordinance  went  into  effect  (September  30,  1914). 
A  person  who  has  paid  on  behalf  of  another  and  is  entitled  to 

'For  a  consideration  of  the  principal  provisions  of  these  ordinan 
a  series  of   articles   by    Richard    King   in   collaboration    with    the   pi 
v.  ntcr.   in    59   Solicitors'    lournal    (London)    22,  39,  55,   70,   126,  378,  394, 
et  seq.     See  also   King,  The  German   Enemy  Contracts    Annulment   Ordi- 
nance, in  2  International   Law    Not  !    Huberich, 
\.m  het  1  luitsche  Rijk   (  The  I  [ague,  1915  ). 
'RGB.   121. 

i    No.  I'M  of   \ug.  13,  1917. 
This  ordinance  was   decreed    by   the    I '.iindcsr.it    under   the   powers   con- 
1   by  tin'   law  of   Augusl   4,    1914    (RGB.   327),   to  enacl    such   ordi- 
nances as  mighl  be  necessary  to  safeguard  economic  interests.     The  sub- 
sequent  notifications  extending   the   operation   of   the   principal   ordinance 
were  issued  by  the  imperial  chancellor  under  the   |  Eerred   upon 

him  bj    the  principal  ordinan 
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reimbursement  on  this  ground,  is  in  the  same  position  as  an  assignee 
(Sect.  2). 

A  debtor  may  free  himself  from  his  obligation  by  depositing  at 
the  Reichsbank  the  amount  or  the  securities  involved  to  the  credit 
of  the  person  entitled  (Sect.  3). 

When  the  time  for  presentment  of  payment  or  protest  for  non- 
payment of  a  bill  of  exchange  had  not  expired  on  September  30, 
1914,  the  time  of  presentment  and  protest  is  extended  during  the 
time  the  ordinance  is  in  force,  and  thereafter  according  to  any  noti- 
fications that  may  be  made  by  the  imperial  chancellor.  These  pro- 
visions also  apply  to  checks.  Additional  stamp  duties  are  not  im- 
posed (Sect.  4). 

The  ordinance  does  not  apply  to  obligations  performable  within 
Germany,  and  in  favor  of  local  branches  of  British  firms,  provided 
that  the  claim  arose  out  of  a  domestic  transaction.  This  proviso 
does  not  apply  to  claims,  made  by  a  German  branch  against  local 
debtors,  for  non-acceptance  or  non-payment  of  a  bill  of  exchange 
payable  in  a  foreign  country  (Sect.  5). 

The  penalty  for  violation  of  the  ordinance  is  a  fine  not  exceed- 
ing 50,000  marks,  or  imprisonment  for  three  years,  or  both  such 
fine  and  imprisonment.  The  attempt  is  punishable.  The  ordinance 
fixes  a  like  penalty  for  the  direct  or  indirect  exportation  from 
Germany  or  from  any  other  country,  of  goods  to  British  territory, 
where  the  exportation  of  such  goods  is  prohibited  under  general 
laws  of  proclamations  relating  to  exports  (Sect.  6). 

The  imperial  chancellor  is  empowered  to  grant  licenses  and  to 
extend  the  operations  of  the  ordinance  to  other  countries  at  war 
with  Germany  (Sect.  7). 

By  a  notification  of  October  20,  1914,  of  the  imperial  chan- 
cellor, the  ordinance  of  September  30,  1914  was  declared  to  be 
operative  as  to  France  and  the  French  colonies  and  foreign  posses- 
sions.7 By  similar  notification  of  November  19,  1914,8  the  ordi- 
nance was  extended  to  Russia  and  Finland.  It  does  not  apply  to 
the  portions  of  Russia  in  the  military  occupation  of  Germany  or 
Austria.9 

On  October  14,  191 5, 10  the  principal  ordinance  was  extended  to 
the  British  territory  of  occupation  in  Egypt,  and  to  the  territory 

'RGB.  443. 
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•Notification  Feb.  4,  1915,  RGB.  69. 

10RGB.  673. 
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of  Morocco  under  French  protectorate.  The  position  of  an  assignee 
is  determined  not  as  in  the  principal  ordinance,  but  solely  by  the 
circumstance  whether  he  acquired  title  prior  to  the  going  into 
effect  of  the  notification  of  October  14,  1915. 

By  notification  of  May  14,  1916,11  the  principal  ordinance  was 
extended  to  Portugal  and  the  Portuguese  colonies.  The  rights  of 
an  assignee  are  determined  as  of  March  9,  1916.  By  notification 
of  August  28,  1916,12  the  principal  ordinance  was  made  applicable 
to  Roumania  and  the  rights  of  assignees  determined  as  of  August 
28,  1916. 

By  notification  of  November  24,  1916,13  the  principal  ordinance 
was  extended  to  Italy,  the  Italian  colonies  and  foreign  possessions 
and  the  territories  in  the  occupation  of  Italian  forces.  Payments 
are  prohibited  in  so  far  as  they  relate  to  commercial  transactions 
within  the  meaning  of  the  German  Code  of  Commerce,  or,  if  they 
relate  to  transactions  which  as  to  either  or  both  of  the  parties  are 
commercial  transactions  within  the  meaning  of  the  Code  of  Com- 
merce or  relate  to  the  payment  of  bills  of  exchange  or  checks  or 
to  the  public  debt  of  the  empire  or  of  a  federal  state.  The  rights 
of  assignees  are  determined  as  of  April  30,  1916. 

Finally  by  a  notification  of  August  9,  1917,14  the  principal  ordi- 
nance was  extended  to  the  United  States  of  America.  The  rights 
of  assignees  are  determined  as  of  April  6,  1917. 

Doubts  soon  arose  as  to  the  interpretation  of  the  principal  ordi- 
nance. Section  2  prohibits  generally  all  payments  to  Great  Britain 
and  the  British  possessions.  Section  5,  however,  permitted  pay- 
ments to  local  branches  of  enemy  firms  in  so  far  as  the  claim  arose 
in  connection  with  local  (inland)  business  of  the  firm.  The  ques- 
tion arose  as  to  what  was  to  be  deemed  a  transaction  of  the  latter 
character.  Suppose  the  German  branch  of  a  British  bank  presents 
to  a  German  firm  a  bill  of  exchange  for  acceptance  or  payment 
and  the  bill  is  one  drawn  in  a  foreign  country  againsl  the  shipment. 
These  Mils  had  usually  been  discounted  by  a  foreign  ( <\  g.,  Indian. 
South  African)  branch  of  the  same  institution  and  endorsed  to 
tin-  German  branch,  or  there  mighl  exist  a  general  agreement  be- 
tween a  German  linn  and  the  foreign  branch  of  an  English  bank 
originally  entered  into  through  the  intermedial")  of  the  German 
branch  of  the  English  hank,  to  the  effect  that  the  foreign  branch  i^ 
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to  discount  bills  drawn  on  the  German  firm.  By  an  ordinance  of 
December  22,  1914,15  it  is  provided  that  the  mere  fact  that  the 
local  branch  in  Germany  of  the  British  bank  has  extended  the 
credit  or  acted  as  the  intermediary  in  the  making  of  the  contract 
between  the  German  firm  and  the  foreign  branch  of  the  British 
bank,  or  is  the  endorsee  of  the  bill,  or  presents  the  same  for  pay- 
ment or  acceptance,  is  not  sufficient  to  bring  the  German  branch 
within  the  exception  provided  for  in  Section  5  of  the  principal 
ordinance.  Suppose,  also,  that  an  agreement  exists  between  a 
German  firm  and  the  principal  office  in  London  of  a  British  bank 
to  the  effect  that  payments  are  to  be  covered  in  London,  but  that 
under  certain  circumstances  or  as  the  result  of  custom,  payments 
were  to  be  or  in  fact  usually  were  made  to  the  German  branch 
of  the  British  bank,  which  local  branch  had  in  fact  acted  as  the 
intermediary  in  the  making  of  the  contract  between  the  German 
firm  and  the  principal  office  in  London.  Here  also,  the  exception 
provided  for  in  Section  5  of  the  principal  ordinance  is  not  to  apply, 
and  the  obligation  is  not  to  be  regarded  as  one  payable  to  a  German 
branch  of  an  enemy  firm.  In  view  of  the  large  quantities  of  bills 
which  were  held  by  German  branches  of  British  banks,  and  which 
had  been  discounted  by  foreign  branches  of  the  same  bank,  the 
ordinance  of  December  22,  1914,  is  of  far-reaching  importance. 
Bills  drawn  in  foreign  countries  on  Germany  have  since  the  begin- 
ning of  the  war  been  subject  to  a  moratorium.  Under  the  ordi- 
nance of  December  22,  1914,  these  bills  are  not  alone  extended  as 
other  foreign  bills  to  the  end  of  the  war  subject  to  the  payment 
of  interest,  but  interest  ceases  after  maturity  or  after  July  31,  1914, 
whichever  is  the  later  date. 

By  various  notifications  exceptions  to  the  prohibition  of  pay- 
ments have  been  introduced.  Thus,  by  various  notifications  permis- 
sion is  granted  for  the  remittance  of  sums  required  for  the  payment 
of  fees  for  patents,  trade  marks,  etc.,  or  the  payment  of  rents  and 
rent  taxes18  unless  sufficient  money  or  liquid  assets  were  left  in 
the  enemy  country  to  pay  these  charges.  As  a  matter  of  practice, 
the  German  authorities  have  also  uniformly  granted  licenses17  for 
the  transmission  of  funds  for  the  payment  of  insurance  premiums, 
interest  on  mortgages,  taxes,  deposits  for  court  costs,  attorneys' 

"RGB.  542. 

"Notification  Oct.  20,  1915,  Reichsanzeiger  No.  248. 

"These  licenses  are  issued  by  the  office  of  the  imperial  chancellor 
(Reichskanzleramt) . 


658  COLL' Mil  I A  LAW  REVIEW. 

fees  and  other  cases  where  the  transmission  of  funds  was  neces- 
sary for  the  protection  of  German  interests  in  the  enemy  country. 

The  principal  ordinance  in  terms  permits  the  remittance  of 
funds  required  for  the  support  of  German  subjects  within  the  pro- 
hibited territory.  By  a  notification  of  December  20,  1914,1S  pay- 
ments can  be  made  to  German  subjects  who  are  the  owners  of  or 
partners  in  a  business  undertaking  having  its  principal  place  of 
business  in  an  enemy  country  and  where  such  German  subject  has 
left  the  enemy  country  by  reason  of  war. 

From  the  above  statement  as  to  the  territories  to  which  pay- 
ments may  not  be  made,  it  will  be  noted  that  considerable  diversity 
is  shown  in  the  language  employed.19  The  laws  prohibit  payments 
to  the  "colonies  and  foreign  possessions"  of  Great  Britain,  France 
and  Italy.  Are  the  words,  "foreign  possessions"  to  be  interpreted 
according  to  the  national  constitutional  law  of  each  of  these  coun- 
tries? Do  the  words  "foreign  possessions"  of  Great  Britain  mean 
the  British  overseas  dominions,  exclusive  of  the  territories  that  are 
under  English  constitutional  law  "colonies"?  Clearly  the  Empire 
of  India,  the  Dominions  of  Canada  and  New  Zealand,  and  the 
Commonwealth  of  Australia  are  included  ;  but  quaere  do  the  words 
"foreign  possessions"  include  British  protectorates  such  as  Sara- 
wak, North  Borneo,  Brunei  and  Zanzibar?-0  The  same  question 
arises  as  to  the  French  protectorates,  and  as  to  German  colonies 
in  the  military  occupation  of  the  Allies.  Finally,  the  ([notion 
arises  as  to  whether  the  words  "United  States  of  America"  as  used 
in  the  notification  of  August  ().  1917,  includes  the  insular  posses- 
sions of  the  United  States.  This  is  of  importance  in  connection 
with  the  question  of  the  suspension  of  interest  payments  after 
maturity.  If  the  words  "foreign  possessions"  of  Great  Britain  do 
not  apply  to  the  British  protectorates,  or  the  words  "United  States 
of  America"  do  not  include  the  American  insular  possess!  >ns,  there 
is  no  prohibition  of  paymenl  to  persons  domiciled  or  resident  in 
these  territories,  and  interest   is  payable  after  maturity. 

The  laws  prohibil  payments,  etc.,  to  all  persons,  natural  or 
juristic,  within  the  territories  designated.  The  nationality  of  the 
recipienl  is  immaterial.21     The  laws  adopt  the  territorial  principle 

"RGB.  550. 

'"The-  not   in    force   in  the  occupied   territories  of   Belgium 

and  Russia.  The  analogous  enactments  in  Force  in  the  former  territories 
arc  reprinted  in  Huberich  and  Speyer,  German  Legislation  for  the  Omi- 
pied  'I'd ritori(  i  <'f  Belgium. 

20Bendix,  Biirgerliches   ECriegssonderrecht,   124. 

er,  Privatre  lit  di     Kim.'   ,  mi 


PAYMENTS  TO  ALIEN  ENEMIES.  659 

of  the  English  and  American  law  relating  to  trading  with  the 
enemy,  as  distinguished  from  the  principle  of  the  French  and 
Italian  enactments  which  are  based  on  nationality.  Hence,  a  pay- 
ment to  an  American  citizen  resident  in  Germany,  or  in  any  other 
territory  to  which  payments  are  not  interdicted, — whether  such 
territory  is  Allied  (e.  g.,  Austrian),  neutral  (<?.  g.,  Switzerland), 
or  enemy  (e.  g.,  Belgian  Congo), — is  permitted.22 

The  laws  prohibit  any  direct  or  indirect  payment  to  any  persons 
domiciled  or  resident  within  the  territories  named.  The  purpose 
of  the  laws  is  to  prevent  all  acts  tending  to  increase  the  resources 
of  the  enemy  state.  It  is,  therefore,  immaterial  whether  the  pay- 
ment be  made  out  of  funds  within  the  German  Empire  or  out  of 
funds  in  another  country.  A  person  within  Germany  may,  there- 
fore, not  order  his  debtor  in  a  neutral  country,  to  pay  to  a  person, 
say,  in  the  United  States,23  even  though  such  German  assets  in  the 
neutral  country  are  subject  to  attachment  or  garnishment  at  the 
suit  of  the  American  creditor.  The  voluntary  payment  would 
place  the  enemy  creditor,  and  through  him  the  enemy  state,  in 
control  of  the  funds  more  rapidly  than  if  subject  to  the  delays  of 
a  judicial  proceeding.24 

So,  also,  where  the  defendant  was  a  partner  of  a  firm  carrying 
on  business  in  Chile,  and  was  informed  by  the  resident  Chilean 
partner  that  an  English  firm  with  which  the  Chilean  firm  was  deal- 
ing had  refused  to  fill  orders  unless  certain  amounts  already  due 
be  paid,  and  thereupon  instructed  the  Chilean  partner  by  a  cable 
sent  from  Germany  through  a  neutral  country,  to  remit  to  the 
English  firm,  the  defendant  was  held  guilty  of  violation  of  the 
law.25  On  the  other  hand,  the  payment  of  the  purchase  price  of 
English  and  French  goods  to  merchants  in  a  neutral  country  with 
knowledge  that  the  sums  so  paid  would  be  used  by  such  merchants 
to  pay  for  these  goods,  was  held  to  be  no  violation  of  the  law,  and 
more  particularly  was  held  not  to  be  an  indirect  payment  to  the 
enemy  country.  The  court  said  that  it  would  be  necessarv  to  prove 
that  the  defendant  had  the  intent  to  pay  to  persons  in  England  and 
France  through  the  intermediary  of  the  neutral  persons.26 

"Mayer,  loc.  cit.,  104. 

r,49  Imperial  Supreme  Court  Decisions    (criminal  cases)    437. 

2iIbid.  This  is  similar  to  the  views  expressed  by  the  English  Court  of 
Criminal  Appeal  in  Rex  v.  Kupfer  (1915)   31  T.  L.  R.  223. 

"Deutsche  Juristen  Zeitung  (1915")  699,  49  Imperial  Supreme  Court 
Decisions  (criminal  cases)  286.  The  decision  is  criticized  by  Liszt,  in 
Juristische  Wochenschrift    (1916)    1282. 

"Imperial  Supreme  Court  (criminal  cases)  in  Deutsche  Juristen  Zeitung 
(1916)    817. 
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It  has  already  been  noted  that  payments  to  local  branches  of 
enemy  firms  are  not  prohibited.  The  question  arises  as  to  whether 
payments  can  be  made  to  a  resident  agent  of  the  foreign  enemy 
creditor.  Upon  this  point,  the  authorities  differ.  It  has  been  held 
that  where  payments  are  made  to  an  agent  who  uses  the  funds  so 
received  in  order  to  reimburse  himself  for  his  own  claims  against 
the  enemy  creditors,  there  is  no  violation  of  law.27  But  where  the 
facts  of  the  case  are  such  as  to  arouse  a  suspicion  that  the  moneys 
paid  to  the  resident  agent  will  be  transmitted  in  violation  of  law. 
the  payment  cannot  be  made.28  The  better  view  as  to  the  law  gov- 
erning payments  to  a  resident  agent  is  set  forth  in  an  opinion  of 
the  Arbitration  Board  of  the  Hamburg  Chamber  of  Commerce.29 
It  was  here  said  that  payments  could  be  made  to  a  duly  authorized 
representative,  and  that  the  question  whether  this  representative 
might  remit  to  his  principal  is  not  for  the  person  making  the  pay- 
ment or  the  debtor  to  determine.  The  payment  to  an  agent  is  not 
per  se  an  indirect  payment  to  the  enemy  creditor  so  long  as  there 
is  no  occasion  to  believe  that  the  agent  will  transmit  the  funds  to 
the  enemy  country. 

The  prevailing  opinion  is  that  where  a  payment  is  made  in  vio- 
lation of  law,  it  is  void,  and  the  person  so  paying  it  precluded 
from  recovery  under  Article  817  of  the  Civil  Code. 

A  person  doing  business  in  an  enemy  country  may  prove  in 
bankruptcy.  An  English  firm  having  an  office  in  Hamburg  pre- 
sented a  claim  against  a  bankrupt  debtor.  The  assignee  refused 
to  allow  the  claim  on  the  ground  that  under  the  ordinance  of  Sep- 
tember 30,  1914  payment  could  not  be  made.  The  court  allowed 
the  claim,  stating  that  the  mere  fact  that  the  debt  was  due  to  an 
English  firm,  was  not  a  ground  for  a  refusal  to  recognize  it.  The 
claim  was  merely  suspended  and  was  legally  in  the  position  of  a 
conditional  obligation  for  which  provision  must  be  made  by  the 


"Recht   (1916)   200  No.  433. 

^32  Entscheidungen  der  Oberlandesgerichte  2^4.    This  is  contrary  to  the 
views  of  the  .American  courts,  where  it  is  laid  down   that  a  person  paying 
t<>  ;m  agent  cannot  presume  that  tin-  agent  will  violate  the  law  by  trans- 
mitting   the    funds    received   to  an   enemy  country,   Conn  v.   Pcnn    (1818) 
Cl     I'"'      Such  payment   is  Furthermore  not   a  payment   to  a 
n  country.     Bendix,  loc,  ci!.,  124. 
"Hanseati  htszeitung  1915  (Hauptblatt)  72. 

"Decision  of  January  28th,   L91S   (Hamburg).     The  question,  however, 
whether  the  filing  of  the  claim  is  nut  precluded  under  the  ordi- 
nance "f    Vugusl  7,  1914,  directed  against  all  claims  by  foreign  creditors, 
•  lie.-,  whether  they  an-  alien  enemies  or  not,  where  the  obligation 
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The  law  suspends  existing  obligations  as  of  July  31,  1914,  in 
the  case  of  Great  Britain,  or,  as  of  April  6,  1917,  in  the  case  of 
the  United  States,  or  as  of  any  subsequent  date  upon  which  the 
obligation  matures.  The  law  is  confined  to  pecuniary  {vermo- 
gensrechtlichc)  obligations,  that  is  to  say,  obligations  which  are  or 
can  be  estimated  in  money,31  and  applies  only  to  obligations,  the 
performance  of  which  is  subject  to  German  law. 

During  the  period  of  suspension,  if  the  obligation  is  an  interest- 
bearing  one,  interest  is  payable  up  to  July  31,  1914  (or  such  subse- 
quent date  as  is  mentioned  in  the  several  ordinances)  or  up  to  the 
maturity  of  the  obligation,  whichever  is  the  later  date.  Interest  is 
not  payable  after  such  date  or  after  maturity,  even  though  the 
contract  expressly  provides  for  interest  after  maturity.  This  latter 
point  of  the  ordinance  has  been  before  the  English  court,  and  it 
was  held32  that  it  is  confiscatory,  and  as  such  is  within  the  principle 

was  incurred  prior  to  July  31,  1914.    Deutsche  Juristen  Zeitung  (1915)  885. 

Alien  enemies  are  clearly  entitled  to  prove  in  bankruptcy  claims   arising 

out  of  obligations  entered  into  after  July  31,  1914. 
31Bendix,  loc.  cit.,  127. 
3iIn  re  Fried  Krupp  Actiengesellschaft   [1917]   2  Ch.  188.     In  this  case 

Younger,  /.,  says  : 

"No  objection  can  of  course  be  taken  on  principle  to  any 
German  enactment  which  would  prohibit  during  the  war  any 
payment  of  money  by  a  German  to  any  person  resident  or 
carrying  on  business  in  enemy  country,  but  the  cancellation 
of  all  liability  for  agreed  interest  during  suspense  of  pay- 
ment, and  that  for  the  benefit  of  one  party  to  the  contract 
alone,  stands  on  quite  a  different  footing.  The  German  debtor 
has  the  use  during  the  period  of  suspension  of  the  money  he 
is  prohibited  from  paying,  and  it  is  difficult  to  find  any  just 
reason  why  he  should  in  these  circumstances  after  the  war  be 
relieved  of  his  contractual  liability  to  pay  interest  when  he  is 
not  relieved  of  the  liability  to  repay  the  principal.  In  truth, 
however,  there  is  no  justice  in  the  matter;  the  relief  is  inter- 
ested and  partial,  as  is  sufficiently  shown  by  the  fact  that  it  is 
not  made  reciprocal.  In  that  state  of  things  it  appears  to  me 
impossible  that  any  Court  in  this  country  can  recognize  a  Ger- 
man ordinance  of  this  description,  and  there  is,  I  think,  a 
cboice  of  grounds  on  which  refusal  to  do  so  can  properly  be 
based.  It  may,  I  think,  first  of  all  be  said  that  such  an  ordi- 
nance as  this  is  no  part  of  the  general  German  law,  by  which 
the  parties  to  this  contract  alone  agreed  to  be  bound.  And 
even  if  such  an  ordinance  must  be  treated  as  part  of  that  law, 
it  may,  I  think,  properly  be  held  that  no  such  essentially  one- 
sided development  of  the  system  could  have  been  within  the 
contemplation  of  either  party  to  the  contract  at  the  time  when 
they  entered  into  it  and  agreed  that  their  rights  thereunder 
were  to  be  regulated  by  German  law.  But,  further,  this  ordi- 
nance, with  its  marked  bias  in  favour  of  German  nationals  as 
against  British  subjects,  can,  in  my  opinion,  create  in  this 
country  no  disability  upon  a  person  against  whom  its  provi- 
sions are  directed,  and  the  language  of  Lord  Ellenborough  in 
Wolff  v.   Oxholm    (6  M.   &   S.   92)    may,   with   the  necessary 
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of  Wolff  v.  Ox/wlm.33  It  is,  however,  in  accord  with  the  American 
practice.34  The  question  of  the  adjustment  of  claims  arising  out 
of  acts  of  this  character  is  an  appropriate  one  for  consideration  in 
connection  with  the  treaty  of  peace. 

Charles  Henry  Huberich. 
New  York  City. 

modifications,  justly  be  applied  to  it,  so  far  as  it  operates  to 
extinguish  all  German  liability  for  conventional  interest,  as 
being  one  which  is  not  comformable  to  the  usage  of  nations, 
and  which,  therefore,  Messrs.  Wild  could  not  expect,  and 
which  neither  they  nor  we  are  bound  to  regard.  Whatever 
ground  of  decision  is  chosen,  it  is,  I  think,  clear  that  in  this 
Court  Messrs.  Wild's  debt  carries  interest  unaffected  by  the 
ordinance,  and  that  accordingly  this  summons  must  be  dis- 
missed." (At  pp.  193,  194). 
"(1817)  6  M.  &  S.  92. 

"Brown  v.  Hiatts  (1872)  82  U.  S.  177.  Field,  /.,  at  page  185,  says: 
"As  the  enforcement  of  contracts  between  enemies  made 
before  the  war  is  suspended  during  the  war,  the  running  of 
interest  thereon  during  such  suspension  ceases.  Interest  is  the 
compensation  allowed  by  law,  or  fixed  by  the  parties,  for  the 
use  or  forbearance  of  money,  or  as  damages  for  its  detention, 
and  it  would  be  manifestly  unjust  to  exact  such  compensa- 
tion, or  damages,  when  the  payment  of  the  principal  debt  was 
interdicted." 

See  cases  in  L.RA.  1917  C  672,  673,  notes  70,  71 ;  cf.,  Du  Bellois  v.  Lord 

Waterpark  (1822)  1  Dowl.  &  Ryl.  16. 


THE  NATURE  OF  A  PATENT  RIGHT. 

Few  problems  have  given  rise  to  more  confusing  diversity  of 
judicial  opinion  than  has  the  interpretation  of  the  federal  statute 
granting  to  inventors  "the  exclusive  right  to  make,  use  and  vend 
the  invention".1  Among  the  various  questions  that  have  arisen 
under  the  statute  the  most  important  has  been  the  issue  whether  a 
patent  gives  the  patentee  the  right  to  dictate  what  articles  may  or 
may  not  be  used  with  a  machine  covered  by  his  patent.  The  ques- 
tion did  not  reach  the  Supreme  Court  until  1911.  In  Henry  v.  A. 
B.  Dick  Co.,2  the  right  claimed  by  the  patentee  was  sustained.  In 
Motion  Picture  Patents  Co.  v.  Universal  Film  Mfg.  Co.,3  decided 
April  9,  1917,  the  same  right  was  denied  and  the  Dick  case  was 
explicitly  overruled. 

I. 

The  facts  in  the  Picture  Patents  case  were  as  follows.  The 
patentee  had  sold  a  patented  mechanism  for  feeding  films  through 
motion-picture  machines.  Attached  to  the  machine  was  a  plate 
stating  that  "the  sale  and  purchase  of  this  machine  gives  only  the 
right  to  use  it  solely  with  moving  pictures"  [films]  in  which  the 
patentee  has  an  interest.  The  transferee  of  the  mechanism  with 
the  plate  attached  bought  films  from  the  defendant.  The  plain- 
tiff notified  both  the  exhibitor  (the  purchaser  of  the  patented  mech- 
anism) and  the  defendant  that  the  use  of  the  defendant's  films 
in  connection  with  the  patented  mechanism  was  an  infringement 
of  the  patent  of  the  machine.  He  now  brings  a  bill  to  enjoin  the 
defendant  from  selling  films  to  the  exhibitor.  The  basis  of  his 
claim  is  (i)  that  the  use  of  other  films  than  those  in  which  the 
patentee  has  an  interest  is  an  infringement  of  the  patent  of  the 
mechanism  for  feeding  the  films,  and  (2)  that  the  defendant  in 
furnishing  films  to  the  exhibitor  with  knowledge  that  they  are 
to  be  fed  through  the  patented  mechanism  is  guilty  of  contribu- 
tory infringement  of  the  patent  on  the  mechanism. 

The  opinion  of  the  Court  by  Mr.  Justice  Clarke  says  that  the 
patent  law  simply  protects  the  patentee  "in  the  monopoly  of  that 
which  he  has  invented  and  has  described  in  the  claims  of  his 
patent."4    The  patent  "is  not  concerned  with  and  has  nothing  to 

2U.  S.  Rev.  Stat.  §  4884,  8  U.  S.  Comp.  Stat.   (1916)  §  9428. 
2  (1912 )  224  U.  S.  1,  32  Sup.  Ct.  364. 
3(1917)  243  U.  S.  502,  37  Sup.  Ct.  416. 
4243  U.  S.,  at  p.  510. 
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do  with  the  materials  with  which  or  on  which  the  machine  oper- 
ates."5 Any  right  of  the  patentee  to  control  by  restriction  the 
materials  to  be  used  in  operating  the  machine  ''must  be  derived 
through  the  general  law  from  the  ownership  of  the  property  in 
the  machine".6  The  issue  in  the  case  is  said  to  relate,  not  to  "the 
exclusive  right  to  use  the  machine",  which  is  the  right  given 
by  the  patent,  but  to  "the  right  to  use  it  exclusively  with  prescribed 
materials",  about  which  the  patent  says  nothing.7  The  restrictions 
of  the  patent  law  "have  nothing  to  do  with  the  materials  used  in 
the  operation  of  the  machine".8 

The  opinion  deals  only  indirectly  with  the  intricacies  by  which 
the  opposing  contention  is  sought  to  be  supported.  By  way  of 
dismissal  rather  than  of  refutation  it  says  that  the  meaning  of  the 
statute  "is  so  plain  that  to  argue  it  would  obscure  it".9  It  is  all 
too  true  that  the  argument  on  behalf  of  the  patentee's  contention 
has  been  obscure.  But  in  Henry  v.  A.  B.  Dick  Co.,  the  argument 
was  sufficient  to  convince  a  majority  of  the  justices  sitting  in  the 
case10  of  the  validity  of  the  contention  which  a  majority  of  the 

°243  U.  S.,  at  p.  512. 

a243  U.  S.(  at  p.  513. 

T243  U.  S.(  at  p.  512. 

8243  U.  S.,  at  p.  512. 

"243  U.  S.,  at  p.  513. 

10Only  seven  judges  participated  in  the  decision  of  Henry  v.  A.  B. 
Dick  Co.  The  case  was  argued  October  27,  1911,  and  decided  March  11, 
1912.  Mr.  Justice  Harlan  died  October  14,  1911,  and  the  commission  of 
his  successor,  Mr.  Justice  Pitney,  was  not  recorded  until  March  13, 
1912.  For  some  reason  Mr.  Justice  Day  did  not  hear  the  argument  nor 
take  part  in  the  decision.  The  case  was  decided  therefore  by  a  majority 
of  four  to  three.  Mr.  Justice  Lurton  wrote  the  majority  opinion.  With 
him  concurred  Justices  Holmes,  McKenna  ami  Van  Devanter.  Chief 
Justice  White  wrote  the  dissenting  opinion.  With  him  concurred  Justices 
Lamar  and  Hughes.  The  Ear-reaching  importance  of  the  decision  would 
seem  to  suggest  the  propriety  of  adopting  for  such  cases  some  canon 
similar  to  the  one  that  a  statute  will  not  be  declared  unconstitutional 
il  by  a  majority  of  the  full  bench.  Had  the  Court  postponed  a 
ion   until   nine  judges  could  have  participated   in   it,  the  minority  would 

have  become  the  majority.     In  Bauer  v.  O'Donnell,  decided  May  2h,  L913, 
U.  S.  1,  33  Sup.  Ct.  616,  Justices  Day  and  Pitney  voted  with  Justices 

White,    Lamar  and    Hi;  tinst   Justices    McKenna,    Holmes,   I.urton 

and  Van  Devanter  on  the  question  of  the  validity  of  a  patentee's  attempt 
to  limit  the  price  at  which  patented  articles  might  be  sold  at  retail.  While 
this  case  was  distinguished  from  the  Dick  case,  the  problems  involved 
in  the  two  cases  had  important  points  in  common,  and  the  Eour  judges  who 

Constituted    the    majority    in    the    Pick    case    made    up    the    minority     in    the 

Bauer  case.  All  doubt  as  to  the  opinions  of  Justices  I  >ay  and  Pitney  is 
removed    by    the    fact    that    in    the    Picture    Patents   case    tiny    voted    to 

rule     the     Dick     caS(  Thej      with     the     Chief     Justice     and     Justices 

Brandeis,  Clarke  and  McReynolds  constituted  the  majorit)   in  the   Picture 
Patents  case.     Mi    Fustice  Eiolmi     wrote  the  dissenting  opinion  which  was 
irred  in  bj    fustices   \l<  Kenna  and  Van   I  levanter. 
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full  bench  now  rejects.    It  therefore  merits  a  more  minute  analysis 
than  it  receives  in  the  opinion  of  Mr.  Justice  Clarke. 

II. 

The  claim  of  the  patentee  may  be  stated  as  follows.  The  statute 
by  its  terms  grants  him  the  exclusive  right  to  make,  use  and  vend 
the  invention.  "Exclusive"  is  a  term  of  prohibition.  What  the 
patent  gives  is  the  right  to  exclude  others  from  making,  using  and 
vending  the  invention.  This  right  of  the  patentee  to  exclude  others 
from  the  use  of  the  invention  is  not  granted  by  the  copyright  statute 
to  the  owner  of  the  copyright.11  The  patent  statute  therefore  con- 
fers greater  rights  than  does  the  copyright  statute.  The  right 
to  exclude  others  from  using  the  invention  is  a  right  which  is  dis- 
tinct from  that  to  exclude  them  from  making  or  vending  it.12 

The  patentee's  right  to  manufacture  or  to  sell  or  use  what  he 
has  manufactured  is  not  the  creature  of  the  patent.  If  there  were 
no  patent  statute  he  would  have  these  rights  under  the  law  of 
the  state  with  respect  to  any  article  not  under  the  ban  of  state 
law.  But  his  neighbor  would  have  the  same  right  to  manufacture,, 
sell  and  use  similar  articles.  The  patent  statute  cuts  off  this  right 
of  his  neighbor  and  gives  to  the  patentee  the  right  to  enforce  these 
prohibitions  against  his  neighbor.     This  right  of  the  patentee  to 

uThe  pertinent  words  of  the  copyright  statute  are  as  follows :  "shall 
have  the  exclusive  right:  (a)  To  print,  reprint,  publish,  copy,  and  vend 
the  copyrighted  work".    9  U.  S.  Comp.  Stat.   (1916)  §  9517. 

12In  Bobbs-Merrill  Co.  v.  Straus  (1908)  210  U.  S.  339,  at  p.  345;  28 
Sup.  Ct.  722,  Mr.  Justice  Day,  in  an  opinion  from  which  there  was  no 
dissent,  said : 

"If  we  were  to  follow  the  course  taken  in  the  argument, 
and  discuss  the  rights  of  a  patentee,  under  letters  patent,  and 
then,  by  analogy,  apply  the  conclusions  to  copyrights,  we 
might  greatly  embarrass  the  consideration  of  a  case  under 
letters  patent,  when  one  of  that  character  shall  be  presented 
to  this  court. 

We  may  say  in  passing,  disclaiming  any  intention  to  indicate 
our  views  as  to  what  would  be  the  rights  of  parties  in  circum- 
stances similar  to  the  present  case  under  the  patent  laws,  that 
there  are  differences  between  the  patent  and  copyright  statutes 
in  the  extent  of  the  protection  granted  by  them." 
And  in  Bauer  v.  O'Donnell,  supra,  footnote  10,  at  pp.  13-14,  the  same 
justice  said: 

"It  is  apparent  that  the  principal  difference  in  the  enact- 
ments lies  in  the  presence  of  the  word  'use'  in  the  patent  statute 
and  its  absence  in  the  copyright  statute.  An  inventor  has  not 
only  the  exclusive  right  to  make  and  vend  his  invention  or 
discovery,  but  he  has  the  like  right  to  use  it,  and  when  a 
case  comes  fairly  within  the  grant  of  the  right  to  use,  that  use 
should  be  protected  by  all  means  properly  within  the  scope 
of  the  statute." 
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exclude  others  is  a  right  antagonistic  to,  and  superior  to,  rights 
normally  accruing  to  owners  of  chattels  under  state  law. 

When  the  patentee  sells  a  patented  machine,  he  does  not  sell 
his  right  to  exclude  others  from  the  use  of  the  invention.  The 
purchaser  of  the  machine  acquires  no  right  to  exclude  others  from 
the  use  of  the  invention.  He  acquires  title  to  the  machine.  This 
title  passes  by  the  law  which  governs  the  sale  of  chattels,  the  law 
of  the  state.  This  law  permits  one  who  by  purchase  becomes 
owner  of  a  machine  to  use  it  in  any  way  not  forbidden  by  that 
law.  But  such  right  of  user  is  in  conflict  with  the  right  of  the 
patentee  to  exclude  others  from  all  use  of  the  invention.  Which 
right  shall  yield?  Plainly,  if  the  patentee  sells  a  machine  without 
reservation,  he  must  be  assumed  to  consent  that  the  right  to  use 
the  machine  shall  be  governed  by  the  law  of  the  state,  and  that 
the  machine  is  thereby  freed  from  the  monopoly  of  user  granted 
by  the  patent.  But  if  he  stipulates  that  he  is  not,  by  the  mere 
sale  of  the  machine,  parting  with  his  rights  under  the  patent  law, 
he  still  retains  those  rights.  The  purchaser  must  then  justify  an) 
use  of  the  machine  by  showing  that  the  patentee  has  relinquished 
some  or  all  of  his  patent  right  to  exclude  others  from  using  the 
patented  invention. 

When  a  purchaser  cannot  justify  an  infringing  use  by  impli- 
cation of  consent  of  the  patentee  from  the  sale  of  the  patented 
article,  his  only  defense  must  be  some  express  consent.  If  his 
only  proof  of  such  consent  shows  that  the  patentee  did  not  con- 
sent to  the  particular  use  which  he  is  making,  he  is  using  the 
article  in  violation  of  the  patentee's  right  to  exclude  him  from  using 
it.  He  is,  therefore,  liable  to  a  suit  for  infringement.  One  who 
knowingly  aids  him  in  such  use  is  liable  to  a  suit  for  contributory 
infringement. 

The  essence  of  the  patentee's  claim  is  that  he  has  never  parted 
with  his  right  under  the  patent  to  exclude  others  Erom  the  use  in 
question.  It  is  not  the  case  of  a  transfer  or  relinquishment  of  the 
patentee's  right,  with  a  promise  in  return  from  the  transferee 
to  refrain  Erom  certain  uses  of  tlie  patented  article,  lmt  it  is  a  case 
of  the  absence  of  a  transfer  or  relinquishment  of  the  patent  right, 
The  license  n   friction  i-  not  in  form  a  promise  from  the  purchaser 

of  the  article.      II.-  made  no  express  promise  other  than  the  one  to 

pay  for  the  machine  or  to  pay  royalties  for  its  use.     lie  merely 

received  a  notice  informing  him  that  the  article  was  patented  and 
that   the   patentee   in    selling  it    relinquished   none   of   his   rights   to 
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exclude  the  purchaser  from  using  it,  except  the  right  to  exclude 
from  using  it  with  the  materials  specified  by  the  patentee. 

This  position  is  necessarily  based  on  the  assumption  that  the 
right  to  exclude  from  use  given  by  the  patent  statute  is  not  a 
single,  indivisible  right  which  must  be  retained  in  toto  or  parted 
with  in  toto.  The  patentee  must  maintain  that  the  statute  gives  him 
a  congeries  of  many  separate  and  distinct  rights,  a  composite, 
rather  than  a  simple,  right.  He  has  a  right  to  exclude  others  from 
using  in  Chicago,  plus  a  right  to  exclude  them  from  using  in 
New  York,  plus  separate  and  distinct  rights  to  exclude  from  use 
in  each  of  all  the  other  territorial  divisions  of  the  country.  He 
has  a  right  to  exclude  from  use  on  Mondays,  plus  a  right  to  ex- 
clude on  Tuesdays,  etc.;  a  right  to  exclude  from  use  for  a  year, 
plus  a  right  to  exclude  for  the  succeeding  year,  etc.  The  patentee 
has  a  right  to  exclude  others  from  use  with  supplies  manufactured 
by  the  patentee,  plus  a  right  to  exclude  from  use  with  supplies 
manufactured  by  a  single  named  competitor  of  the  patentee,  etc. 
If  what  the  patent  law  grants  is  a  bundle  of  an  indefinite  number  of 
separate  rights  to  exclude  from  separate  specific  uses,  and  if  the 
patentee  may  part  with  one  of  these  rights  and  still  retain  the  others, 
h  would  seem  to  follow  that  any  specific  right  of  user  not  per- 
mitted by  the  patentee  remains  under  the  protection  of  his  mon- 
opoly. 

The  refusal  of  the  patentee  to  permit  some  particular  use 
may  leave  a  situation  of  restraint  of  trade.  But  the  same  situa- 
tion exists  where  the  patentee  retains  his  right  to  exclude  others 
from  all  forms  and  manner  of  use.  If  the  owner  of  a  patent  on  a 
mechanism  for  feeding  films  parts  with  none  of  his  rights  to  ex- 
clude others  from  using  that  mechanism,  he  then  restrains  all  others 
from  using  the  mechanism  with  any  films  whatever.  If  he  chooses 
to  use  his  mechanism  only  with  films  made  by  himself,  there  is 
no  trade  in  films  made  by  others  to  be  used  with  his  mechanism. 
The  patentee  then  necessarily  controls  all  the  films  that  can  be 
used  with  the  machine.  If  one  chooses  to  call  this  a  monopoly 
over  materials  not  covered  by  the  patent,  it  is  only  a  monopoly 
over  the  use  of  such  materials  with  the  patented  mechanism. 
Since  the  materials  cannot  be  used  with  the  mechanism  unless 
the  mechanism  be  used  with  the  materials,  the  complete  monopoly 
over  the  use  of  the  mechanism  inevitably  involves  a  monopoly 
over  the  use  of  materials  with  the  mechanism.  In  this  monopoly 
the  patentee  is  protected  if  he  relinquishes  no  part  of  his  right  to 
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exclude  others  from  every  use  of  the  mechanism.13  If  his  right  to 
exclude  others  is  an  aggregate  of  many  separate  rights,  and  he, 
by  licensing  only  a  particular  use  of  the  mechanism,  parts  with 
only  one  of  his  monopoly  rights,  he  still  retains  the  others.  Those 
which  he  retains  remain  under  the  protection  of  the  patent  mon- 
opoly because  they  have  not  been  parted  with.  He  has  not  sought 
to  create  any  new  rights  by  private  contract.  He  has  merely  re- 
frained from  parting  with  old  rights  created  by  the  patent. 

III. 

Such  is  the  patentee's  claim  stated  most  favorably  to  him.  And 
the  theory  underlying  the  claim  seems  to  have  been  supported  by 
the  majority  opinion  in  Henry  v.  A.  B.  Dick  Co?A  The  facts  of 
that  case  were  substantially  similar  to  those  of  the  Picture  Patents 
case.  A  patentee  of  a  mimeograph  sold  a  machine  covered  by  the 
patent.  The  machine  bore  a  plate  stating  that  the  machine  was  sold 
with  the  license  restriction  that  it  might  be  used  only  with  the 
stencil  paper,  ink  and  other  supplies  made  by  the  patentee.  The 
Supreme  Court  sustained  an  injunction  issued  against  the  de- 
fendant restraining  him  from  selling  ink  to  the  owner  of  the  ma- 
chine for  use  thereon.  The  majority  opinion  was  written  by  Mr. 
Justice  Lurton  who  had  in  1896,  when  circuit  judge,  written  the 
opinion  in  the  so-called  Button-Fastener  case.15  This  case  in  the 
circuit  court  of  appeals  is  commonly  regarded  as  the  leading  one 
in  favor  of  the  contention  of  the  patentee.  Eight  years  later, 
Judge  (now  Justice)  Van  Devanter  sustained  the  same  contention 

"Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co.  (1908)  210 
U.  S.  405,  28  Sup.  Ct.  748. 

14  "Thus,  there  are  several  suhstantive  rights,  and  each  is  the 

subject  <<\  subdivision,  SO  that  one  person  may  ho  permitted 
to  make,  bul  neither  to  sell  nor  use  the  patented  thing.  To 
another  may  be  conveyed  tin-  righl  to  sell,  hut  within  a  limited 
or  f<.r  a  particular  use,  while  t<>  another  the  patentee  may 
jjrant  only  the  righl  \<>  make  and  use,  or  to  use  only  Eor  spi 
purposes."  (224  I'.  S.f  at  p.  46). 
Earlier  in  the  opinion  it  is  said  : 

"If  it  be  a  license  to  use,  it  operates  only  as  a  righl  to  use 
without  being  liable  as  an  infringer.     If  a  licensee  be  sued,  he 
can  escape  liability  t<>  the  patentee  Tor  the  use  of  his  invention 
bowing  that  the  use  is  within  his  license.     But  if  his  use 
be  one  prohibited  by  the  license,  the  latter  is  of  n<>  avail 
defense.     *     *    *     if  the  righl  of  use  be  confined  by  sp 
restriction,  the  use  not  permitted  is  necessarily  reserved  to  the 
patentee.     It   that   reserved  control  of  use  of  the  machin 
violated,  the  patenl   is  thereby  invaded."     (224  U.   S.,  at   pp. 
25). 
"Heaton-Peninsular    Button-Fastener   Co.   v.    Eureka   Specialty   Cct    (6 
C.  C.  A.  1896)  77  Fed.  288. 
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in  the  circuit  court  of  appeals  case  of  National  Phonograph  Co.  v. 
Schlegel.™ 

The  majority  opinion  in  the  Dick  case  says  that  the  precise 
question  involved  has  never  been  decided  by  the  Supreme  Court. 
The  minority  opinion,  however,  insists  that  many  adjudications 
of  the  Supreme  Court  "directly  refute  the  existence  of  a  supposed 
right  of  extension  by  contract  of  the  patent  laws"17  and  are  there- 
fore in  conflict  with  the  doctrine  laid  down  by  the  majority.  An 
examination  of  the  cases  cited  in  support  of  this  contention  shows 
that  they  do  not  relate  to  restrictions  on  the  use  of  patented  articles. 
They  are  cases  of  conditional,  rather  than  partial,  exclusion.  They 
involve  obligations  to  do  positive  acts  such  as  the  payment  of  roy- 
alties18 or  of  an  annuity,19  or  an  agreement  to  use  one's  best  efforts 
to  introduce  the  invention.20     The  cases  established  merely  that 

18  (8  C.  C.  A.  1904)  128  Fed.  733. 

"224  U.   S.,  at  p.  56. 

"Wilson  v.  Sandford  (1850)  51  U.  S.  99;  Dale  Tile  Mfg.  Co.  v. 
Hyatt   (1888)   125  U.  S.  46,  8  Sup.  Ct.  756. 

"Hartshorn  v.  Day  (1856)  60  U  S.  211. 

20Albright  v.  Teas  (1882)  106  U.  S.  613,  1  Sup.  Ct.  550.  From  several 
other  opinions  of  the  Supreme  Court,  Chief  Justice  White  quotes  ex- 
cerpts on  which  he  relies.  That  quoted  from  Bloomer  v.  McQuewan 
(1852)  55  U.  S.  539,  as  Mr.  Justice  Lurton  points  out,  was  made 
with  reference  to  a  purchase  of  the  patented  article,  subject  to  no  speci- 
fied limitation  on  the  right  of  use.  The  case  held  that  "a  party  who  had 
purchased  the  right  to  use  a  planing  machine  during  the  period  to  which 
the  patent  was  first  limited,  was  entitled  to  continue  to  use  it  during  the  ex- 
tension authorized"  by  a  special  act  of  Congress  "unless  there  is  something 
in  the  language  of  the  law  requiring  a  different  construction."  (55  U.  S.. 
at  pp.  550-551).  That  this  is  not  the  law  where  the  original  conveyance 
from  the  patentee  expressly  stipulates  that  the  rights  acquired  by  the 
licensee  are  limited  to  the  original  term  of  the  patent  is  the  holding  of 
the  unanimous  Court  in  Mitchell  v.  Hawley   (1872)   83  U.  S.  544. 

Keeler  v.  Standard  Folding  Bed  Co.  (1895)  157  U.  S.  659,  15  Sup. 
Ct.  738,  on  which  the  Chief  Justice  also  relies,  involved  a  restriction  on 
the  territory  in  which  a  licensee  might  sell.  The  Court  held  that  such 
territorial  restriction  on  the  licensee  did  not  bind  a  purchaser  from  the 
licensee  and  that  such  purchaser  was  free  to  resell  wherever  he  chose. 
One  having  a  license  to  sell,  who  complies  with  the  terms  of  his  license, 
passes  an  unqualified  title  to  the  article.  Such  a  decision  has  no  bearing 
on  the  question  whether  a  licensee  who  has  not  complied  with  the  terms 
of  his  license  can  be  sued  for  infringement — which  was  the  question  in 
the  Dick  case. 

In  Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.  (1902)  185  U.  S. 
282,  22  Sup.  Ct.  681,  the  covenants  of  the  licensee  were  (1)  to  pay 
a  royalty;  (2)  not  to  transfer  or  assign  the  license  without  the  consent 
of  the  patentee;  and  (3)  that  the  license  might  be  revoked  for  failure 
to  manufacture.  The  suit  was  held  to  be  one  rising  under  the  patent 
laws,  but  in  a  dictum  the  opinion  stated  that  a  suit  for  breach  of  an}' 
of  the  three  conditions  would  not  involve  any  question  under  the  patent 
law.  A  suit  for  breach  of  the  first  or  third  condition  would  be  one  for 
failure    to    perform    positive   undertakings.      The    second    condition,    it    is 
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when  the  patentee  claims  from  a  purchaser  a  duty  to  do  something, 
his  claim  is  founded  in  contract  and  not  on  the  patent  right.  They 
have  no  bearing  on  the  question  whether  the  claim  of  a  duty  to 
refrain  from  doing  something  is  based  on  the  patent  right  to  ex- 
clude the  purchaser  from  the  use  which  he  is  making.  It  is  agreed 
that  the  patent  confers  on  the  patentee  no  right  to  compel  others 
to  act.  It  gives  rights  to  restrain  others  from  acting,  and  it  was 
a  right  of  this  character  which  the  patentee  was  seeking  to  enforce 
both  in  the  Dick  case  and  in  the  Picture  Patents  case.  The  dis- 
senting opinion  in  the  Dick  case  seems  unhappy  in  its  failure  to 
recognize  that  the  question  presented  had  not  previously  been 
passed  upon  by  the  Supreme  Court. 

Though  the  precise  question  had  not  been  previously  passed 
upon  by  the  Supreme  Court,  there  were  precedents  in  favor  of 
the  patentee's  contention  that  his  right  to  exclude  others  from  use 
of  the  invention  is  not  a  single,  indivisible  right.  In  Mitchel  v. 
Hawley21  the  patentee  through  his  licensee  restricted  the  use  of 
purchasers  of  machines  to  the  original  term  of  the  patent.  When 
the  original  term  had  expired  and  the  patent  had  been  renewed, 
previous  purchasers  of  machines  were  restrained  from  continuing 
their  use  of  the  machines.  The  basis  of  the  decision  was  that  the 
machines  had  not  been  withdrawn  "indefinitely  from  the  operation 

true,  imposes  a  negative,  not  a  positive,  duty.  But  the  duty  could  arise 
only  after  the  patentee  had  parted  with  some  of  his  patent  rights  by 
contract.  For  a  suit  to  be  one  for  infringement  of  a  patent  right,  it 
must  be  one  that  might  have  been  maintained  had  the  patentee  not  parted 
with  any  of  his  patent  rights.  Conditions  imposed  on  the  enjoyment  of 
the  right  to  use  in  any  way  whatsoever  are  to  be  distinguished  from  re- 
strictions on  the  kind  of  use  permitted. 

The  passages  quoted  by  the  Chief  Justice  from  the  opinions  in  the 
Kecler  and  Wooden  Pipe  cases,  abstracted  from  the  situations  to  which 
they  had  reference,  seem  pertinent  to  the  point  Eor  which  they  are  cited. 
But  the  cases  do  not  involve  the  question  before  the  Court  in  the  Dick 
case.  They  related  to  restrictions  on  the  right  to  make  ur  vend  and 
not  on  the  right  to  use.  The  infringement  claimed  in  the  Dick  case  and 
the  Picture  Patents  case  was  not  i<>r  unauthorized  sale  or  manufacture 
but  for  unauthorized  use.  Whether  an  article  has  been  released  from  the 
patentee's  monopoly  of  sale  presents  questions  entirely  different  from 
those  involved  in  deciding  whether  it  has  been  released  from  the  patentee's 

monopoly  of  use.  This  distinction  was  pointed  OUl  in  the  eases  cited  in 
tOOtnote    12,    supra.      Chief    Justice    White    doubtless    would    HOj     deny    the 

distinction.    It  is,  however,  nol  importanl   for  him  in  the  particular  case, 

since    he    holds    that    restrictions    on    the    use    of    materials    with    a    patented 

machine  are  nol   restrictions  ",,  the  use  of  the  machine,  and  that,  there- 
the  question  before  the  Court  dues  not  involve  the  patentee's  monopoly 

of    use.       But,    il     tliis    position    were    well    taken,    it     would    dispose    of    the 
ince    the     patentee    does    not    claim    that    his    exclusive    right    to   make 
or   vend   has  1m  en    infrii 

!,.s'i(/>r(j,  footnote  20. 
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of  the  franchise  secured  by  the  patent."22  This  case  establishes 
that  the  right  of  the  patentee  to  exclude  others  from  use  may  be 
relinquished  for  a  term  and  retained  for  a  succeeding  term.  Rub- 
ber Co.  v.  Goodyear23  recognizes  a  similar  division  as  to  the  place 
of  use  and  the  purpose  of  use.  Chief  Justice  White  in  his  dis- 
senting opinion  in  the  Dick  case  does  not  question  these  precedents. 
They  involve,  he  says,  a  transfer  by  the  patentee  of  only  a  part  of 
his  rights.  The  Dick  case,  he  insists,  involved  a  conveyance  of 
all  the  rights  covered  by  the  patent.  This  of  course  was  to  assume 
the  very  point  at  issue. 

We  come  to  the  nub  of  the  controversy  when  we  find  Mr. 
Justice  Lurton  making  a  contrary  assertion. 

"The    property    right    to    a    patented    machine    may 

pass  to  a  purchaser  with  no  right  of  use,  or  with  only 

the  right  to  use  in  a  specified  way,  or  at  a  specified 

place,  or  for  a  specified  purpose. 

#  *  *  >k  * 

there  is  no  difference,  in  principle,  between  a  sale 
subject  to  specific  restrictions  as  to  the  time,  place 
or  purpose  of  use  and  restrictions  requiring  a  use 
only  with  other  things  necessary  to  the  use  of  the 
patented  article  purchased  from  the  patentee.  If 
the  violation  of  the  one  kind  is  an  infringement,  the 
other  is  also."24 

This  is  reinforced  by  quotation  from  Judge  Van  Devanter's  opin- 
ion in  National  Phonograph  Co.  v.  Schlegel: 

"to  the  extent  that  a  sale  is  subject  to  any  restriction 
upon  the  use  or  future  sale  the  article  has  not  been 
released  from  the  monopoly,  but  is  within  its  limits, 
and,  as  against  all  who  have  notice  of  the  restriction, 
is  subject  to  the  control  of  whoever  retains  the  mo- 
nopoly. This  results  from  the  fact  that  the  monopoly 
is  a  substantial  property  right  conferred  by  law  as  an 
inducement  or  stimulus  to  useful  invention  and  dis- 
covers, and  that  it  rests  with  the  owner  to  say  what 
part  of  this  property  he  will  reserve  to  himself  and 
what  part  he  will  transfer  to  others,  and  upon  what 
terms  he  will  make  the  transfer."25 

K83  U.  S.,  at  p.  551. 

23 (1869)  76  U.  S.  788. 

"224  U.  S.,  at  pp.  24,  35-36. 

B224  U.  S.,  at  p.  39.     Quoted  from  128  Fed.,  at  p.  735. 
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Reference  is  also  made  to  the  Paper  Bag  case,26  which  allows  the 
patentee  to  restrain  all  others  from  any  use  whatever,  even  though 
the  patentee  did  not  use  the  invention  himself.  "This  larger  right", 
continues  Mr.  Justice  Lurton,  "embraces  the  lesser  of  permitting 
others  to  use  upon  such  terms  as  the  patentee  chooses  to  pre- 
scribe."27 In  view  of  the  other  statements  from  the  opinion,  quoted 
above,  it  seems  that  what  the  learned  justice  means  is  that  this 
larger  right  embraces  the  lesser  of  restraining  others  from  use 
except  upon  such  terms  as  the  patentee  chooses  to  prescribe. 
And  this  would  mean  that  any  use  other  than  the  one  permitted 
by  the  license  is  a  use  not  granted  and  so  a  use  reserved  by  the 
patentee.  The  opinion  clearly  seems  to  stand  for  the  proposition 
that  the  patentee's  right  to  exclude  others  from  using  is  an  aggre- 
gate of  separate  rights  to  exclude  others  from  using  in  particular 
ways  or  with  particular  materials,  and  that  a  license  restriction 
on  use  is  a  retention  of  all  rights  to  exclude  the  licensee  from  use, 
with  the  exception  of  the  right  to  exclude  from  the  particular  use 
licensed. 

From  this  it  would  seem  to  follow  that  it  matters  not  to  what 
extent  the  patentee  restricts  the  use.  Any  use  whatever  beyond  the 
one  specifically  permitted  is  one  of  the  innumerable  uses  which 
the  patent  gives  the  patentee  the  right  to  exclude  others  from  en- 
joying. There  are,  however,  other  portions  of  the  opinion  which 
cast  doubt  upon  the  inference  that  Mr.  Justice  Lurton  means  to  as- 
sert that  the  right  of  the  patentee  to  exclude  from  any  use  not 
licensed  is  absolute  and  unqualified.  After  saying  that  "If  the  use 
is  one  not  permitted,  it  is  plainly  an  infringing  use",  he  continues: 

"If  then,  we  assume  that  the  violation  of  re- 
strictions upon  the  use  of  a  machine  made  and  sold  by 
the  patentee  may  be  treated  as  infringement,  we  come 
to  the  question  of  the  kind  of  limitation  which  may  be 

lawfully  imposed  upon  the  purchaser. 

Where,    then,    i>    the   line    between    a    lawful   and    an 
unlawful  qualification  upon  the  use?    This  is  a  qu 
tion  of  statutory  constructs  u 

The  learned  justice  here  seems  to  pass   from  the  notion  that  a 

' ricti< "i  is  a  refusal  to  relinquish  the  rigl  lude 

from  the  uses  nol  licensed,  and  to  take  up  the  notion  thai   the 

"Supra,  footnote   13, 

"224  U.  S.,  at  p.  35. 
"224  U.  S.f  at  i 
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restriction  is  a  limitation  on  the  purchaser  in  his  exercise  of  rights 
received  from  the  patentee. 

This  latter  notion  is  inconsistent  with  the  holding  in  the  case 
that  the  cause  of  action  arose  under  the  patent  law  and  not  under 
the  general  law  relating  to  contracts.  For,  unless  the  right  claimed 
to  be  infringed  is  a  part  of  the  patent  monopoly  not  relinquished 
by  the  patentee,  it  is  not  a  right  granted  by  the  patent  but  is  a 
right  acquired  by  the  patentee  in  some  other  manner.  Whereas,  if 
the  right  alleged  to  be  infringed  is  a  part  of  the  patent  monopoly 
not  relinquished  by  the  patentee,  and  the  patentee  may  retain  any 
part  of  the  monopoly  that  he  chooses,  there  remains  no  field  for 
inquiry  whether  the  retention  of  the  part  in  question  is  lawful  or 
unlawful.  If  the  jurisdiction  of  the  Court  had  not  depended  upon 
the  holding  that  the  action  was  for  infringement  of  the  patent 
right,  it  might  have  been  legitimate  to  consider  the  question 
whether  the  "qualification  upon  the  use"  was  lawful,  considered 
as  a  qualification  imposed  by  contract.  The  opinion  might  then 
have  proceeded  upon  two  distinct  grounds.  But  as  the  case  came 
before  the  Court,  the  inquiry  entered  upon  seems  illegitimate  and 
logically  opposed  to  the  ground  upon  which  jurisdiction  was  ac- 
quired and  exercised. 

In  considering  what  "kind  of  limitation  may  be  lawfully  imposed 
upon  the  purchaser",  the  opinion  first  states  that  "the  purchaser 
must  have  notice  that  he  buys  with  only  a  qualified  right  of  use".29 
This  must  refer  to  the  purchaser  of  the  machine.  It  means  only 
that  there  must  be  a  statement  that  the  purchaser  of  the  machine  is 
not  admitted  to  the  unqualified  right  to  use  the  machine,  in  order 
to  rebut  the  implication  which  would  otherwise  be  implied  from 
its  sale.  This  has  nothing  to  do  with  the  lawfulness  of  the  "lim- 
itation". It  applies  merely  to  the  method  by  which  the  patentee 
must  indicate  that  a  contract  relating  to  the  patented  article  is  not 
a  contract  relating  to  the  intangible  right  granted  by  the  patent. 

The  only  other  limitation  suggested  by  the  opinion  is  equally 
inapposite.  It  is  conceded  that  "there  are  limitations  upon  the 
right  of  vending  and  using  a  patented  machine".30  But  the  right 
to  vend  and  the  right  to  use  the  article  do  not  arise  from  the  patent 
law.  What  that  law  gives  is  the  right  to  exclude  others  from  vend- 
ing and  using.  The  reason  given  in  the  opinion  why  the  particular 
restriction  in  question  was  reasonable  and  lawful  is  that  the  patent 

a>224  U.  S.,  at  p.  26. 
30224  U.  S.,  at  p.  29. 
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statute  contains  no  restraint  upon  the  patentee's  right  to  exclude 
others  from  use  and  that  "Arguments  based  up  n  suggestions  of 
public  policy  not  recognized  in  the  patent  laws  are  not  relevant."31 
This  is  to  reiterate  that  the  restriction  of  use  in  question  was  a 
reservation  of  part  of  the  monopoly  granted  by  the  patent.  While 
the  Court,  then,  will  inquire  whether  the  qualification  imposed 
on  the  use  is  lawful,  the  answer  will  be  in  the  affirmative  if  the 
restriction  is  a  reservation  of  the  monopoly  granted  by  the  patent. 
The  only  limitations  that  can  be  held  unlawful  are  those  which  are 
not  reservations  of  the  patent  monopoly.  So,  after  all,  we  have  but 
the  single  question  whether  the  restriction  was  a  reservation  of 
the  patent  right  or  a  collateral  contract.  And  the  answer  to  this 
depends  upon  whether  the  right  of  the  patentee  to  exclude  others 
from  use  is  a  divisible  or  indivisible  one.32 

3,224  U.  S.,  at  p.  35. 

^The  writer  of  a  note  on  the  Dick  case  in  25  Harvard  Law  Rev.  641 
takes  the  position  that  though  it  is  established  that  "the  patentee's  rights 
to  exclude  are  separable",  nevertheless  "the  validity  of  the  actual  con- 
dition imposed  is  a  distinct  question".     Continuing,  the  note  says : 

"The  question  here  is,  whether  under  the  general  law  of 
restraint  of  trade  the  contracts,  excluding  competition  in  un- 
patented supplies,  are  illegal ;  not  whether  restrictions  on  the 
use  of  patented  articles  may  be  imposed.  By  no  possible  con- 
struction of  the  patent  right  to  exclude  others  from  the 
invention,  can  an  illegal  monopoly  in  ordinary  commodities  be 
justified.  The  principal  case,  then,  is  a  holding  that  the 
monopoly  in  the  unpatented  articles  was  reasonable." 

It  may  readily  be  agreed  that  under  no  construction  of  the  patent 
right  can  an  illegal  monopoly  in  ordinary  commodities  In-  justified.  But 
whether  such  monopoly  is  legal  or  illegal  may  depend  upon  a  construction 
of  the  patent  act.  If  under  the  construction  adopted  by  the  Court,  the 
patentee's  monopoly  in  question  is  a  separable  part  of  the  monopoly 
granted  by  the  patent  act,  then  it  is  not  illegal,  because  the  question  of  its 
legality    is   to    be    tested    by   the    patent    act    and    not    by  1    law 

governing  contracts.  If,  however,  the  patentee's  monopoly  in  question  is 
not  a  reservation  of  a  part  of  his  patenl  monopoly,  then  "the  validity 
of  the  actual  condition  imposed"  is  dependent  on  the  general  law  of 
restraint  of  trade  and  "is  a  distinct  question".  In  deciding  this  distinct 
question,  the  Court  may  hold  the  condition  reasonable  and  therefore  net 
in  restraint  of  trade.  But  even  so,  it-  breach  is  net  an  infringement  of 
the  patent  right  Of  course  the  federal  courts  have  jurisdiction  to  de- 
termine whether  under  the  patent  act  the  license  restriction  in  question 
is  a  reservation  of  a  portion  of  the  patent  monopoly  or  a  collateral 
contract.  Bui  they  can  grant  the  remedies  for  infringement  only 
first  finding  that  the  license  restriction  was  a  reservation  o 
of  tin-  patenl  monopoly.  The  question  certified  t<>  the  Suprem  Court 
in  the  i  ii,  k  case  was:  "Did  the  acts  of  the  defendants  constitute  con- 
tributory infrini  'he  complainant's  patents?"  (224  U.  S.,  at 
p.   12).     Thai  question   the  majority  answered   in   the  affirmative,   tl 

arily  holding  that  the  patentee  had  nol  parted  with  his  patent  right 
to  exclude  the  purchaser  of  the  mimeograph  from  using  it  with  ink 
purchased    from   the   defendants.      Foi  why   an   inquiry   into 

tie    character  and   extent   of    the   restraint   of    tradi  the   license 
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IV. 

There  is  no  disagreement  among  the  judges  that  the  patent  right 
to  exclude  others  from  use  is  divisible  with  respect  to  restrictions 
as  to  the  time,  place  and  purpose  of  use.33  On  what  grounds,  then, 
is  it  to  be  declared  that  the  right  is  not  equally  divisible  with  respect 
to  other  restrictions  on  the  use  ? 

Both  the  Chief  Justice  and  Mr.  Justice  Clarke  avoid  the  neces- 
sity of  meeting  this  issue  when  they  insist  that  the  license  restric- 
tions in  question  are  not  restrictions  on  the  use  of  the  machine,  but 
en  the  use  of  materials  with  the  machine.  But  may  it  not  equally 
well  be  said  that  the  restrictions  which  have  been  sustained  as 
reservations  of  the  patent  right  have  been  restrictions,  not  on  the 
use  of  the  machine,  but  on  the  time,  place  and  purpose  of  using  the 
machine?  The  patent  is  as  silent  with  respect  to  the  time  and 
place  at  which,  and  the  purpose  for  which,  others  may  be  excluded 
from  use,  as  it  is  with  respect  to  the  materials  with  which  others 
may  be  excluded  from  use.  Both  the  dissenting  opinion  in  the 
Dick  case  and  the  majority  opinion  in  the  Picture  Patents  case 
seem  to  assume  that  the  restriction  must  necessarily  be  either 
(i)  a  restriction  on  the  use  of  materials  with  the  machine  or  (2)  a 
restriction  on  the  use  of  the  machine  with  the  materials,  and  that 
if  it  is  one  it  cannot  be  the  other.34    In  truth  it  cannot  be  one  with- 

restriction  is  material  in  deciding  whether  or  not  the  restriction  is 
a  reservation  of  a  part  of  the  patent  monopoly,  see,  infra,  pp.  681-684. 

License  restrictions  which  are  not  reservations  of  a  part  of  the  patent 
monopoly  may  be  held  reasonable  and  therefore  not  in  restraint  of  trade, 
although  similar  restrictions  imposed  in  contracts  relating  to  ordinary  chat- 
tels may  be  held  unlawful.  Bement  v.  National  Harrow  Co.  (1902)  186 
U.  S.  70,  22  Sup.  Ct.  747,  was  an  action  brought  in  a  state  court  for  dam- 
ages accruing  from  the  violation  of  a  price-fixing  agreement  connected 
with  a  license  to  manufacture  and  sell  patented  articles.  The  contracts 
related  to  interstate  commerce,  and  the  case  was  taken  to  the  Supreme 
Court  on  the  question  whether  the  agreements  violated  the  Sherman  Law. 
It  was  held  that  they  did  not.  The  Bement  case  was  distinguished  and 
declared  inapplicable  to  price-fixing  agreements  in  respect  to  the  sale  of 
unpatented  articles  in  Dr.  Miles  Medical  Co.  v.  Park  &  Sons  Co.  (1911) 
220  U.  S.  373,  at  p.  401,  31  Sup.  Ct.  376.  For  decisions  holding  that  price 
restrictions  on  the  resale  of  copyrighted  or  patented  articles  are  not  reser- 
vations of  the  statutory  monopoly,  see  cases  cited  in  footnote  12,  supra, 
and  Straus  v.  Victor  Talking  Machine  Co.  (1917)  243  U.  S.  490,  37  Sup. 
Ct.  412.  That  the  Bement  case  is  not  authority  for  a  doctrine  that  no 
price-fixing  agreement  annexed  to  the  sale  of  a  patented  article  can  be 
obnoxious  to  the  Sherman  Act  is  made  clear  in  Standard  Sanitary  Mfg. 
Co.  v.  United  States  (1912)  226  U.  S.  20,  33  Sup.  Ct.  9.  See  Grosvenor, 
Patent  Rights  and  the  Anti-Trust  Laws,  17  Columbia  Law  Rev.  208. 

^See,  supra,  pp.  670-671 

"This  cannot  be  the  position  of  Mr.  Justice  Day,  although  he  con- 
curred in  the  majority  opinion  in  the  Picture  Patents  case,  for  in  his 
opinion  in  Bauer  v.  O'Donnell,  supra,  footnote  10,  at  p.  15,  he  said  of  the 
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out  at  the  same  time  being  the  other  also.  The  so-called  monopoly 
which  it  is  alleged  the  license  restriction  gives  the  patentee  in 
articles  not  covered  by  the  patent  is  only  a  monopoly  in  the  use 
of  those  articles  with  the  patented  invention.  And  this  he  has 
because  he  has  a  monopoly  in  the  use  of  the  patented  invention 
with  those  articles  as  well  as  with  all  other  articles.  If  A  is  mar- 
ried to  B,  B  is  married  to  A.  If  A  is  granted  a  monopoly  in  the 
use  of  the  patented  invention  with  particular  articles,  he  is  inev- 
itably granted  a  monopoly  in  the  use  of  those  particular  articles 
with  the  patented  invention.  Otherwise,  if  the  defendant,  when 
sued  for  infringement,  could  show  no  license  at  all,  he  might  defend 
by  alleging  that  he  was  not  using  the  patented  machine  but  was 
merely  using  unpatented  materials  with  the  patented  machine. 

In  support  of  his  position,  Mr.  Justice  Clarke  says  that  "The 
grant  is  of  the  exclusive  right  to  use  the  mechanism  to  produce 
the  result  with  any  appropriate  material".35  Previously  he  says 
that  the  "effect  of  his  patent  is  to  restrain  others  from  *  *  * 
using".36  He  should  therefore  say  that  the  grant  is  of  the  right  to 
exclude  others  from  using  the  mechanism  "with  any  appropriate 
materials".  It  is  then  immaterial  that  "the  materials  with  which 
the  machine  is  operated  are  no  part  of  the  patented  machine".8' 
For  the  patentee  has  nevertheless  the  right  to  exclude  others  from 
using  the  machine  with  those  appropriate  materials,  and  this  right 
he  has  not  parted  with,  since  by  an  explicit  reservation  lie  has 
rebutted  any  implication  that  by  selling  the  machine  he  relinquishes 
his  entire  right  to  exclude  the  purchaser  from  its  use. 

Mr.  Justice  Clarke  further  lays  down  that  "The  difference  is 
clear  and  vital  between  the  exclusive  right  to  use  the  machine  which 

Dick  case:  "It  was  under  the  right  to  use  that  the  license  notice  in 
question  was  sustained,  and  it  is  obvious  that  the  notice  in  thai  case 
dealt  with  the  use  of  the  machine  and  limited  ii  to  use  only  with  the 
paper,  ink  and  supplies  of  the  manufacture  of  the  patentee."  Possibly 
Mr.  Justice  McReynolds  takes  the  same  position,  for  the  statement  of  the 
reporter  in  the  Picture  Patents  ease  is  thai  "Mr.  Justice  McReynolds 
concurs  in  the  result."  (243  LJ.  S.  at  p.  519).  [f  his  disagreement  with 
the  opinion  relates  to  the  premise  that  a  restriction  on  the  use  of  materials 
with  a  machine  is  not  a  restriction  on  the  use  of  the  machine  with  the 
materials,  then  not  more  than  four  members  of  the  Court  favor  the  theory 
on  which  the  opinion  would  lead  us  t<>  infer  that  the  rase  was  decided. 
This  affords   some   excuse    Eor  our  quest    for  a   theory   which   would   be 

ptable  to  all   the  members  of  the  Court    who  agree  that   a   restriction   on 

the  use  of  materials  is  not  a  reservation  id'  a  pari  of  the  monopoly  granted 
by  the  patent. 

r.  S„  at  p.  512. 

I     S  ,  at  ,».  sin. 

T.   S.,  at   p.   512. 
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the  law  gives  the  inventor  and  the  right  to  use  it  exclusively  with 
prescribed  materials  to  which  such  a  license  notice  as  we  have  here 
seeks  to  restrict  it".38  This  comes  near  to  being  mere  play  upon 
words.  This  so-called  "exclusive  right  to  use  the  machine  which 
the  law  gives  the  inventor"  is  the  right  to  exclude  others  from  the 
use  of  the  machine.  The  right  alleged  by  the  patentee  in  the  cases 
under  consideration  is  the  right  to  exclude  others  from  the  use  of 
the  machine  except  when  such  use  is  with  designated  materials. 
The  case  presents  no  question  involving  any  right  of  the  patentee 
to  use  the  machine  "exclusively  with  prescribed  materials".  Any 
so-called  right  of  the  purchaser  of  a  patented  machine  "to  use  it 
exclusively  with  prescribed  materials"  is  the  right  not  to  be  excluded 
from  using  it  with  designated  materials,  which  right  the  patentee 
does  not  contest.  The  right  of  the  purchaser  which  the  patentee 
does  deny  is  the  right  not  to  be  excluded  from  using  it  with  undes- 
ignated materials,  when  the  patentee  has  informed  the  purchaser 
that  he,  the  patentee,  relinquishes  only  his  right  to  exclude  the  pur- 
chaser from  use  with  the  designated  materials. 

It  is  established  that  there  is  no  "vital  difference"  between  the 
right  of  the  patentee  to  exclude  others  from  the  use  of  the  machine 
and  his  right  to  exclude  them  from  its  use  except  at  a  designated 
time  or  place  or  for  a  designated  purpose.  The  right  to  exclude 
from  use  at  all  times  and  places  and  for  all  purposes  includes  the 
rights  to  exclude  from  use  except  at  designated  times  or  places  or 
for  designated  purposes.  The  latter  rights  are  separate  subdivisions 
of  the  former.  The  patentee  by  licensing  only  a  use  at  a  particular 
time  or  place  or  for  a  particular  purpose  relinquishes  his  separate 
right  to  exclude  from  that  use  without  relinquishing  his  separate 
rights  to  exclude  from  other  uses. 

This  doctrine,  however,  the  Picture  Patents  case  declines  to 
apply  to  a  license  to  use  only  with  particular  materials.  It  holds 
in  effect  that  the  patentee,  when  he  seeks  to  license  only  a  use 
with  particular  materials,  does  not  relinquish  a  separate  right  to 
exclude  from  use  with  those  materials,  because  his  right  to  exclude 
from  use  with  those  materials  is  not  separate  from  or  severable 
from  his  right  to  exclude  from  use  with  all  materials.  He  must 
exclude  from  use  with  all  materials  or  with  none,  since  his  right 
to  exclude  from  use  with  "any  appropriate  materials"  is  a  single 
indivisible  right  of  exclusion.  From  the  law  which  governs  the 
sale  of  chattels  the  purchaser  of  the  machine  acquires  the  right  to 

"243  U.  S.,  at  p.  512. 
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use  it  with  such  materials  as  he  may  choose.  The  patentee  has  not 
sought  to  retain  his  patent  right  to  exclude  others  from  the  use 
of  that  machine,  for  that  right  was  a  right  to  exclude  them  from 
use  with  all  materials,  and  he  has  not  sought  to  exclude  the  pur- 
chaser from  use  with  all  materials  but  only  from  use  with  particular 
materials.  As  Chief  Justice  White  puts  it,  "every  use  which  the 
patent  protected  was  transferred  *  *  *  and  the  very  exist- 
ence of  the  particular  restriction  under  consideration  presupposes 
such  right  of  complete  enjoyment".39 

There  is  no  logical  flaw  in  holding  that  the  patent  right  is  a 
simple  rather  than  a  composite  right  and  therefore  confers  on  the 
patentee  no  authority  to  split  his  right  of  exclusion  into  many  rights 
of  partial  or  conditional  exclusion.  Though  the  patentee  may 
exclude  others  from  all  uses,  it  does  not  follow  that  when  he  does 
not  seek  to  exclude  from  all,  he  may  exclude  from  some  but  not  all. 
Partial  exclusion  is  different  from  total  exclusion  because  it  has 
different  consequences.  Speaking  mathematically,  total  exclusion 
is  the  sum  of  all  possible  partial  exclusions,  and  the  whole  includes 
all  its  parts.  But  it  does  not  follow  that  rights  with  respect  to  all 
of  the  parts  collectively  are  rights  with  respect  to  any  isolated  part. 
Our  problem  is  not  one  of  mathematics.  Because  a  state  may  ex- 
clude all  women  from  the  electorate,40  it  does  not  follow  that  it  may 
admit  those  of  one  complexion  and  exclude  those  of  another.41 
Because  a  state  may  forbid  all  persons  to  peddle  without  a  license, 
it  docs  not  follow  that  it  may  forbid  those  under  seventy  and  permit 
those  above  that  age,  or  forbid  those  who  have  not  been  soldiers 
or  sailors  and  permit  those  who  have.4-  Because  a  patent  gives  the 
right  to  exclude  others  from  all  use-,  it  does  not  necessarily  give  the 
right  to  exclude  from  some  but  not  all. 

V. 
These  contending  opinions  of  the  judge-  have  been  efforts  to 
find  the  meaning  of  the  language  granting  "the  exclusive  right  to 
use".  But  the  language  is  silent  on  the  particular  problem  which  the 
judges  have  had  to  solve.  It  is  clear  thai  the  right  in  issue  is  not 
that  of  the  patentee  to  use.  It  is  his  righl  to  be  the  only  one  to  use, 
his  right  to  exclude  others  from  using.    Had  the  statute,  however, 

read  that  the  patentee  shall  have  the  righl  to  exclude  others   from 

"224  U.  S.,  at  p.  53. 

"Minor  v.   Happersett    (1874)   88  U.   S    162 

"Gwinn  v.  United  States  (1915)  238  V.  S.  347,  35  Sup.  Cl 

"Commonwealth  v.  Hanna  (1907)   195  Mass.  262,81   N.  K    149. 
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using  the  patented  invention,  the  problem  would  not  have  been 
simplified.  The  statute  would  still  have  been  silent  as  to  whether  it 
meant  to  grant  a  single,  indivisible  right  to  exclude  others  from  all 
uses,  or  a  bundle  of  separate  rights  to  exclude  others  from  any  par- 
ticular use  without  necessarily  excluding  them  from  all  uses.  The 
Court  has  had  to  guess  at  the  meaning  of  language  which  has  more 
than  one  possible  meaning. 

But  this  much  may  be  said.  The  statute  certainly  grants  the 
patentee  the  right  to  exclude  others  from  all  use.  Where  the  pat- 
entee contends  that  the  defendant  has  no  right  to  use  at  all,  there 
is  no  dispute  that  he  claims  under  his  patent.  Where,  however, 
this  is  not  the  right  in  issue,  the  patentee  who  objects  only  to  a 
particular  use  must,  to  base  his  complaint  upon  his  patent  right, 
insist  that  the  right  to  exclude  from  some  but  not  all  use  is  embraced 
within  the  right  to  exclude  from  all  use.  Where  he  makes  a  claim 
under  the  statute  which  is  not  explicitly  sanctioned  by  the  language 
of  the  statute,  he  must  establish  it  by  inference  from  that  language. 
Clearly  the  patentee  cannot  show  that  the  right  to  exclude  from 
some  but  not  all  use  is  a  necessary  inference  from  the  right  to 
exclude  from  all  use.  The  most  that  he  can  show  is  that  the  infer- 
ence for  which  he  contends  is  a  permissible  and  a  reasonable  one. 

The  inference  is  permissible  because  many  rights  of  exclusion 
are  bundles  of  separate  rights.  I  may  exclude  you  entirely  from 
my  land  and  I  may  admit  you  to  cut  trees  but  not  to  pick  apples. 
The  test  of  whether  the  inference  is  a  reasonable  one  does  not 
belong  to  the  realm  of  mathematics  or  of  formal  logic.  It  is  the 
test  of  consequences.  If  the  results  of  a  partial  exclusion  or  of  a 
number  of  partial  exclusions  disturb  no  interests  or  violate  no  poli- 
cies that  would  not  be  disturbed  or  violated  by  total  exclusion,  then 
it  is  reasonable  to  regard  a  right  of  total  exclusion  as  a  composite 
of  separate  rights  of  partial  exclusion.  On  this  ground  we  may  sus- 
tain the  patent  cases  which  have  allowed  patentees  to  treat  their 
rights  to  exclude  others  from  use  of  patented  articles  as  separate 
rights  with  respect  to  time,  place  and  purpose  of  use.  The  results 
of  an  exclusion  from  use  which  is  limited  as  to  time,  place  or  pur- 
pose are  seldom  likely  to  violate  any  policy  that  is  not  violated  by 
total  exclusion  from  use.  Cases  sanctioning  such  partial  exclu- 
sions as  reservations  of  a  portion  of  the  patent  right  do  not  permit 
the  patentee  to  extend  his  monopoly  to  other  articles  than  the  one 
covered  by  his  patent.  The  restraint  of  trade  which  they  render 
possible  is  less  than  that  which  would  result  from  total  exclusion. 
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The  judges  who  have  proceeded  on  the  theory  that  the  designa- 
tion by  the  patentee  of  a  single  use  which  alone  was  licensed  is  a 
reservation  by  the  patentee  of  his  separate  rights  to  exclude  from  all 
other  uses  seem  to  have  recognized  that  there  were  limitations  upon 
the  divisibility  of  the  right  of  total  exclusion  into  separate  rights  of 
partial  exclusion.  The  fact  that  Air.  Justice  Lurton  in  the  majority 
opinion  in  the  Dick  case  thought  it  necessary  to  consider  "the 
question  of  the  kind  of  limitation  which  may  lawfully  be  imposed 
upon  the  purchaser"  has  already  been  noted.43  His  recognition  of 
qualifications  upon  the  general  rule  he  favors  is  still  clearer  from 
his  earlier  opinion  in  the  Button-Fastener  case  in  which  he  says : 

"We  are  not  at  all  prepared  to  say  that  there  are  no 
limitations  upon  a  patentee's  power  of  contract  with 
reference  to  the  use  of  his  invention  by  others.  The 
property  right  of  a  patentee  is,  after  all,  but  a  property 
right,  and  subject,  as  is  all  other  property,  to  the 
general  law  of  the  land.  We  may  also  concede  that 
contracts  respecting  the  use  of  inventions  and  discov- 
eries are.  like  all  other  contracts,  subject  to  the  lim- 
itations imposed  by  definite  principles  of  public 
policy."44 

In  illustration  he  refers  with  approval  to  cases45  holding  that  a 
patentee  who  sells  patented  articles  to  a  telephone  company  cannot 
withhold  from  the  purchaser  the  right  to  use  the  articles  in  serving 
a  telegraph  company.    Of  these  cases  Judge  Lurton  says: 

"The  patentees  were  under  no  obligation  to  license 
the  use  of  their  inventions  by  any  public  telephone 
company.  Having  done  so,  however,  they  were  not  at 
liberty  to  place  restraints  upon  such  a  public  corpora- 
tion which  would  disable  it  from  the  discharge  of  all 
the  duties  imposed  upon  companies  engaged  in  the 
discharge  of  duties  subject  to  regulation  by  law.  It 
could  not  be  a  public  telephone  company,  and  could 
not  exercise  the  franchise  of  a  common  carrier  of 
messages,  with  such  exceptions  in  tin-  -rant;  the 
exception,    being   repugnant    to    the   grant,    was    void; 

and  the  rights  acquired  under  the  .-rant  were  enforced 

in-4  the  grantor,  without  regard  to  the  exception 

or  condition.     Neither  the  patentee,  nor  the  machine 

"Supra,  footnote  28. 

"Supra,  Footnote  15,  at  pp.  292  293. 

•Missouri  v.  Bell  Telephone  Co  (C  C.  1885)  23  Fed.  539;  State  v. 
Delaware*  V  Tel  S  Tel  Co  (C.  C  1891)  \7  Fed  633;  Delaware  &  A. 
Tel  te  (3  C.  C.  A    1892)  50  Fed.  677. 
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involving  his  invention,  nor  a  license  for  use,  can  be 
exempted  from  the  liabilities  and  regulations  which, 
in  the  public  interest,  attach  to  all  persons  and  prop- 
erty under  the  general  law  of  the  land."40 

It  will  be  observed  that  some  of  Judge  Lurton's  language  seems 
to  support  the  theory  that  the  license  restriction  is  a  contract  col- 
lateral to  the  relinquishment  by  the  patentee  of  his  right  to  exclude 
from  all  uses.  If,  however,  this  were  the  legal  nature  of  the  trans- 
action, a  forbidden  use  would  be  only  a  breach  of  contract  and  not 
an  infringement  of  a  reserved  patent  right.  So  that  the  only  inter- 
pretation of  the  language  consistent  with  the  decision  in  the  case 
is  that  it  means  that  the  patentee's  right  of  exclusion  is  not  sus- 
ceptible of  division  into  partial  exclusions  which  have  consequences 
that  the  patent  law  cannot  reasonably  be  deemed  to  have  intended 
to  foster  or  sanction. 

The  dissenting  opinion  of  Mr.  Justice  Holmes  in  the  Picture 
Patents  case  has  qualifications  similar  to  those  expressed  by  Mr. 
Justice  Lurton.  After  stating  that  the  patentee  "for  whatever 
motive  *  *  *  may  keep  his  device  wholly  out  of  use",  Mr. 
Justice  Holmes  says : 

"So  much  being  undisputed,  I  cannot  understand 
why  he  may  not  keep  it  out  of  use  unless  the  licensee, 
or,  for  the  matter  of  that,  the  buyer,  will  use  some 
unpatented  thing  in  connection  with  it.  Generally 
speaking  the  measure  of  a  condition  is  the  conse- 
quence of  a  breach,  and  if  that  consequence  is  one  that 
the  owner  may  impose  unconditionally,  he  may  im- 
pose it  conditionally  upon  a  certain  event."47 

Then  follows  the  qualification  : 

"No  doubt  this  principle  might  be  limited  or  ex- 
cluded in  cases  where  the  condition  tends  to  bring 
about  a  state  of  things  that  there  is  a  predominant 
public  interest  to  prevent."48 

From  these  observations  it  is  tolerably  clear  that  the  controlling 
considerations  in  solving  the  problem  of  interpretation  have  been 
considerations  of  policy.  The  judges  who  have  favored  the  pat- 
entee's contention   have  believed  that  it  was  consistent  with  the 

"Supra,  footnote  15,  at  p.  293. 
"243  U.  S.,  at  p.  519. 
"243  U.  S.,  at  p.  520. 


682  COLUMBIA  LAW  REVIEW. 

purposes  of  the  patent  law.49  Those  who  have  held  that  the  suit 
of  the  patentee  was  not  one  for  infringement  have  thought  that 
the  contrary  holding  sanctioned  practices  hostile  to  the  statutory 
and  common-law  prohibitions  against  restraint  of  trade  and  not 
within  the  exceptions  to  those  prohibitions  which  it  was  the  object 
of  the  patent  statute  to  establish.50 

49Both  Mr.  Justice  Lurton  and  Mr.  Justice  Holmes  recall  that  it  has 
been  held  to  be  consistent  with  the  purpose  of  the  patent  law  to  permit 
the  patentee  to  keep  his  invention  wholly  out  of  use,  and  make  the  point 
that  in  such  case  there  would  be  no  trade  at  all  in  materials  to  be  used 
with  the  patented  article.  "But  there  is  no  predominant  public  interest", 
says  Mr.  Justice  Holmes,  "to  prevent  a  patented  tea  pot  or  film  feeder 
from  being  kept  from  the  public.  *  *  *  Neither  is  there  any  such 
interest  to  prevent  the  purchase  of  the  tea  or  films,  that  is  made  the 
condition  of  the  use  of  the  machine."  (243  U.  S.,  at  p.  520).  And  Mr. 
Justice  Lurton  says  that  the  market  for  the  unpatented  articles,  which 
the  patentee  "takes  to  himself,  was  a  market  which  he  alone  created  by 
the  making  and  selling  of  a  new  invention."  (-'24  U.  S.,  at  p.  M).  He 
implies  that  unless  the  public  gains  from  the  use  of  the  invention  more 
than  it  loses  from  complying  with  the  terms  of  the  patentee,  "the  patented 
article  will  not  find  a  market".  The  inference  is  that  the  patentee  can  get 
by  his  license  restrictions  no  more  than  the  worth  of  his  contribution 
to  the  public,  and  that  it  was  the  object  of  the  patent  law  to  secure  to 
the  patentee  the  worth  of  his  contribution.  "It  must  not  be  forgotten 
that  we  are  dealing  with  a  constitutional  and  statutory  monopoly.  An 
attack  upon  the  rights  under  the  patent  because  it  secures  a  monopoly 
to  make,  to  sell  and  to  use,  is  an  attack  upon  the  whole  patent  system. 
We  are  not  at  liberty  to  say  that  the  Constitution  has  unwisely  pro- 
vided for  granting  a  monopolistic  right  to  inventors,  or  that  Congress 
has  unwisely  failed  to  impose  limitations  upon  the  inventor'-  exclusive 
right  of  use"     (224  U.  S„  at  p.  35). 

E  Justice  White  says  that  the  ruling  of  the  majority  in  the  Dick 
case  "in  effect  is  that  the  patentee  has  the  power,  by  contract,  to  extend 
his  patent  rights  so  as  to  bring  within  the  claim  of  his  patent  things  which 
are  not  embraced  therein,  thus  virtually  legislating  by  causing  the  patent 
]aWs    i  ubjects    t"   which   without   the   exercise   of    tin-    right_  of 

contract  they  could  not  reach,  the  result  being  not  only  to  multiply 
monopolies  at  the  will  of  an  interested  party,  but  also  to  destroy  the 
jurisdiction  of  the  state  courts  oVer  subjects  which  from  the  beginning 
have  been  within  their  authority."  (224  U.  S.,  at  p.  53),  The  operation 
of  the  device  of  license  restrictions,  he  says,  tends  "to  subject  the  whole 
of  socictv  to  a  widespread  and  irksome  monopolistic  control."  (224 
l'.  S.,  at  p.  56).  "My  mind  cannot  shake  off  the  dread  of  th 
tension  of  '-rah  practices  which  must  come  from  the  decision  oi  the 
court  now  rendered.  Who,  1  submit,  can  put  a  limit  upon  the  extent  ol 
opoly  and  wrongful  restriction  which  will  arise,  especially  if  by 
,i,h  ;,  powei  a  contract  which  otherwise  would  be  void  as  against  public 
poliq  ma  Fully  maintained?"     (224  U.  S.,  at  pp.  70-71). 

Mr.  Instiee  Clarke  says  that  the  en  force,,  lent  of  the  license  restric- 
tions would  give  the  patentee  a  monopoly  in  unpatented  articles  "thus  in 
effect  extending  the  power  to  the  owner  of  the  patent  \<>  tix  the  price 
to  the  public  of  the  unpatented  supplies  as  effectively  as  he  may  fix  the 
price  on  th.  patented  machine."  (243  U  S,  at  p  517).  He  relets  to  the 
,,,  e  the  decision  <>i  1  tenrj  v.  \  B.  1  >icl 
i.  infra)  as  confirming  his  conclusion.  That  conclusion,  he 
says,  "renders  it   unnecessary  to  make   the  application  of   this   statite  to 
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If,  then,  we  seek  an  answer  to  the  question  whether  the  pat- 
entee's right  of  exclusion  is  divisible  or  indivisible  by  nature,  we 
must  say  that  this  depends  upon  the  consequences  attendant  on 
holding  it  one  or  the  other.  The  nature  of  the  right  is  not  defined 
by  the  statute  which  creates  it.  Its  nature  must  be  discovered  by 
reasoning  about  it.  Reasoning  which  failed  to  take  account  of  the 
practical  consequences  of  positing  one  nature  or  another  would  be 
unmindful  of  the  fact  that  the  statute  was  designed,  not  as  a  text 
for  abstract  speculation,  but  as  an  instrument  for  regulating  a  zone 
of  practical  affairs.  The  objects  of  the  patent  statute  were  prac- 
tical objects.  Any  wise  endeavor  to  discover  the  nature  of  the 
rights  created  by  the  patent  statute  must  therefore  take  account  of 
practical  considerations. 

As  soon  as  we  face  the  problem  in  this  way  we  discover  that  the 
practical  considerations  which  apply  to  some  transactions  relating 
to  the  patent  right  do  not  apply  to  others.  We  cannot  say  there- 
fore that  the  patent  right  has  the  same  nature  for  all  purposes. 
The  situation  here  is  not  different  from  what  it  is  in  the  physical 
sciences.  The  nature  of  any  physical  substance  cannot  be  predi- 
cated apart  from  its  adaptability  to  specific  uses.  And  a  substance 
may  have  as  many  natures  as  there  are  uses  to  which  it  may  be  put. 
Substances  which  have  like  natures  for  one  use  may  have  unlike 
natures  for  others.  Fresh  water  quenches  both  fire  and  thirst. 
It  has  these  two  natures.  For  one  of  these  purposes  the  nature 
of  salt  water  is  the  same  as  that  of  fresh  water;  for  the  other 
purpose,  its  nature  is  quite  different.  So  the  patent  right  to  exclude 
others  from  use  of  a  patented  invention  may  have  different  natures 
depending  on  the  kind  of  use  in  question.  It  may  be  a  unit  with 
respect  to  some  characteristics  and  an  aggregate  with  respect  to 
others.  Thus  the  same  judge  may  hold  one  license  restriction  on 
the  use  a  reservation  of  a  part  of  the  patent  right  and  regard 
another  as  an  attempt  to  limit  by  collateral  contract  the  enjoyment 
of  a  complete  release  from  the  monopoly. 

Judges  who  have  drawn  the  line  in  different  places  have  agreed 
that  some  line  had  to  be  drawn.  They  have  agreed  that  the  right 
of  the  patentee  to  exclude  others  from  use  was  divisible  into  some 
uses  and  incapable  of  division  into  others.    They  have  differed  on 

the  case  at  bar  which  the  Circuit  Court  of  Appeals  made  of  it  but  it 
must  be  accepted  by  us  as  a  most  persuasive  expression  of  the  public 
policy  of  our  country  with  respect  to  the  question  before  us".  (243  U.  S., 
at  pp.  517-518). 
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the  question  whether  the  result  of  holding  the  right  divisible  along 
the  lines  in  issue  would  be  consistent  or  inconsistent  with  the  objects 
which  the  patent  statute  was  passed  to  promote.  This  was  a  differ- 
ence not  to  be  resolved  by  any  inexorable  logic.  The  tool  to  be 
used  was  not  the  syllogism  but  a  practical  judgment  about  practical 
consequences.  This  goes  far  to  explain  the  divergence  of  opinion 
among  the  judges.  It  is  to  be  regretted  that  the  opposing  opinions 
have  not  marked  more  precisely  the  logical  issue  between  them. 
But  with  the  issue  clearly  drawn,  there  is  ample  room  for  disagree- 
ment as  to  which  side  of  the  line  any  particular  case  may  fall.  Yet 
such  opportunity  for  disagreement  might  have  been  entirely  fore- 
closed had  the  drafters  of  the  patent  statute  foreseen  the  uses  to 
which  it  might  be  put  and  stated  definitely  the  legislative  intention 
with  respect  to  each  particular  use.51 

"By  the  Clayton  Act,  38  Stat.  730,  passed  in  1914,  Congress  declared 
it  unlawful  for  persons  engaged  in  interstate  commerce  to  make  a  lease, 
sale,  or  contract  for  sale,  of  goods,  merchandise,  machinery  etc.,  whether 
patented  or  unpatented,  on  the  condition  or  understanding  that  the  lessee 
or  purchaser  shall  not  use  the  goods,  machinery,  supplies  ete.  of  a  com- 
petitor, where  the  effect  "may  be  to  substantially  lessen  competition  or 
tend  to  create  a  monopoly  in  any  line  of  commerce".  This  statute  was 
passed  as  an  amendment,  not  to  the  patent  law,  but  to  the  anti-trust  laws. 
The  circuit  court  of  appeals  held  the  statute  applicable  to  the  principal 
case,  since  it  appeared  that  by  enforcement  of  the  license  restrictions  in 
question  the  complainant  would  obtain  an  absolute  monopoly  of  the  film 
business.  The  constitutionality  of  the  statute  when  applied  to  contracts 
made  before  its  passage  was  sustained  on  the  authority  of  cases  holding 
that  the  Interstate  Commerce  Act  and  the  Sherman  Act  were  constitu- 
tionally applicable  to  contracts  made  before  their  passage.  Armour 
Packing  Co.  v.  United  States  (1908)  209  U.  S.  56,  28  Sup.  Ct.  428;  L. 
&  X.  R.  R.  v.  Mottlev  (1911)  219  U.  S.  467,  31  Sup.  Ct.  265;  P.,  B.  &  W. 
R.  R.  v.  Schubert  (1912)  224  U.  S.  603,  .U  Sup.  Ct.  589.  But  these  decisions 
would  be  controlling  only  it  the  license  restrictions  in  question  were 
created  inerely  by  contract.  It'  Congress  took  from  the  patentee  a  rivdit 
previously  secured  to  him  by  the  patent  statute,  different  questions  would 
arise.  In  Bloomer  v.  McQuewan,  supra,  footnote  20.  the  question  arose 
in  an  inverse  Eorm.  Chief  Justice  Taney  declared  that  a  right  which  a 
purchaser    from   the   patentee   had    acquired   under   the   patent    law    as    it 

then   Stood   COUld   not   he   taken    from   him  by   subsequent   amendment    of   the 

patent  statute.     On  page  553  of  the  opinion  he  said: 

"The  ripdit  to  construct  and  use  these  planing  machine-, 
had  been  purchased  and  paid  for  without  any  limitation  as  to 
the  time  [or  which  they  wen-  to  he  used.  They  were  the  prop- 
erty of  the  respondents.  Their  only  value  consists  in  their 
use.    And  a  special  act  of  Congri  terwards,  depriv- 

ing  the   appellees  of   the   righl    to   use   them,   certainly  could 
not  be  regarded  as  due  pro  i    s  of  law." 
As    Mr.   Justice   Clarke   points   out,   by  overruling   the    Dick   case,   the 
Supreme   Court    avoids   the  il    passing   on   the   constitutionality 

of  the  Clayton  Act  Mr.  Justice  Holmes,  in  his  dissenting  opinion,  says: 
"1  leave  <>n  one  side  the  question  of  the  effect  of  the  Clayton  Act,  as 
the  court  has  done".     (243  U.   S.,  at   p.  521).     But,  if  he  dissented   from 

the    decision    as    well    as    from    the   opinion,    he    could    not    rightly   avoid    the 

question.     It   would   certainly   be  to   hold   that    Congress   may 
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The  primary  purpose  of  this  paper  has  been  to  analyze  the 
logical  problem  presented  by  the  language  of  the  patent  statute  and 
the  conflicting  interpretations  which  have  been  put  upon  it.  Lack 
of  space  forbids  any  detailed  discussion  of  the  various  practical 
considerations  which  have  been  given  weight  by  the  judges.52  It 
seems  clear  that  restrictions  relating  to  the  articles  with  which  the 

annul  rights  clearlv  granted  bv  the  patent  statute.  In  Choate  v.  Trapp 
(1912)  224  U.  S.  665,  32  Sup.  Ct.  565,  the  Supreme  Court  held  that  Con- 
gress could  not  repeal  a  tax  exemption,  thus  in  effect  declaring  that  the 
due  process  clause  of  the  Fifth  Amendment  is  equivalent  to  the  clause 
prohibiting  the  states  from  impairing  the  obligation  of  contracts.  It  is 
hard  to  see  why  patent  rights  should  not  be  as  immune  from  legislative 
annulment  as  are  tax  exemptions  and  other   franchises. 

"A  word  may  be  said  with  respect  to  the  immateriality  of  two  con- 
siderations which  have  been  adduced.  The  apprehension  of  Chief 
Justice  White  that  the  "effect  of  that  ruling"  (in  the  Dick  case)  "is  to 
destroy,  in  a  very  large  measure,  the  judicial  authority  of  the  States  by 
unwarrantedly  extending  the  Federal  judicial  power"  (224  U.  S.,  at  p. 
49)  ignores  the  fact  that  any  such  effect  may  easily  be  minimized  or  nulli- 
fied by  Congress.  The  jurisdiction  of  the  federal  courts  over  suits  under 
the  patent  laws  is  made  exclusive  by  statute,  not  by  the  Constitution. 
Moreover,  Mr.  Justice  Lurton  seems  eminently  wise  in  saying  that  the 
Court  should  not  shirk  the  responsibility  of  finding  the  correct  meaning 
of  the  patent  statute  by  any  reliance  on  considerations  which  are  entirely 
apart  from  that  law. 

One  of  the  points  made  by  Mr.  Justice  Holmes  relates  not  to  the 
meaning  of  the  patent  act,  but  to  the  propriety  of  overruling  the  Dick 
case.  He  says  that  since  the  decision  in  the  Bement  case  (cited,  supra, 
footnote  32)  the  public  has  been  encouraged  by  the  Supreme  Court  to  be- 
lieve that  the  law  is  as  it  was  laid  down  in  the  Button-Fastener  case  (cited 
supra,  footnote  15)  and  that  the  rule  he  advocates  "has  become  a  rule  of 
property  that  law  and  justice  require  to  be  retained."  (243  U.  S.,  at  p. 
520).  That  usually  such  a  consideration  is  deserving  of  great  weight  is 
not  to  be  denied.  But  there  are  several  reasons  why  it  should  not  be  con- 
trolling in  the  present  instance.  The  Bement  case  did  not  arise  under  the 
patent  statute.  It  involved  an  interpretation  of  the  Sherman  Anti-Trust 
Law.  Only  six  judges  participated  in  the  decision.  Its  scope  was  limited 
in  the  unanimous  decision  of  the  Court  in  the  Bathtub  Trust  case.  (Stand- 
ard Sanitary  Mfg.  Co.  v.  United  States,  supra,  footnote  32).  The  Bathtub 
case  was  decided  only  eight  months  after  Henry  v.  A.  B.  Dick  Co.  Henry 
v.  A.  B.  Dick  Co.  was  decided  by  less  than  a  majority  of  the  full  bench. 
See,  supra,  footnote  10.  Clearly  the  Supreme  Court  had  given  no  settled 
interpretation  of  the  patent  statute  on  which  anyone  could  safely  rely. 
Any  lawyer  with  discernment  would  have  advised  patentees  who  sought 
to  restrain  trade  in  unpatented  articles  that  they  were  taking  great  risks. 
The  continued  difference  of  opinion  among  the  judges  as  to  the  proper 
interpretation  of  the  patent  act  affords  at  least  a  large  measure  of  jus- 
tification for  the  legislative  action  taken  in  the  Clayton  Act.  The  Court 
would  be  going  far  to  frustrate  the  policy  clearly  announced  by  Congress 
when  the  prior  judicial  declarations  had  been  so  confusingly  divergent. 
These  considerations  bear  also  on  the  question  whether  it  should  be  de- 
clared a  denial  of  due  process  to  apply  the  Clayton  Act  to  license  restric- 
tions imposed  before  its  passage.  If  the  judicial  overruling  of  previous 
decisions  is  consistent  with  due  process,  17  Columbia  Law  Rev.  441,  the 
legislature  should  be  permitted  to  declare  its  intent  as  to  the  rights  given 
by  a  prior  statute  when  previous  judicial  interpretations  of  that  intent 
had  been  as  unsettled  as  they  have  been  with  respect  to  the  meaning  of 
the  patent  statute. 
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patented  machine  shall  be  used  have  practical  consequences  differ- 
ent from  those  attending  restrictions  on  the  time,  place  or  purpose 
of  use,33  and  that  therefore  the  reversal  of  the  Dick  case  does  not 
impugn  the  authority  of  the  earlier  decisions  sustaining  the  validity 
of  restrictions  on  time,  place  and  purpose  of  use.  Even  such  restric- 
tions, however,  will  be  held  invalid  where  they  have  consequences 
which  the  Court  deems  outside  the  pale  of  the  protection  intended 
by  the  patent  statute,  as  in  the  cases  where  the  patentee  sought  to 
prevent  his  licensee  from  performing  his  duty  as  a  public  service 
corporation  to  serve  all  without  discrimination.34 

As  an  original  proposition  it  would  have  been  quite  defensible 
to  hold  that  the  patentee's  right  to  exclude  others  from  use  was  a 
unit  that  must  be  retained  or  parted  with  in  toto.  Then  all  partial 
restrictions  on  the  use  would  have  to  be  created  by  collateral  con- 
tract. Breach  of  such  contract  could  not  have  been  treated  as  an 
infringement  of  the  patent,  and  the  legality  of  the  contract  would 
be  dependent  on  the  general  law  governing  contracts  and  not  on 
the  patent  law.  But  the  contrary  doctrine  was  long  ago  established 
as  to  partial  restrictions  in  respect  to  the  time,  place  and  purpose 
of  use.  This  contrary  doctrine  was  approved  and  applied  by  the 
majority  opinion  in  the  Dick  case.  Neither  the  minority  opinion 
in  that  case  nor  the  majority  opinion  in  the  Picture  Patents  case 
seems  to  have  dealt  adequately  with  the  contention  it  rejects.  Both 
Chief  Justice  White  and  Mr.  Justice  Clarke  go  so  far  as  to  hold 
that,  however  harmless  the  results,  a  restriction  as  to  the  use  of 
articles  with  the  patented  machine  can  never  be  a  reservation  of  a 
1-ortion  of  the  franchise  granted  by  the  patent.  But  this  theory 
is  based  on  the  indefensible  premise  that  a  restriction  on  the  use 
of  materials  with  a  machine  is  not  a  restriction  on  the  use  of  the 
machine  with  the  materials.  Mr.  Justice  Clarke  is  so  convinced 
that  his  interpretation  is  the  "plain  meaning  of  the  statute"  that 
he  says:  "It  is  so  plain  that  to  argue  it  would  obscure  it.'"" 
Those  who  have  endured  to  the  end  in  their  reading  of  this  article 
mav  doubt  that  the  meaning  is  plain,  and  yet  share  the  belief  that 
"to  argue  it  would  obscure  it". 

_.  TT  Thomas  Reed  Powell. 

Columbia  University. 

"For  the  difference  between  tin-  practical  consequences  of  tin-  license 

restrictions  involved  in  tlie  Picture  Patents  rase  and  those  involved  in  the 
Dick  i  e  article  by  Mr.  Grosvenor  in  17  Columbia  Law  Rev.  208, 

at  pp.  211,  22\-22\  229. 

"See  cases  cited,  supra,  footnote  45. 
"243  U.  S.,  at  p.  513. 


IMPLICATIONS  OF  LUMLEY  V.  WAGNER.1 

Where  the  plaintiff  seeks  specific  performance  of  an  affirmative 
promise  or  where  the  only  promise  made  by  the  defendant  was  a 
negative  promise, — as,  for  example,  a  promise  not  to  compete  with 
the  plaintiff,  or  a  promise  not  to  sue  the  plaintiff,  or  a  promise  not 
to  use  land  in  a  particular  way, — which  the  plaintiff  asks  to  have 
specifically  enforced  by  an  injunction,  the  problems  involved  are 
relatively  simple ;  but  where  the  defendant  has  made  two  promises, 
one  positive  and  one  negative,  and  the  defendant  seeks  specific  per- 
formance of  the  negative,  the  problems  become  much  more  com- 
plicated. The  leading  case  in  this  field  is  Lumley  v.  Wagner.2 
In  that  case  the  defendant,  Johanna  Wagner,  a  singer  of  great 
ability,  agreed  to  sing  at  the  plaintiff's  theater  for  a  certain  number 
of  nights  and  not  to  sing  elsewhere  during  that  period.  The  de- 
fendant later  refused  to  sing  for  the  plaintiff  and  entered  into  a 
contract  to  sing  at  a  rival  theater.  The  plaintiff  asked  the  court 
to  decree  specific  performance  of  the  negative  promise  by  enjoining 
the  defendant  from  singing  at  any  other  theater  than  the  plaintiff's. 
The  desired  relief  was  given.  The  case  was  severely  criticized  at  the 
time,  but  there  is  a  tendency  in  recent  years  to  acquiesce  in  the 
decision.  In  determining  the  extent  and  limitations  of  the  doctrine 
it  will  be  convenient  to  discuss  separately  the  following  elements 
in  the  case  and  determine  the  importance  of  each : 

(1)    The  affirmative  promise  was   not   specifically  enforcible; 

(2)  there  was  no  separate  consideration  for  the  negative  promise; 

(3)  the  negative  promise  was  incidental  to  the  affirmative;  (4)  the 
defendant  had  broken  the  affirmative  promise  and  threatened  to 
break  the  negative  one;  (5)  the  plaintiff  had  been  damaged  by  the 
breach  of  the  affirmative  promise  and  would  have  been  damaged 
still  further  by  a  breach  of  the  negative  promise ;  (6)  there  was  no 
mutuality  of  remedy,  in  that  the  defendant  could  not  have  had 
specific  performance  of  the  plaintiff's  affirmative  promise;  (7)  there 

'The  substance  of  this  article  will  appear  in  a  forthcoming  book  on 
Equity.  The  writer  wishes  to  acknowledge  his  indebtedness  to  Professor 
Pound's  lectures  on  Equity  in  the  Harvard  Law  School  1912-1913  for  sug- 
gestions which  he  has  used  in  discussing  parts  of  subdivisions  2,  3,  4, 
7,  8,  and  9. 

2(1852)  DeG.  M.  &  G.  *604.  It  is  not  entirely  clear  from  the  report  of 
the  case  whether,  at  the  time  the  plaintiff  filed  his  bill,  the  breaches  were 
actual  or  merely  threatened.  Apparently,  the  affirmative  promise  had  been 
broken  and  a  breach  of  the  negative  promise  was  impending.  The  point 
is,  however,  immaterial. 
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was  not  complete  mutuality  of  performance;    (8)    there   was  an 
express  negative  promise;  (9)  the  defendant  was  a  unique  person. 

(1)  The  affirmative  promise  was  not  specifically 
enforcible. 
The  court  in  Lumlcy  v.  Wagner  would  not  have  given  specific 
performance  of  the  promise  to  sing  for  the  plaintiff  because  it 
would  have  involved  too  much  supervision  by  the  court  and  too 
much  of  an  interference  with  the  personal  liberty  of  the  defendant. 
If  the  affirmative  promise  had  been  specifically  en  forcible  there 
would  have  been  a  clear  case  for  the  relief  sought.  Wherever  the 
affirmative  promise  is  itself  specifically  enforcible  it  would  seem  to 
follow  necessarily  that  a  promise  not  to  do  something  inconsistent 
with  the  performance  of  the  affirmative  promise  would  be  specifi- 
cally enforcible,  since  the  latter  is  included  in  the  former.3  In 
Donncll  v.  Bennett*  the  defendant  agreed  to  sell  to  the  plaintiff,  a 
manure  manufacturer,  all  parts  of  fish  not  used  by  the  defendant 
in  his  business  of  fish  curer  and  fish  smoker  for  two  years  and  not 
to  sell  to  any  other  manure  manufacturer  during  that  time.  The 
plaintiff  sought  and  obtained  an  injunction  against  the  defendant's 
selling  to  another  manufacturer.  Though  the  point  is  not  dis- 
cussed in  the  case,  it  seems  clear  that  the  plaintiff  could  have  ob- 
tained a  decree  of  specific  performance  of  the  affirmative  promise 
because  of  the  difficulty  of  obtaining  the  fish  refuse  elsewhere  ; 
since  the  promise  was  not  to  produce  fish  refuse,  but  merely  to  sell 
to  the  plaintiff  what  he  should  produce,  there  would  have  been  no 
difficulty  about  supervision. 

(2)  There  was  no  separate  consideration  for  the  negative 

PROMISE. 

Iii  Lumley  v.  Wagner,  there  was  no  separate  consideration  for 
the  negative  promise;  if  there  had  been  a  separate  consideration  so 
as  to  make  the  contrad  a  divisible  one.  the  case  would  have  been 
a  clear  case  for  equit)  relief,  the  remedy  at  law  for  the  breach  of 

For  example,  since  a  contract  to  devise  land  is  specificalh  enforcible, 
it  follows  that  the  promisor  may  be  enjoined   from  conveying  to  anyone 

'(1883)  22  Ch.  D  835  In  Sevin  v.  Deslandes  (1860)  30  I.  I.  |v  S.1 
Eq.  457  the  owner  of  a  ship  which  had  been  chartered  was  held  entitled 
to  enjoin  the  charterer  from  doing  anything  unonvi^tint  with  the  charter 
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the  negative  promise  being  inadequate.  Such  a  case  would  not 
differ  materially  from  the  cases  in  which  the  only  promise  made  by 
the  defendant  was  negative.5  In  Daly  v.  Smith,6  the  contract  pro- 
vided that  if  the  defendant  should  refuse  to  fulfill  her  part  and 
should  attempt  to  perform  at  any  other  theater  before  the  termi- 
nation of  her  agreement  with  the  plaintiff,  the  plaintiff  might 
restrain  her  from  so  performing  on  payment  to  her  during  such  a 
restraint  of  a  sum  equal  to  one  quarter  of  the  salary  to  be  paid  to 
her  under  the  contract.  As  the  court  pointed  out,7  the  stipulation 
could  not  confer  jurisdiction,  but  since  jurisdiction  existed  inde- 
pendently of  the  stipulation,  there  was  no  objection  to  the  parties 
agreeing  upon  the  terms  of  restraint. 

It  is  arguable  that  the  case  of  Dietrichsen  v.  Cabbum8  may  also 
be  rested  on  this  ground.  In  that  case  the  defendant,  a  patent 
medicine  proprietor,  had  agreed  to  employ  the  plaintiff,  an  ex- 
tensive vender  of  patent  medicines,  as  wholesale  agent  for  twenty- 
one  years,  to  supply  him  at  forty  per  cent  discount  with  such  medi- 
cines as  he  should  order,  and  not  to  supply  any  other  agent  or 
dealer  at  a  larger  discount  than  twenty-five  per  cent.  The  plaintiff 
asked  for  and  obtained  specific  performance  of  the  negative  prom- 
ise. If  it  can  be  truthfully  said  that  the  consideration  for  the 
negative  promise  was  the  promise  of  the  plaintiff  to  act  as  agent 
for  the  defendant,  and  that  the  buying  and  selling  of  the  medicines 
was  a  separable  part  of  the  transaction,  there  would  seem  to  be 
as  clear  a  case  for  specific  performance  as  if  the  negative  promise 
had  been  the  only  one  made  by  the  defendant.  The  common  law 
remedy  was  inadequate  because  of  the  difficulty  of  estimating 
damages. 

It  is  to  be  observed  that  although  the  contract  of  employment 
as  agent  could  not  be  specifically  enforced  by  either  party,  because 
it  involved  personal  services  and  a  confidential  relationship,  there 
was  no  valid  objection  to  enjoining  the  defendant  from  selling  to 
others  at  a  higher  rate  of  discount  than  twenty-five  per  cent,  because 
the  injunction  would  be  dissolved  as  soon  as  the  plaintiff  ceased 
to  act  as  agent. 

"For  example,  promises  not  to  compete  with  the  plaintiff  in  a  profession 
or  trade,  promises  not  to  sue  and  promises  not  to  use  land  in  a  particular 
way. 

"(1874)  38  N.  Y.  Super.  Ct.  158. 

7At  p.  178. 

8(1846)  2  Phillips  52. 
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(3)  The  negative  promise  was  incidental  to  the 
affirmative. 

The  negative  promise  in  Litmlcy  v.  Wagner  was  incidental  to  the 
affirmative ;  i.  e.,  the  main  thing  the  plaintiff  wanted  was  that  the 
defendant  should  sing  for  him,  but  he  also  wished  to  be  protected 
against  the  probability  of  business  being  attracted  away  from  his 
theater  to  that  of  a  rival  by  the  defendant's  singing  at  the  latter's 
theater.  And  the  plaintiff  wanted  specific  performance  of  the 
negative  covenant,  not  only  because  it  would  prevent  his  rival 
from  thus  increasing  his  share  of  the  theater  patronage,  but  also 
in  order  to  bring  pressure  to  bear  upon  the  defendant  to  perform 
her  affirmative  undertaking.  In  other  words,  performance  of 
the  negative  covenant  is  being  sought,  not  only  for  its  own  sake, 
but  also  in  order  to  bring  about  performance  of  the  affirmative 
covenant  which  the  court  would  not  directly  enforce.  One  of 
the  criticisms  of  Lumlcy  v.  Wagner  has  been  aimed  at  this  point. 
It  has  been  urgeda  that  it  is  an  unwarranted  extension  of  equity 
jurisdiction  by  attempting  to  do  indirectly  what  equity  can  not  do 
directly.  If  the  court  had  no  jurisdiction  to  compel  the  perform- 
ance of  the  affirmative  promise  directly,  the  criticism  would  be 
sound,  because  jurisdiction  should  not  be  acquired  by  indirection.10 
But  equity  does  have  jurisdiction  to  enforce  directly  a  promise  to 
render  personal  service,  except  that  in  the  United  States  the  Thir- 
teenth Amendment  must  not  be  violated.  It  does  not  ordinarily 
exercise  its  jurisdiction  because  of  the  difficulty  of  supervision,  the 
interference  with  personal  liberty,  and  the  uncertainty  that  the 
plaintiff  would  get  what  he  bargained  for,11  if  equity  should  give 
an  affirmative  decree.  The  difference  between  a  contract  to  render 
personal  service  and  a  contract  to  convey  land  is  only  a  difference 
of  degree,  because  in  either  ease  it  is  possible  for  the  defendant 
to  defeat  the  decree  by  disobeying  it  and  merely  remaining  in  jail 
if  committed  for  contempt.  The  difference  is  not  due  to  principle 
but  to  considerations  of  the   practical   administration  of   ju 

other  criticisms,  see  8  Harvard   Law   Rev.   17_>,  and  6  Columbia 
I, aw  Rev.  82  (commented  on  in  l'»  Harvard  Law  Rev.  476). 

"There    is,    however,    a    recent    tendency    to    take   jurisdiction    by   consent. 

J]   Harvard  Law  Rev.  368,  446. 

"Where  a  public  performance  by  a  great  artist  is  involved,  it  is  prac- 
tically certain  thai  because  of  professional  pride  the  artisl  will  perform 
well  if  at  all;  therefore,  the  chief  objection  in  Such  a  case  is  the  inter- 
Eerent  onal  liberrj  Hence,  if  the  contract  were  to  make  phono- 
graph records  at  the  artist's  convenience  within  a  comfortable  period,  there 
would    eera  to  he  very  slighl  practical  objection  to  e.ivin^  affirmative  relief. 
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In  the  conveyance  case,  the  act  called  for  is  the  simple,  mechanical 
one  of  executing  a  deed,  while  in  the  case  of  the  personal  service 
contract,  such  as  that  in  Lumley  v.  Wagner,  the  acts  to  be  done  by 
the  defendant  are  so  continuous  and  complex  that  equity  keeps  its 
hands  oft.  When  it  is  said  that  equity  can  not  make  one  sing  or 
write  a  book12  or  paint  a  picture,  it  is  not  meant  that  equity  does  not 
have  jurisdiction  to  make  the  decree,  but  that  the  practical  diffi- 
culties are  so  great  that  equity  as  a  matter  of  the  decent  adminis- 
tration of  justice  will  not  exercise  its  jurisdiction. 

Since  the  difficulty  in  Lumley  v.  Wagner  was  one  merely  affect- 
ing the  exercise  of  jurisdiction  and  not  the  existence  of  jurisdic- 
tion, it  would  seem  that  the  court  properly  did  what  it  could  to 
bring  about  performance  of  the  affirmative  promise;  in  enjoining 
a  breach  of  the  negative  promise  there  was,  of  course,  no  difficulty 
about  supervision. 

Sometimes  the  term  "incidental"  is  used  with  an  entirely  dif- 
ferent meaning.  In  South  Wales  Ry.  v.  Wythes,13  the  defendants 
had  agreed  to  build  some  railway  stations  and  to  give  bond  for 
£50.000  to  secure  the  performance  of  the  contract.  The  plaintiff 
argued  that  although  the  agreement  to  build  was  too  indefinite  to 
be  specifically  enforced,  he  was  entitled  to  specific  performance 
of  the  agreement  to  give  the  bond,  on  the  authority  of  Lumley  v. 
Wagner.  In  denying  relief,  the  court  put  its  decision  on  the 
ground  that  the  agreement  to  give  the  bond  was  a  mere  incident 
to  the  rest  of  the  contract.  What  the  court  evidently  meant  was 
that  a  decree  ordering  the  giving  of  the  bond  would  have  had  very 
slight,  if  any,  tendency  toward  bringing  about  the  building  of  the 
stations  and  that  the  failure  to  give  the  bond  did  not  cause  any 
damage  beyond  that  caused  by  the  failure  to  build  the  stations. 

(4)   The  defendant  had  broken  the  affirmative  promise 
and  threatened  to  break  the  negative  promise. 

In  Lumley  v.  Wagner,  the  defendant  had  either  broken  or 
threatened  to  break  both  her  affirmative  and  her  negative  promise. 
Suppose,  however,  that  her  affirmative  promise  had  been  of  such  a 
nature,  e.  g.,  as  to  sing  only  on  alternate  nights, — that  it  would 
have  been  possible  for  her  to  carry  out  her  affirmative  promise  by 

"Considering  the  number  of  books  that  have  been  written  while  in 
prison,  an  affirmative  decree  in  such  a  case  might  conceivably  be  sometimes 
effective. 

13  (1854)   5  DeG.  M.  &  G.  *880. 
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singing  at  the  rival  theater  on  the  free  nights.  If  by  the  terms 
of  the  contract  the  consideration  were  divided  so  that  she  was  to  be 
paid  so  much  for  singing  for  the  plaintiff  and  so  much  for  not  sing- 
ing elsewhere,  it  would  be  just  as  if  the  only  promise  made  were 
negative  and  equity  would  certainly  enjoin  wherever  Lumlcy  v. 
Wagner  is  followed  ;14  and  a  court  that  refused  to  follow  Lumlcy  v. 
Wagner  might  consistently  give  relief,  because  there  would  be  lit- 
tle or  no  hardship  on  the  defendant.  Even  if  there  is  no  such 
apportionment  of  the  consideration,  the  fair  inference  is  that  a 
part  of  the  total  compensation  she  receives  is  for  her  promise  not 
to  sing  elsewhere,  and  an  injunction  should  issue  just  as  in  Lumlcy 
v.  Wagner;  it  would  be  conditional,  of  course,  upon  the  plaintiff 
being  willing  to  employ  the  defendant  and  would  be  dissolved  if  the 
plaintiff  failed  to  fulfill  his  part  of  the  agreement.1-"' 

(5)  The  plaintiff  had  been  damaged  by  the  breach  of  the 

affirmative  promise  and  would  have  been  damaged 

further  by  breach  of  the  negative  promise. 

In  Lumley  v.  Wagner,  the  plaintiff  had  been  damaged  by  the 
breach  of  the  affirmative  promise  and  would  have  been  damaged 
further  by  the  breach  of  the  negative  promise.  Suppose  that  the 
negative  promise — not  to  sing  elsewhere — had  been  broken  in  such 
a  manner  that  the  plaintiff  would  suffer  no  damage  thereby ;  for 
example,  suppose  that  the  defendant  instead  of  contracting  to 
sing  at  a  rival  theater  in  London  had  contracted  to  sing  in  a  city  so 
far  distant  that  such  singing  could  not  damage  the  plaintiff.  Would 
the  plaintiff  in  such  a  case  be  entitled  to  an  injunction?  This  ques- 
tion arose  in  DePol  v.  Sohlke10  where  there  was  a  contract  made  by 
the  defendant  to  dance  in  Cleveland,  the  contract  being  similar  to 
the  one  in  Lumlcy  v.  Wagner.  Later  the  defendant  abandoned 
the  contract  and  began  dancing  at  a  New  York  theater.  An  in- 
junction to  restrain  her  from  dancing  in  New  York  was  asked  for 
and  refused  on  the  ground  that,  since  the  plaintiff  had  no  establish- 
ment in  New  York,  there  was  no  damage  to  his  business.  It 
might  be  argued  that  if  it  was  likely  that,  as  a  result  of  the  desired 

"In  Daly  v.  Smith,  supra,  footnote  6,  the  consideration  was  apportioned, 
but  the  defendant  had  broken  both  promises,  so  that  the  decision  is  not 
squarely  in  point.  Where  the  plaintiff  lias  contracted  for  only  a  part  of 
the  defendant's  time  and  there  is  no  express  negative  promise,  it  would 
take  quite  strong  evidence  to  warrant  a  court  in  implying  a  promise. 

"Apparently  there  are  no  decisions  on  the  points  discussed  in  this  sub- 
division 

"(1867)  30  \.  Y.  Super.  Ct.  .280. 
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injunction,  the  defendant  would  return  to  Cleveland  and  perform 
her  contract  with  the  plaintiff,  the  equity  court  would  be  justified 
in  giving  relief.  But  it  is  at  least  doubtful  whether  a  court  would 
go  so  far;  it  would  and  should  require  a  case  of  very  extreme 
hardship  on  the  plaintiff  if  it  did  give  such  relief. 

In  Lumley  v.  Wagner  the  decree  apparently  was  not  limited  to 
enjoining  the  defendant  from  singing  for  the  plaintiff's  rival,  nor 
was  it  even  limited  to  enjoining  her  from  singing  elsewhere  in 
London.  In  Daly  v.  Smith,11  on  the  other  hand,  the  court  expressly 
limited  its  decree  to  the  city  of  New  York  so  that  the  defendant 
in  that  case  was  free  to  work  anywhere  else.  It  would  seem  that 
the  injunction  in  these  cases  should  always  be  limited  to  such 
territory  as  would  furnish  reasonable  protection  to  the  plaintiff's 
business.  In  the  baseball  world  it  may  be  necessary  to  enjoin  the 
refractory  player  from  playing  on  rival  clubs  anywhere  else  in  the 
United  States.18 

(6)  There  was  no  mutuality  of  remedy  in  that  the  de- 
fendant COUED  NOT  HAVE  HAD  SPECIFIC  PERFORMANCE  OF 
THE    PLAINTIFF'S    AFFIRMATIVE    PROMISE. 

Another  current  criticism  of  Lumley  v.  Wagner  is  that  there 
was  no  mutuality  of  remedy  because  the  defendant  could  not  have 
had  specific  performance  and  therefore  the  plaintiff  should  not 
have  been  allowed  to  have  it.19     There  are  two  answers  to  this. 

In  the  first  place,  the  doctrine  of  lack  of  mutuality  of  remedy  is 
artificial  and  mechanical,  and  subject  to  so  many  exceptions  that 
there  is  practically  nothing  left  of  it.20  But  even  assuming  the  doc- 
trine, it  may  be  further  answered  that,  if  Lumley  had  in  violation 
of  his  contract  hired  another  singer — perhaps  a  rival — in  the  place 
of  Miss  Wagner  and  refused  to  let  Miss  Wagner  sing,  and  if  the 
circumstances  had  been  such  that  damages  would  not  have  been 
an  adequate  remedy  for  the  breach  in  the  hiring  of  another21  to 
take  her  place,  it  is  quite  probable  that  equity  would  have  en- 
joined Lumley  from  employing  the  other  singer,  though  it  would 
not  have  undertaken  to  compel  him  to  let  her  sing.    In  other  words, 

"Supra,  footnote  6. 

"See  American  Association  Baseball  Club  v.  Pickett  (1890)  8  Pa. 
C.  C.  R.  232. 

"See  3  Columbia  Law  Rev.  7,  8. 

"See  Professor  Ames'  article  in  3  Columbia  Law  Rev.  1-12. 

"Assuming  for  the  present  that  Lumley  had  expressly  agreed  not  to 
hire  another  to  take  Miss  Wagner's  place.  As  to  the  necessity  of  an  ex- 
press negative  covenant,  see,  infra,  at  p.  698  et  seq. 


694  COLUMBIA  LAW  REVIEW. 

since  under  similar  circumstances  Miss  Wagner  might  probably 
have  obtained  an  injunction  against  Lumley,  it  is  fair  to  say  that 
there  was  no  lack  of  mutuality  of  remedy.  While  Miss  Wagner 
could  not  get  specific  performance  of  Lumley's  affirmative  promise, 
neither  could  he  get  specific  performance  of  her  affirmative  promise. 

Though  there  are  a  few  cases  which  raise  or  suggest  the  ques- 
tion converse  to  that  raised  by  Lumley  v.  Wanner,  the  situation  has 
not  been  very  carefully  analyzed.  In  Welty  v.  Jacobs22  the  defend- 
ant, a  theater  owner,  had  agreed  to  furnish  the  theater  with  light. 
heat,  music,  stage-hands,  etc.,  and  the  plaintiff,  a  theatrical  man- 
ager, had  agreed  to  put  on  a  play  for  seven  consecutive  nights,  com- 
mencing on  a  certain  date.  The  defendant  later  contracted  with  N, 
a  rival  theatrical  manager,  to  put  on  the  same  play  at  the  same  time. 
The  plaintiff  made  the  tactical  blunder  of  asking,  not  only  for  an  in- 
junction against  the  defendant's  allowing  N  to  use  the  theater,  but 
also  for  an  injunction  against  the  defendant's  refusing  to  furnish 
the  plaintiff  with  light,  heat,  music,  etc..  during  the  period.  As  the 
court  properly  pointed  out,  the  second  request  was  really  for 
affirmative  relief  and  the  dissolution  of  the  injunction  by  the  lower 
court  was  affirmed  chiefly  on  the  ground  that  the  defendant  could 
not  have  compelled  the  plaintiff  to  perform  affirmatively.  In  Peto 
v.  Brighton,  etc.,  Ry.2i  in  which  the  plaintiff  had  contracted  to 
build  a  railway  for  the  defendant,  the  plaintiff  made  the  same 
tactical  blunder  of  asking  also  for  affirmative  relief  and  lost  prob- 
ably because  of  thus  clouding  the  issue.  In  Montgomery  Light  & 
Pozi'er  Co.  v.  Montgomery  Traction  Co.2*  the  defendant  had  agreed 
to  buy  from  the  plaintiff  exclusively,  for  fifteen  years,  all  the  elec- 
trical current  it  might  need.  The  temporary  decree  given  was 
really  affirmative,  although  the  court  talked  aboul  enforcing  nega- 
tive contracts.25 

In  at  least  two  cases  which  were  apparently  the  converge  of 
Lumley  v.  Wagner,  relief  has  been  given  to  the  employee.  In 
Turner  v.  Hampton,2*  the  plaintiff  having  been  engaged  as  a 
school  teacher,  was  prevented  from  entering  upon  her  duties 
by  the  trustees  who  had  hired  another  teacher.     The  report  of  the 

^(1898)  171  111.  624,  49  N.  E.  723. 

"(1863)    1  Hemming  &  Miller  468. 

"(C.  C.  1911)   191  Fed.  657. 

"In  Brett  v.  East  India  &  London  Shippini  4)  2  Hemming  & 

Miller  404,  the  court  says  tin-  case  is  the  converse  of  Lumley  v.  Wagner, 

l.ut   in  reality  it  is  not  because  only  affirmative  relief  is  asked'  for. 

"(1906)  30  Ky.  Law  Rep.  179,  97  S.  W.  761. 
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case  says  that  the  plaintiff  obtained  a  "temporary  injunction  under 
which  she  taught  the  school  pursuant  to  the  contract."27  The 
Kentucky  Court  of  Appeals  held  that  "injunction  was  the  proper 
remedy  as  in  no  other  way  could  the  plaintiff  obtain  adequate 
relief."28  While  it  is  not  clear,  the  court  apparently  granted  only 
negative  relief.  If  so,  the  decision — though  criticised29 — may  be 
rested  on  the  authority  of  Lumley  v.  Wagner,  if  it  was  of  very 
great  importance  to  the  plaintiff  to  get  teaching  experience,  even 
though  the  breach  of  the  implied  negative  promise,  i.  e.,  the  hiring 
of  the  other  teacher,  caused  her  no  separable  damage.30  The  fact 
that  the  plaintiff  herself  was  not  a  person  of  extraordinary  quali- 
fications is  utterly  of  no  consequence  when  she  asks  for  relief, 
unless  the  artificial  and  mechanical  rule  of  lack  of  mutuality  of 
remedy  is  to  be  superficially  applied.  The  important  thing  is  that 
the  opportunity  for  her  should  be  extraordinary. 

Lacy  v.  Heuck31  was  a  theatre  case  very  similar  in  facts  to 
Wclty  v.  Jacobs.32  The  plaintiff  asked  both  affirmative  and  nega- 
tive relief.  The  court  refused  to  give  the  former  on  the  ground 
of  supervision,  but  gave  the  injunction  sought  for,  saying:  "The 
case  at  bar  differs  from  all  the  cases  cited  in  that  the  position  of 
the  parties  is  here  reversed.  In  those  cases  it  was  manager 
against  actor,  in  this  it  is  actor  against  manager,  but  in  both  the 
personal  services  of  the  other  party  are  sought,  and  in  that 
respect  they  are  the  same  in  principle.  If  Heuck  could  enjoin 
Lacy  from  performing  the  next  week  in  any  other  place  than  his 
opera  house,  why  should  not  Lacy  have  similar  relief  to  secure 
the  services  of  Heuck  and  his  subordinates  in  the  management  of 
the  opera  house  ?"33 

"'At  p.  179. 

"At  p.  180. 

^See  7  Columbia  Law  Rev.  204,  205. 

30If  the  trustees  had  been  under  an  official  duty  to  bave  the  school 
taught  by  some  one,  it  might  have  been  argued  that  giving  an  injunction 
really  amounted  to  giving  specific  performance  of  the  affirmative  promise ; 
in  a  theater  case  there  is  no  such  embarrassment,  though  an  injunction 
might,  of  course,  entail  heavy  economic  loss  if  the  theater  owner  pre- 
ferred to  close  down  the  theater  rather  than  go  on  with  the  contract. 

31  (1883)  9  Ohio  Dec.  Reprint  347,  Bokes,  Cases  in  Equity,  at  p.  193. 

"Supra,  footnote  22. 

"Lacy  v.  Heuck,  supra,  footnote  31.  In  Foster  v.  Ballenburg  (C.  C. 
1890)  43  Fed.  821,  the  court  in  refusing  an  injunction  suggests  as  one  of 
the  grounds  the  fact  that  the  new  opera  troupe  had  no  knowledge  or  notice 
of  the  plaintiff's  contract  with  the  defendant.  Can  it  be  fairly  argued  that 
the  doctrine  of  bona  fide  purchase  for  value  be  applied  to  such  a  case? 
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(7)  There  was  not  complete  mutuality  of  performance. 

Though  the  doctrine  of  lack  of  mutuality  of  remedy  has  been 
deservedly  criticised,  the  doctrine  of  lack  of  mutuality  of  per- 
formance is  well  settled  and  sound.  This,  briefly  stated,  is  that 
equity  will  not  give  specific  performance  unless  it  can  adequately 
protect  the  defendant  against  possible  later  non-performance  by 
the  plaintiff.  For  example,  the  refusal  of  equity  to  give  to  the  bor- 
rower specific  performance  of  a  contract  to  lend  money  even 
though  damages  at  law  were  indequate  is  properly  to  be  rested  on 
the  ground  that  the  lender  could  not  be  protected  by  the  court 
against  the  borrower's  possible  later  non-performance  in  failing  to 
repay  the  money.  Does  the  decision  in  Lionlcy  v.  Wagner  square 
with  this  doctrine?  Suppose  that  after  getting  the  injunction 
Lumley  had  refused  to  let  the  defendant  sing  or  to  pay  her  for 
singing  according  to  the  contract?  The  defendant  is  at  least  par- 
tially protected  against  this  possibility  by  a  decree  conditioned 
upon  the  plaintiff's  performing  his  part  of  the  contract,  so  that  if 
the  plaintiff  should  later  default  in  performance,  the  defendant 
could  have  the  injunction  dissolved.  Of  course  it  might  happen 
that  she  could  not  at  this  later  time  get  employment.  In  deciding 
whether  to  issue  the  injunction  the  court  should  take  into  considera- 
tion this  possibility.  In  the  actual  case  of  Lionlcy  v.  Wagner, 
Mis  Wagner's  reputation  was  such  that  she  probably  would  have 
had  no  difficulty  in  securing  employment  at  any  time  during  the 
regular  opera  season.  If  at  the  time  of  asking  for  the  injunction 
the  plaintiff  himself  has  already  defaulted,  equitable  relief  will  be 
refused.34 

But  suppose  that  the  defendant,  after  having  been  enjoined, 
chooses  to  do  nothing  rather  than  perform  her  contract  with  the 
plaintiff;  in  such  a  case  the  plaintiff  will  apparently  be  under  u<> 
obligation  to  pay  anything.  The  compensation  was  not  appor- 
tioned by  the  parties  and  it  is  doubtful  whether  the  court  should 
make  an  apportionment  ;  such  action  on  the  part  of  the  court  would 
Seem  too  much  like  making  over  the  contract,  and.  while  courts  of 

equity  have  in  some  classes  of  cases"  done  this,  the  practice  i^  not 
to  be  commended.  The  result  i>  that,  although  part  of  the  compen- 
sation was  meant  to  he  in  return  for  the  defendant's  not  singing 

'     »ur<     Bros,  v.  Measures  [1910]  -'  Ch,  248 

pie,  in  the  field  "t'  partial  performance  with  compensation. 
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elsewhere,  she  could  probably  get  no  compensation  for  the  bare 
compliance  with  the  injunction.  Can  it  be  truly  said  that  equity 
properly  protects  the  defendant  in  such  a  case?  This  is  the  only 
criticism  of  Litmley  v.  Wagner  which  has  much  merit ;  and  it  can 
be  answered  only  by  saying  that,  where  the  hardship  on  the  plaintiff 
is  great,  the  court  may  be  justified  in  taking  chances  that  the  en- 
forcement of  the  negative  promise  will  result  in  the  performance 
of  the  affirmative  promise  also;  that  if  the  defendant  should  be 
obstinate  enough  to  refuse  to  perform  the  affirmative  promise,  she 
is  hardly  in  a  position  to  complain  of  lack  of  protection. 

Suppose  the  plaintiff  either  before  or  after  obtaining  the  in- 
junction had  employed  some  one  else  permanently  in  place  of  the 
defendant  so  that  he  is  unable  to  go  on  with  the  contract  when  the 
defendant  tenders  her  services.  It  seems  that  in  such  a  case  the 
plaintiff  should  be  entitled  to  have  the  injunction  continued  only  if 
he  is  willing  to  pay  the  entire  compensation.  This  would  be  true  even 
if  the  consideration  had  been  apportioned,  because  the  plaintiff  is 
entitled  to  the  injunction  only  on  the  assumption  that  he  wants  and 
is  ready  to  receive  and  pay  for  full  performance.  This  would  be 
adequate  protection  to  the  defendant  where,  as  in  L,umley  v.  Wag- 
ner, she  wished  only  money.  If  the  opportunity  before  a  London 
audience  had  been  important  to  her,  this  element  of  hardship  on  the 
defendant  should  be  balanced  by  the  court  against  the  hardship 
on  the  plaintiff  if  the  injunction  were  refused  or  dissolved. 

In  Montague  v.  Flockton,36  where  the  plaintiff  had  employed 
another  to  take  the  defendant's  place,  the  court  gave  the  injunc- 
tion without  requiring  the  plaintiff  to  pay  the  defendant  any  com- 
pensation whatsoever,  saying  that  the  defendant  had  brought  this 
trouble  upon  himself.  The  result  of  that  decision  was  that  unless 
the  defendant  should  go  to  another  city  where  he  would  not  injure 
the  plaintiff's  business,  he  must  remain  idle  for  the  whole  period 
and  receive  no  pay.  This  would  seem  to  be  carrying  the  doctrine 
of  Lumley  v.  Wagner  too  far.  It  is  difficult  to  imagine  a  case  of 
such  great  hardship  on  the  plaintiff  as  to  counterbalance  such  a 
hardship  on  the  defendant.  If  it  were  important  for  him  to  ap- 
pear before  an  audience  in  that  particular  city,  the  hardship  upon 
him  would  of  course  be  all  the  greater.  On  this  point  it  is  believed 
that  Montague  v.  Flockton  will  not  and  should  not  be  followed. 

"(1873)  L.  R.  16  Eq.  189. 
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(8)  There  was  an  express  negative  promise. 

In  Lianley  v.  Wagner,  there  was  an  express  negative  promise. 
But  it  is  well  settled,37  except  in  Illinois,38  that  it  is  not  necessary 
that  the  negative  promise  be  express ;  it  is  sufficient  that  it  was 
actually  intended  by  the  parties.  Whether  it  was  so  intended,  is 
a  question  to  be  determined  upon  all  the  circumstances  of  the  par- 
ticular case.  In  Montague  v.  Flockton39  the  court  said :  "An  en- 
gagement to  perform  for  nine  months  at  Theatre  A  is  a  contract 
not  to  perform  at  Theater  B  or  any  other  theater  whatsoever.*' 
The  court  was  probably  right  in  implying  a  negative  promise  in 
that  case  but  it  would  be  unfortunate  to  lay  this  down  as  a  hard 
and  fast  rule  of  construction.  It  is  conceivable  that  circumstances 
might  be  such  that  the  parties  would  intend  the  employee  to  be 
free  to  act  at  other  theaters  when  not  actually  employed  at  thea- 
ter A.  For  example,  in  Webster  V.  Dillon,4"  the  injunction  was 
expressly  limited  in  duration  to  the  ordinary  hours  for  performance 
at  the  plaintiff's  theatre.41  On  the  other  hand,  in  Hoyt  v.  Fuller, *- 
where  the  defendant  had  represented  herself  to  be  the  only  person 
who  could  perform  a  certain  kind  of  dance,  she  was  enjoined  from 
using  her  leisure  time  in  performing  the  same  dance  at  other  thea- 
ters. 

However,  the  mere  fact  that  there  is  an  express  negative  promise 
does  not  insure  the  granting  of  negative  relief.  In  Sternberg  v. 
O'Brien™  the  defendant  had  agreed  to  work  for  the  plaintiff  as 
collector  in  the  installment  clothing  business,  and  not  to  work  in 
that  business  for  a  year  after  ceasing  to  work  for  the  plaintiff. 
After  working  for  the  plaintiff  for  four  or  five  weeks,  he  quit  ami 
shortly  afterwards  accepted  employment  as  collector  for  a  per- 
son carrying  on  a  rival  business.  An  injunction  was  refused  on 
the  ground  that  damages  were  adequate.     There  was  nothing  to 

"Duff  v.  Russell  (1891)  60  N.  Y.  Super.  Ct.  80,  83. 

Southern  Fire  I'.rick  Co.  v.  Sand  Co.   (1906)   223  111.  616.  79  N.  E. 
313,  and  a  criticism  thereof  by  ProfesSOl    Schofield  in  -'   Illinois   Law   Rev. 

'  ra,  footnote  36. 
•  i  1857)  3  Jur.   |n.  s.|  432. 

"It  might  n<>t  damage  the  plaintiff's  business  for  the  defendant  to  per- 
form  for  him  in  the  evenings  and   for  other  theaters  in   the  afternoons, 
:-.■  tin-  performance  at  different  times  might  attract   different  >d. isses 
of  patronage;  whereas  it  might  be  a  serious  damage  to  his  business  for  the 
defendanl  to  ad  al  ewhen    mi  the  vicinity  in  the  evenings. 
"(1892)  19  N    Y    Supp  962 
"(1891)  48  \.    I.   Km.  370,  21  Atl.  348. 
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show  that  the  defendant  was  a  collector  of  unique  or  extraordinary 
ability;  he  was  not  engaged  in  a  fiduciary  capacity  and  had  worked 
for  the  plaintiff  for  such  a  short  time  that  he  could  not  have  ac- 
quired much  influence  over  the  plaintiff's  customers,  especially 
since  he  was  not  a  salesman  but  a  mere  collector. 

Every  affirmative  promise  necessarily  implies  a  promise  not  to 
do  anything  inconsistent  with  the  performance  of  the  affirmative 
promise,44  hence  the  mere  fact  that  the  defendant  has  broken  an 
implied  negative  promise  does  not  entitle  the  plaintiff  to  an  in- 
junction. For  example,  a  promise  to  sell  chattels  to  the  plaintiff 
necessarily  implies  a  promise  not  to  sell  to  another,  but  equity 
will  not  give  an  injunction  unless  damages  at  law  are  for  some  rea- 
son inadequate.  In  Fothergill  v.  Rowland*5  the  defendant  had 
agreed  to  sell  the  whole  of  the  "get"  of  the  coal  of  the  No.  3  seam 
of  the  Newbridge  colliery  at  a  fixed  price  for  five  years.  The 
plaintiff  asked  for  an  injunction  against  the  defendant's  selling  any 
coal  from  that  seam  to  any  other  person  during  the  continuance  of 
the  contract  with  the  plaintiff,  the  contract  having  three  years  yet 
to  run.  The  injunction  was  denied  because  there  was  nothing  to 
show  that  damages  would  not  be  an  adequate  remedy.  If  the 
plaintiff  had  shown  that  coal  fluctuated  greatly  in  value  or  that 
this  coal  was  of  a  special  character  not  to  be  obtained  elsewhere, 
the  case  would  probably  have  gone  the  other  way,  because  under 
such  a  state  of  facts  the  affirmative  promise  itself  could  have  been 
specifically  enforced  ;  there  would  have  been  no  difficulty  as  to 
supervision  because  the  defendant's  contract  was  not  to  work  the 
mine  but  merely  to  sell  what  he  actually  did  produce. 

Putting  a  promise  which  is  affirmative  in  substance  in  a  nega- 
tive form  will  not  strengthen  the  plaintiff's  case.  In  Davis  v. 
Foreman**  there  was  a  contract  of  employment  with  a  covenant 
not  to  discharge.  The  plaintiff  sought  the  enforcement  of  the 
negative  promise ;  the  injunction  was  refused  on  the  ground  that 
the  negative  promise  was  simply  another  way  of  stating  the  affirm 

"American  Association  Baseball  Club  v.  Pickett,  supra,  footnote  18,  at 
p.  232:  "Every  express  promise  to  do  an  act  embraces  within  its  scope 
an  implied  promise  not  to  do  anything  which  will  prevent  the  promisor 
from  doing  the  act  he  has  engaged  to  do." 

48(1873)  L.  R.  17  Eq.  132. 

"[1894]  3  Ch.  654.  In  Kirchner  &  Co.  v.  Gruban  [1909]  1  Ch.  413,  the 
employee  agreed  to  remain  in  his  position  and  not  to  give  notice  before 
July  1,  1901.  Relief  was  refused  on  the  ground  that  to  give  an  injunction 
would  in  effect  give  specific  performance  of  the  affirmative  promise  to 
work   for  the  plaintiff. 
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ative  promise,  and,  since  the  affirmative  promise  would  not  be 
enforced,  the  negative  promise  would  not  be.47 

(9)  The  defendant  was  a  unique  person. 
In  Lumley  v.  Wagner,  the  defendant  was  a  person  of  extraor- 
dinary qualifications,48  so  that  it  was  impossible  for  the  plaintiff 
to  fill  her  place  even  substantially.  If  the  consideration  had  been 
apportioned  by  the  parties  so  that  the  defendant  would  have  re- 
ceived some  pay  for  obeying  the  injunction  without  performing  the 
affirmative  promise,  the  mere  fact  that  damages  for  breach  of  the 
negative  promise  would  have  been  conjectural  would  have  been 
enough  to  justify  the  court  of  equity  in  granting  relief,  just  as  in 
the  case  of  a  contract  entirely  negative.49  But  where,  as  in  Lumley 
v.  Wagner,  the  defendant  in  order  to  earn  anything  must  either 
perform  the  affirmative  undertaking  or  else  go  far  enough  away 
not  to  injure  the  plaintiff,  this  hardship50  on  the  defendant  is  so 

"Even  though  there  was  no  express  negative  promise,  plaintiffs  have 
frequently  asked  for  decrees  which,  though  negative  in  form,  were  really 
affirmative  in  substance.  For  example,  see  Harlow  v.  Oregonian  Publish- 
ing Co.  (1904)  45  Ore.  520,  78  Pac.  737,  where  the  plaintiffs  asked  that 
the  defendants  he  "restrained  from  refusing  to  furnish  them  papers,  etc." ; 
Ryan  v.  Mutual  Tontine  Ass'n  [1893]  1  Ch.  116,  in  which  the  plaintiff 
asked  an  injunction  to  restrain  the  defendant  from  employing  as  a  porter 
any  person  who  was  not  resident  and  constantly  in  attendance  and  able 
and  willing  to  act  as  the  servant  of  the  plaintiff.  See  7  Harvard  l...w 
Rev.  53.  This  confusion  <>f  form  and  substance  probably  originated  in 
Lane  v.  Newdigate  (1804)  1<)  Ves.  Jr.  192,  where  the  court  quite  unneces- 
sarily put  an  affirmative  decree  in  negative   form. 

"While  it  may  be  urged  that  it  is  literally  impossible  to  have  different 
degrees  of  uniqueness,  yet  practically  it  is  a  matter  of  degree,  like  the 
matter  of  adequacy  of  the  common  law  remedy;  and  in  determining  it, 
much  must  be  left  to  the  discretion  of  the  trial  court.  It  is  not  the  sort 
of  thing  that  can  be  reduced  to  a  rigid  ride. 

"In  Daly  v.  Smith,  supra,  footnote  6,  the  defendant  was  to  receive  one- 
fourth  salary  for  refraining  from  acting  for  others  if  she  should  abandon 
her  contract"  with  the  plaintiff;  she  would  still  probably  be  enti 
one-fourth  if  she  should  go  for  employment  far  enough  away  so  as  not  to 
injure  the  plaintiff.  Hence  the  analogy  between  Daly  v.  Smith  and  con- 
tracts is  fairly  close.  It  is,  therefore,  important  for  the 
employer  in  drawing  up  a  contract  to  provide  Eor  separate  compensation 
for  the  i"  rforman<  e  of  the  n<  gati  to  gel  an  injunc- 
tion later,  bei  ause  it  will  save  him  the  trouble  i                   that  the  cm 

unique;  it   will  be  enough   Eor  him  to  shom   thai 
of  the  negative  promise  would  be  conjectural. 

""While  the  injunction  is  usually  and  should  always  be  limited  to  the 
sort  ,  ontrai  t<  '1  Eor  by  the  plaintiff,  the  chances  that  the  def<  nd 

ant   will    be    able    to    secure    employment    in    other    lines    ,,t    activity,    I 

ample  a-  a  dancer  rather  than  a  singer,  is  usually  slight.  In  Ehrman  v. 
Bartholomew  [1898]  1  Ch.  671,  the  defendant,  a  travelling  salesman,  bad 
contracted  to  work  for  the  plaintiffs,  wine  merchants,  Eor  ten  yeari  and 
IK,t  ,  ■  employ  himself  in  any  other  business  with  persons  other 

than   the  plaintiffs  during  the  continuance  of  the  agreement     After  six 
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great  that  courts  of  equity  should  not  and  usually  do  not  inter- 
fere unless  the  services  contracted  for  are  unique  and  extraor- 
dinary51 so  that  there  would  be  a  corresponding  hardship  on  the 
plaintiff  if  specific  performance  were  refused.52 

Summary. 

The  peculiar  doctrine  of  Lumley  v.  Wagner  is  not  involved 
where  the  affirmative  promise  is  itself  specifically  enforcible ;  or 
where  there  is  a  separate  consideration  for  the  negative  promise 
so  as  to  make  the  contract  divisible;  or  where  only  the  negative 
promise  has  been  broken. 

The  decision  is  not  an  unwarranted  extension  of  equity  jurisdic- 
tion because  the  refusal  to  give  specific  performance  of  the  affirm- 
ative promise  is  due  not  to  lack  of  jurisdiction  but  to  the  unwisdom 
of  exercising  it. 

Where  the  breaking  of  the  negative  promise  has  caused  no 
separable  damage,  equity  ought  not  to  give  relief  unless  in  an 
extreme  case;  and  in  giving  relief,  the  decree  should  be  limited  to 
such  territory  as  would  furnish  adequate  protection  to  the  plain- 
tiff. 

Unless  the  so-called  doctrine  of  lack  of  mutuality  of  remedy  is 
to  be  applied  superficially,  there  is  probably  no  lack  of  mutuality 

months  the  defendant  left  the  plaintiffs'  employ  and  engaged  himself  to  a 
rival.  The  court  refused  the  injunction  because  the  promise  was  to  abstain 
wholly  from  business  and  not  merely  from  the  wine  business.  Perhaps 
the  long  term  of  the  contract  may  have  had  some  influence  in  keeping  the 
court  from  construing  "business"  to  mean  "wine  business". 

"Sternberg  v.  O'Brien,  supra,  footnote  43  (collector  in  installment 
clothing  business)  ;  Columbia  College  of  Music  v.  Tunberg  (1911)  64 
Wash.  19,  116  Pac.  280  (music  school  teacher);  Burney  v.  Ryle  (1893)  91 
Ga.  701,  17  S.  E.  968  (insurance  agent)  ;  Laslcy  Feature  Play  Co.  v.  Su- 
ratt  &  Fox  Film  Corp.  (1915)  154  N.  Y.  Supp.  974  (moving  picture  ac- 
tress) ;  Kimberlev  v.  Jennings  (1836)  6  Sim.  340  (travelling  salesman). 
In  Butler  v.  Galletti  (N.  Y.  1861)  21  How.  Pr.  465  it  was  held  that  Lum- 
ley v.  Wagner  did  not  apply  to  dancing  because  it  did  not  involve  the 
exercise  of  intellectual  qualities;  this  does  not,  of  course,  represent  the 
present  judicial  attitude. 

02An  express  stipulation  in  the  contract  that  the  employee  has  extraor- 
dinary qualifications  so  that  in  case  of  breach  the  employer  should  be 
entitled  to  enjoin  the  emplovee's  working  for  anv  other  person  is  properlv 
held  to  be  ineffectual.  Dockstader  v.  Reid  (1907)  121  App.  Div.  846,  106 
N.  Y.  Supp.  795.  On  the  other  hand,  a  stipulation  that,  in  case  of  any 
breach  by  the  employee,  he  should  forfeit  $200  was  held  sufficient  to  pre- 
vent the  employer  from  getting  an  injunction  because  he  could  not  show 
that  his  damage  would  be  irreparable.  Hahn  v.  Concordia  Society  (1875) 
42  Md.  460.  But  this  seems  at  least  questionable  because  the  stipulation 
would  seem  to  amount  to  a  provision  for  a  penalty  or  liquidated  damages 
and  not  to  a  contract  in  the  alternative. 

In  6  Columbia  Law  Rev.  82,  91,  the  argument  is  made  that  all  persons 
should  be  considered  unique,  just  as  are  all  pieces  of  land. 
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because  in  cases  which  are  the  converse  of  Lumley  v.  Wagner  the 
employe  could  probably  get  an  injunction  against  the  employer. 

The  only  just  criticism  of  the  decision  is  that  in  case  the  defend- 
ant merely  obeys  the  injunction  without  performing  the  affirmative 
promise,  she  gets  no  compensation  for  such  obedience,  though  a 
part  of  the  total  compensation  fixed  by  the  parties  was  for  refrain- 
ing from  singing  elsewhere ;  i.  e.,  there  is  not  complete  mutuality  of 
performance. 

It  is  not  important  that  the  promise  not  to  do  anything  incon- 
sistent with  the  performance  of  the  affirmative  undertaking  shall  be 
express,  because  such  a  promise  is  necessarily  implied  from  the 
making  of  the  affirmative  promise.  In  order  for  equity  to  give 
relief  it  is  necessary  that  the  common  law  remedy  for  breach  of 
the  negative  promise  be  inadequate.  Repeating  the  affirmative 
promise  in  negative  form  does  not  strengthen  the  plaintiff's  posi- 
tion. 

It  was  an  important  element  in  Lumley  v.  Wagner  that  Miss 
Wagner  was  a  person  of  extraordinary  qualifications.  But  if  there 
had  been  a  separate  consideration  for  the  negative  promise,  it  would 
apparently  have  been  sufficient  that  damages  for  breach  of  the 
negative  promise  were  conjectural. 

George  L.  Clark. 
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NOTES. 


Concurrent  Jurisdiction  of  Federal  and  State  Courts  in  Actions 
of  Admiralty  or  Maritime  Nature. — The  Constitution  extends  the 
judicial  power  of  the  United  States  "to  all  Cases  of  Admiralty  and 
maritime  Jurisdiction;"1  and  under  this  power  Congress,  in  §  9  of 
the  Judiciary  Act  of  1789,  gave  the  district  courts  "exclusive  original 
cognizance  of  all  civil  causes  of  admiralty  and  maritime  jurisdiction, 

Art.  Ill,  §  2. 
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*  *  *  saving  to  suitors,  in  all  cases,  the  right  of  a  common  law 
remedy,  where  the  common  law  is  competent  to  give  it".-  The  inter- 
pretation of  this  last  enactment  was  vital  to  the  disposition  of  the  recent 
case  of  Southern  Pacific  Co.  v.  Jensen  (1917)  244  U.  S.  205,  37  Sup.  Ct. 
524.  There,  the  plaintiff's  intestate  met  his  death  while  employed  as  a 
longshoreman  on  the  defendant's  vessel  which  was  engaged  in  interstate 
trade  and  was  then  berthed  at  a  pier  in  the  port  of  New  York.3  The 
Court  of  Appeals  of  New  York  affirmed  an  award  under  the  Workmen's 
Compensation  Act,4  but  the  United  States  Supreme  Court,  four  judges 
dissenting,  reversed  the  decision  on  the  ground  that  the  New  York 
Workmen's  Compensation  Act  did  not  provide  a  "common  law  remedy" 
within  the  "saving  clause"  of  §  9,  and  that,  therefore,  the  state  tribunal 
had  infringed  upon  the  exclusive  admiralty  jurisdiction  of  the  federal 
courts.  This  raises  squarely  the  question  whether  the  phrase  "common 
law  remedy",  as  used  in  §  9,  was  meant  to  include  merely  common-law 
rights  (i.  e.,  rights  known  to  the  common  law),  or  whether  it  was  to 
include  all  rights,  whether  common-law  rights  or  not,  which  are 
enforcible  by  procedure  known  to  the  common  law. 

In  England  all  civil  actions  of  maritime  nature,  where  suit  was 
brought  in  personam,  were  within  the  jurisdiction  of  the  common-law 
courts5  as  well  as  the  instance  courts."  whereas  cases  of  prize,  where 
the  action  was  solely  in  rem,  were  cognizable  exclusively  in  the  admir- 
alty court.7  The  common-law  courts  of  this  country  followed  the  prac- 
tice of  the  similar  English  tribunals  and  exercised  jurisdiction  over 
all  maritime  torts  and  contracts,  the  suits  being  in  personam.8  The 
provision  of  the  Constitution,  above  referred  to,  in  no  way  disturbed 
this  jurisdiction;  it  merely  extended  the  cognizance  of  the  federal  courts 
to  all  cases  of  admiralty  and  maritime  jurisdiction,9  so  that  as  to 
maritime  torts  and  contracts,  where  the  action  was  in  personam,  the 
federal  and  state  courts  exercised  concurrent  jurisdiction.  Such  was 
the  status  of  the  law  at  the  time  of  the  enactment  of  the  Judiciary 

If  the  language  of  §  9  of  that  act,  in  providing  for  the  "saving 
to  suitors,  in  all  cases,  the  right  of  a  common  law  remedy",  was  intended 
to  save  merely  rights  known  to  the  common  law,  then  the  modifying 

21  Stat.  76,  77,  c.  20.  This  grant  has  been  continued.  36  Stat.  1001, 
1160,  1161,  c.  231;  Comp.  Stat.  (1916)  §S  ''"1  (3),  1233;  Judicial  Code  S§  24. 
256.  As  to  the  constitutionality  of  the  grant  see,  The  Hine  v.  Trevor 
(1867)  4  Wall.  555;  Schoonmaker  v.  Gilmore   (1880)   102  U.  S.  118. 

3The  location  of  the  accident  brought  it  within  the  jurisdiction  of  admi- 
ralty. Atlantic  Transport  Co.  v.  Imbrovck  (1914)  234  U.  S.  S2,  34  Sup. 
Ct.  733.  The  Federal  Employers'  Liability  Act  of  April  22,  1908,  35  Stat. 
65,  c.  149,  Comp.  Stat.  (1916)  §  8657,  since  it  only  covers  carriers  by  land, 
did  not  apply.     Southern  Pacific  Co.  v.  Jensen   (1917)  244  U.  S.,  at  p.  527. 

'Matter  of  Jensen  v.  Southern  Pacific  Co.  (1915)  215  N.  Y.  514,  109 
X.  E.  600. 

"See  Benedict,  Admiralty  (4th  ed.)  C.  5,  6,  7;  2  Browne.  Civil  and  \>\ 
miralty  I. aw  (1st    \m.  ed. )  c.  4. 

rl  Browne,  op.  cit.,  c.  4.  As  to  the  early  strife  between  the  common 
law  and  admiralty  courts  sec,  Benedict,  op.  cit.,  c.  6. 

T2  Browne,  op.  cit.,  c.  6. 

"See  Cliase  v.  American  Steamboat  Co.  (1870)  9  R.  I.  419;  Benedict, 
op.  cit.,  §  127;  2  Story,  Constitution   (5th  ed.)   §  1672,  n.  2. 

•The  Hamilton  (1907)  207  U.  S.  398,  28  Sup.  Ct.  133;  Waring  v.  Clarke 
(1847)  5  How.  441  ;  Baird  v.  Daly  (1874)  57  N.  Y.  236,  at  p.  246  et  scq.\ 
2  Story,  op.  cit.,  §  1672,  n.  2. 
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clause — "where  the  common  law  is  competent  to  give  it" — is  meaning- 
less since  it  adds  nothing  to  the  sense  of  the  preceding  words.10  On 
the  other  hand,  if  the  "saving  clause"  is  to  include  all  rights  enforcible 
by  procedure  known  to  the  common  law,  then  the  modifying  clause  is 
not  wanting  in  meaning.  Its  probable  purpose  under  such  a  con- 
struction is  to  anticipate  the  growth  of  rights  enforcible  by  common- 
law  procedure  and  to  make  the  "saving  clause"  applicable  to  such 
new  rights  as  well  as  to  the  rights  known  to  the  common  law.  This, 
it  is  submitted,  is  the  true  purport  of  the  section. 

The  restriction  of  the  words  "common  law  remedy"  to  remedies 
for  a  common-law  right  would  seem  hardly  in  line  with  the  main 
purpose  of  the  statute,  for  the  statute  was  intended  to  define  the  limits 
of  the  admiralty  and  maritime  jurisdiction  of  the  federal  courts.11 
Congress  once  having  fixed  this  jurisdiction,  a  state  statute  can,  of 
course,  neither  add  to  it  nor  encroach  upon  it.12  But  this  does  not 
necessarily  mean  that  a  state  enactment  increasing  the  number  of  cases 
in  which  recourse  may  be  had  to  the  state  courts,  by  creating  new  rights 
enforcible  by  common-law  procedure,  is  ineffective  to  give  the  state 
court  power  to  take  jurisdiction  of  cases  of  maritime  torts  or  con- 
tracts arising  under  the  statute.  As  to  this,  there  is,  it  would  seem, 
no  valid  objection.  Since  early  times  admiralty  and  common-law 
courts  have  exercised  concurrent  jurisdiction  in  cases  of  maritime  torts 
and  contracts.13  Moreover,  it  is  believed  that  the  term  "common  law" 
as  used  by  the  legislature  and  the  framers  of  the  Constitution  was  not 
intended  to  be  limited  in  its  meaning  to  those  rules  and  forms  which, 
at  the  time,  constituted  the  jurisprudence  known  as  the  common  law.14 
Such  an  interpretation  would  exclude  not  only  important  reforms  in 
our  adjective  law  under  the  codes  of  civil  procedure,  but  also  all 
statutory  changes  in  our  substantive  law.15  It  would,  furthermore, 
put  at  a  disadvantage  a  state  like  Louisiana  whose  jurisprudence  is  not 
based  upon  the  English  common  law. 

Such  reasoning  seems  to  have  controlled  the  courts  and  to  have 
led  them  to  go  on  the  theory  that  the  word  "remedy"  was  meant  to 
be  confined  to  procedure.     It  has,  for  instance,  been  uniformly  held 

10It  has  been  suggested  that  this  clause  was  inserted  because  of  over- 
caution  for  fear  that  the  term  "exclusive"  would  be  interpreted  as  curtail- 
ing the  then  existent  concurrent  jurisdiction  of  the  state  courts.  New 
Jersey  Steam  Navigation  Co.  v.  Merchants'  Bank  (1848)  6  How.  344,  at 
p.  390.  Such  a  construction,  it  is  submitted,  is  too  narrow  and  is  an  excuse 
for  rather  than  an  explanation  of  the  clause. 

"See  The  Hamilton,  supra;  The  Belfast  (1869)   7  Wall.  624. 

"The  Lottawanna  (1875)  21  Wall.  558;  see  Ex  parte  McNiel  (1872)  13 
Wall.  236. 

"Benedict,  op.  cit.,  §  127. 

"Parsons  v.  Bedford  (1830)  3  Pet.  433;  Walter  v.  Kierstead  (1885)  74 
Ga.  18;  Lindstrom  v.  Mutual  S.  S.  Co.  (1916)  132  Minn.  328,  156  N.  W. 
669;  see  Berton  v.  Tietjen  &  Lang  Dry  Dock  Co.  (D.  C.  1915)  219  Fed. 
763;  see  footnotes  19,  20  and  23,  infra.  It  has  in  fact  been  held  that  the 
term  "common  law"  extends  to  equitable  remedies  enforced  in  a  common- 
law  court.  Knapp,  Stout  &  Co.  v.  McCaffrey  (1900)  177  U.  S.  638,  20 
Sup.  Ct.  824;  Reynolds  v.  Nielson  (1903)  116  Wis.  483,  93  N.  W.  455;  sec 
Olsen  v.  Birch  &  Co.  (1901)  133  Cal.  479,  65  Pac.  1032;  contra,  Terrell  v. 
The  Schooner  B.  F.  Woolsey   (C  C.  1880)   4  Fed.  552. 

"Walter  v.  Kierstead,  supra;  see  Gindele  v.  Corrigan  (1889)  129  111. 
582,  22  N.  E.  516;  see  footnote  16,  infra. 
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that  a  statute  conferring  upon  a  state  court  the  power  to  enforce  a 
right  in  cases  of  maritime  nature  by  an  action  in  rem  (i.  e.,  by  a  pro- 
ceeding in  which  the  res  is  the  party  defendant)  is  invalid.  Congress 
intended  the  federal  courts  to  have  exclusive  jurisdiction  in  admiralty; 
that  is,  they  alone  should  have  the  power  to  granl  relief  by  an  action 
in  rem;19  and,  therefore,  the  attempt  to  confer  such  a  function  upon 
a  state  court  represents  precisely  the  type  of  encroachment  upon  the 
exclusive  federal  admiralty  jurisdiction  against  which  §  9  is  aimed.17 
Even  more  conclusive  is  the  fact  that,  when  state  legislatures  gave 
to  the  next  of  kin  or  legal  representative  of  a  deceased  a  right  of 
action  to  recover  damages  for  death  caused  by  the  tortious  act  of 
another,  the  courts  held  that  such  new  rights,  although  wholly 
unknown  to  the  common  law,18  came  within  the  "savin-:'  clause"  of 
§  9  and  enabled  the  plaintiff  to  bring  his  action  in  the  state  court.13 
So  also  it  has  been  held  that  a  statute  which  provides  that  in  case  of 
a  collision  between  two  vessels  where  the  fault  is  mutual  the  damages 
flowing  from  the  injury  shall  be  shared  proportionately  by  both  vessi  Is, 
creates,  in  favor  of  the  party  claiming  under  it,  a  remedy  which  the 
common  law  is  competent  to  give,  and  involves  a  cause  of  action  over 
which  the  state  court  has  jurisdiction.20 

From  the  foregoing  considerations,  it  would  seem  to  follow  that 
§  9  was  intended  not  only  to  give  the  federal  courts  exclusive  juris- 
diction in  admiralty  suits  in  rem,  but  also  to  limit  that  exclusive  juris- 
diction to  such  suits.  Under  such  a  construction  of  the  section,  any 
apparent  inconsistency  in  the  phraseology  disappears.  The  state  courts 
are  allowed  to  exercise  concurrent  jurisdiction  where  the  suit  on  the 
maritime  tort  or  contract  is  in  personam:  and  this  is  nothing  more 
than  a  continuation  of  the  concurrent  jurisdiction  of  the  common-law 
courts  with  the  instance  courts.  The  power  of  the  state  courts  to  take 
cognizance  of  new  causes  of  action  occasions  no  conflict  o(  jurisdiction, 
for  the  increased  sphere  of  activity  of  the  state  court  is  limited  to 
cases  where  the  action  i>  in  personam  and  does  not  encroach  upon 
the  exclusive  admiralty  jurisdiction  of  the  federal  courts  which  i- 
limited  to  proceedings  in  rem. 

[Jnder  such  a  construction  of  i<  !>,  the  New  York  Workmen's  Com- 
pensation Act,  since  it  provides  for  a  remedy  by  action  in  personam, 

"The  Robert  W.  Parsons  (1903)  191  U.  S.  17,  24  Sup.  Ct.  8;  The  Hine 
v.  Trevor,  supra;  see  Leon  v.  Galceran    (1871)    11  Wall.   185. 

"The  Moses  Taylor  (1867)  4  Wall.  411;  The  Belfast,  supra;  The  Glide 
(1897)  167  U.  S.  606,  17  Sup.  Ct.  930;  see  Rounds  v.  Cloverport  Foundry 
&  Machine  Co.   (1915)  237  U.  S.  303,  35  Sup.  Ct.  596. 

"Hoodmacher  v.  Lehigh  Valley  R.  R.  (1907)  218  Pa.  21,  66  Atl  075; 
Insurance  Co.  7'.  Bramc  (187S)  95  U.  S.  754;  sec  Stubcr  v.  McEntce 
(1894)    142  N.  Y.  200,  36  N.  E.  878. 

"Steamboat  Co.  v.  Chase  (1X73)  16  Wall.  522;  Sherlock  v.  Uling 
(1876)  93  U.  S.  99;  see  Dougan  v.  Champlain  Tram  Co  (1873)  56  N.  Y. 
1.  Since  upon  analysis  of  juridical  rights  tin-  remedy  precedes  tin-  ri^ht, 
it  must  lie  concluded  that  the  legislature  could  not  have  contemplated  .» 
growth  of  remedial  law  without  a  concomitant  development  in  the  sub- 
stantive law.  3  Street,  Foundations  of  Legal  Liability,  48.  It  is  import- 
ant to  distinguish  between  a  change  in  the  procedure  Eor  the  enforcement 
of  an  old  right  and  a  remedy  given  where  no  right  before  existed.  | 
bus  v.  Colgate  I  1916)  217  N.'Y.  2^,  111  N.  E.  837.  These  decisions,  there- 
fore,   seem    sound    on    principle. 

"Stewart   v.   Harry    (1867)    66  Kv.    IS 
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comes  within  the  "saving  clause".21  It  is  submitted  that  there  is  no 
logical  distinction  between  cases  where  a  suitor  is  permitted  to  go 
into  a  state  court  and  recover  damages  for  death  by  wrongful  act  and 
cases  where  an  employee  or  his  representative  is  given  the  right  to 
obtain  compensation  for  an  accidental  injury.22  And  although  the 
foregoing  analysis  would  not,  perhaps,  necessarily  lead  to  a  conclusion 
contrary  to  the  one  reached  by  the  Court,  yet  it  seems  that,  since  the 
principle  was  in  doubt,  the  social  interest  involved  might  well  have 
been  a  makeweight  to  induce  the  Court  to  uphold  the  award.23 


Effect  Upon  Equity  Jurisdiction  of  Statutes  Creating  New 
Eights  with  Specific  Legal  Eemedies. — It  is  a  well  settled  head  of 
equity  jurisdiction  to  grant  relief  by  injunction  whenever  irreparable 
injury  is  threatened  to  property  rights.  In  such  cases,  equity  will  act 
whether  the  property  right  is  one  recognized  at  common  law,  or  one 
created  by  statute  with  no  specific  remedy  for  its  enforcement.1     Fur- 

=lActions  under  similar  acts  have  been  held  to  come  within  the  "saving 
clause".  Kennerson  v.  Thames  Towboat  Co.  (1915)  89  Conn.  367,  94  Atl. 
372;  North  Pacific  S.  S.  Co.  v.  Industrial  Accident  Comm.  of  California 
(Cal.  1917)  163  Pac.  199;  Lindstrom  v.  Mutual  S.  S.  Co.,  supra;  Murray 
v.  Pacific  Coast  S.  S.  Co.  (D.  C  1913)  207  Fed.  688;  Keithley  v.  North 
Pacific  S.  S.  Co.  (D.  C.  1916)  232  Fed.  255;  cf.,  Berton  v.  Tietjen  &  Lang 
Dry  Dock  Co.,  supra;  contra,  Schuede  v.  Zenith  S.  S.  Co.  (D.  C.  1914) 
216  Fed.  566,  where  it  was  held  that  the  Employers'  Liability  Act  of  Ohio 
did  not  come  within  the  "saving  clause".  In  State  ex  rel.  Jarvis  v.  Dag- 
gett (1915)  87  Wash.  253,  151  Pac.  648,  the  court  held  that  the  Workmen's 
Compensation  Act  conflicted  with  the  jurisdiction  of  the  federal  courts ; 
but  the  basis  of  the  decision  was  that  it  was  repugnant  to  the  legislation 
of  Congress  which  provides  for  limited  liability  for  injuries  in  admiralty. 

"The  fact  that  the  doctrine  of  liability  without  fault  was  well  known 
to  the  common  law,  Salmond,  Torts  (4th.  ed.)  §  3;  1  Street,  op.  cit.,  55, 
tends  to  sustain  the  contention  that  there  is  not  even  a  difference  in  degree 
between  the  two  classes  of  cases. 

^The  complications  flowing  from  the  decision  are  indicated  by  the 
cases  of  Lanigan  v.  Aetna  Life  Ins.  Co.,  Moran  v.  Globe  Indemnity  Co., 
Champion  v.  Employers'  Liability  Assurance  Corp.,  and  Shanley  v.  Em- 
ployers' Liability  Assurance  Corp.  (1917)  57  N.  Y.  L.  J.  1035,  where  the 
insurance  carriers  attempted  to  have  awards  set  aside ;  and  Matter  of  The 
Iron  Steamboat  Co.  of  N.  J.  (1917)  58  N.  Y.  L.  J.  17,  where  application 
for  return  of  premium  was  made.  It  is  interesting  to  note  that  Congress 
amended  §§  24  and  256  of  the  Judicial  Code  to  read  as  follows :  "saving 
to  suitors  in  all  cases  the  right  of  a  common-law  remedy  where  the  com- 
mon law  is  competent  to  give  it,  and  to  claimants  the  rights  and  remedies 
under  the  workman's  compensation  lazv  of  any  state".  (The  italics  are 
ours).  65th  Congress,  1st  Sess.,  Senate  Bill  No.  2916,  passed  by  the  Sen- 
ate October  2nd,  by  the  House  of  Representatives  October  5th.  This 
nullifies  the  decision  in  the  Jensen  case.  The  amendment  will  probably 
cause  the  Workmen's  Compensation  Act  of  New  York,  in  so  far  as  it 
applies  to  longshoreman,  to  be  declared  unconstitutional  on  the  ground 
that  it  imposes  a  double  liability  on  the  emplover.  Cf.,  Cunningham  v. 
Northwestern  Improv.  Co.  (1911)  44  Mont.  180,  119  Pac.  554.  It  is  sug- 
gested that  the  solution  of  the  problem  would  be  a  federal  workman's 
compensation  act. 

'Osborn  v.  Bank  of  United  States  (1824)  22  U.  S.  738;  Pennoyer  v.  Mc- 
Connaughv  (1891)  140  U.  S.  1,  11  Sup.  Ct.  699;  Union  Pacific  Ry.  v.  Chey- 
enne (1885)  113  U.  S.  516,  5  Sup.  Ct.  601;  see  Dows  v.  City  of  Chicago 
(1870)  78  U.  S.  108.  In  the  last  two  cases  the  question  arose  as  to  when 
collection  of   an  illegal   tax  could  be   restrained.     It  was  held  that  before 
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thermore,  equity  will  not  be  ousted  of  jurisdiction  which  it  previously 
exercised  where  a  statute  merely  redeclares  an  pari  wring  right  and  pro- 
vides a  specific  legal  remedy  for  its  enforcement.2 

Whether,  where  a  statute  creates  a  right  and  provides  a  specific  legal 
remedy,  equity  can  still  exercise  jurisdiction  when  there  is  a  special 
ground  for  equitable  interposition,  was  the  question  presented  in  the 
recent  case  of  Paine  Lumber  Co.  v.  Xeal  (1917)  244  U.  S.  459  37  Sup.  Ct. 
718.  There,  the  plaintiffs,  non-union  manufacturers,  sought  to  enjoin 
the  defendants,  union  members,  from  continuing  operations  which 
restrained  the  formers'  interstate  commerce.  They  claimed  relief  under 
§  4  of  the  Sherman  Anti-Trust  Act  of  July  :.'.  1890,8  alleging  that  they 
had  suffered  certain  pecuniary  damages  through  the  activities  of  the 
defendants  in  violation  of  the  statute.  The  Court  held,  four  judges 
dissenting,  that,  regardless  of  proof  of  special  damage  caused  by  the 
violation  of  the  act.  a  private  party  has  no  right  thereunder  to  main- 
tain a  bill  for  an  injunction.4  Although  it  is  stated  in  the  majority 
opinion  that  the  decision  is  supported  by  the  case  of  Minnesota  v. 
Northern  Securities  Co.,5  it  is  difficult  to  see  how  this  conclusion  is 
reached.  The  Minnesota  case,  it  is  submitted,  stands  rather  for  the 
proposition  that  an  injunction  will  not  be  granted  a  private  party  in 
the  absence  of  proof  of  special  damage.6 

I  lower  federal  courts  are  in  conflict  as  to  whether  a  private 
party  can  secure  injunctive  relief  where  he  does  suffer  special  damage 

equity  will  intervene  there  must  exist,  in  addition  to  the  illegality  of  the 
tax,  special  circumstances  bringing  the  case  under  some  recognized  head 
of  equitable  jurisdiction. 

•Montandon  &  Co.  v.  Deas  (1848)  14  Ala.  33;  Payne  v.  Hook  (1868)  74 
U.  S.  425;  Gordon  v.  Hobart  (C.  C.  1836)  2  Sumn.  400;  Peavy  v.  Nat'l. 
Bank   (C.  C.  1895)   69  Fed.  4;5. 

s26  Stat.  209,  c.  647.  The  fourth  section  provides  "The  several  circuit 
courts  of  the  United  States  are  hereby  invested  with  jurisdiction  to  prevent 
and  restrain  violations  of  this  act;  and  it  shall  be  the  duty  of  the  several 
district  attorneys  of  the  United  States,  in  their  respective  district-,  under 
the  direction  of  the  Attorney  General,  to  institute  proceedings  in  equity  to 
prevent  and  restrain  such  violations."  Section  2  provides  that  any  party 
who  violates  the  act  shall  be  liable  to  fine  and  imprisonment.  Section  7 
provides  that  any  party  who  suffers  damages  by  the  violation  of  the  act 
shall  recover  treble  damages. 

4The  Clayton  Act  of  October  IS,  1914,  38  Stat.  730,  c  323,  provides  in  §  16 
that  any  person,  firm  or  corporation  shall  be  entitle. 1  to  sue  for  and  have 
injunctive  relief  in  the  federal  courts  in  cases  of  threatened  loss  <>r  damage 
through  violation,  of  the  Anti-Trust  Laws  under  the  same  conditions  and 
principles  as  govern  ordinary  equitable  relief.  Although  this  destroys  the 
effect  of  the  instant  decision  a-  applied  to  the  r^lit  of  individuals  to  secure 
injunctive  relief  under  $  4  of  the  Sherman  Act.  it  does  not  affect  the  I 

tion  of  the  effect  upon  equity  jurisdiction  of  a  statute  which  creates 

;  d    pi  I   \  ides    Spe<  ifil     1<  gal    remedies. 

•(  1904)  I'M  U.  S.  48,  24  Sup.  Ct.  598. 

'The  Court  in  th  a1  pa  ■■■  70  that  the  injury  complained  of 

"was  not    such    direct    actual    injury   as   that    provided    for   in   the   7th    section 

of  the  A.  t".      V.ain,  "we  think  that  its  intention  was  to  limit  din  i  '   pi 1 

prevenl   and  restrain  such  violations  as  cause  injury  to  the 
ral   public,   .,r   to   all   alike     *     *     *     to   those   instituted   in   i 

th,  United  States."  For  a  construction  of  the-  case  see  Bigelow  v.  Calumet 
&  lb.  la  Mining  Co.  (C.  C.  1907)   V     Fed 
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through  a  violation  of  the  Sherman  Act.7  Those  that  hold  in  the 
negative  base  their  decision  upon  Blindell  v.  Hagan.8  But  in  that  case, 
the  Court,  having  jurisdiction  over  the  cause  of  action  because  of 
the  diversity  of  citizenship  of  the  parties,  proceeded  to  grant  relief 
upon  the  showing  of  a  threatened  irreparable  damage.9 

Although  it  is  often  asserted  that  where  a  statute  creates  a  new 
right  and  provides  a  specific  remedy  therefor,  such  remedy  is  exclu- 
sive,1" an  analysis  of  the  decisions  shows  that  such  a  statement  does 
not  embody  a  general  rule  of  law  applicable  to  all  cases.  Where  an 
attempt  is  made  to  enforce  a  new  legal  right  by  a  legal  remedy  other 
than  that  specifically  provided,  the  rule  clearly  applies,11  since  the 
provision  for  a  particular  legal  remedy  manifests  an  intention  by  the 
legislature  to  prohibit  all  other  legal  remedies.  The  same  is  true  where 
the  right  created  would  be  entirely  destroyed  if  any  other  remedy  than 
the  one  provided  for  could  be  pursued.  The  rule,  however,  is  inap- 
plicable to  cases  where  the  remedy  provided  by  the  statute  is  not  co- 
extensive with  the  right.,12  for,  obviously,  if  the  right  in  such  cases  is 
to  be  limited  by  the  remedy,  the  legislative  intent  could  not  take  effect. 
Moreover,  it  seems  only  just  to  allow  equity  to  afford  protection  to 
an  individual  who  is  about  to  suffer  irreparable  damage  through  the 
infringement  of  a  right  created  by  statute,  where  the  statute  does 
not  expressly  deny  such  jurisdiction,  and  where  the  new  right  cannot 
be  protected  by  the  specific  remedy  provided. 

Xo  decision  has  been  found  squarely  denying  the  power  of  the 
court  to  take  such  action.13  On  the  other  hand,  it  has  been  stated  that 
equity  will  act,  regardless  of  the  nature  of  the  question  involved,  where 
equitable  relief  is  alone  appropriate  for  the  protection  of  rights  unen- 

7Bigelow  v.  Calumet  &  Hecla  Mining  Co.,  supra;  see  Gulf,  C.  &  S.  F. 
Ry.  v.  Miami  S.  S.  Co.  (C.  C.  A.  1898),  86  Fed.  407;  Union  Pacific  R.  R 
V.  Frank  (C.  C.  A.  1915)  226  Fed.  906,  affirming  the  right.  Pidcock  v.  Har- 
rington (D.  C.  1894)  64  Fed.  821 ;  see  Nat'l.  Fireproofing  Co.  v.  Mason 
Builders'  Ass'n.  (C.  C.  A.  1909  ^  169  Fed.  259;  Block  v.  Standard  Distilling 
Co.  (C.  C  1899)  95  Fed.  978,  denying  the  right. 

8(C.  C.  1893)  54  Fed.  40,  affirmed  56  Fed.  696. 

"It  is  believed  that  the  damages  were  threatened  by  a  violation  of  the 
very  right  created  by  the  act.  See  Bigelow  v.  Calumet  &  Hecla  Mining  Co., 
supra. 

'"Pollard  v.  Bailev  (1874)  87  U.  S.  520;  Barnet  v.  Xat'l.  Bank  (1878)  98 
U.  S.  555;  Fourth  Nat'l.  Bank  v.  Franklvn  (1887)  120  U.  S.  747,  7  Sup.  Ct. 
757;  Rex  v.  Robinson  (1759)  2  Burr.  799. 

"Carter  v.  Wann  (1871)  45  Ala.  343;  Benjamin  v.  Allison  (1915)  201 
111.  App.  34;  Crawford  County  v.  Laub  (1900)   110  Iowa  355,  81  N.  W.  590. 

^California  v.  Poulterer  (1860)  16  Cal.  516;  State  v.  R.  R.  (1882)  62 
N.  H.  29;  N.  Y.  etc.,  R.  R.  v.  Lambright  (1891)  5  Ohio  C.  C.  433;  N.  Y.  etc., 
R.  R.  v.  Kennedv  (1838)  12  Conn.  499;  Tennessee  Coal  Co.  v.  George 
(1914)  234  U.  S.  354,  34  Sup.  Ct.  587. 

i3Cf.,  Dimnick  v.  D.  L.  &  W.  R.  R.  (1897)  180  Pa.  468,  36  Atl.  866; 
Durant  v.  Supervisors  (X.  Y.  1841)  26  Wend.  66;  Moies  v.  Sprague  (1870) 
9  R.  I.  541;  Janney  v.  Buell  (1876)  55  Ala.  408;  and  Chandler  v.  Hanna 
(1882)  73  Ala.  390.  In  these  cases  bills  brought  to  enforce  rights  created 
by  statutes  which  provided  legal  remedies  were  refused;  but  it  is  to  be 
noted  that  no  ground  upon  which  equitable  relief  is  ordinarily  granted  was 
present  in  any  of  the  cases. 


710  COLUMBIA  LAW  REVIEW. 

forcible  at  law.14  Furthermore,  the  federal  equity  courts  have  granted 
relief  in  cases  involving  rights  created  by  state  statutes  where  the  only 
basis  for  affording  relief  was  the  application  of  old  equitable  principles 
to  new  rights.15  On  similar  reasoning,  federal  admiralty  courts  have 
acted  to  protect  rights  created  by  state  statutes,  regardless  of  provi- 
sions in  such  enactments  to  the  effect  that  causes  of  action  arising 
thereunder  could  be  tried  only  before  the  courts  of  the  particular  state 
which  had  enacted  the  statute.16  Again,  federal  courts  of  equity  have 
restrained  acts  which  were  punishable  under  the  criminal  law  of  the 
CTnited  Stat. 

Under  the  Sherman  Act,  the  Supreme  Court  has  interpreted  a  con- 
tract in  violation  of  the  statute  as  illegal  and  has  refused  to  allow  a 
recovery  for  a  breach  thereof.18  Suppose  in  that  case  the  defendant 
had  not  been  in  pari  delicti/  and  had  conveyed  land  as  consideration 
for  the  agreement.  It  would  seem  that,  under  general  principles 
of  equity,  he  should  be  allowed  to  bring  a  bill  in  a  federal  court  to 
set  aside  the  conveyance;  yet,  to  bear  out  the  theory  of  the  Court  in 
the  principal  case,  such  relief  would  have  to  be  denied.  A  construction 
of  the  Sherman  Act  leading  to  such  a  result  need  not,  it  is  submitted, 
have  been  adopted,  [f  §  4  of  that  act  had  been  omitted,  it  is  clear 
that  equity  would  have  had  jurisdiction;  that  is,  a  right  would  have 
been  created,  the  violation  of  which,  could,  in  a  proper  case,  have  been 
made  the  basis  for  equitable  relief  on  behalf  of  an  individual.  Sec- 
tion 4,  however,  was  necessary  in  order  to  allow  the  federal  govern- 
ment to  bring  suit  in  equity  without  regard  to  equitable  principles. 
It  seems  more  reasonable  to  suppose  that  such  was  the  purpose  of  the 
section  than  to  interpret  it  as  indicating  a  Legislative  intent  to  exclude 
general  equitable  principles  where  they  would  ordinarily  apply.  Fur- 
thermore, it  is  believed  that,  as  a  general  proposition,  it  would  be 
wiser  to  allow  equity  to  exercise  its  usual  jurisdiction  in  cases  arising 
under  statutes  which  create  rights  and  provide  specific  legal  rem 
unless,  of  course,  such  jurisdiction  is  specifically  prohibited  by  the 
particular  statute. 


Is  a  Taxioab  \  Common  Carrier? — The  question  whether  one  oper- 
a  taxicab  service  for  hire  is  a  common  carrier  of  passengers  is 
obviously  a  recenl  one;  but  since  the  taxicab  is  a  mere  mechanical 
successor  to  the  horse-drawn  hack,  it  would  seem  that  it  should  be 
governed  by  similar  principles  and  that,  therefore,  the  tWO  may  con- 
veniently be  considered  together. 

It  has  been  hold  that  the  term  "common  carrier"  did  not  at  common 
law  embrace  a  carrier  of  passengers,  but  was  confined  to  those  carriers 

"Kentucky  River  Navigation  Co  v.  Commonwealth  (1877)  7<>  Kv.  435; 
se<  Holland  v.  Challen  (1884)  110  U.  S.  IS,  3  Sup.  Ct  495 ;  United  States  v. 
Detroit  Timber  &  Lumber  Co.  (1906)  200  U.  S.  321,  26  Sup.  Ct  282;  Union 
Pacific  Ry.  v.  Cheyenne,  supra,  footnote  l. 

}.  r.  Smith  (1839)  38  U.  S.  195;  Reynolds  v.  Crawfordsville  Bank 

105,  :   Sup  C1    213;  Gaines  v.  Fuentes   1 187!  I  92  U,   S. 

10;  Cowley  7'.  Northern  Pacific  R  R  (1895)  159  U.  S.  569,  16  Sup.  Ct.  127. 

"'II, e   Highland   Lighl    (C,   C    1861  I    Fed    C       No.  64  i  low  v. 

Nickei  on  (C   C  0  Fed.  113. 

"In  re  I  >< ;  \,  15  Sup.  Cl  900. 

"Continental  Wall  Paper  Co.  v.  Voight  &  Sons  Co.  (1909)  212  U.  S. 
227,  2'J  Sup    Cl    ■' 
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of  goods  who,  by  the  custom  of  the  realm,  are  made  virtual  insurers 
of  the  goods  in  their  possession  during  the  course  of  transportation.1 
Because  carriers  of  persons  are  not  insurers  of  their  safety,2  they  are 
not,  in  this  respect,  common  carriers  except  as  to  the  passengers'  bag- 
gage.3 However,  it  was  recognized  at  an  early  date  that  carriers  of 
persons,  like  carriers  of  goods,  may  bv  their  undertaking  so  clothe 
themselves  with  a  public  interest  as  to  incur  the  duty  to  serve  all4  for 
a  reasonable  hire,5  a  principle  of  common  law  which  was  not  restricted 
in  its  application  to  common  carriers  but  was  applied  to  many  other 
callings.6  It  is  in  this  broader  sense  that  the  term  "common  carrier" 
is  applied  to  carriers  of  persons,  and  really  means  "public  carrier".7 

That  one  engaged  in  the  business  of  carrying  persons  in  an  auto- 
mobile for  hire  is  either  a  common  (meaning  public)  or  a  special 
(meaning  private)  carrier  of  passengers,  depending  upon  the  circum- 
stances, is  self  evident.  The  real  difficulty  arises  in  determining  into 
which  class,  under  the  facts  in  a  given  case,  the  carrier  falls. 

The  rule  announced  in  Gisbourn  v.  Hurst8  that  any  man  under- 
taking for  hire  to  carry  the  goods  of  all  persons  indifferently,  is,  as 
to  this  privilege,  a  common  carrier,  has  also  been  employed  by  the 
courts  in  determining  who  are  common  carriers  of  passengers.9  Accord- 
ingly a  carrier  for  hire,  whether  of  goods  or  passengers,  becomes  a 
common  carrier  only  when  he  holds  himself  out  to  serve  one  and  all 
indiscriminately,10  so  long  as  there  is  no  legal  excuse  for  refusing.11 
It  matters  not  that  he  has  no   definite  route,12  nor  schedule,13   nor 

'Central  Ry.  v.  Lippman   (1900)   110  Ga.  665,  36  S.  E.  202. 

2See  Aston  v.  Heaven  (1796)  2  Esp.  533;  Christie  v.  Griggs  (1809)  2 
Campbell  79;  Stokes  v.  Saltonstall  (1839)  38  U.  S.  181;  Ingalls  v.  Bills 
(1845)  50  Mass.  1. 

3Story,  Bailments  (9th  ed.)  §  498;  2  Greenleaf,  Evidence  (16th  ed.) 
§211.  Greenleaf 's  statement,  ibid,  is  typical  of  the  earlier  writers:  "But 
hackney-coachmen,  and  others,  whose  employment  is  solely  to  carry  pas- 
sengers, are  not  regarded  as  common  carriers  in  respect  of  the  persons  of 
the  passengers,  but  only  as  to  their  baggage,  and  the  parcels  which  they  are 
in  the  practice  of  carrying." 

'Bennett  v.  Dutton  (1839)  10  N.  H.  481;  see  Jenks  v.  Coleman  (C.  C. 
1835)  2  Sumn.  221;  2  Kent,  Comm.   (14th  ed.)  §  602. 

5See  Cole  v.  Goodwin  (N.  Y.  1839)  19  Wend.  251,  261. 

"Thus,  common  innkeepers  are  under  a  similar  duty  to  receive  all,  Rex 
v.  Ivens  (1835)  7  C.  &  P.  213,  and  cannot  charge  more  than  a  reasonable 
price  for  the  service  rendered.  Morningstar  v.  LaFayette  Hotel  Co.  (1914) 
211  N.  Y.  465,  105  N.  E.  656.  Similar  duties  have  been  imposed  upon  ware- 
housemen, Allnut  v.  Inglis  (1810)  12  East  527;  see  also,  Munn  v.  Illinois 
(1876)  94  U.  S.  114;  People  v.  Budd  (1889)  117  N.  Y.  1,  22  N.  E.  670; 
Brass  v.  North  Dakota  (1894)  153  U.  S.  391,  14  Sup.  Ct.  857,  and  others 
whose  business  is  clothed  with  a  public  interest.  See  6  Columbia  Law 
Rev.  259. 

7See  Wyman,  Public  Service  Corporations,  §  188. 

8  (1710)   1  Salk.  249. 

"Bennett  v.  Dutton,  supra;  Wheeler  v.  S.  F.  &  A.  R.  R.  (1866)  31  Cal. 
46;  Thompson,  Carriers  of  Passengers,  26. 

I09  Columbia  Law  Rev.  177. 

"10  Columbia  Law  Rev.  353. 

"See  Parmelee  v.  Lowitz   (1874)  74  111.  116. 

"Pennewill  v.  Cullen   (1849)    5  Del.  238. 
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that  hi-  charges  are  not  fixed.14  Xor  does  it  matter  that  he  fails  to 
serve  all  indiscriminately,  so  long  as  he  professes  to  do  so,15  and  this 
is  a  question  of  fact  in  each  case.1'-'  Thus,  persons  operating  s1 
coaches,17  omnibuses,18  trucks,18  moving  van.-.-"  and  ••jitneys"-'1  have 
been  held  to  be  common  carriers  where  they  represent  themselves 
as  willing  to  serve  all.  And  it  is  not  necessary  that  the  exclusive 
business  of  the  parties  shall  be  carrying,  in  order  to  make  them  com- 
mon carriers.22  On  the  other  hand  it  is  equally  clear  that  those  who 
do  not  hold  themselves  out  to  serve  all  but  select  such  employers  as 
they  choose  are  mere  private  carriers.23  So,  liverymen,  conducting 
their  business  in  this  way,  arc  ool   common  curriers.-4 

Whether  one  operating  a  taxicab  service  is  a  common  carrier 
should,  therefore,  depend  upon  the  manner  in  which  the  business  is 
conducted.  Where  the  vehicles  are  kept  in  a  garage  and  are  rented 
to  those  persons  with  whom  the  owner  chooses  to  make  contracts,  it 
would  seem  that  there  is  no  holding  out  to  serve  all  indiscriminately, 
but  the  business  is  similar  to  that  of  the  liveryman.25  On  the  other 
hand,  where  it  appears  that  a  taxicab  company  has  entered  into  con- 
tracts witli  a  railroad  terminal  company  and  with  various  hotels,  ob- 
ligating itself  to  furnish  sufficient  conveyances  to  meet  the  needs  of 
all  persons  using  the  station  and  the  guests  of  the  hotels,  the  under- 
taking to  serve  the  public  indiscriminately  i<  sufficiently  clear  to  make 
the  taxicab  company  a  common  carrier.28  It  is  immaterial  that  the 
service  is  limited  to  persons  using  the  station  and  guests  of  the  hotels. 
No  carrier  serves  all  the  public.  His  customers  are  limited  by  place, 
requirements,  ability  to  pay  and  other  facts.    But  the  public  generally 

fackson   Architectural  Iron  Works  v.   Hurlbut    (1899)    158  N.  Y. 
34,  52  N.  E.  665. 

ir'Lloyd  v.  Haugh  (1909)  223  Pa.  148,  72  Atl.  516. 

10Penncwill  v.  Cullcn,  supra;  Hinchliffe  v.  Wcnig  Teaming  Co.  (1016) 
274  111.  417,  113  N.  E.  707;  Campbell  v.  Storage  Van  Co.  (1015)  187  Mo. 
App.  565,  174  S.  W.  140;  Schloss  :•.  Wood  (1888)  11  Colo.  287.  17  Pac. 
910;  cf.,  Parmclee  v.  McNulty  (1858)  19  111.  556. 

"Bennett   v.    1  >Utton,  supra. 

I';, rim  le,-  v.    McNulty,  supra;   Parmelee  V.   Lowitz,  supra. 

"Heuman  v.  Powers  Co.  (1916)  175  App.  Div.  627,  162  X.  V.  Supp.  500; 
sec  Jackson  Architectural  Iron  Works  v.  Hurlbut,  supra;  Hinchliffe  :■. 
Wenig  Teaming   Co.,   supra. 

"Lloyd  v.  Haugh,  supra;  Lawson  v.  fudge  of  Recorder's  Court  (1013) 
17S  Mich.  375,  141  X.  W.  623;  Farley  v.  Lavary  (1900)  107  Ky.  523.  54  S.  W. 
840. 

»Hust<  •■  v.  City  of  Des  Moines  (Iowa  1916)  156  X.  W.  883;  Pub.  Serv. 
v.  Booth  (1915)  170  App.  Div.  590,  156  X.  V.  Supp.  140. 
[ackson    Architectural  Iron  Works  v.  Hurlbut,  supra;  Cordon  v. 
Hutchinson  (Pa.  1841)  1  W.  &  S.  285. 

n  v.  Sacrider  (1867)  37  X.  Y.  311;  Faucher  v.  Wilson   (1895)  68 
N    II    338,  38    \tl.  10D2. 

,/  ux.  ,-.  Gill  (1904)  114  Tenn.  521.  SO  S.  W.  318  The  dis- 
tinction is  the  same  be1  rding  house  and  a  common  inn  Beall  v. 
Beck   <  18  !9)  3  Cranch  C    C   666 

"Terminal  Taxicab  Co.  v.   District  of  Columbia   (1916)   241    U.  S.  2?2, 
up.  Ct.  5S3;  Forbes  v.  Reinman  &  Wolfort    (1914)    112    \rk.  417,  166 

s.  w 

Terminal  Taxicab  Co.  v.  Districl  of  Columbia,  supra 
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is  free  to  go  to  hotels  or  make  use  of  the  station  and  there  call  upon 
the  taxicab  company  for  service.27  While  in  this  case  the  contract 
obligation  is  strong  evidence  of  the  undertaking,  still  the  holding  out 
may  be  evidenced  by  conduct  as  well  as  by  words.  And,  therefore, 
where  the  taxicabs  are  kept  on  the  streets  and  make  a  practice  of  car- 
rying whomsoever  may  choose  to  employ  them,  it  is  submitted  that 
this  practice  makes  them  common  carriers.28  In  the  recent  case  of 
Anderson  v.  Fidelity  &  Casualty  Co.  (1917)  100  Misc.  411,  166  K  Y. 
Supp.  640,  involving  the  meaning  of  the  phrase  "public  convey- 
ance *  *  *  provided  by  a  common  carrier  for  passenger  service," 
in  a  double  indemnity  clause  of  a  policy  of  accident  insurance,  it  was 
held  that  one  injured  while  alighting  from  a  taxicab  was  not  within 
the  meaning  of  the  clause.  The  taxicab  in  question  was  one  standing 
upon  the  streets  awaiting  employment  when  it  was  engaged  by  the  plain- 
tiff and  a  friend  to  carry  them  to  a  point  within  the  limits  of  the  city  in 
which  the  taxicab  company  did  business.  The  court  decided  that 
because  the  plaintiff  and  his  friend  had,  for  the  time  being,  the  exclu- 
sive right  to  the  use  of  the  taxicab,  and  because  it  was  not  operated 
upon  a  fixed  schedule  or  over  a  definite  route,  it  was  not,  therefore, 
"a  public  conveyance  *  *  *  provided  by  a  common  carrier  for 
passenger  service".  It  would  seem  that,  in  every  case  of  general  obli- 
gation to  serve,  the  custom  of  the  service  qualifies  the  nature  of  the 
duty.  Hence  a  sleeping  car  company  which,  although  not  a  common 
carrier,  is  under  a  similar  duty  to  the  public,29  is  not  bound  to  give 
to  an  applicant  the  upper  berth  of  a  section  already  engaged,  although 
such  berth  is  vacant.30  Similarly  a  common  innkeeper  need  not  accept 
a  guest  when  the  regular  bed  chambers  are  occupied,  although  two 
beds  might  be  placed  in  one  room  or  there  may  be  room  in  the  public 
halls.31  Moreover,  the  argument  employed  in  the  principal  case  was 
rejected  in  the  leading  case  of  Terminal  Taxicab  Co.  v.  District  of 
Columbia32  where  the  court  admitted  that  the  hirer  of  the  taxicab 
would  control  the  whole  vehicle  both  as  to  contents,  direction,  and  time 
of  use.  On  the  very  point  of  construction  of  a  double  indemnity  clause 
in  a  policy  of  accident  insurance,  there  are  cases  in  conflict  with  the 
principal  case.33  Granting  that  there  is  possibly  a  narrower  meaning 
of  the  term  "common  carrier"  which  would  exclude  taxicabs  from  the 

^Terminal  Taxicab  Co.  v.  District  of  Columbia,  supra. 

^Carlton  v.  Boudar  (1916)  118  Va.  521,  88  S.  E.  174;  Van  Hoeffin  v. 
Columbia  Taxicab  Co.  (1913)  179  Mo.  App.  591,  162  S.  W.  694;  Brown 
Shoe  Co.  v.  Hardin  (W.  Va.  1916)  87  S.  E.  1014;  see  also  Donnelly  v. 
Phila.  &  R.  Ry.  (1913)  53  Pa.  Super.  Ct.  78;  Yellow  Taxicab  Co.  v.  Gay- 
nor  (1913)  82  Misc.  94,  144  N.  Y.  Supp.  299.  For  the  same  reasons  per- 
sons operating  hacks  and  cabs  upon  the  streets  and  holding  themselves 
out  to  serve  the  public  indiscriminately  have  been  regarded  as  common 
carriers  of  passengers.  Lemon  v.  Chanslor  (1878)  68  Mo.  340;  Steiner 
v.  Metropolitan  Street  Ry.  (1903)  84  N.  Y.  Supp.  285;  Lewark  v.  Park- 
inson (1906)  73  Kan.  553,  85  Pac.  601. 

^Xevin  v.   Pullman   Palace  Car  Co.    (1883)    106  111.  222. 

30Searles  v.  Mann  Boudoir  Co.   (C.  C.  1891)  45  Fed.  330. 

"Brown  v.  Brandt.    [1902J    1  K.  B.  696. 

''Supra,  fool  note  25. 

33Fidclitv  &  Casualty  Co.  v.  Joiner  (Tex.  Civ.  App.  1915)  178  S.  W.  806; 
Primrose  v.  Casualty  Co.   (1911)   232  Pa.  210,  81  Atl.  212. 
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class,34  yet  since  the  broader  meaning  undoubtedly  includes  taxicabs,** 
the  latter  construction  should  have  been  adopted  in  the  principal  case 
because  of  the  settled  rule  that  where  a  policy  of  insuranc 
framed  as  to  leave  room  for  two  constructions,  the  word-  used  should  be 
interpreted  most  strongly  against  the  insurer."  It  appears,  therefore, 
that  the  decision  in  the  principal  case  cannot  be  supported  upon  any 
ground. 


Right  of  a  Simple  Contract  Creditob  to  Secure  the  Appointment 
of  a  Receiver.  The  jurisdiction  to  grant  a  receivership  is  one  of  the 
highest  and  most  drastic  powers  of  the  chancery  court,  and  is  exercised 
with  the  utmost  caution.1  Relief  is  granted  only  where  the  facts  show 
inadequacy  of  legal  remedy  and  the  necessity  of  summary  relief.2  For, 
since  the  effect  of  a  receivership  is  to  take  the  property  of  a  debtor 
completely  out  of  his  control  and  to  stay  the  execution.-  of  creditors 
who  are  pursuing  their  legal  rights,  the  chancery  court  will  act  only 
upon  the  showing  of  a  strong  equity  in  favor  of  those  seeking  the 
relief.3 

Although  the  remedy  is  largely  one  granted  at  the  discretion  of 
the  court,  the  law  has  developed  some  general  rides  to  guide  the  court 
in  the  exercise  of  its  discretion.  Here,  as  in  all  cases,  equity  will  not 
grant  relief  save  as  a  measure  in  aid  of  the  enforcement  of  some  r 
nized  equitable  right.  The  plaintiff,  therefore,  must  show:  first,  that 
he  has  a  clear  right  to  the  properly  itself  or  some  lien  upon  it,  or 
that  the  property  constitutes  a  special  fund  to  which  he  has  a  right 
resort  for  the  satisfaction  of  his  claim;  and  secondly,  that  the  property 
itself,  or  the  income  arising  from  it.  is  in  danger  of  loss  from  the 
neglect,  waste,  misconducl  or  insolvency  of  the  defendant.4     In  order 

.  romb  v.  Taxicab  Co.  (111.  Pub.  Utilities  Comm.  1016)  P.  V.  R. 
1916  B  983;  Brown  v.  New  York  Central  etc.,  R.  K.  (1894)  75  Hun  355, 
27  X.  Y.  Supp.  69. 

"Terminal  Taxicab  Co.  v.  Hist,  of  Columbia,  supra. 

rpool  etc.,  In-.  Co.  v.  Kearney   (1901)   180  V.  S.  132,  21   Sup.  Ct. 

326;  Paul  v.  Travelers  Ins.  Co.   (1889)   112  X.  Y.    172.  20  X.  E.  347;  Kratz- 

■   in  v.   Western   Assurance   Co.    (1889)    116   X.   V.   54.  22   X.    I"..  221; 

Marshall  v.  Com.  Travelers'  Mutual  Accident    Vss'n.   (1902)   170  X.  Y.  434, 

E.  446;  Schumachi  r  v.  G    E    C    &   1    Co    I  1909)    197   N    V 
N.  E.  .7i?.}i\   Primrose  v.   Casualty  Co.,  supra. 

Cozier  v.  Logan  (1897)  101  C,a.  173,  28  S.  E.  612;  Lancaster  v.  Ashe- 
ville  Street  Ry.  (C.  C.  1898)  90  Fed.  129;  see  High,  Receivers  (4th  ed.) 
§  3. 

'Latham  v.  Cliafee  (C.  C.  1881)  7  Fed.  525;  Lancaster  v.  Ashevilk 
Street  Ry.,  supra;  sec  High,  op.  cit.,  §§  10,  11;  5  Pomeroy,  Eq,  furis. 
(3rd  ed.)   §§  64,  69. 

•C.  &  A.  Oil  &  Mining  Co.  v.  U.  S.  Petroleum  Co.  (1868)  57  Pa.  83; 
Smiley  v.  Sioux  Beet  Syrup  Co.  (1904)  71  Xeh.  581,  101  X.  W.  2?2>;  sec 
Pairpoint  Mfg.  Co.  v.  Watch  Co.  (1894)  161  Pa.  17.  28  Atl.  1003;  sec  also 
Myers  y.  Mvns  (1897)  15  App.  Div.  448,  44  X.  V.  Supp  513,  where  the 
court  refused  petitioning  creditors  the  righl  to  levy  executions  on  property 
of  insolvent  firm  in  hands  of  receiver;  and  Abrahams  v.  Beneke   (1913) 

155  App.   1'iv.  52?,   140  X.  Y.   Supp.  753,  where  the  court  granted  petitioning 
creditors  the  right  to  levy  on  property  of  solvent  firm  in  hands  of  receiver. 

v    Ro  e   (Mi       1844)    Freem.  Ch.  703;  see  ;  Pomeroy,  op.  cit., 
8  64;  High,  op.  cit.,  §11. 
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for  him  to  do  this,  it  is  ordinarily  essential  that  a  suit  be  pending.5 
Moreover,  if  his  right  to  the  final  relief  sought  in  that  suit  is  a  matter 
of  grave  doubt,  the  appointment  of  a  receiver  should  be  refused.8  This 
follows  necessarily  from  the  fact  that  the  remedy  of  receivership  is 
treated  as  an  ancillary  one,  invoked  as  an  adjunct  or  aid  of  the 
principal  relief  sought  and  never  as  the  ultimate  object  of  the  action.7 
In  making  out  his  case  for  relief,  the  plaintiff  may  demonstrate  his 
legal  or  equitable  right  to  the  property  by  showing  a  special  res  to  which 
in  equity  he  has  a  right  to  resort,8  or  by  showing  a  judgment  and  an 
execution  returned  nulla  bona.9  The  suing  out  of  execution  is  ex- 
cused where  the  circumstances  show  that  it  would  be  an  idle  ceremony.10 
The  failure,  to  secure  judgment  and  sue  out  execution  is  a  matter  of 
defense,  in  that  the  defendant  may  thus  show  that  the  plaintiff  has 
failed  to  exhaust  his  remedies  at  law ;  it  may  be  waived  with  the  result 
that  a  simple  contract  creditor,  by  such  waiver,  stands  as  though  the 
objection  had  never  existed.11  But  this  of  itself  will  not  necessarily 
entitle  the  plaintiff  to  the  relief  sought,  for  he  must  still,  in  order  to 
make  out  a  proper  case  for  a  receivership,  show  the  necessity  for  sum- 
mary relief.  Failure  to  do  this  constitutes  a  jurisdictional  defect, 
rendering  the  case  an  improper  one  and  one  where  the  court,  even  with 

6Hutchinson  v.  American  Palace  Car  Co.  (C.  C.  1900)  104  Fed.  182; 
see  5  Pomeroy,  op.  cit.,  §  71 ;  High,  op.  cit.,  §  17.  Cases  which  involve 
the  estates  of  infants,  Pitcher  v.  Helliar  (1781)  Dick.  580,  or  of  lunatics, 
In  re  Pountain  (1888)  37  Ch.  D.  609;  see  In  re  Colvin  (1851)  3  Md.  Ch. 
278,  furnish  exceptions  to  the  general  rule. 

"Hamilton  v.  Accessory  Transit  Co.  (N.  Y.  1856)  3  Abb.  Pr.  255;  Peo- 
ple v.  Weigley  (1895)   155  111.  491,  40  N.  E.  300;  Owen  v.  Homan  (1851) 

3  Mac.  &  G.  378,  412;  see  5  Pomeroy,  op.  cit.,  §  66;  High,  op.  cit.,  §  8. 

TYi!a  v.  Grand  Island  Electric  etc..  Co.  (190 <)  68  Neb.  222,  07  N.  W. 
613;  State  v.  Ross  (1894)  122  Mo.  435,  25  S.  W.  947.  Statutes  in  some 
states  authorize  the  appointment  of  receivers  for  corporations  which  are 
insolvent  or  in  imminent  danger  of  insolvency  when  the  receivership  is 
the  sole  relief  sought.  Hall  v.  Nieukirk  (1906)  12  Idaho  33,  85  Pac.  485; 
In  re  Lewis  (1894)  52  Kan.  660.  35  Pac.  287;  First  Nat'l.  Bank  ?:  TT.  S. 
Encaustic  Tile  Co.  (1886)  105  Ind.  227,  4  N.  E.  846;  but  see  State  v. 
Union  Nat'l.  Bank  (1896)  145  Ind.  537,  548,  44  N.  E.  585.  For  a  discus- 
sion and  compilation  of  these  statutes  see  5  Pomeroy,  op.  cit.,  §  127,  n.  310. 

"Case  v.  Beauregard  (1879)  101  U.  S.  688;  Byrne  v.  First  Nat'l.  Bank 
(1899)  20  Tex.  Civ.  App.  194,  49  S.  W.  706;  see  Regenstein  v.  Pearlstein 
(1888)  30  S.  C.  192,  8  S.  E.  850;  Buck  v.  Stuben  (1901)  63  Neb.  273,  88 
N.  W.  483. 

•Stewart  v.  Fagan  (C.  C.  1876)  Fed.  Cas.  No.  13,426;  Bean  v.  Heron 
(1896)  65  Minn.  64,  67  N.  \V.  805;  see  Minklen  v.  U.  S.  Sheep  Co.  (1895) 

4  N.  D.  507,  62  N.  W.  594;  Stirlen  v.  Jewett  (1897)  165  111.  410,  46  N.  E. 
259,  where  the  facts  showed  that  the  execution  was  not  bona  fide^  but  was 
brought  about  by  collusion  of  the  parties  and  the  court  dismissed  the 
receiver.  Since  a  chancerv  order  to  pay  money,  Aetna  Nat'l.  Bank  v.  Man- 
hattan Life  Ins.  Co.  (C.  C.  1885)  24  Fed.  769,  and  a  damage  order, 
Lydeckcr  v.  Smith  (N.  Y.  1887)  44  Hun  454,  were  held  equivalents  of  a 
judgment  in  cases  where  injunctions  were  sought,  it  seems  probable  that 
the  same  would  be  held  in  a  case  calling  for  the  remedy  of  receivership. 

10Cadogan  v.  Lyric  Theater  Ltd.  [18941  3  Ch.  338;  see  Case  v.  Beaure- 
gard, supra;  Sage  v.  Memphis  &  Little  Rock  R.  R.  (1887)  125  U.  S.  361, 
376,  8  Sup.  Ct.  887. 

"In  re  Metropolitan  Ry.  Receivership  (1907)  208  U.  S.  90,  28  Sup.  Ct. 
219;  see  Hollins  v.  Brierfield  Coal  &  Iron  Co.  (1893)  150  U.  S.  371,  380, 
14  Sup.  Ct.  127;  Sage  v.  Memphis  &  Little  Rock  R.  R.,  supra. 
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the  consent  of  the  parties,  has  no  authority  to  appoint  a  receiver.1* 
If,  however,  the  case  is  a  proper  one,  the  creditor  at  large  and  the 
debtor  may.  by  agreement,  secure  the  relief  sought;  and  such  an  ap- 
pointment is  not  subject  to  attack  on  the  ground  of  collusion.18 
Nevertheless,  granting  a  case  where  equity  has  jurisdiction,  yet,  if 
the  record  or  conduct  of  the  parties  shows  that  the  object  is  any  other 
than  liquidation,  the  court,  in  its  discretion,  will  ordinarily  refuse  to 
appoint  a  receiver14  and  will,  upon  application,  remove  one  if  he  has 
already  been  appointed.15  This  refusal  to  exercise  jurisdiction  is  due 
to  a  commendable  reluctance  on  the  part  of  the  courts  to  undertake  the 
running  of  a  business.  The  instances  where  the  courts  have  departed 
from  their  general  policy  are  few;  they  can  be  justified  only  on  the 
ground  that  public  interest  demands  the  continued  operation  of  a 
public  utility.16 

Whenever  the  suit  is  a  friendly  one  between  a  creditor  at  large 
and  a  debtor,  the  court  should  scrutinize  the  bill  most  closely  in 
order  to  make  sure  that  the  cause  is  one  giving  to  the  equity  court 
jurisdiction,  and  not  one,  as  is  often  the  case,  which  has  for  its 
primary  purpose  the  preservation  of  assets  through  a  warding  off  of 
executions.  "Receiverships  are  too  often  sought  in  order  to  accom- 
plish under  color  of  judicial  process  what  La  prohibited  by  the  common 
law  and  by  statutes  against  fraudulent  conveyances;  that  is  to  sny, 
for  the  purpose  of  delaying  creditors".17  An  assignment  for  the 
benefit  of  creditors  long  ago  came  to  be  looked  upon  with  suspicion. 
If  the  assignor  reserved  to  himself  any  interest  in  the  property, 
the  assignment  was  held  to  hinder,  delay  and  defraud  creditors,  and 
was  void.18  As  a  New  York  court  expresses  it:  "The  law  gives  the 
creditor  a  right  to  determine  whether  his  debtor  shall  have  further 
indulgence,  or  whether  he  shall  pursue  his  remedy  for  the  collection 
of  the  debt.  The  deferring  of  payment  La  generally  an  injury  to  the 
creditor;  and  he  may  become  overwhelmed  with  bankruptcy  for  want 
of  the  fund  which  is  locked  up  by  the  voluntary  assignment  of  his 
debtor.  It  is  mockery  to  such  a  creditor  to  say  that  the  assignment  is 
made  for  the  benefit  of  creditors".19  To-day  such  a  general  assignment 
is  held  to  be  an  act  of  bankruptcy.-" 

"Hutchinson  v.  American  Palace  Car  Co.,  supra;  Vila  v.  Grand  Island 
Electric  etc.,  Co.,  supra;  sec  Whelpley  v.  Erie  Ry.  (C.  C.  1868)  6  Blatch. 
271. 

"See  Glenn,  Creditor's  Rights,  §  312  and  cases  cited  in  footnote  11, 
supra. 

"Glenn,  op.  cit,  §  313;  see  Schloss  v.  Schloss  (1897)  14  Apr.  Div.  333, 
43  N.  Y.  Supp.  788;  </..  Waters  v.  Taylor  (1808)  IS  Ves.  Jr.  10.  where  a 
partner  seeking  a  receivership  for  the  firm  was  refused  relief  because  the 
receivership  was  not  sought   for  purposes  of  liquidation. 

"Duncan  v.  Treadwell  (1894)  82  Hun  376,  31  N.  Y.  Supp.  340. 

In   re   Metropolitan  Ry.  Receivership,  supra;   Sage  V.   Memphis  & 
Little  Rock  R.  K,  supra;  Pennsylvania  Steel  Co.  v.  New  York  City  Ry. 
(C.  C    1912)    198  Fed  721,  737;   Vila  v.  Grand   Island   Electri 
supra. 

"Per  Putnam,  /..  in  Hutchinson  v,  American  Palace  Car  Co.,  supra, 
at  p.   184. 

"Gardner  v.  Commercial  Natl.  Hank  (1880)  95  111  298;  Van  Nest  v. 
Yoe  (N.  Y.  1843)   1   Sandf.  Ch.  4;  Ward  v.  Trotter  (Ky.  1825)  3  M«.n    1. 

"Van  Nest  v.  Yoe,  supra,  at  p.  r>. 

"West  Co.  7-.  Lea   (1899)   174  U.  S.  500,  19  Sup.  Ct.  836. 
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It  would  seem  clear  that  an  equity  court  should  not  lend  its  aid 
to  the  accomplishment  through  a  receivership  of  a  result  which  to 
all  practical  purposes  renders  ineffective  the  Bankruptcy  Act,  and 
which  indirectly  does  the  very  thing  which  law  condemns  and  pro- 
nounces void  as  a  fraud  on  creditors.  It  is  submitted,  however,  that 
such  a  result  was  effectuated  by  the  county  court  in  the  recent  case 
of  Thompsons  Receivership  (1916)  44  Pa.  C.  C.  518.  There,  two 
unsecured  creditors  without  judgments,  obtained  the  appointment  of 
a  receiver  in  a  friendly  suit  with  the  debtor.  The  plaintiffs  showed 
no  right  to  the  property,  no  inadequacy  of  legal  remedy  and  no  neces- 
sity for  summary  relief,  unless  the  fact  that  a  debtor  is  unable  to 
meet  his  obligations  as  they  fall  due,  plus  the  hope  that  his  condition 
with  the  aid  of  the  court  may  at  some  time  in  the  future  be  im- 
proved, is  such  a  showing.  The  receivership  was  sought  and  granted 
avowedly  for  the  purpose  of  staying  executions  and  running  the 
debtor's  business  pending  the  development  of  assets.  Fortunately  the 
Supreme  Court  of  Pennsylvania  reversed  the  decision,  holding  that 
the  chancery  court  does  not  exist  to  aid  in  the  accomplishment  of  any 
such  object. 


Burden  of  Establishing  Want  of  Consideration  in  an  Action 
Between  Immediate  Parties  to  Negotiable  Instruments. — If  the 
common-law  courts  had  assumed  jurisdiction  over  causes  of  action  in- 
volving mercantile  obligations  before  the  theory  of  consideration  had 
come  into  the  law,  there  might  have  been  some  basis  for  making  such 
obligations  subject  to  the  rule  requiring  consideration.  But  such  was 
not  the  fact.1  Moreover,  mercantile  specialties  at  the  time  of  their 
recognition  by  the  common-law  courts  were  binding  of  their  own  force2 
because  the  law  merchant  was  not  restricted  in  its  enforcement  of 
written  instruments  by  any  notion  of  consideration  or  quid  pro  quo. 
Therefore,  the  mere  taking  over  of  the  law  merchant  by  the  common- 
law  courts  did  not  of  itself  furnish  any  reason  for  applying  the  doc- 
trine of  consideration  to  mercantile  specialties.  Furthermore,  since 
the  consequences  flowing  from  the  execution  and  delivery  of  a  nego- 
tiable instrument  have  always  been  different  from  those  flowing  from 
a  simple  contract,3  there  was  no  real  ground  for  subjecting  the  former 
class  of  obligations  to  the  same  rules  as  were  applied  to  the  latter.  The 
writings  of  Lord  Mansfield  and  Blackstone  evidence  the  fact  that  the 
courts  and  authorities,  at  least  for  a  time,  recognized  the  soundness 
of  this  position.4  However,  as  a  result  of  Rann  v.  Hughes*  negotiable 
instruments  were  placed  in  the  same  category  as  simple  contracts,  at 

xThe  doctrine  of  consideration  came  into  the  law  during  the  16th  cen- 
tury', Ames,  Lectures  on  Legal  History,  c.  13,  whereas  the  enforcement  of 
the  law  merchant  by  common-law  courts  was  not  undertaken  until  the  end 
of  the  17th  century.     1  Holdsworth,  History  of  English  Law,  333,  334. 

'See  Maylne,  Lex  Mercatoria,  74  et  scq.,  and  261 ;  Marius,  Bills  of 
Exchange,  *14;  article  bv  A.  T.  Carter  in  17  Law  Quarterly  Rev.  232,  at 
p.  242. 

32  Ames,  Cases  on  Bills  &  Notes,  872-877;  Langdell,  Contracts  (2nd 
ed.)  62  et  scq. 

4See  2  Bl.  Comm,  *446;  Pillans  &  Rose  v.  Van  Mierop  &  Hopkins 
(1765)   3  Burr.  1663. 

6 (1778)  7  T.  R.  350. 
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least  to  the  extent  of  allowing  the  question  of  consideration  to  be  raised 
in  an  action  between  the  immediate  parties.'' 

This  historical  analysis  shows  that  the  obligor  on  a  negotiable  in- 
strument should  never  have  been  allowed  the  defense  of  want  of  con- 
sideration. It.  therefore,  lends  force  to  the  theory  that  want  of 
consideration  should  operate  as  an  affirmative  defense  and  that  the 
plaintiff  should  never  be  made  to  establish  consideration  as  a  part  of 
his  case.  This  theory  finds  substantiation  in  the  practice  of  the  equity 
courts  to  order  the  cancellation  of  a  mercantile  specialty  for  want  of 
consideration  as  well  as  for  fraud;7  for  equity  would  not  grant  relief 
unless  it  viewed  want  of  consideration  to  be  a  matter  of  defense  for 
the  maker  rather  than  a  defect  going  to  the  inception  of  the  obliga- 
tion. Since  equity  did  have  jurisdiction,  the  law  courts,  upon  making 
consideration  a  defense,  presumably  regarded  it  as  an  equitable  def 
and,  therefore,  affirmative,  furthermore,  even  if  the  view  is  taken  that 
no  obligation  arises  and  there  is  no  claim  by  the  payee  against  the 
maker  because  no  consideration  was  given,  n<  rertheless  the  possession 
of  the  instrument  certainly  gives  the  possessor  the  power  to  obligate 
the  maker  by  transferring  the  instrument  to  a  holder  in  due  course.8 
It  seems  reasonable,  therefore,  to  place  upon  the  maker  the  onus  of 
establishing  that  the  instrument  is  not  the  legal  obligation  it  appears  to 
,,  i  thai  i1  merely  giv<  -  rise  to  a  power  I  >  render  the  maker  obli- 
gated, on  principles  of  commercial  law,  to  a  holder  in  due  c  »urse. 

The  proposition  that  want  of  consideration  is  an  affirmative  defense 
represents  the  weight  of  authority.9     Those  courts  which  do  not  assent 

'Langdell,  op.  cit.,  62  et  seq.  The  accomplishment  of  this  result  was 
probably  aided  by  the  tendency  of  the  common-law  lawyers  to  adopt 
assumpsit  as  the  simplest  and  most  effective  method  of  pleading  a  bill  of 
exchange  despite  the  fact  that  an  action  on  the  case  on  the  custom  was 
the  original  and  more  appropriate  way  of  proceeding.  2  Ames,  op.  cit., 
872  et  seq.;  Chitty,  Bills  of  Exchange   (8th  Am.  ed.)   577. 

The  entire  development  towards  requiring  consideration  in  the  case  of 
mercantile  instruments  seems  to  have  been  based  on  a  misconception.  In 
the  Van  Alierop  case,  Lord  Mansfield,  when  he  said  that  written  contracts 
required  no  consideration,  was  speaking  only  of  negotiable  instruments 
and  contracts  under  seal.  In  Rami  v.  Hughes,  which  involved  a  simple 
contract,  the  court  properly  required  consideration.  The  common-law 
lawyers,  however,  failing  to  see  that  the  Van  Microp  case  applied  only  to 
negotiable  instruments  and  contracts  under  seal,  thought  that  the  decision 
in  the  Rann  case  necessarily  overruled  the  Van  Mierop  case.  Langdell, 
op.  cit.,  62  et  seq. 

'Newman  v.  Milner  (1794)  2  Ves.  Jr.  *84;  Metier  v.  Metler*s  .Vim. 
(1867)  19  X.  J.  Eq.  457;  see  Culbertson  v.  Salinger  &  Brigham  (lowa, 
1908)  117  N.  W.  6.  Relief  is  granted  in  such  cases  because  a  sale  of  the 
instrument  to  an  innocent  purchaser  for  value  would  leave  the  obligor 
without  defense.  Some  courts,  however,  refuse  to  order  cancellation 
Anthony  ?•.  Valentine  (1881)  130  Mass  119.  If  such  a  denial  of  relief  is 
to  be  justified,  it  must  be  on  the  theory  thai  want  of  consideration  is  no 
defense  at  all  because  the  maker  intended  thai  the  payee  should  have  the 
power  to  negotiate  the  instrument. 

"17  Columbia  Law   Rev.  617. 

Pacifii  Improvement  Co.  v.  Maxwell  (1915)  26  Cal.  App,  265,  146  Pac 
''(id;  Gallagher,  Adm.  v.  Kiley  (1902)  115  Ga.  420,  41  S.  E.  613;  Co>  v.  Sloan 
(\')()U)   158  Mo.  411,  57  S.  \Y.  1052;  Greer  .     •  1847)  8   \rk.  *132; 

McMicken  v    Safford    (1902)    197   111.  540,  64   X.   E   540;   see   Xewton  v. 
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to  it,10  refuse  to  distinguish  between  a  mercantile  specialty  and  a 
simple  contract.  They  argue  that  consideration  is  an  essential  element 
of  a  holder's  cause  of  action  and  that  the  only  burden  on  the  defend- 
ant is  that  of  going  forward  with  sufficient  evidence  to  rebut  the  pre- 
sumption of  consideration  which  always  attaches  to  a  negotiable  in- 
strument. The  doctrine  of  consideration  occupies  so  peculiar  a  posi- 
tion in  the  law  of  mercantile  specialties11  that,  in  applying  it  to  such 
instruments,  it  seems  improper  to  argue  from  any  analogy  to  simple 
contracts.  Furthermore,  the  contention,  that  the  plea  of  general  issue 
covers  merely  denials  of  the  plaintiff's  case  and  that  hence  want  of 
consideration  is  a  part  of  the  plaintiff's  case  because  the  defendant  may 
plead  it  under  the  general  issue,  is  inconclusive;  for  it  is  clear  that 
various  affirmative  defenses  such  as  illegality  and  fraud  may  be  proved 
under  the  general  issue.12 

In  the  recent  case  of  Shaffer  v.  Bond  (1917)  129  Md.  648,  99  Atl. 
973,  the  question  arose  on  exception  to  the  charge  of  the  trial  judge 
that  the  burden  of  establishing  want  of  consideration  was  on  the  de- 
fendant. The  suit  was  under  the  Negotiable  Instruments  Law  which 
seemingly  codifies  the  weight  of  the  common-law  authority,  and  the 
court  held  that  the  charge  was  correct. 

The  Uniform  Negotiable  Instruments  Law  makes  "absence  or 
failure  of  consideration  *  *  *  matter  of  defense  as  against  any 
person  not  a  holder  in  due  course".13  This  would  seem  to  demand 
that  failure  and  want  of  consideration  should  operate  similarly  as 
defenses.14  If  this  is  so,  then,  since  failure  of  consideration  is  every- 
where an  affirmative  defense,  it  would  follow  that  the  same  should  be 

Newton  (1890)  77  Tex.  508,  14  S.  W.  157;  South  Dakota  Central  Ry.  v. 
Smith  (1908)  22  S.  D.  210,  116  N.  W.  1120;  Carnwright  v.  Gray  (1891) 
127  N.  Y.  92,  27  N.  E.  835;  cf.,  Ragsdale  v.  Gresham  (1904)  141  Ala.  308, 
37  So.  367  (defendant,  acceptor  of  bill  of  exchange)  ;  Lacey  v.  Forrestor 
(1835)  5  Tyr.  567  and  Stoughton  v.  Earl  of  Kilmorely  (1835)  5  Tyr.  568 
(defendants,  accommodation  makers). 

"Burnham  v.  Allen  (1854)  67  Mass.  496;  Small  v.  Clewley  (1871)  62 
Me.  155;  see  Stevenson  v.  Gunning's  Estate  (1892)  64  Vt.  601,  25  Atl.  697. 
Some  courts  even  go  so  far  as  to  make  the  holder  of  a  negotiable  instru- 
ment prove  consideration  against  an  accommodation  party.  Lombard  v. 
Brvne  (1907)  194  Mass.  236,  80  N.  E.  489;  Best  v.  Rocky  Mt.  Nat'l.  Bank 
(1906)  37  Colo.  149,  85  Pac.  1124.  This,  it  is  submitted,  is  wrong;  for  a 
plea  of  accommodation  is  in  its  essence  a  confession  and  avoidance,  the 
defendant  in  effect  saying  "I  made  the  instrument,  but  the  consideration 
for  it,  to  wit,  your  agreement  not  to  sue,  is  a  bar  to  your  action". 

"This  is  illustrated  by  the  fact  that,  in  an  action  by  a  holder  in  due 
course  against  the  maker,  proof  of  want  of  consideration  between  the 
immediate  parties  to  the  instrument  in  no  way  affects  the  presumption  of 
buna  fides  so  as  to  shift  the  burden  of  going  "forward  with  proof  of  value 
or  good  faith  to  the  holder,  Milnes  v.  Dawson  (1850)  5  Exch.  947;  Harger 
v.  Worrall  (1877)  69  N.  Y.  370,  whereas  proof  of  fraud  in  the  inception 
or  transfer  of  the  instrument  does  accomplish  that  result.  Cox  v.  Cline 
(1908)  139  Iowa  128,  117  N.  W.  48;  see  1  Daniels,  Neg.  Inst.  (6th  ed.) 
§  165. 

"Craig  v.  Missouri  (1830)  29  U.  S.  410. 

»§  28  [N.  Y.  §  54]. 

"Carter  v.  Butler  (1915)  264  Mo.  306,  174  S.  W.  399;  see  Ferguson  v. 
Netter  (1910)   141  App.  Div.  274,  126  N.  Y.  Supp.  107. 
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true  of  want  of  consideration.15  Inasmuch  as  the  purpose  of  the  act 
was  to  secure  uniformity,10  it  is  to  be  deplored  that  the  courts  have 
reached  conflicting  conclusions  in  their  interpretation  of  it,17  It  is 
submitted  that,  in  view  of  the  need  of  commercial  certainty  and  of 
the  wording  of  the  act,  the  burden  of  establishing  want  of  considera- 
tion should  be  on  the  defendant,  and  that  the  court  in  the  instant  case 
was  correct  in  sustaining  a  charge  to  that  effect. 

"See  cases  in  footnotes  15,  supra,  and  17,  infra.  Want  of  consideration 
is  not  included  in  §  55  [N.  Y.  §  94]  which  defines  defective  title  within  the 
meaning  of  the  act.  Nor  would  it  seem  to  constitute  an  infirmity  under 
§  52  (4)  [N.  Y.  91  (4) J.  For,  though  what  would  be  an  infirmity  is  a 
matter  of  some  doubt,  yet  it  would  seem  that  the  sound  construction  would 
include  only  those  cases  to  which  the  act  refers :  ineffectual  delivery  of 
the  instrument,  §  16  [N.  Y.  §  35]  ;  exceeding  of  authority  by  an  agent  in 
the  making  of  the  instrument,  §  19  [N.  Y.  §  38]  ;  completion  of  the  instru- 
ment in  an  unauthorized  manner,  §  14  [N.  Y.  §  2i\.  Therefore,  since  one 
who  takes  without  notice  of  infirmities  or  defect  of  title  is  a  holder  in 
due  course  under  §  52  [N.  Y.  §  91],  a  purchaser  for  value  in  good  faith 
would  be  a  holder  in  due  course  even  though  he  had  notice  that  as  between 
the  immediate  parties  there  was  want  of  consideration.  Cf.,  Black  v.  Bank 
of  Westminster  (1903)  96  Md.  399,  54  Atl.  88  (where  endorsee  for  value 
but  with  notice  of  accommodation  was  allowed  recovery  against  the 
accommodation  maker).  If  he  is  a  holder  in  due  course,  then  under  §  57 
IN.  Y.  §  96]  he  takes  free  of  defects  of  title  of  which  he  had  no  notice 
and  likewise  he  takes  free  of  defenses.  Since  the  sections  noted  above  as 
dealing  with  cases  of  infirmities  provide  for  the  effect  of  infirmity  upon 
negotiations  to  holders  in  due  course,  "defenses"  as  used  here  would  not 
apply  to  them.  It  would  seem  rather  to  apply  to  failure  and  want  of  con- 
sideration, thereby  supporting  the  contention  that  want  of  consideration 
is  not  a  part  of  the  plaintiff's  case  but  is  a  matter  of  defense. 

"See  Brewster  v.  Schrader  (1899)  26  Misc.  480,  57  N.  Y.  Supp.  606; 
Brannan,  Neg.  Inst.   (2nd  ed.)   1. 

"Some  courts  have  held  want  of  consideration  to  be  an  affirmative 
defense.  Piner  v.  Brittain  (1914)  165  N.  C.  401,  81  S.  E.  462;  Can 
Butler,  supra;  see  New  York  Metal  Ceiling  Co.  v.  Leonard  (1905)  48 
Misc.  500,  96  N.  Y.  Supp.  187;  Ferguson  v.  Netter,  supra;  Preas  v.  Vollin- 
tine  (1909)  53  Wash.  137,  101  Pac.  706.  Others  hold  that  the  bunion  of 
establishing  is  upon  the  plaintiff.  Bank  of  Gresham  v.  Walch  (1915)  76 
Ore.  272,  147  Pac.  534;  Ginn  v.  Dolan  (1909)  81  Ohio  121,  90  N.  E.  141; 
Cawthorpe  v.  Clark  (1912)  173  Mich.  267,  138  N.  W.  1075;  Huntington  v. 
Shute  (1902)  180  Mass.  371,  62  N.  E.  380;  Mechanics  &  Metal  Nat'l.  Bank 
v.  Termine   (1915)  93  Misc.   1,  156  N.  Y.  Supp.  433. 
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Douglas  M.  Black.  Editor-in-Charge. 

Bankruptcy— Landlord's  Liex.— The  plaintiff  distrained  for  rent  by 
distress  warrant  proceedings  as  authorized  by  the  Virginia  Code,  less 
than  four  months  before  the  tenant's  bankruptcy.  Under  §  67f  of 
the  National  Bankruptcy  Act  of  1898  (30  Stat.  565,  9  U.  S.  Comp. 
Stat.  1916,  §  9651)  all  levies,  attachments  or  other  liens  obtained 
through  legal  proceedings  against  a  person  who  is  insolvent,  within 
four  months  prior  to  the  filing  of  a  petition  against  him  are  null  and 
void  in  case  he  is  adjudged  a  bankrupt.  Held,  the  landlord's  lien  was 
not  affected  by  this  section  of  the  Bankruptcy  Act.  Bird  v.  City  of 
Richmond  (4  C.  C.  A.  1917)  240  Fed.  545. 

The  Bankruptcy  Act  does  not  disturb  preferred  claims  or  liens 
already  existing  previous  to  the  four  months'  period.  The  trustee 
takes  title  subject  to  such  limitations,  so  long  as  they  do  not  interfere 
with  the  right  given  him  as  judgment  creditor  by  §  47  of  the  Act 
as  amended  in  1910  (36  Stat.  840,  9  U.  S.  Comp.  Stat.  1916,  §  9631). 
Brandenburg,  Bankruptcy  (4th  ed.)  §  859.  Consequently,  attach- 
ments levied  previous  to  the  four  months'  period,  enforced  by  judg- 
ments and  executions  within  the  period  are  unaffected  in  states  where 
attachments  are  considered  liens,  In  re  Blair  (D.  C.  1901)  108  Fed. 
529;  In  re  Beaver  Coal  Co.  (C.  C.  A.  1902)  113  Fed.  889,  because  the 
subsequent  judgments  do  not  create  new  liens  but  merely  enforce 
existing  ones.  In  re  Beaver  Coal  Co.,  supra.  Similarly,  the  filing 
of  a  judgment  creditor's  bill  previous  to  the  period,  succeeded  by  a 
decree  within  the  period,  remains  unaffected  in  jurisdictions  where 
the  lien  dates  from  the  filing  of  the  bill.  Metcalf  v.  Barker  (1902) 
187  U.  S.  165.  23  Sup.  Ct.  67.  On  the  other  hand,  it  seems  that  the 
levying  of  an  attachment  or  the  filing  of  a  judgment  creditor's  bill 
previous  to  the  four  months'  period,  succeeded  by  judgment  and 
execution  or  decree  within  the  period,  are  regarded  as  null  and  void 
in  those  jurisdictions  which  regard  the  attachment  or  the  filing  of  a 
judgment  creditor's  bill  as  inchoate  or  imperfect  liens,  Marsh  v. 
Wilson  Bros.  (1914)  124  Minn.  254,  144  N.  W.  959;  In  re  Lesser 
(D.  C.  1901)  108  Fed.  201,  since  without  the  judgment  or  decree  the 
creditor  has  no  perfect  lien  enforceable  at  any  moment  and  any  lien 
obtained  by  the  judgment  or  decree  is  null  within  the  words  of  the 
statute.  The  rule  in  the  principal  case,  that  a  landlord's  lien  is  valid 
if  perfected  within  the  four  months'  period,  is  generally  accepted  as 
law,  In  re  Robinson  &  Smith  (C.  C.  A.  1907)  154  Fed.  343;  In  re 
West  Side  Paper  Co.  (C.  C.  A.  1908)  162  Fed.  110;  Henderson  v. 
Mayer  (1912)  225  U.  S.  631,  32  Sup.  Ct.  699,  regardless  of  any  dis- 
tinction between  liens  which  are  considered  perfect  from  the  beginning 
of  the  tenancy,  or  inchoate,  to  be  perfected  by  distress.  Henderson 
v.  Mayer,  supra.  The  rule  in  this  country,  that  the  tenant's  bank- 
ruptcy terminates  the  right  to  distrain  on  his  goods,  Morgan  v. 
Campbell  (1874)  89  U.  S.  381;  In  re  Duble  (D.  C.  1902)  117  Fed.  794, 
seemingly  has  no  effect  on  the  landlord's  right  of  preference,  when  the 
landlord  does  not  exercise  his  right  to  distrain  at  all;  the  courts  in 
such  cases  saying  that  it  is  within  the  equity  of  the  statute  that 
the  landlord  should  recover.  In  re  Mitchell  (D.  C.  1902)  116  Fed.  87. 
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Bills  and  Notes — Indorsee's  Liability. — The  plaintiff,  a  holder  for 
value  of  a  promissory  note,  accepted  after  maturity  a  payment  of 
interest  in  advance.  In  a  suit  against  the  indorser,  under  the  Nego- 
tiable Instrument  Act.  S  120  subd.  6,  the  jury  found  that  the  plaintiff 
did  not  intend  to  extend  the  time  of  payment  and  returned  a  verdict 
for  the  plaintiff.  The  trial  court  set  this  verdict  aside,  livid,  accept- 
ance of  interest  in  advance  is  only  prima  facie  evidence  of  a  contract 
to  extend  time  for  payment  and  the  verdict  of  the  jury  should  not  have 
been  disturbed.  Cape  Charles  Bank  v.  Farmers'  Mutual  Exchange 
(Va.  1917)  92  S.  E.  918. 

Since  an  indorser  of  a  promissory  note  occupies  the  position  of  a 
surety,  2  Daniels,  Negotiable  Instruments  (0th  ed.)  >j  1303,  an  exten- 
sion of  time  for  payment  granted  to  the  maker  without  reservation 
of  rights  against  the  indorser  or  without  the  hitter's  assent  will  release 
the  indorser  from  all  obligation  under  the  note.  Daniels,  op  cit. 
§  1312;  Farmers'  &  Drovers'  Nat'l.  Bank-  v.  Bashor  (1916)  98  Kan. 
729,  160  Pac.  208.  The  extension  of  time  must  be  based  on  a  con- 
tract which  may  be  implied  from  the  acts  and  declarations  of  the  parties. 
Brooks  v.  Wright  (1866)  '.'.">  Ma>>.  7l'.  There  is  a  conflict  of  authority 
as  to  whether  the  payment  of  interest  in  advance  indicates  a  contract 
to  forbear  suit  during  time  for  which  interest  is  taken.  A  majority 
of  the  courts  hold  such  payment  to  be  prima  faci>  evidence  of  a  con- 
tract of  extension,  Bank  of  British  Columbia  v.  Jeffs  (1897)  18  Wash. 
135,  51  Pac.  34h;  Skelly  v.  Bristol  Savings  Bank-  (1893)  63  Conn.  83, 
26  Ail.  474 ;  Matchett  v.  Winona  Assembly  etc.  Ass'n.  (Ind.  1916)  113 
X.  E.  1,  even  though  usurious  interest  is  charged.  Hamilton  v.  Winter- 
roved  (1873)  43  Ind.  393.  However,  there  is  some  authority  for  the 
holding  that  the  acceptance  of  interest  in  advance  is  not  evidence  of 
a  contract  to  extend  time  for  payment,  Citizens'  Bank-  v.  Moornmn 
(  L889)  38  Mo.  App.  484,  though  it  is  held  that  this  fact  in  conjunction 
with  other  circumstances  should  go  to  the  jury.  See  Citizens'  Bank-  v. 
Moorman,  supra.  It  would  seem  that  the  majority  holding  offers  the 
sound  rule  since  the  inference  from  such  a  payment  point-  decisively 
to  a  contract  to  extend  during  the  time  for  which  interest  is  taken. 

Carriers — Loss  of  Baggage — Refusal  to  Check.— The  defendant  rail- 
road published  a  ride  stating  that  it  would  not  be  responsible  for 
jewelry  enclosed  in  baggage  to  be  checked,  but  did  not  provide  a  safe 
or  other  receptacle  for  the  custody  of  jewelry.  The  plaintiff  passenger, 
carrying  jewelry  contained  in  a  band  bag,  bft  it  momentarily  upon 
a  table  in  the  defendant's  dining  car.  On  her  return  the  bag  was 
missing.     //</'/.  the  article-    were  baggage  such  as  the  plaintiff  was 

entitled    to    have    carried    and    the    defendant    was    liable    for    the    loss. 

Borden  \.  New  York  Central  /.'.  /■'.  (City  Ct.  L917)  L62  N.  V.  Supp.  L099. 
It  ;  well  settled  that  a  railroad  is  obliged  to  transport  a  reasonable 
amount,  of  baggage  without  compensation  other  than  the  passenger's 
fare,  Denver  etc.  E.  E.  v.  Doyle  (1915)  58  Col.  827,  L45  Pac.  688; 
McKioUn  v.  Great  Northern  Ey.  (1899)  7^  Minn.  282,  so  X.  YV.  1052, 
and  it  must  carry  excess  baggage  for  an  additional  consideration. 
Olasco  \.  New  York  <,<ntr,li  //.  //.  |  N.  Y.  L862)  86  Barb.  557.  The 
liability  of  the  railroad  for  baggage  ia  that  of  insurer,  Wolf  v.  Grand 
Rapids  etc.  /.'v.  (1907)  149  Mich.  75.  L12  X.  W.  782;  8  Butchinson, 
Carriers  (8rd  ed.)  §  L241,  but  when  the  baggage  is  retained  in  the 
custody  of  the  passenger  it-  obligation  i-  merely  t"  exercise  due  care. 
1'inlni's  v.  Pittsburgh  etc.  Ey.  (Ind  L916)  ill  X.  E.  ::•'.;  Bee  Louisville 
.!<-.  /.'.  /,'.  \.  Dickson  'Ala.  L917)  7:;  So.  7.".".     Although  a  carrier  may 
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enforce  reasonable  regulations  in  regard  to  the  carriage  of  baggage, 
Tracy  v.  New  York  &  Harlem  R.  R.  (N.  Y.  1862)  9  Bosw.  396;  see 
Railroad  Co.  v.  Fraloff  100  U.  S.  24;  2  Moore,  Carriers  (2nd  ed.)  1067, 
it  cannot  by  notice  or  ex  parte  regulation  limit  its  liability  unless  the 
passenger  consent.  Louisville  etc.  R.  R.  v.  Rieley  (Va.  1917)  93  S.  E. 
574.  So  it  has  been  held  that  a  carrier  cannot  restrict  its  common 
law  obligation  by  refusing  to  take  custody  of  proper  articles  tendered 
as  baggage.  Munster  v.  Southeastern  Ry.  (1858)  4  C.  B.  [x.  s.]  676. 
It  seems  clear,  therefore,  that  the  principal  case  is  correct. 

Carriers — Stipulations  as  to  Loss. — The  plaintiff  shipped  castings 
over  the  defendant  road  by  a  bill  of  lading  containing  a  stipulation 
requiring  that  a  claim  for  loss  be  made  within  four  months.  Held, 
carrier  could  not  waive  the  stipulation.  Metz  v.  Boston  &  M.  R.  R. 
(Mass.  1917)  116  N.  E.  475. 

The  Interstate  Commerce  Act  established  the  principle  that  the 
determination  and  application  of  tariff  schedules  of  interstate  carriers 
was  a  federal  question,  See  Adams  Express  Co.  v.  Croninger  (1913) 
226  U.  S.  491,  33  Sup.  Ct.  148;  Georgia,  etc.  R.  R.  v.  Blish  Co. 
(1916)  241  U.  S.  190,  36  Sup.  Ct.  541,  and  thereby  superseded  state 
laws  on  this  subject.  See  Boston  &  M.  R.  R.  v.  Hooper  (1914)  233 
U.  S.  97,  34  Sup.  Ct.  526;  St.  Louis  &  S.  F.  R.  R.  v.  Heyser  (1910) 
95  Ark.  412,  130  S.  W.  562.  The  purpose  of  the  Act  was  to  prevent 
discrimination  by  interstate  carriers  and,  consequently,  to  establish 
a  comprehensive  rule  of  uniformity.  Adams  Express  Co.  v.  Croninger 
supra.  The  question,  therefore,  in  the  instant  case  is  to  determine 
whether  a  stipulation  in  a  bill  of  lading  limiting  the  time  for  present- 
ment of  claims  involves  such  a  case  of  discrimination  as  would  bring 
the  stipulation  within  the  purview  of  the  statute.  It  would  seem 
when  the  time  limit  is  reasonable  that  the  waiver  of  a  defense  created 
by  the  stipulation  would  be  only  discrimination  against  negligent 
shippers  and,  practically,  no  harmful  result  would  follow.  After  the 
passage  of  the  Interstate  Commerce  Act,  state  courts  allowed  the 
waiver  of  this  stipulation  in  intrastate  commerce  on  the  ground  that 
such  stipulation  was  created  for  the  carrier's  benefit  and  a  waiver 
occasioned  no  injury  to  the  general  public.  Hull  v.  Chicago  Gt. 
W.  R.  R.  (1916)  193  Mo.  App.  425,  185  S.  W.  1155.  Since  the  waiver 
by  the  carrier  of  the  stipulation  in  the  principal  case  would  not  usually 
result  in  a  discriminative  injury  towards  ordinary  shippers,  it  would 
seem  that  the  strict  rule  laid  down  by  the  federal  courts  in  regard 
to  other  provisions  of  the  bill  of  landing,  e.  g.  valuation  of  shipment, 
Adams  Express  Co.  v.  Croninger,  supra,  should  not  be  extended  to 
this  stipulation.  However,  the  construction  in  favor  of  general  uni- 
formity as  upheld  by  the  court  in  the  instant  case  seems  to  represent 
the  modern  judicial  tendency  to  prevent  even  apparently  harmless 
differentiation  among  shippers  by  the  carrier.  See  Georgia,  etc.  R.  R. 
v.  Blish  Co.  supra. 

Constitutional  Law — Delegation  of  Powers — Departmental  Regula- 
tions.— Plaintiff  in  error  received  checks  which  he  knew  had  been 
taken  from  the  mail  stolen  from  a  private  mail  box.  An  order  of  the 
Post  Office  Department  designated  such  boxes  to  be  within  the 
meaning  of  the  federal  statute  which  forbade  knowingly  receiving 
articles  taken  from  the  mail  in  "authorized  depositories".  Held,  the 
order  was  not  an  attempt  to  legislate  and  the  defendant  was  guilty 
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under  the  statute.  Pal-as  v.  United  States  (2  C.  C.  A.  1917)  240 
Fed.  350. 

Congress  has  power  to  confer  authority  upon  governmental  heads 
to  make  rules  and  regulations  to  accomplish  the  legislative  purpose 
entrusted  to  them  for  administration,  United  States  v.  Grimaud 
(1911)  220  U.  S.  506,  31  Sup.  Ct.  480,  and  since  general  authority 
to  make  regulations  for  the  conduct  of  departmental  business  has 
been  given,  Kev.  Stat,  §  161,  1  U.  S.  Comp.  Stat.  1916,  §  235,  no 
special  authority  is  necessary.  Lewis  Pub.  Co.  v.  Wyman  (C  C.  A. 
1910)  182  Fed.  13;  see  Myrich  v.  United  States  (C.  C.  A.  1915)  219 
Fed.  1.  While  such  regulations  are  purely  administrative  and  not  legis- 
lative. United  States  v.  Grimaud,  supra  516,  and  serve  only  to  effect- 
uate the  purpose  of  the  statute,  In  re  Kollock  (1897)  165  U.  S.  526,  17 
Sup.  Ct.  11!.  yet,  when  duly  prescribed,  they  have  the  force  of 
law,  United  States  v.  Grimaud,  supra;  cf.  United  States  v.  Eaton 
(1892)  144  U.  S.  677,  12  Sup.  Ct.  764,  and  courts  take  judicial  notice 
of  them.  Caha  v.  United  States  (1894)  152  U.  S.  211,  14  Sup.  Ct. 
513.  According  to  the  weight  of  authority  the  violation  of  a  regula- 
tion incurs  criminal  liability  when  a  statute  makes  such  a  violation 
a  crime  and  provides  for  its  punishment.  In  re  Kollock,  supra  ;  United 
States  v.  Domingo  (D.  C.  1907)  152  Fed.  566;  see  United  States  v. 
Eaton,  supra;  cf.  Caha  v.  United  States,  supra;  contra,  United 
States  v.  Blasinrjame  (D.  C.  1900)  116  Fed.  654.  The  theft  in  the 
principal  case  was  from  a  private  receptacle  intended  and  used  for  the 
receipt  of  mail  matter  and  designated  by  the  Post  Office  Depart- 
ment as  a  "authorized  depository"  within  the  meaning  of  the  act. 
Since  this  regulation  is  one  which  the  department  had  authority  to 
make  and  since  punishment  for  its  violation  was  provided  for  by 
the  statute,  the  court  in  the  principal  case  was  undoubtedly  right  in 
holding  the  defendant. 

Corporations — Directors — Right  to  Bui  Claims  Against  the  Com- 
pany after  Dissolution — After  the  corporation  had  been  put  in  the 
hands  of  a  receiver  and  the  directors  enjoined  from  further  participation 
in  its  affairs,  two  of  the  former  directors  boughl  certain  claims 
against  the  corporation  at  a  discount,  and  now  seek  to  collect  them  from 
the  nc.ivcr.  It  was  contended  that  only  the  purchase  price  should  be 
allowed.  Held,  the  directors  should  be  lei  in  on  an  equal  basis  with 
the  other  creditors  for  the  full  amount  of  their  claim-.  //;  re  Allen- 
Foster-Willett  Co.  (Mass.  L917)  L16  X.  E.  875. 

The  fiduciary  relation  of  the  directors  to  the  corporation  and 
shareholders  is  universally  recognized.  2  Thompson,  Corporations 
(2nd  ed.)  §  12ir>.  Any  dealings  of  the  directors  which  will  put  their 
persona]  interests  in  opposition  to  tin  interests  of  the  corporation 
will  be  subjected  to  close  scrutiny,  see  Marr  v.  Marr  (1908)  7:'.  X.  J. 
Eq.  648,  650,  70  Atl.  375,  378,  and  they  will  never  be  allowed  to  get 
into  a  position  where  there  may  be  a  conflict  between  trust  duty  and 
persona]  interest.  See  Seymour  v.  Spring  Forest  Cemetery  Ass'n. 
(1895)  ill  X.  V.  333,  344,  39  X.  E.  365.  But  the  courts  have  ad 
set  ii  tit  to  restrict  them  beyond  thai  point,  and  allow  them  to  purchase 
claims  against  the  corporation  at  a  discount  and  enforce  then  at  a 
profit,  when  they  ".ere  under  no  duty  to  purchase  them  in  behalf  of 
the  corporation.  8t.  Louis  etc.  R.  R.  v.  Chenault  (1886)  86  Kan  51, 
\z  Pac.  803;  Seymour  v.  Spring  Forest  Cemetery  Ass'n.,  sWpra; 
Mclntyre   v.   Ajax   Mm.   Co.   (1904)    28    Utah    162,   77    Pac.  618.     A 


RECENT  DECISIONS.  725 

fortiori,  no  such  conflict  occurs  where  the  trust  relation  has  wholly 
ceased,  as  in  the  case  of  assignment  for  the  benefit  of  creditors,  Craig's 
Appeal  (1880)  92  Pa.  St.  396;  Hammond's  Appeal  (1889)  123  Pa. 
St.  '503,  16  Atl.  119,  or  where  the  corporation  had  gone  out  of  business, 
see  Stanton  v.  Gilpin  (1905)  38  Wash.  191,  80  Pac.  290,  in  which  cases 
the  directors'  full  claims  were  enforced.  "While  it  might  be  urged  as 
a  matter  of  public  policy  that  directors  should  be  forbidden  to  capi- 
talize their  intimate  knowledge  of  the  affairs  of  the  corporation  under 
any  circumstances,  see  85  Cent.  L.  J.  167,  the  principal  case  seems  to 
be  in  line  with  the  weight  of  authority  in  requiring  that  an  actual 
conflict  of  interest  be  shown. 


Corporations — Motives  of  Minority  Stockholders  in  Equity  Suit — 
Payment  of  Costs  by  Rival  Corporation. — Plaintiffs,  minority  stock- 
holders in  defendant  corporation,  brought  a  bill  in  equity  to  enjoin 
defendant  from  committing  acts  alleged  to  be  ultra  vires  and  illegal. 
Though  the  plaintiffs  sought  to  protect  their  own  interests,  the  suit 
was  financed  by  a  rival  corporation.  Held,  plaintiffs  acted  in  good 
faith  and  might  avail  themselves  of  the  selfish  interests  of  a  rival  cor- 
poration. Southwestern  Portland  Cement  Co.  v.  Latta  &  Hopper  (Tex. 
1917)  193  S.  W.  1115. 

A  minority  stockholder  may  maintain  a  bill  in  equity  even  though 
he  buy  his  stock  with  the  purpose  of  bringing  suit,  Seaton  v.  Grant 
(1S67)  L.  R.  2  Ch.  *459;  Ellis  v.  Penn.  Beef  Co.  (1911)  9  Del.  Ch.  213, 
80  Atl.  666,  since  his  motive  is  immaterial.  Salisbury  v.  Metropolitan 
By.  (1869)  38  L.  J.  Ch.  249;  Bamsey  v.  Gould  (1870)  57  Barb.  398; 
Macon  Gas  Light  Co.  v.  Bichter  (1915)  143  Ga.  397,  85  S.  E.  112. 
But  it  seems  that  such  suits  are  not  favored,  General  Investment  Co. 
v.  Bethlehem  Steel  Corp.  (1ST.  J.  1917)  100  Atl.  347;  Kingman  v.  Borne 
etc.  B.  B.  (1883)  30  Hun.  73  and,  in  order  to  discourage  transfers  of 
stock  for  the  purpose  of  securing  federal  jurisdiction,  they  will  not  be 
entertained  in  federal  courts.  Dimpfell  v.  Ohio  etc.  By.  (1884)  110  U.  S. 
209,  3  Sup.  Ct.  573;  Federal  Equity  Rule  94.  A  stockholder  may  sue 
though  instigated  by  a  rival  corporation,  Colman  v.  The  Eastern  Coun- 
ties By.  (1846)  10  Beav.  1;  Ervin  v.  Oregon  etc.  Co.  (1885)  35  Hun. 
544,  but  not  if  he  be  acting  as  a  puppet  solely  in  its  interest.  Breeze 
v.  The  Lone  Pine-Surprise  Co.  (1905)  39  Wash.  602,  81  Pac.  1050; 
Jenkins  v.  Auburn  City  By.  (1898)  27  App.  Div.  553,  50  K  Y.  Supp. 
852;  Watson  v.  LeGrand  Boiler  Skating  Bink  Co.  (1898)  177  HI.  203, 
52  N".  E.  317,  for  then  he  is  beyond  the  limits  of  his  equitable  right 
which  was  designed  to  benefit  and  not  injure  the  corporation,  cf  1 
Morawetz,  Private  Corporations  §  271.  Proof  of  paymentof  costs  by 
a  rival  corporation  is  entitled  to  great  weight  in  determining  whether 
plaintiff's  interest  is  real  or  nominal.  Forrest  v.  Manchester  etc.  By. 
(1861)  4  DeG.  F.  &  J.  *126;  Filder  v.  London  etc.  By.  (1863)  1  Hen.  & 
M.  489;  Waterbury  v.  Merchants'  Union  Exp.  Co.  (1867)  50  Barb.  157, 
and  in  some  jurisdictions  it  is  decisive.  Belmont  v.  Erie  By.  (1869)  52 
Barb.  637,  662;  Beshoar  v.  Chappell  (1895)  6  Colo.  App.  323,  40  Pac. 
244.  The  principal  case  rightly,  it  is  submitted,  considers  it  with  other 
evidence  in  determining  the  plaintiff's  interest. 

Corporations — Preferred  Stock — Income  Tax. — Where  a  preferred 
stock  owner  sued  for  amount  deducted  from  his  dividend  as  his  pro- 
portionate share  of  the  corporation  income  tax,  held,  such  amount  was 
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rightly  deducted.  Purshotamdas  Harhisondas  v.  Central  India  Spin- 
ning, Weaving  &  Mfg.  Co.,  Ltd.  (1917)  19  Bombay  Law  Rep.  665. 

The  most  usual  right  of  preference  is  the  right  to  receive  a  specified 
dividend  before  any  sum  is  put  aside  for  the  common  shares.  Clark, 
Corporations  (3rd  ed.)  §  142.  et  seq.,  and  such  dividend  is  contingent 
upon  the  existence  of  net  profits.  Taft  v.  Hartford,  etc.  R.  R.  (1866) 
8  E.  I.  310.  Net  profit  is  the  sum  above  gross  receipts  remaining  after 
payment  of  all  expenses  of  the  business,  including  interest  on  the 
bonded  debt.  St.  John  v.  Erie  By.  (1874)  89  U.  S.  136.  Hence  it 
would  seem  in  regard  to  taxes  that  the  question  whether  they  should 
be  deducted  from  the  receipts  in  order  to  determine  net  profit  would 
turn  on  whether  or  not  they  are  charges  on  the  business  operations  of 
the  corporation.  Obviously,  taxes  on  the  property  of  the  corporation 
are  items  of  the  current  expense.  Accordingly,  if  an  income  tax  or 
excess  profits  duty  is  considered  in  this  light,  it  would  be  so  deducted. 
If,  on  the  other  hand,  such  taxes  are  construed  as  being  imposed  on  the 
stockholders,  but  collectable  at  the  source,  they  should  not  be  deducted. 
That  the  corporation  must  in  the  first  instance  pay  the  tax  does 
not  conclusively  determine  upon  whom  its  burden  ultimately  falls. 
National  Bank  v.  Commonwealth  (1869)  76  U.  S.  353.  There  seems 
to  be  no  express  adjudication  upon  the  status  of  the  income  tax  in  this 
country,  but  in  England  it  has  been  held  that  such  tax  is  on  the  stock- 
holder, Attorney  General  v.  Ashton  Gas  Co.  [1904]  2  Ch.  621;  see 
Johnstone  v.  Chestergate  Hat  Mfg.  Co.  [1915]  2  Ch.  338,  while  the 
excess  profits  duty  has  been  considered  a  charge  on  the  operations  of 
the  companv.  Collins  v.  Sedgwick  [1917]  1  Ch.  179;  In  re  Gondran 
[1917]  1  Ch.  639;  conlm.  Williams  Rollins  &  Co.  v.  Paget  [1917]  1  Ch. 
181;  cf.  Thomas  v.  Hamlyn  &  Co.  [1917]  1  X.  B.  179.  The  court  in 
the  principal  case  in  construing  the  Indian  income  tax  adopted  the 
view  of  the  English  courts  that  such  a  tax  is  upon  the  stockholders, 
and  hence  that  the  preferred  holders  could  not  shift  the  burden  of 
their  proportionate  share  of  the  tax.  It  is  suggested  that  under  the 
terms  of  the  federal  Income  Tax,  39  Stat.  756,  6  U.  S.  Comp.  Stat. 
L9163  §§  6319-6336,  a  similar  conclusion  might  well  be  reached. 

Court  of  Probate — Jurisdiction — Power  to  Direct  K  enunciation 
I'M'ER  Wile. — The  next  friend  of  an  insane  widow  petitioned  a  court 
of  probate  to  direct  the  conservator  to  renounce  or  accept  under  her 
husband's  will,  Ihld,  the  probate  court  had  jurisdiction  to  direct  the 
election,  and  would  do  so,  upon  considering  the  best  interests  <>f  the 
widow.  In  n  "Estate  of  Sebree.  (111.  1917)  50  Chicago  Legal  News  97. 
The  exercise  of  the  prerogatives  of  the  king  as  protector  of  orphans 
and  lunatics  has  come  to  be  a  well  recognized  function  of  equity 
courts.  2  Story  Eq.  Jur.  (13th  Ed.)  §  L863.  In  this  country  probate 
court-  may  exercise  this  equity  jurisdiction  in  the  settlement  of  estates, 
State  v.  Ueland  (1883)  80  Minn.  277,  5  N.  W.  245;  bul  see  In  re 
Com  (1914)  254   M...  65,  162  S.  W.  252;  and  equity  will 

imt  interfere  excepl  in  extraordinary  circumstances.  Shepard  v.  Speer 
I  1892)  ll"  111.  238,  29  N.  E.  718.  The  powers  conferred  on  a  guardian 
do  not  include  the  ri.Ldit  to  elecl  for  his  ward.  Heavenridge  v.  Nelson 
(1877)  56  [nd.  90,  Bince  thai  is  a  personal  privilege,  Pinkerton  v. 
Sargent  (1869)  102  Mass.  568;  Croxier'a  Appeal  (1879)  90  Pa,  884, 
and  if,  a^  in  the  principal  ca  e,  the  widow  is  insane,  and  consequently 
unable  to  make  a  choice,  the  court,  considering  her  best,  interests. 
Van  Steenwych  v.  Washburn  (1884)  59  Wis.  488,  L7  N.  W.  289,  will 
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on  petition  exercise  its  privilege  to  elect  for  her,  In  re  Steven's  Estate 
(1913)  163  Iowa  364,  144  N.  W.  644;  State  ex  rel.  Percy  v.  Hunt 
(1903)  88  Minn.  404,  93  N.  W.  314,  or  will  direct  the  guardian  to 
make  the  choice  subject  to  the  approval  of  the  court.  In  re  Estate  of 
Andrews  (1892)  92  Mich.  449,  52  N.  W.  743.  This  power  of  election 
vested  in  equity,  Hardy  v.  Richards  (1910)  98  Miss.  625,  54  So.  76, 
and  probate  courts,  State  ex  rel.  Percy  v.  Hunt,  supra;  In  re  Estate 
of  Andrews,  supra,  cannot  be  exercised  by  a  state  lunacy  commission. 
Camardella  v.  Schwartz  (1908)  126  App.  Div.  334,  110  N.  Y.  Supp. 
611.     The  principal  case  is  supported  by  the  authorities. 

Easement — Right  of  Way — Landlord's  Right  to  Build  Over. — Plain- 
tiff, who  owned  land  adjoining  defendant's  property,  brought  a  bill  to 
enjoin  defendant  from  building  over  a  strip  of  his  own  land  in  which 
plaintiff  had  a  right  of  way.  The  structure  covered  the  passage  at  a 
height  of  Hi  feet,  and  did  not  otherwise  affect  it.  Held,  defendant 
might  cover  the  way,  so  long  as  he  did  not  render  its  use  "impracticable 
or  unreasonably  inconvenient."  Andrews  v.  Cohen  (1917)  221  N".  Y.  148. 
At  common  law  the  title  of  the  owner  of  a  fee  extended  upward 
to  the  sky.  2  Bl.  Comm.  *18.  When  the  owner  grants  to  another 
a  right  of  way  over  his  land,  he  merely  conveys  the  right  to  pass  over 
the  surface,  retaining  in  himself  all  the  incidents  of  ownership  not 
granted.  Mercantile  Library  Co.  v.  Fidelity  Trust  Co.  (1912)  235 
Pa.  5,  83  Atl.  592.  Accordingly  the  cases  hold  that  unless  there  is  a 
restriction  in  the  deed,  Schwoerer  v.  Boylston  Market  Ass'n.  (1868) 
99  Mass.  285,  the  owner  of  the  servient  tenement  may  build  over  the 
way,  provided  the  structure  does  not  materially  hinder  the  free  use  of 
the  passage  for  the  purpose  specified  in  the  grant.  Atkins  v.  Bordman 
(1841)  43  Mass.  457;  Grafton  v.  Moir  (1892)  130  N.  Y.  465,  29  N.  E. 
974;  Bitello  v.  Lipson  (1908)  80  Conn.  497,  69  Atl.  21.  Whether  the 
structure  is  a  substantial  interference  with  the  convenient  use  of  the 
way  is  a  question  of  fact.  Weed  v.  McKeg  (1903)  79  App.  Div.  218, 
79  N.  Y.  Supp.  807.  Equity  will  enjoin  a  structure  which  is  so  low 
that  it  renders  the  passage  unreasonably  inconvenient,  Frost  v.  Jacobs 
(1910)  204  Mass.  1,  90  N.  E.  357,  but,  if  sufficient  headroom  is  pre- 
served, it  will  not  restrain  a  defendant  from  building  over  a  narrow 
footpath,  Burnham  v.  Nevins  (1887)  144  Mass.  88,  10  N.  E.  494,  or  a 
passage  in  which  plaintiff  has  a  right  of  way  for  vehicles.  Duncan  v. 
Goldthwait  (1914)  216  Mass.  402,  103  K  E.  901.  But  if  circumstances 
outside  the  deed  seem  to  warrant  the  inference,  the  court  will  imply 
that  the  intention  was  to  keep  the  way  open.  Crocker  v.  Cotiing 
(1902)  181  Mass.  146,  63  K  E.  402.  In  no  case  may  a  party  build  over 
the  passage  if  his  only  right  in  the  land  is  an  easement.  Murphey  v. 
Harker  (1902)  115  Ga.  77,  84,  41  S.  E.  585.  Since,  in  the  principal 
case,  the  defendant  owned  the  fee  in  the  land,  and  the  building  did  not 
infringe  on  the  easement,  the  holding  of  the  court  was  clearly  correct. 


Executors  and  Administrators — Letters  of  Administration — Effect 
of  Revocation. — The  defendant  bank  turned  over  deposits  made  with 
it  to  one  Price  who  had  been  duly  appointed  administrator  of  his  al- 
leged wife's  estate.  It  subsequently  appeared  that  Price  was  not  the 
legal  husband  of  the  deceased  and  his  letters  of  administration  were 
revoked.  The  new  administrator  sued  the  defendant  for  the  deceased's 
deposits.     Held,  that  payment  in  good  faith  to  the  first  administrator 
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discharged  the  defendant.  7/i  re  Price's  Estate  (Minn.  1917)  162 
X.  W.  454. 

A  probate  or  other  court  which  has  admitted  a  will  to  probate  or 
appointed  an  administrator  has  power  to  vacate  its  decree  and  revoke 
the  probate.  See  Waters  v.  Stickney  (1866)  94  Mass.  1.  Where  the 
court  has  acted  without  jurisdiction,  as  in  appointing  an  administrator 
over  the  affairs  of  a  person  who,  as  it  subsequently  appears,  was  alive, 
the  probate  is  void  and  a  third  party  who  relies  thereon  will  not  be  pro- 
tected, bcott  v.  McNeal  (1894)  154  U.  S.  34,  14  Sup.  Ct.  1108;  contra, 
Roderigas  v.  East  River  Savings  Inst  (1875)  63  X.  Y.  460;  cf.  Rod- 
eriyas  v.  East  River  Savings  Inst.  (1S7'.»)  7<">  X.  Y.  316.  But  where  a 
court  acts  within  its  jurisdiction  and  its  only  error  is  in  the  determina- 
tion of  law  or  facts,  such  decrees  as  regards  innocent  third  parties,  are 
voidable  and  not  void.  2  Schouler,  Wills  (5th  ed.)  §  1160  et  seq.  So 
where  a  will  after  probate  turns  out  to  be  a  forgery,  Steele  v.  Renn 
(1878)  50  Tex.  467,  or  letters  of  administration  have  been  granted  and 
a  will  subsequently  appears,  Zeigler  v.  Storey  (19ns)  220  Pa.  St.  471. 
69  Atl.  894,  or  a  person  not  entitled  is  made  administrator,  Alabama, 
G.  S.  R.  R.  v.  Hill  (1913)  139  ( ta.  224,  76  S.  E.  1001,  all  persons  making 
payment  to  the  first  administrator  in  good  faith  before  the  old  letters 
are  revoked,  will  be  protected.  As  the  court  in  the  principal  case  had 
Jurisdiction,  the  decision  is  clearly  in  line  with  the  weight  of  authority. 

Federal  Courts — Interpretation  op  State  Law. — The  plaintiff 
brought  an  action  for  the  negligent  destruction  of  timber  by  fire 
six  years  before.  A  state  statute  allowing  recovery  regardless  of  negli- 
gence required  that  the  action  be  brought  within  two  years.  Before  the 
hringing  of  the  present  action,  the  Stale  Supreme  Court  hold  that  the 
statute  was  not  exclusive  of  the  common  law  but  gave  additional  relief. 
After  the  bringing  of  the  action,  but  before  trial,  the  State  Supreme 
Court  overruled  its  former  decision  and  held  that  the  statute  super- 
ceded the  common  law.  Held,  that  the  federal  courts  will  follow  the 
later  construction.  Denver  &  R.  G.  R.  R.  v.  United  States  (8  C.  C.  A. 
1917)  241  Fed.  614. 

In  adjudicating  cases  arising  under  state  laws  it  is  an  established 
doctrine  that  the  federal  courts  will  adopt  and  follow  the  latest  settled 
decisions  of  the  state  courts,  where  such  decisions  are  not  in  conflict 
with  the  federal  constitution  or  statutes  or  a  rule  of  commercial  or 
general  law.  Norton  v.  Shrlhu  Count ii  Ms.sc)  Us  C.  S.  Il\>.  4o!>.  6 
Sup.  Ct.  L121;  Leffingwell  v.  Warren  (1862)  67  !'.  8.  599;  Wade  v. 
Travis  County  (1899)  171  l\  S.  199,  508,  L9  Sup.  Ct  715.     Bui  when 

the   state    court    overrules    an    earlier    decision    in    reliance    upon    which 

rights  have  bee., mo  rested,  the  later  decision  will  not  be  followed  bo  as 
to  be  applied  retroactively  in  deprivation  of  those  rights.  Thomson  v. 
I.  County  (1865)  70  U.  S.  827;  Gelpcke  v.  City  of  Dubuque 
(1864)  68  I'.  8.  L75,  205.  The  further  extension  of  this  rule  to  situa- 
tion- when-  the  later  Btate  decision  is  a  mere  "oscillation,"  see  Gelpoke 
\.  City  of  Dubuque,  supra,  or  no  decision  has  been  rendered  by  the 

State   COUrtC    until    "rights    have   accrued"    and    an    action    been    brought 

in  the  federal  curt-,  Kuhn  v.  Fairmont  Coal  Co.  (1910)   215  CT.  8. 

849,   80   Sup.    Ct.    140,    seemg    unsound    in    view   of   the   principle   that    a 

person  has  no  rested  interest  in  any  rule  of  the  common  law.  Munn 
v.  Illinois  (1876)  !»l  I'.  S.  LIS,  L84.  The  reason  for  protecting  rifhts 
which  have  rested  under  an  overruled  decision  is  to  prevent  gross  in- 
justice,  for  the   party,   though   he  did   not    have  the  law   with   him.   was 
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justified  in  believing  he  had.  Geddes  v.  Brown,  (Pa.  1863)  5  Phil. 
180,  187.  But  these  exceptions  are  inconsistent  with  the  view  that  the 
courts  interpret  but  do  not  make  the  law,  a  theory  well  recognized, 
Geddes  v.  Brown,  supra;  Center  School  Township  v.  State  (1898)  150 
Ind.  168,  49  N.  E.  961;  Stockton  v.  Dundee  Mfg.  Co.  (1871)  22  N.  J.  Eq. 
56,  though  there  are  strong  arguments  for  the  opposite  view.  17 
Columbia  Law  Rev.  593.  The  principal  case  is  consistent  with  the 
theory  in  considering  the  law  governing  the  case  to  be  the  same  at  the 
time  it  arose  as  when  it  was  tried,  the  first  decision  of  the  state  court 
merely  being  a  false  enunciation  of  the  law. 

Federal  Employers'  Liability  Act — State  Statute  Allowing  an 
Attorney's  Lien. — The  plaintiff  brought  an  action  under  the  Federal 
Employers'  Liability  Act  in  a  state  court.  A  settlement  was  effected 
before  judgment.  No  provision  was  made  for  the  plaintiff's  attorney, 
who  intervened  to  enforce  upon  the  cause  of  action  the  lien  given  him 
by  state  statute.  Held,  the  attorney's  lien  attached  the  cause  of  action. 
Eolloway  v.  Dickinson  (Minn.  1917)  163  K  W.  791. 

The  obligation  of  an  employer  to  pay  damages  for  an  injury  to  an 
employee  engaged  in  interstate  commerce  is  governed  by  the  Federal 
Employers'  Liability  Act.  See  Mondou  v.  New  York  N.  H.  &  H.  B.  B. 
(1912)'  223  U.  S.  1,  32  Sup.  Ct.  169.  The  obligation  itself  cannot  be 
changed  by  supplementary  state  legislation.  Seaboard  Air  Line  v. 
Eorton  (1914)  233  U.  S.  492,  34  Sup.  Ct.  635.  Hence  a  state  cannot 
by  statutes  regulating  the  distribution  of  estates  or  the  survival  actions 
give  the  benefit  of  the  cause  of  action  to  one  not  entitled  thereto  under 
the  federal  act.  Taylor  v.  Taylor  (1914)  232  U.  S.  363,  34  Sup.  Ct. 
350;  Fulgram  v.  Midland  B.  B.  (1909)  167  Fed.  660;  contra,  St.  Louis, 
etc.  By.  v.  Hesterly  (1911)  98  Ark.  240,  135  S.  W.  874.  On  the  other 
hand,  rules  of  procedure  and  of  evidence  which  do  not  affect  the  obli- 
gation created  by  the  Federal  Act  are  governed  by  the  law  of  the 
forum.  1  Wigmore,  Evidence  §  6 ;  see  Winters  v.  Minn.  &  St.  L.  B.  B. 
(1914)  126  Minn.  260,  148  N.  W.  106.  Similarly,  where  under  the 
federal  statute  the  benefit  of  the  recovery  is  given  the  next  of  kin,  the 
local  law  determines  who  are  the  next  of  kin.  Kenney  v.  Seaboard  Air 
Line  (1914)  167  K  C.  14,  82  S.  E.  968.  The  effect  of  the  attorney's 
lien  is  not  to  alter  the  obligation  of  the  defendant  or  to  create  an 
impediment  to  the  amicable  settlement  of  claims  by  the  parties.  See 
O'Connor  v.  Transit  Co.  (1906)  198  Mo.  622,  97  S.  W.  150;  Standidge 
v.  Chicago  By.  (1912)  254  111.  524,  535,  98  K  E.  963.  Its  only  result 
is  to  place  the  attorney  in  the  position  of  an  equitable  assignee  of  a  por- 
tion of  the  cause  of  action  and  to  prevent  a  discharge  thereof  which 
disregards  his  right.  See  2  Columbia  Law  Rev.  249.  Thus  it  cannot 
reasonably  be  argued  that  the  conferring  of  a  right  of  this  type  con- 
flicts with  the  obligation  created  by  the  Federal  Employers'  Liability 
Act,  and  it  does  not,  therefore,  contravene  the  right  of  Congress  to 
regulate  interstate  commerce.  Hence  it  would  seem  that  the  principal 
case  is  correct. 

Illegal  Contracts — Contract  for  Plans  Contrary  to  Building 
Laws. — A  local  statute  provided  that  the  use  for  tenement  or  other  pur- 
poses of  any  building  used  for  the  exhibition  of  motion  pictures  should 
be  a  misdemeanor.  Plaintiff,  an  architect,  having,  in  accordance  with 
agreement  with  defendants,  drawn  up  plans  for  a  building  containing 
a  motion  picture  theater  with  rooms  for  tenants,  sued  on  his  contract 
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for  services  in  preparation  of  the  plans  and  specifications.  Held,  he 
could  not  recover  since  he  was  a  party  to  an  unlawful  agreement. 
Medoff  v.  Fish  r  et  a!.  |  Pa.  L917)  101  Atl.  471. 

It  is  well  3ettled  that  a  contract  to  do  an  illegal  act  is  an  unlawful 
agreement  and  will  not  be  enforced.  McMullen  v.  Hoffman  (1899) 
174  I'.  S.  639,  L9  Sup.  ( 't.  721.  Even  if  the  contract  is  otherwise  valid, 
it  will  not  be  upheld  if  it  was  made  in  furtherance  of  unlawful  ends, 
e.  g.  a  lease  by  landlord  with  knowledge  that  premises  were  to  be  put 
to  illegal  or  immoral  uses.  Ernst  v.  Crosby  (1893)  140  X.  Y.  364,  36 
X.  E.  603;  Berni  v.  Bouer  (1903)  90  Minn.  L69,  97  X.  W.  121;  Dunn 
v.  Stegemann  (1909)  10  Cal.  App.  38,  101  Pac.  25.  But  plaintiff 
may  recover  when  the  contract  is  so  clearly  remote  as  not  to  promote 
the  illegal  transaction.  Ocean  Ins.  Co.  v.  Polleys  (1839)  38  U.  S.  157; 
Connolly  v.  Union  Sewer  Pipe  Co.  (1901)  184  U.  S.  540,  22  Sup.  Ct. 
431;  International  Harvester  Co.  of  Am.  v.  Eaton  Circuit  Judge  (1910) 
163  Mich.  55,  127  X.  \V.  695.  The  decision  of  the  principal  case  seems 
correct,  the  contract  being  designed  to  aid  and  promote  a  violation  of 
the  building  law.  However,  since  the  statute  imposed  a  penalty  only 
upon  the  owner  of  the  building,  it  would  seem  that  the  parties  are  not 
in  pari  delicto,  Smart  v.  White  (1882)  7:;  Me.  332;  Tracy  v.  Talmage 
(1856)  14  X.  Y.  162,  and  that  plaintiff  might  have  recovered  in  quasi- 
contract  on  showing  enrichment  of  defendant.  Duval  v.  \Y  rJlman 
(1891)  124  X.  V.  L56,  26  XT.  E.  343;  McDuffee  v.  Hayden-Cceur  D'Alene 
Irrigation  Co.  (1914)  25  Idaho  370,  138  Pa-.  503. 

Injunctions — Unfair  Competition — Property  in  Ideas. — The  defend- 
ant sent  an  employee  to  buy  an  exclusive  model  of  a  gown  from  the 
plaintiff,  a  manufacturer,  the  purchaser  not  disclosing  the  fact  that 
she  was  buying  for  the  defendant.  It  does  not  appear,  however,  that 
she  made  any  false  statements.  The  defendant  then  removed  the 
Labels,  inserted  his  own,  and  exhibited  the  gown  as  his  model,  selling 
copies  thenof.  Held,  two  judges  dissenting,  an  injunction  should  issue 
restraining  the  sale  of  such  copies.  Montegut  v.  Hichson  (1st  Dept. 
1917)  17-  App.  Div.  94,  KM  X.  Y.  Supp.  858. 

Palming  off  goods  as  those  of  another  is  unfair  competition  and 
will  be  restrained.     White  Studios  v.  Dreyfoos  (1917)  221    X.  V.    W, 

116  X.  E.  796,  where  there  is  a  likelihood  that  the  public  will  be 
deceived,  even  though  no  actual  deception  is  shown.  Notas<  me  Hosiery 
Co.  v.  Straus  (C.  C  A.  1912)  201  Fed.  99;  rf.  frhrard  Hilker  Mop  Co. 
v.  United  States  Mop  Co.  (C.  0.  A.  1911)  191  Fed  613.  Since,  in 
the  principal  ease,  then  appears  to  have  hen  no  attempl  to  represent 
the  defendant's  goods  as  those  of  the  plaintiff,  if  the  injunction  is 
to  be  upheld,  the  relief  musl  resl  on  some  other  basis.  There  is  no 
property  righl  in  an  idea  one,,  it  has  been  published  without  restrictions, 

Stein  v.  Morris  (Va.  1917)  91  S.  E.  177;  cf.  Hamilton  Mfg.  Co.  v. 
Tubbs  Mfg.  Co.  (C.  C.  1908)  216  Fed.  401;  but  cf.  Fonotipia  Ltd.  v. 
Bradley  (C.  C.  L909)  171  Fed.  951,  and  hence  an  artistic  production 
not  copyrighted  may  be  copied.  Bamforth  v.  Douglass  Post  Card  d- 
Machine  I  I  I  L908)  L58  1'ed.  355.  Similarly,  an  unpatented 
article  may  be  reproduced  in  its  unessential  elements  if  plainly  marked 
with  the  name  of  the  maker.  Rathbonnt  Sard  £  Co.  v.  Champion  Steel 
Range  Co.  (C.  0.  A.  1911)  189  Fed.  26;  Flagg  Mfg.  Co.  v.  Holwav 
(1901)  L78  Ma-.  83,  59  X.  E.  667;  cf.  Button  v.  Cupples  (N.  Y.  L907) 

117  App.  Div.  172,  102  N.  V.  Supp.  809,  and  such  reproduction  is  (ken 
more  defensible  where  every  feature  rj   to  make  the  article 
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efficient  or  its  manufacture  inexpensive.  Diamond  Expansion  Bolt  Co. 
V.  United  States  Expansion  Bolt  Co.  (1917)  177  App.  Div.  554,  164 
N.  Y.  Supp.  403.  But  copying  which  would  not  otherwise  be  enjoined 
will  be  restrained  if  the  secret  information  is  obtained  by  procuring 
a  breach  of  a  contract  not  to  disclose  the  same.  Board  of  Trade  v. 
Christie  Grain  &  Stock  Co.  (1905)  198  U.  S.  236,  25  Sup.  Ct.  637;  cf.  17 
Columbia  Law  Rev.  548,  or  as  a  result  of  a  breach  of  trust.  Tabor  v. 
Hoffman  (1S89)  118  N.  Y.  30,  23  N.  E.  12.  Although  an  actual  false 
representation  will  give  the  vendor  a  right  to  rescind  a  sale,  Thompson 
v.  Barry  (1903)  184  Mass.  429,  69  K  E.  674,  in  the  absence  of  any 
fiduciary  relation,  a  purchaser  is  under  no  duty  to  disclose  any  facts 
which  may  change  the  intention  of  the  vendor  as  to  the  sale.  Pomeroy, 
Eq.  Jur.  (3rd  ed.)  §§  902,  903.  It  is  submitted,  therefore,  that  the 
injunction  in  the  principal  case  should  not  have  been  granted. 


Landlord  and  Tenant — Surrender  of  Lease  by  Operation  of  Law. — 
A  lessee  before  the  expiration  of  his  term  abandoned  the  premises  and 
returned  the  key.  The  landlord  relet  the  property  without  securing 
the  assent  of  the  lessee,  or  giving  notice  to  him.  Held,  the  acts  of  the 
landlord  constituted  an  acceptance  of  the  surrender  by  operation  of  law 
and  consequently  relieved  the  tenant  from  future  liability  for  rent. 
McGinn  v.  B.  H.  Gladding  Dry  Goods  Co.  (R.  I.  1917)  101  Atl.  129. 

The  surrender  of  a  lease  may  be  effected  not  only  by  express  agree- 
ment but  also  by  operation  of  law.  In  re  Mullings  Clothing  Co.  (C.  C. 
A.  1916)  238  Fed.  58.  A  surrender  by  operation  of  law  is  effected 
where  the  parties  act  in  a  manner  inconsistent  with  the  subsisting 
relation.  Bon-en  v.  Hasl-ell  (1893)  53  Minn.  480,  55  N.  W.  629;  2 
Tiffany,  Landlord  and  Tenant,  §  190a ;  2  McAdam,  Landlord  &  Tenant 
(4th  ed.)  §  396.  A  mere  retention  of  the  keys  sent  by  the  lessee  upon 
abandonment,  does  not  of  itself  indicate  an  acceptance  of  the  surrender, 
Tootle  Theatre  Co.  v.  Shubert  Theatrical  Co.  (1916)  175  App.  Div. 
530,  162  N.  Y.  Supp.  Ill,  nor  will  a  re-entry  and  resumption  of  pos- 
session by  the  lessor  upon  abandonment,  for  the  purpose  of  protecting 
the  premises  from  waste  or  injury  by  making  necessary  repairs,  ac- 
complish that  result.  Smith  v.  Hunt  (1911)  32  R.  I.  326,  79  Atl.  826. 
But  an  opposite  conclusion  is  reached  when  alterations  are  made  beyond 
what  are  necessary  for  the  preservation  of  the  premise.  See  Meeker  v. 
Spalsbury  (1901)  66  N.  J.  L.  60,  48  Atl.  1026.  A  mere  attempt  to  relet 
will  nnt  amount  to  an  acceptance  of  the  surrender,  O'Neil  v.  Pearse 
(1915)  87  N.  J.  L.  382,  94  Atl.  312.  But  as  to  the  effect  of  a  reletting 
the  authorities  are  in  conflict.  2  Tiffany,  op.  cit.,  §  190c  (4).  It  is 
held  that  a  reletting  is  not  of  itself  sufficient  to  effect  an  acceptance  of 
the  surrender,  Marshall  v.  Grosse  Clothing  Co.  (1900)  184  111.  421,  56 
N.  E.  807;  Higgins  v.  Street  (1907)  19  Okla.  45,  92  Pac.  153,  particu- 
larly if  notice  is  given  to  the  tenant  of  an  intention  to  do  so.  Auer  v. 
Penn  (1882)  99  Pa.  370;  Oldewurtel  v.  Wiesenfeld  (1903)  97  Md.  165, 
54  Atl.  969.  But  some  courts  hold  that  a  reletting  will  amount  to  an 
acceptance  of  the  surrender  unless  the  tenant  has  assented  to  it.  Gray 
v.  Kaufman  etc.  Co.  (1900)  162  K  Y  388;  Welcome  v.  Hess  (1891) 
90  Cal.  507,  27  Pac.  369.  In  the  principal  case  the  landlord  had  neither 
notified  the  tenant  nor  secured  his  assent  to  the  reletting.  It  is  obvious, 
therefore,  that  under  either  view  the  case  is  undoubtedly  sound  in  re- 
fusing to  allow  the  landlord  to  recover  for  rents  accrued  after  the  time 
of  reletting. 
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Limitations  of  Actions — Suit  by  Government. — The  United  States 
brought  an  action,  six  years  after  the  loss  occurred,  for  the  negligent 
destruction  of  its  timber  by  the  defendant  railroad.  A  state  statute 
allowed  recovery  regardless  of  negligence,  provided  that  the  action  was 
brought  within  two  years  after  the  injury.  Held,  the  statute  super- 
seded the  common  law  remedy  and  the  time  for  bringing  the  action 
having  expired,  the  suit  could  not  be  maintained.  United  States  v. 
Denver  &  R.  G.  R.  R.  (8  C.  C.  A.  1917)  241  Fed.  614. 

It  is  well  settled  that  when  the  United  States  is  acting  in  public 
capacity  statutes  of  limitations  do  not  affect  its  rights,  see  14  Colum- 
bia Law  Eev.  260,  either  in  state,  Gardiner  v.  Miller  (1874)  47  Cal. 
570,  or  federal  courts.  United  States  v.  Belknap  (C.  C.  1896)  73  Fed. 
19;  United  States  v.  Thompson  (1878)  98  U.  S.  486.  However  the 
United  States  may  sue  as  a  private  party,  Cotton  v.  United  States 
(1850)  52  U.  S.  229,  and  when  it  comes  into  court  asserting  a  property 
right,  it  occupies  the  same  position  as  any  other  suitor.  Mountain  Cop- 
per Co.,  Ltd.  v  United  States  (C.  C.  A.  1906)  142  Fed.  625.  Ordinarily 
the  Statute  of  Limitations  bars  only  the  remedy.  1  "Wood,  Limitations 
(4th  ed.)  §  63a.  But  where,  as  in  the  principal  case,  the  statute  cre- 
ates a  new  legal  liability  with  the  right  to  sue  for  its  enforcement,  the 
designation  of  a  period  within  which  the  suit  must  be  brought  operates 
as  a  limitation  of  the  liability  itself.  The  Harrisburg  (1886)  119 
U.  S.  199,  214.  It  is  a  condition  to  the  right  to  sue  at  all,  Kavanagh 
v.  Folsom  (C.  C.  1910)  181  Fed.  401;  American  R.  R.  of  Porto  Rico 
v.  Coronas  (C.  C.  A.  1916)  230  Fed.  545,  and  is  not  a  mere  statute  of 
limitations  affecting  the  remedy  alone.  Theroux  v.  Northern  Pac.  R.  R. 
(C.  C.  A.  1894)  64  Fed.  84;  Boston  &  M.R.  R.  v.  Hurd  (C.  C.  A.  1901) 
108  Fed.  116.  The  court  in  the  principal  case  waa  clearly  ripht  in 
holding  that  the  government  had  no  right  of  action. 

Masteb  and  Servant — Workmen's  Compensation — Break  in  Employ- 
ment Due  to  Going  on  Strike. — A  miner  left  work  during  a  strike, 
which  was  ended  after  one  week  through  government  intervention. 
Work  was  resumed  under  an  agreement  dated  as  of  the  day  the  strike 
began.  In  a  claim  under  the  British  Workmen's  Compensation  Act 
of  1906,  by  which  (Sched.  I,  §  2c)  absence  "due  to  illness  or  any 
other  unavoidable  cause"  constitutes  a  break  in  the  employment  for  the 
purpose  of  computing  average  weekly  wages,  held,  that  no  break  in 
the  employment  waa  effected  by  absence  during  tin-  >trikr.  Prict  v. 
Guest,  Keen  &  Nettlefolds,  Ltd.  [1917]  1  K.  B.  780. 

While  absence  due  to  illness  of  a  permanent  character  operates 
to  dissolve  the  <-Mntra<-t  <<(  employment,  in  the  Bame  manner  as  the 
death  of  the  employee,  O'Connor  \.  Briggs  (1903)  182  Mass.  387,  65 
X.  I'].  836,  illness  of  a  temporary  character  does  doI  of  itself  terminate 
the  contract  of  employment,  Cuckson  v.  Stones  <  1858)  I  Ell.  A-  EM.  248; 
cf.  Bettini  \.  Gyi  (1876)  l  Q.  B.  D.  L83,  unless  the  failure  to  perform 
goes  to  the  essence  of  the  consideration.  McOariggle  v.  MrCosker 
(1903)  83  A,.]..  Div.  184,  82  X.  V.  Supp.  194;  cf.  Prior  v.  Flagler 
(1895)  L3  Mi--.  L15,  34  X.  Y.  Supp.  152.  If  the  contract  is  in  the 
nature  of  a  hiring  at  will,  the  master  may  lawfully  determine  the  em- 
ployment at  any  time;  but,  even  in  tlii-  case,  the  mere  fact  of  illness 
does  not  dissolve  tin-  relation  of  master  and  Bervant  Warburion  v. 
erative  Wholesale  Soc.  [1917]  1  K.  B.  668.  Cnder  the  British 
Workmen's  Compensation  Ah.  temporary  ami  permanent  illness  alike 
might  constitute  a  break  in  the  employment   for  the  purpose  of  com- 
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puting  average  weekly  wages.  Cf.  Greenwood  v.  Joseph  Nail  &  Co. 
[1917]  A.  C.  1.  Since  a  termination  of  the  contract  of  employment, 
no  matter  how  caused,  would  be  a  break  in  the  continuity  of  employ- 
ment, Jones  v.  Ocean  Coal  Co.,  Ltd.  [1899]  2  Q.  B.  124,  and,  since 
absence  due  to  going  on  strike  does  not  constitute  absence  "due  to 
illness  or  any  other  unavoidable  cause",  it  is  essential  in  the  principal 
case  to  determine  whether  absence  under  such  circumstances  ipso  facto 
terminates  the  contract.  Voluntary  absence  never  of  itself  dissolves 
the  contract  of  service,  1  Labatt,  Master  &  Servant  (2nd  ed.)  §  291, 
but,  unless  of  a  trivial  character,  Shaver  v.  Ingham  (1886)  58  Mich. 
649,  26  N.  W.  162,  constitutes  a  breach  which  entitles  the  employer 
to  determine  the  contract.  Jerome  v.  Queen  City  Cycle  Co.  (1900)  163 
N.  Y.  351,  57  N.  E.  485.  But  the  latter  may  waive  a  breach,  Drennen 
v.  Satterfield  (1898)  119  Ala.  84,  24  So.  723;  Sabin  v.  Kendrick  (1901) 
58  App.  Div.  108,  68  N.  Y.  Supp.  546,  and  the  mere  fact  of  his  reten- 
tion of  the  employee  may  be  evidence  of  such  waiver.  Troy  Fertilizer 
Co.  v.  Logan  (1889)  90  Ala.  325,  8  So.  46;  Tickler  v.  Andrae  Mfg.  Co. 
(1897)  95  Wis.  352,  70  X.  W.  292.  In  the  principal  case,  not  only 
was  the  employee  re-instated,  but  the  new  agreement  was  dated  back 
to  the  day  the  strike  began.  Hence  the  decision  of  the  court  seems 
clearly  sound. 


Master  and  Servant — Workmen's  Compensation — Disregarding  Kules 
of  Work. — Claimant,  an  operator  of  a  power  press,  was  injured 
while  attempting  to  remove  small  pieces  of  steel  from  the  machine, 
while  it  was  in  motion.  A  rule  of  the  employer  forbade  workers  putting 
their  hands  into  the  press  without  stopping  it.  Under  the  New  York  law 
(Consol.  Laws,  Supp.  1914,  c.  67  §  10),  which  allows  an  employee 
to  recover  for  an  injury  "arising  out  of  and  in  the  course  of  his  employ- 
ment without  regard  to  fault  as  a  cause  of  that  injury",  it  was  held, 
that  the  claimant  can  recover.  Macechko  v.  Bo  wen  Mfg.  Co.  (App. 
Div.  3rd  Dept.  1917)  166  N.  Y.  Supp.  822. 

If  the  injury  does  not  arise  out  of  and  in  the  course  of  the  employ- 
ment, there  is  no  recovery  by  the  terms  of  most  of  the  statutes.  If  it  did 
arise  in  the  course  of  the  employment,  recovery  is  barred  in  some  juris- 
dictions when  the  workman  is  guilty  of  "serious  and  wilful  misconduct", 
see  In  re  Von  Ette  (1916) 223  Mass.  56,  111  N.  E.  696 ;  Casey  v.  Humphries 
(Eng.  1913)  6  Butterworth's  Workmen's  Compensation  Cases  520,  528, 
but  not  in  others.  Taylor  v.  Seabrook  (1915)  87  K  J.  L.  407,  94  Atl. 
399.  Under  some  statutes  if  the  injury  results  in  death  or  serious  and 
permanent  disablement,  the  defense  of  serious  and  wilful  misconduct 
is  not  allowed.  Weighill  v.  South  Beaton  Coal  Co.,  Ltd.  (Ens;.  1911) 
4  Butterworth,  op.  cit.  141,  142.  When  the  misconduct  defense  is 
not  available,  it  is  essential  that  the  disobedient  act  be  such  as  would 
take  the  employee  out  of  the  sphere  of  his  employment,  Jackson  v. 
Denton  Colliery  Co.,  Ltd.  (Eng.  1914)  7  Butterworth,  op.  cit.  92,  95, 
for  the  mere  fact  that  an  order  has  been  disobeyed  does  not  mean  that 
the  limits  of  the  employment  have  been  passed.  Burns  v.  Summerlee 
Iron  Co.,  Ltd.  (Scot.  1912)  6  Butterworth,  op.  cit.  320,  325.  The 
phrase  "arising  out  of  and  in  the  course  of  his  employment"  has  proved 
to  be  very  troublesome.  16  Columbia  Law  Bev.  267.  The  rule  and 
its  transgression  are  facts  that  can  be  used  in  considering  whether 
or  not  the  accident  arose  out  of  the  employment,  M' William  v.  Great 
North  of  Scotland  R.  R.  (Scot.  1914)  7  Butterworth,  op  cit.  875,  881, 
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for  it  is  competent  for  the  master  to  define  and  limit  that  sphere. 
Whitehead  v.  Reader  (1901)  2  K.  B.  48,  3  Minton-Senhouse,  Work- 
men's Compensation  Cases.  40.  Where  the  misconduct  defense  is 
available,  there  is  the  additional  consideration  that  though  the  disobedi- 
ence may  not  be  such  as  to  take  the  employee  out  of  the  sphere  of 
his  employment,  it  may,  nevertheless,  constitute  the  required  miscon- 
duct. See  Case//  v.  Humphries,  supra.  It  would  seem,  therefore,  that 
the  court  in  the  principal  case  correctly  interpreted  the  law  in  applying 
this  test:  did  the  rule  limit  the  sphere  of  the  employment  or  was  it 
merely  a  direction  forbidding  certain  acts  or  requiring  them  to  be 
performed  in  a  specified  way  8  Such  a  test  is  well  recognized  in  the 
English  cases.  Plumb  v.  Cobdin  Flour  Mills  Co...  Ltd.  [1914]  A.  ('.  62, 
7  Butterworth,  op.  cit.  1;  Corbett  v.  H.  S.  Pitt  &  Co.,  Ltd.  (Eng. 
1915)  8  Butterworth,  op.  cit.  466. 


Municipal  Corporations — Ultra  Virks  Contracts — Becovery  on 
Quantum  Meruit. — A  state  statute  forbade  any  incorporated  town  from 
contracting  for  any  work  to  cost  more  than  $500  unless  after  having 
advertised  for  bids.  In  violation  of  this  act,  the  plaintiff  contracted 
to  remove  the  garbage  from  the  defendant  town.  He  was  paid  for 
the  work  done  under  the  agreement  until  it  was  declared  illegal  by 
the  courts.  He  continued  to  perform  the  services  and  sued  for  their 
value.  Held,  there  could  be  no  recovery  on  quantum  meruit.  Eclcert 
v.  Town  of  West  Orange  (N.  J.  1917)  101  Atl.  269. 

The  decisions  on  the  liability  of  a  municipal  corporation  on  its 
ultra  vires  contracts  are  not  in  harmony  though  a  satisfactory  classi- 
fication has  been  made.  4  Columbia  Law  Bev.  67;  Woodward.  Quasi- 
Contracl  ;:  L61.  By  the  weight  of  authority,  where,  as  in  the  principal 
case,  a  contract  is  illegal  though  the  end  contemplated  is  intra  vires, 
the  municipality  is  not  liable  for  the  benefits  received.  Kreush  r  v. 
McKees  Rocks  School  Dist.  (1917)  256  Pa.  St.  281,  ion  Atl.  821; 
Hoeppner-Bartlett  Co.  v.  City  of  Rhinelander  (1910)  142  Wis.  229,  128 
N.  W.  454;  Keane  v.  City  of  New  York  (1903)  88  App.  Div.  542,  85 
N.  Y.  Supp.  130;  contra.  Konig  v.  Baltimore  (1916)  L28  Rid.  465,  97 
Atl.  837;  City  of  Providence  v.  Providence  El.  Lt.  Co.  (1906)  122  Ky. 
237,  91  S.  W.  664  While  it  is  recognized  thai  municipal  corporations 
are  to  be  especially  protected  against  the  ultra  vires  contracts  made 
by  their  officers,  Thomas  v.  City  of  Richmond  (1870)  79  U.  S. 
it.  [a  submitted  that  this  rule  should  be  applied  in  conjunction  with 
the  established  doctrines  of  quasi-contract.  It  would  Beem  ample 
protection  to  deny  liability  where  the  contracl  was  for  a  purpose  out- 
side the  corporate  charter.  So.  Covington  Dist.  v.  Kenton  Water  Co. 
(1904)  117  Ky.  489,  78  S.  W.  420;  Bloomsburg  Land  Imp.  Co.  v. 
Bloomsburg  (1«06)  215  Pa.  St.  452,  64  Atl.  602.  Bu1  a  different  rule 
3hould  apply  where  the  contract  is  ultra  vires  Bimply  because  of  the 
.ml  of  a  restriction.  So.  Covington  Dist.  v.  Kenton  Water  Co., 
supra.  In  thai  ca  e,  the  principles  of  quasi-c  mtract  alone  Bhould  pre- 
vail, and  the  plaintiff  Bhould  recover  for  the  benefits  conferred,  unless 
the  parties  are  in  pari  delicto.  Cf.,  Kreusler  v.  McKees  Rocks  School 
Dist.,  supra.  In  the  principal  case,  the  conclusion  reached  was  just, 
for  the  plaintiff  was  clearly  equally  al  fault;  this,  it  is  submitted, 
hould  have  been  the  basis  for  the  decision. 
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Nuisance — Action  by  an  Individual  Riparian  Owner — Special  Injury. 
— An  navigable  stream  on  which  the  plaintiffs  boarding  house  was 
situated  was  fouled  by  the  defendant  and  became  less  available  for 
swimming,  boating  and  fishing.  In  consequence,  the  boarders  remained 
away  thereby  causing  the  plaintiff  material  loss.  The  lower  court 
directed  a  verdict  for  nominal  damages.  On  appeal  by  the  plaintiff, 
held,  judgment  would  be  sustained.  Boquet  v.  Hackensack  Water  Co. 
(N.  J.  1917)  101  Atl.  379. 

It  is  well  settled  that  an  individual  may  not  bring  an  action  on  a 
public  nuisance  where  the  injury  is  common  to  all.  Wood,  Nuisance 
(3rd  ed.)  §  645.  But  a  public  nuisance  may  also  be  a  private  nuisance 
if  it  intereferes  with  the  enjoyment  of  a  private  right,  Park  v.  C.  &  S. 
W..  R.  R.  (1876)  43  Iowa  636;  Wesson  v.  Washburn  Iron  Co.  (1866) 
95  Mass.  95,  103,  and  an  individual  may  maintain  an  action  if  he 
proves  direct,  substantial,  and  particular  injury.  Benjamin  V.  Storr 
(1874)  30  T.  L.  R.  362,  19  E.  R.  0.  263.  In  most  jurisdictions  it  is 
held  that  such  an  injury  is  one  different  in  kind  from  that  suffered 
by  the  public  generally.  Shaw  v.  Boston  &  Albany  R.  R.  (1893)  159 
Mass.  597,  35  X.  E.  92;  Indiana  etc.  R.  R.  v.  Eberle  (1887)  110  Ind. 
542,  11  N.  E.  467;  Wood,  op.  cit.  §  646.  Some  courts,  however,  con- 
sider the  rule  unjust  and  allow  private  actions  on  public  nuisances 
if  the  injury  to  the  individual  is  substantial  though  only  greater  in 
degree  than  that  suffered  by  the  public.  Carver  v.  San  Pedro  etc.  R.  R. 
(C.  C.  1906)  151  Fed.  334;  see  Union  Pacific  R.  R.  v.  Hall  (1876) 
91  U.  S.  343,  355.  There  is  difficulty  in  applying  the  general  rule  since 
the  nature  of  the  damage  is  not  always  clear.  Burdick,  Torts  (3rd  ed.) 
§  497.  But  the  principal  case  seems  clearly  within  the  rule  for  the 
plaintiff  had  no  special  right  in  the  use  of  the  stream  but  simply  that 
enjoyed  by  the  public.  Cf.  Whitmore  v.  Brown  (1908)  102  Me.  47, 
65  Atl.  516.  Since  the  directed  verdict,  though  erroneous,  did  not 
harm  the  plaintiff,  the  court  properly  affirmed  it. 

Right  of  Privacy — Injunction — Motion  Pictures. — Defendant  pro- 
duced a  picture  of  the  plaintiff  without  her  consent,  in  a  motion  picture 
film  presenting,  as  a  current  event,  incidents  of  her  investigation  of 
a  crime.  The  New  York  Civil  Rights  Laws  (Consol.  Laws,  1909)  c. 
14,  §§  50,  51),  provides  for  an  injunction  against  the  use  of  the  name 
or  picture  of  a  living  person  for  the  purposes  of  trade  or  advertising 
without  his  written  consent.  Held,  an  injunction  would  issue.  Humis- 
ton  v.  Universal  Film  Mfg.  Co.  (N.  Y.  Sup.  Ct.  1917)  57  N.  Y.  L.  J. 
1519. 

The  common  law  right  of  privacy  was  denied  in  New  York  in  the 
case  of  Roberson  v.  Rochester  Folding  Box  Co.  (1902)  171  N.  Y.  538, 
64  N.  E.  442,  and  in  consideration  of  this  decision  the  legislature 
passed  the  act  under  which  the  principal  case  arose.  See  Rhodes  v. 
Sperry  &  Hutchinson  Co.  (1908)  193  N.  Y.  223,  227,  85  N.  E.  1097; 
Moser  v.  Press  Pub.  Co.  (1908)  59  Misc.  78,  109  N.  Y.  Supp.  963. 
The  statute  has  been  held  to  forbid  the  production  of  what  purported 
to  be  the  picture  of  the  plaintiff  in  a  motion  picture  play,  Binns  v. 
Vitagraph  Co.  of  Am.  (1913)  210  N.  Y.  51,  103  N.  E.  1108,  but  the 
courts  hold  that  publications  in  a  newspaper  are  not  within  the  statute. 
Jeffries  v.  N.  Y.  Evening  Journal  Pub.  Co.  (1910)  67  Misc.  570,  124 
N.  Y.  Supp.  780 ;  Moser  v.  Press  Pub.  Co.,  Supra.  It  seems  clear  that 
to  publish,  as  has  been  held  lawful,  the  picture  of  a  young  woman  in 
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a  sensational  sporting  weekly,  Colyer  v.  Fox  Pub.  Co.  (1914)  162  App. 
Div.  297,  146  N.  Y.  Supp.  999,  is  certainly  more  offensive  to  the  right 
of  privacy  than  to  publish  a  picture  in  a  film  portraying  current  events. 
It  is  submitted:  firstly,  that  publications  in  both  papers  and  moving 
pictures  are  within  the  terms  of  the  statutory  prohibition  against  the  use 
of  pictures  for  trade  purposes  since  in  both  cases  the  object  is  to  make 
money;  and  secondly,  that  these  classes  of  cases  can  not  be  distin- 
guished on  the  basis  of  the  freedom  of  the  press,  for,  although  public 
motion  picture  exhibitions  do  not  enjoy  that  freedom,  Mutual  Film 
Corp.  v.  Ohio  Industrial  Comm.  (  1915)  236  V.  S.  230,  oZ  Sup.  Ct.  387, 
the  constitutional  guaranty  does  not  protect  the  publication  of  matter 
which  violates  the  right  of  privacy.  Pavesich  v.  New  England  Life 
Ins.  Co.  (1905)  122  Ga.  190,  50  S.  E.  68.  The  distinction  in  favor  of 
newspapers  can  only  be  made  on  the  ground  that  the  legislature  never 
intended  to  include  them  within  the  act.  Moser  v.  Press  Pub.  Co., 
supra.  But  admitting  the  defendant's  liability  under  ordinary  cir- 
cumstances, there  is  a  possible  basis  for  denying  the  injunction. 
It  would  seem,  despite  the  finding  of  the  court,  that  the  plaintiff  by 
her  methods  in  the  conduct  of  the  investigation  displayed  in  the  de- 
fendant's picture  became  a  public  character  and  surrendered  her  right 
of  privacy,  Corliss  v.  E.  W.  Walker  Co.  (C.  C.  1S94)  64  Fed.  280;  but 
see  Atkinson  v.  Doherty  £  Co.  (1899)  121  Mich.  372,  80  X.  W.  285; 
Roberson  v.  Rochester  Folding  Box  Co.,  supra,  554;  12  Columbia  Law 
Rev.  698,  et  seq.,  in  so  far  as  it  pertained  to  the  public  position  which 
she  assumed.  See  Schuyler  v.  Curtis  (1892)  64  Hun  594,  595,;  19  N.  Y. 
Supp.  264. 

Telegraph  and  Telephone  Companies — Duty  to  Furnish  Chance. — 
The  plaintiff  desiring  to  send  a  telegram,  the  charge  for  which  was 
$1.01,  tendered  a  $5.00  bill.  The  operator  refused  to  send  the  telegram 
on  the  ground  that  he  had  no  change.  In  a  suit  for  damages  for  this 
refusal,  held,  one  judge  dissenting,  the  telegraph  company  was  under  a 
dulv  to  furnish  change  to  a  reasonable  amount.  Dale  v.  Western 
Union  Telegraph  Co.  (Sup.  Ct.  1917)  166  N.  Y.  Supp.  740. 

While  at  common  law,  a  common  carrier  was  not  required  to  do 
more  than  he  had  undertaken  to  d<>.  a  public  service  corporation,  oper- 
ating under  a  franchise,  is  thereby  bound  to  furnish  adequate  facilities 
for  serving  the  public.  17  Columbia  haw  Rev.  230.  As  a  practical 
matter,  an  adequate  amount  of  change  would  seem,  in  most  instances, 
a  necessary  facility  for  efficienl  service.  Hence,  it  lias  been  held  that  ;i 
ii-..  t  railroad  must  furnish  change  to  a  reasonable  amount.  Barrett 
v.  Market  8t.  C.  By.  (1889)  81  Cal.  296,  22  Pac.  859;  Barker  v.  Cen- 
tral Park,  etc.  B.  //.  (  L896)  l.M  N.  Y.  237,  L-5  N.  E.  550.    This  doctrine 

apparently  been  extended  to  Bteam  railroads,  where  tickel  are 
ordinarily  boughl  in  advance.  See  Fulton  v.  Qrand  Trunk  B.  B.  I  L859) 
17  Upper  Canada  Q.  B.  428;  but  see  Louisville,  etc.  By.  v.  Cottingim 
(1907)  :;i  K'y.  Law  \UV.  S71.  104  S.  W.  2SO :  rf.  I'ickford  v.  Grand 
Junction  By.  (1841)  8  M.  &  W.  872.  While  its  application  to  tele- 
graph con  iii  the  principal  case,  is  oovel,  such  application 
would  seem  to  be  nothing  more  than  fitting  old  principles  to  a  new 

:'  circum  tance  ,  Furthermore,  the  fad  thai  the  patron  of  a  tele- 
graph company  cannol  readily  knew  in  advance  th b1  of  hia  message, 

thai   file  injur;    to  him  resulting  from  the  inability  to  send  the 
ay  be  very  great,  Lends  practical  Bupport  to  the  ruling  of  the 
court  in  the  principal  case. 
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International  Realities.  By  Philip  M.  Brown.  New  York: 
Charles  Scribner's  Sons.    1917.    pp.  xvi,  223. 

Professor  Brown  has  riot  attempted  to  write  a  book  on  international 
law,  strictly  speaking,  nor  has  he  analyzed  from  the  juristic  standpoint 
the  multiple  legal  questions  that  have  arisen  since  the  war  began.  He 
has  sought,  rather,  to  explain  the  apparent  failure  of  international  law 
to  solve  present  international  controversies  and  to  find  a  better  and 
sounder  basis  for  the  law  of  the  future. 

His  treatise  is  composed  in  part  of  articles  written  for  various  pub- 
lications, and,  therefore,  it  does  not  possess  complete  literary  or  logical 
unity.  It,  however,  contains  a  great  many  interesting  and  suggestive 
discussions.  The  underlying  thought  throughout  is  that  international 
law  has  proceeded  upon  a  series  of  theoretical  assumptions  which  are 
opposed  to  realities;  thus,  the  publicists  have  never  been  in  contact 
with  the  facts  of  the  real  world,  hence  their  work  has  been  of  little 
value.  We  have  lived  in  a  kind  of  fool's  Paradise,  believing  that 
international  law  could  be  made  by  doctrinaires,  and  have  learned  by 
bitterest  experience  that  the  structure  built  up  by  them  had  no  relation 
to  actuality.  The  author  cites  as  an  instance  the  underlying  postulate 
of  international  law  that  all  nations  are  equal,  and  claims  that  this  is 
as  far  as  possible  from  the  fact.    On  page  15 : 

"If  nations  are  not  equal  in  moral,  intellectual,  or 
even  material  influence;  if  they  have  not  an  equal  concern 
in  the  adjustment  of  international  interests ;  if  they  have 
not  an  equal  voice  in  the  creation,  the  interpretation,  and 
the  enforcement  of  law;  if,  in  fact,  the  claim  to  equality 
stands  squarely  in  the  way  of  world  organization  itself; 
then  it  is  folly  to  insist  on  the  concept  of  equality  as  a 
basic  principle  of  the  law  of  nations." 

He  stresses  the  reality  of  nationalities  and  adverts  to  the  difficul- 
ties that  have  arisen  because  of  attempts  in  the  name  of  law  or  conven- 
tion to  repress  nationality.    He  finds  as  a  basic  principle: 

"that  the  interests  of  nations  must  be  mutually  respected 
because  of  what  Gareis  well  terms  'anticipated  advantages 
of  reciprocity  as  well  as  fear  of  retaliation.' " 

He  believes,  therefore,  that  the  defenders  of  international  law  must 
determine  "the  specific  mutual  interests  which  nations  are  prepared 
to  recognize;  and  then  to  endeavor,  in  the  spirit  of  toleration,  friendly 
concern,  scientific  open-mindedness,  to  formulate  the  legal  rights  and 
obligations  which  these  interests  entail." 

This  discussion  is  interesting,  but  the  difficulty  arises  in  the  different 
views  which  differing  nations  have  as  to  their  own  interests  and  those 
of  their  neighbors.  The  author's  criterion  would  seem  to  be  analogous 
to  that  which  the  exponents  of  the  Manchester  school  laid  down  as  a 
basis  for  their  utilitarian  philosophy  as  regards  the  individual.     I  do 
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not  know  whether  we  would  advance  far  by  recognizing  in  principle 
something  so  difficult  to  determine  in  fact. 

However,  Professor  Brown  very  properly  recognizes  that  such  a 
principle  would  be  unworkable  until  a  new  and  different  spirit  shall 
prevail,  and  that  when  it  does  prevail  "there  would  be  no  <rreat  need 
of  international  tribunals  or  of  'leagues  to  enforce  peace.' " 

There  is  an  exceedingly  interesting  and  suggestive  chapter  on 
"Nationalism".  The  author  believe-  that  the  satisfaction  of  national 
aspirations  are  very  necessary  if  any  settled  international  legal  sys- 
tem is  to  be  maintained.  He.  however,  recognizes  the  difficulties  and 
limitations  which  have  prevented  the  full  application  of  this  principle. 
Referring  to  the  most  difficult  question  of  Ireland,  he  says  (p.  28)  : 

"Moreover,  the  peculiar  location  of  Ireland,  as  terri- 
tory geographically  appurtenant  to  Great  Britain,  demands 
a  subordination  of  nationalistic  desires  to  the  common 
welfare  of  the  people  of  the  British  Isles." 

Adverting,  on  the  other  hand,  to  the  Serbian  question,  he  says : 

"A  civilization  which  could  tolerate  the  denial  of  the 
just  claims  of  the  Serbian  nation,  and  of  the  Serbs  as  a 
race,  has  surely  merited  the  fearful  chastisement  it  is 
now  receiving." 

The  balance  of  power,  as  a  European  polity,  he  thinks  utterly 
futile.    He  says  (p.  32)  : 

"At  a  time  when  men  of  affairs  are  just  beginning 
to  realize  the  utter  folly  of  the  principle  of  'Balance 
of  Power',  and  the  criminal  injustice  of  thwarting  nation- 
alistic aspirations,  it  is  profoundly  discouraging  to  find 
idealists,  in  the  name  of  world  peace,  the  brotherhood  of 
man,  denouncing  the  spirit  of  nationalism  as  essen- 
tially primitive,  savage,  provincial,  chauvinistic,  narrow, 
antagonistic,  and  inimical  to  the  spirit  of  Internation- 
alism." 

I  do  not  quite  follow  his  reasoning  as  to  the  balance  of  power,  for 
evidently  some  compromise  musl  be  made,  as  he  admits  in  the  case 
of  Ireland;  and  if  in  future,  as  in  the  past,  European  and  world 
politics  arc  to  be  dominated  by  the  greater  nations,  unless  some  balance 
of  power  be  maintained,  national  entities  as  such  must  disappear 
before  some  dominant  nation.  While  Professor  Brown's  observations 
in  this  regard  are  interesting  and  suggestive,  he  does  not  seem  to  have 
found  any  substitute  for  the  old  system,  other  than  a  further  insistence 
upon  the  recognition  of  the  principle  of  nationality,  often,  as  in  the 
if  the  Balkan  States,  mosl  difficull  of  application. 

Conceding,  as  he  does,  the  "justice  of  nationalism,  as  the  only 
sound  basis  of  the  whole  system  of  [nternationa]  Law",  yet  we  are 
broughl   Little  nearer  to  a  solution  of  the  i  ticrete  problems. 

These  difficultie  he  of  course  admit-,  l.nt  he  ii  rather  hard  on  the 
pious  visionaries  who  continue  to  believe  in  the  federation  of  the 
world  and  who  "would  gladly  Bubmil  all  of  the  international  acts  of 
the  Btate,  nol  only  to  the  judgment  but  to  a  final  decision  of  other 
states."     lie  believes  this  plan  based  upon  a  refusal  to  recognize  real- 
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ities  and  to  differentiate  between  the  State  and  the  individual.  "It 
is",  he  says,  "a  profound  error  to  confuse  individual  standards  with 
national  standards  of  conduct.  The  State  is  not  a  moral  personality 
in  the  same  sense  as  a  man."  While  this  may  be  admitted  with  limi- 
tations, too  great  an  insistence  upon  the  doctrine  would  seem  to  play 
into  the  hands  of  Treitschke  and  von  Tirpitz.  I  incline  to  the  belief 
that,  while  the  federation  of  the  world  is  indeed  a  long  way  off,  a  due 
recognition  of  the  probability,  that  in  the  future,  as  in  the  past,  the 
tendency  will  be  toward  large  and  larger  aggregates,  leads  to  the  con- 
clusion that,  at  least  over  large  portions  of  the  earth,  it  will  be  possible 
to  apply  a  very  real  law  of  nations. 

For  instance,  a  hundred  years  of  arbitral  and  diplomatic  settlement 
of  international  disputes  between  England  and  the  United  States  are 
illustrative  of  the  fact  that  some  sort  of  common  tribunal  may  yet  be 
established  between  nations  having  at  least,  in  a  general  way,  common 
concepts  of  right  and  wrong.  It  would  seem  exceedingly  probable  that 
in  future  some  system  of  law  may  be  formulated  which  will  make 
possible  the  establishment  of  an  arbitral  tribunal  which  will  include 
England,  United  States,  France,  Italy,  and  some  of  the  smaller 
nations.  The  tendency  will  be  for  the  smaller  nations  to  group  about 
the  larger. 

Professor  Brown's  objection  that  no  State  will  entrust  its  honor 
and  vital  interest  to  the  judgment  of  other  nations  might  not  apply 
to  some  such  arbitration  agreement  among  a  limited  number  of  nations. 
The  evolution  of  international  relations,  it  appears  to  me,  will  be  along 
this  line.  Reforms  are  usually  heralded  by  the  insistent  visions  of 
extremists ;  and,  while  it  is  not  reasonable  to  suppose  that  any  interna- 
tional tribunal  could  administer  a  system  of  fixed  law  for  all  the  States 
of  Europe  and  America  under  which  the  honor  and  conscience  of  all 
would  be  safe,  a  beginning  may  well  be  made  after  the  war  by  recogniz- 
ing the  common  consciousness  and  solidarity  actually  existing  between 
France,  the  United  States  and  Great  Britain.  Such  a  beginning  would 
be  pregnant  of  possibilities  for  good  and  would  have  in  it  the  germs 
of  a  solution  of  the  moot  question  of  national  feelings,  aspirations  and 
ambitions,  versus  a  general  international  law  based  on  the  old  static 
concepts. 

The  real  inherent  difficulty  with  international  arbitration  as  a 
solvent  is  that  the  law  is  static,  and  where  no  legislative  body  exists, 
often  finds  itself  in  the  presence  of  situations  which  cannot  be  solved 
by  the  existing  rules.  This  difficulty  is  inherent  where  national  minds 
are  as  different  as  that  of  Turkey,  Germany  and  the  United  States, 
but  does  not  apply  to  the  situation  between  France,  the  United  States 
or  Great  Britain. 

I  do  not,  therefore,  feel  that  the  various  problems  raised  by  Professor 
Brown's  discussion  of  Nationalism  are  advanced  by  his  conclusion  that 
"The  only  safe  rule,  therefore,  for  statesmen  who  fully  appreciate  the 
nature  of  their  responsibilities  is  the  rule  emphasized  by  Spinoza:  that 
the  supreme  law  of  the  State  is  the  security  of  the  State." 

The  doctrine  of  natural  or  fundamental  rights,  as  applied  to  states, 
is  vigorously  attacked  in  his  third  chapter  on  "The  Rights  of  States." 
"Whatever",  he  says,  "may  have  been  the  services  of  political  theorists 
in  behalf  of  the  general  rights  of  man,  it  would  seem  clear  that  Inter- 
national Law  cannot  now  fall  back  on  mere  theories.  Its  most  ardent 
champions  have  rendered  it  poor  service  in  recent  times  by  appeals  to 
natural  law  and   'absolute  rights.'     It  will  never  be  entitled  to  full 
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respect  as  a  comprehensive,  rational  system  of  law  until  we  have  the 
courage  to  undertake  anew  to  lay  its  foundations  on  the  firm  basis  of 
international  realities." 

Professor  Brown  is  in  a  sense  right,  but  he  does  not  seem  to  me  to 
here  concede  enough  force  to  the  sentimental  values.  Aspirations  for 
nationalistic  unity  or  for  independence  are  often  purely  sentimental 
in  that  those  desiring  them  might  have  been  economically  and  mate- 
rially better  off  without  them,  but  they  arc  nevertheless  facts  which  it 
is  dangerous  to  ignore. 

The  general  theory  of  the  equality  of  nations  in  international  law 
is  probably  not  much  more  false,  as  Professor  Brown  admit-,  than  that 
which  holds  individuals  equal  before  the  law.  And  yet  both  of  these 
fictions  have  been  and  still  are  valuable,  and  there  -till  is  a  sense  in 
which  men,  small  and  great,  nations,  insignificant  and  powerful,  are 
haled  before  the  bar  of  public  opinion  and  held  to  accountability  on 
the  basis  of  equality.  As  a  matter  of  fact,  the  law  of  nations  has  been 
made,  so  far  as  it  exists,  by  the  greater  powers;  but  an  even  verbal 
acceptance  of  the  theory  of  the  equality  among  the  nations  has,  I 
believe,  been  of  real  value  in  forming  some  sort  of  general  conscious- 
ness that  small  nations  have  rights.  I  do  not  believe  for  a  moment 
that  the  treatment  accorded  to  Belgium  would  have  been  adjudged 
by  the  neutral  world  a  hundred  years  ago  as  severely  as  it  has  hen 
today.  This  progress  in  sentiment  has  in  some  measure  been  due  to  an 
insistence  upon  the  equality  of  nations  before  the  law. 

Professor  Brown  admirably  sets  forth  the  limitations  of  arbitra- 
tion and  the  inadequacy  of  existing  law  to  determine  the  great  con- 
troversies that  lead  to  war.  He  is  quite  right  in  saying  that  we  must 
continually  remind  ourselves  that  (p.  98)  "the  substitution  of  law  for 
war"  is  a  slow,  laborious  process.  It  is  an  inspiring  task  calling  for 
great  patience,  courage  and  faith. 

Professor  Brown  has  an  interesting  chapter  on  'Ignominious  Neu- 
trality", in  which  he  points  out  the  difficulties  of  maintaining  neu- 
trality in  Mich  a  conflict  as  the  present.    He  says,  among  other  things: 

"Belligerent  interests  take  precedence  over  neutral 
interests.  If  a  nation  tries  to  remain  neutral  it  finds  it 
must  suffer  many  restrictions  and  infringements  of  the 
rights  of  peace." 

In  this  he  would  seem  to  make  too  general  a  statement.  In  apply- 
ing it,  as  he  does,  to  the  world  war,  he  is  right  in  that  no  nation  can 
afford,  for  its  own  interest,  to  he  other  than  vitally  concerned  in  the 
outcome;  hut  his  proposition  would  not  apply  to  many  struggles  which, 
to  the  nation-  involved,  may  he  of  comparatively  little  significance. 
He  is  quite  righl   in  saying  that: 

"If  a  neutral  nation  does  not  wish  to  remain  in  a 
humiliating  position  it  must  he  prepared  to  fighl  in  behalf 

of  its  own  besl  interests." 
And    he    naturally    add-   that    it    must    1 ertain    that    it    fights   on    the 

right  Bide.  'This  chapter  was  written  before  the  war  and  read-  propheti- 
cally,  for  the  difficulties  thai    he  BO  well   outlined  became  so  great,  that 

our   country,    in    order    to    conserve    it-    honor    and    he-t     inter.-;-,    was 

forced  out  of  an  attitude  of  neutrality  which  had  become  quite  im- 
possible. 
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His  attack  on  pacifism  is  well  done,  but  appears  scarcely  consistent 
with  his  views  elsewhere  expressed,  (p.  147)  : 

"American  pacifists  are  in  danger  of  seriously  dis- 
crediting the  cause  of  peace  if  they  attempt  in  any  way 
to  bring  pressure  to  bear  on  the  European  powers  and 
intrude  as  mediators  in  their  political  problems.  These 
problems  are  of  an  intensely  practical  nature  and  must 
be  solved  by  statesmen,  not  by  impractical  idealists. 
The  United  States  must  let  Europe  settle  its  own  prob- 
lems. The  policy  of  non-intervention  in  the  political  af- 
fairs of  Europe,  as  laid  down  by  Washington,  is  an  ex- 
tremely prudent  policy  to  observe  at  this  crisis."  (Italics 
are  the  reviewer's.) 

In  view  01  present  developments,  the  latter  portion  of  this  para- 
graph goes  further,  probably,  than  the  learned  Professor  would  now 
desire  to  go.  While  the  attempt  of  pacifists  here  to  bring  about  a 
truce  and  postpone  a  settlement  of  the  vital  questions  now  at  issue 
on  the  world's  battlefronts,  was  both  futile  and  foolish,  it  does  not 
prove  that  we  have  no  concern  with  the  affairs  of  Europe.  As  a 
matter  of  fact,  Europe,  in  a  political  sense,  has  ceased  to  exist,  and 
the  primary  interests  which  Washington  in  his  farewell  address, 
attributed  to  Europe  as  a  matter  of  no  concern  to  America,  have, 
by  reason  of  modern  conditions,  ceased  to  apply  to  Europe  alone. 
Not  only  the  United  States  must  not  let  Europe  settle  its  own  prob- 
lems, but  it  is  vitally  interested  in  seeing  that  they  are  settled  rightly, 
or  the  war  will  have  been  in  vain.  The  United  States  must  actively 
participate  in  bringing  about  a  settlement  which,  while  assuring  its 
own  security  and  vital  interests,  will  lead  to  a  better  system  of 
international  law  and  policy.  The  danger  of  pacifism  was  not  in  its 
attempted  intervention,  but  in  an  intervention  that  in  ultimate  result 
was  favorable  to  the  policy  of  "blood  and  iron". 

There  is  an  interesting  chapter  on  "Pan-Americanism"  advocating 
a  modification  in  the  statement  of  the  Monroe  Doctrine. 

In  a  final  chapter  Professor  Brown  endeavors  to  indicate  certain 
principles  useful  in  bringing  about  the  substitution  of  law  for  war. 
He  suggests,  "First  of  all  there  is  the  basic  principle  of  'community 
of  interests,'  that  'body  of  convictions'  which  justifies  the  existence  of 
separate,  autonomous  nations."  He  feels  that  in  solving  the  questions 
raised  by  national  aspirations  that  the  wishes  of  the  people  should 
be  freely  consulted  and  that  the  plebiscitum  should  be  more  freely 
used.  Where,  however,  as  in  the  case  of  Austria  or  the  Austrian 
and  Italian  hinterlands,  it  is  impossible  to  apply  the  principle  of 
absolute  national  sovereignty,  autonomy  should  be  granted,  so  that 
Poles,  Bohemians,  Hungarians,  Eoumanians  or  Italians  may  live 
together  in  harmony  under  a  general  government  which  does  not 
concern  itself  with  their  internal  affairs.  His  subsidiary  principle, 
therefore,  is  that  of  federation;  the  third  principle  for  which  he  con- 
tends is  that  of  the  international  freedom  of  trade. 

In  regard  to  this,  it  may  be  suggested  that  such  freedom  of  trade 
must  be  limited  to  those  nations  who  understand  freedom  in  the  same 
sense.  German  peaceful  penetration  was  brought  about  by  militaristic 
methods  and  with  an  aim  of  ultimate  subjugation.  It  would  seem 
that   the  freedom  of  trade  that  the  author   desires   must  be  limited 
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in  some  way  to  commercial  relations  which  are  wholly  disconnected 
with  political  predatory  ambitions.  The  world  war,  he  thinks,  the 
logical  result  of  the  balance  of  power  theory.  For  the  balance 
of  power  he  would  substitute  complete  recognition  of  the  claims 
of  nationality. 

He  fully  admits,  however,  that  any  "human  progress  is  exasper- 
atingly  slow",  and  that  one  can  only  indicate  very  general  prin- 
ciples which  are  certain  to  be  thwarted  in  their  application  until 
greater  good  will  exists   among  men. 

This  book  of  essays  on  subjects  of  profound  contemporary 
interest,  is  written  in  lucid  and  vivid  style  and  is  suggestive  and 
interesting.  Professor  Brown  has  thought  most  intelligently  and 
learnedly  at  the  world's  great  problem,  which  it  is  not  yet  possible 
for  any  one  to  think  through. 

Frederic  R.  Coudert. 
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